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V.217 
Appeal  from  order  rejecting  plaint,  a  p.  o.  8 
Appeal,  none  in  summary  trial,  cr.  p.  c  56 
Appeals,  c.  p.  c.  60,  78, 88 
Appeals,  cr.  p.  c  58 
Appeals  before  two  Judges,  c  p.  c.  83 
Appeals  from  orders,  c.  p.  o.  65 
Appearance  of  parties,  c  p.  c.  8, 30 
Application  for  execution,  c.  p.  c.  89 
Apprehension  of  witnesses,  c  p.c.  80 
Apprentice  minor,  c.  c  ill.  8 
Appropriation  of  payments,  c.  c.  vlii.  19 
Arbitration,  c  p.  c.  56 
Arrest  by  private  persons,  cr.  p.  c  31 
Arrest  witnout  warrant,  cr.  p.  c  33 
Assault,  p.  c  67 

Assault,  damages  for,  c  c.  iz.  10 
Assessors,  cr.  p.  c  48 
Assessors  may  put  questions  to  witnenes,  c  p. 

C145 
Assistant  sessions  Judges,  cr.  p.  c  5 
Arrest  before  Judgment,  c.  p.  c  18 
Attached  property,  claims  to,  c.  p.  c  16 
Attachment  before  Judgment^  c  p.  c.  15 
Attachment  in  execution  of  decrees,  c.  p.  c  88 
Attadiment  of  inunoveable  property,  cpx.  89 
Attachment  of  moveable  property,  c  p.  c.  89 
Attachment  of  witnesses'  property,  c.  p.  c  29 
Attachment,  property  liable  to,  c  p.  c  88 
Attempts  to  commit  offences,  p.  c  99 
Attesting  witnesses,  c.  p.  c.  125 
Attomey^s  lien,  c  c  vili.  47 
AucUon  sales  of  goods,  c.  c  vili.  87 
Auction  of  immoveables,  c.  c.  vlii.  87 
Anthority  of  agent,  c  c.  vllL  49 
Awards  by  arMtrators,  c.  p.  o.  57 


BaU,cr.p.c«8,79 

Bailable  offences,  list  of,  crl  p.  c.  120 

Bail  for  appearance  of  defendant,  c  p.  a  14 

Bailment,  c.  c  vlii  48 

Bankers'  lien,  c.  c  vili.  47 

BankrupU^  of  guardian,  c.  c.  ill.  2 

Bankruptcy  of  parties  to  suits,  c.  p.  c.  18 

Barristers,  evidence  of,  c.  p.  c  187 

Bengal  court  of  wards,  c  c  ill.  10 

Bengal  law,  o.  o.  i.  2 

Bengal  minors,  c  a  ill.  6 

Bequest  by  Mahomedan  minors,  c  o.  iii.  57 

Bequests,  c  c.  v.  29 

Biddings  at  auctions,  c  o.  vili.  87 

Bigamy,  p.  c  98 

Bills  of  exchange,  c  o.  vliL  64 

Bills  of  exchange,  c.  p.  c  186 

'  Bill  of  exchange'  defined,  c.  c  vl.  7 

Bill  of  lading,  pledge  of,  c.  c.  vlii.  88 

Birth,  rights  acquired  by,  c  o.  11. 

Board  and  lodging,  expenses  of  probate, 
wages  of  domestics,  &c,  c  c  v.  59 

Bombay  city  law,  c.  c  1. 2 

Bombay  minors,  c.  c.  ill.  24 

Bombay  presidency  law,  c  c.  1. 4 

Books,  evidence  as  to,  a  p.  c.  129 

Brahman's  rights  to  inherit,  c.  c  v.  108 

Breach  of  contract,  c.  c.  vili.  14, 23 

Breach  of  contract,  punishment  for,  p.  c.  104 

'  British  India'  defined,  p.  c.  8 

Brokers'  lien,  c  c.  vill.  47 

Buddhist  wills,  c.  c  V.  78 

Burden  of  proof,  a  p.  c.  182 

Burma  law,  c.  c  1. 4 

Calcutta  law,  c.  c  1.4 

Cantonments,  c.  p.  c.  68 

Cantonments,  processes  in,  c.  p.  c  54 

Carrier,  delivery  to,  c  c.  vill.  30 

Castes,  c.  c  IL  6 

Causing  death  by  negligent  act  not  amount- 
ing to  culpable  homicide,  p.  c.  114 

Certified  copies  of  public  aocuments,  c.  p.  o. 
126, 127 

Certificate  of  administration  to  Hindus,  &o.,  o. 
c  V.  70 

Character,  evidence  as  to,  c  p.  c  121 

Character  of  guardian,  c  a  iii.  3 

Charge,  c  p.  c  81 

Charge,  form  of,  cr.  p.  c  91 

Charge,  Joinder  of.  cr.  p.  a  94 

CCheatlng*  defined,  p.  c.  79 

Children,  English  law,  c  c.  IL  8 

Christian  marriages,  c.  c  iv.  1 

Civil  rights,  c.  cTu.  1 

Civil  rtghU,  Hindu,  c.  o.  iL  5 

Civil  rights.  Mahomedan,  c.  c  11. 88 

Claims  to  attached  property,  a  p.  c.  45 

Codicils,  c.  c  V.  11 

*  Codioir  defined,  c  o.  v.  8 

Coercion,  c.  c.  vili.  5 

'  Coin'  defined,  p.  c.  46 

Collector,  division  of  estate  by,  c  p.  c41 

Commission,  expenses  of,  c.  p.  c  85 

Commission  for  local  enquiries,  a  p.  a  82 

Commission  for  Uking  accounts,  c  p.  c.  84 

Commission  for  taidng  evidence  ont  of  India, 
c.  p.  c.  145 

Commission  to  examine  witnesses,  c  p.  o.  82 

Communication  made  in  good  faith,  p.  c.  15 

Company,  suits  by,  c.  p.  c  7 

Comparison  of  hand-writing,  c.  p.  c  126 

Compensation  for  breach  of  contract,  o.  c 
via.  28 

Complaints,  frivoloos  or  vexations,  cr.  p.  c.  48 
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OoBvlaliti  to  a  maglatnte,  cr.  1^  e.  M 
CsBproiBte  4tf  sntto,  c  p.  c  IS 
0— tCihnfTitof  birth,p>.cSl 
OoBittlaaiiiRCcdait,  c  c  tUL  17 
C«tec(  of  gBardlan,  Q.  c  IIL  t 
CoBfenloe,  c  p.  c  lift,  1S8 
Cn^enkm  by  aecsaed.  cr.  p.  c  W 
Oofi]agBl  riglrts  of  ChrtRUiM,  c  c  tr.  S 
Cn}««Bl  riefaU  o(  HlndiM,  c  c  It.  C7 
Geilagal  rtiBbU  of  Malrameduia,  c  c  It.  7f 
OQB]ag&l  rlghu  of  BJiUTeooiiTerCa,o.  o.  It.  H 
OsBtigftl  rtgbu.  Panee,  c  c  It.  W 

OOMUBiglllllitJ,  C.  C  T.  • 

Oonaest  ci  petBOQ  abor*  IS  j««n  <rf    age, 

GoDiideratkn,  aaiwwat  wittioat,  c  &  tUL  f 

'GoBiUeratioa'  dafLoed,  c  c  Till,  l 

CoMtnctkn  of  laws,  c  c  L  f 

Coutractloii  of  wills,  c  c  T.  1ft 

OoaiftracUan  d  wills,  c  p.  e.  la 

Oiirtea^  of  oonrt,  p.  c  4S 

OoatcBpt  of  eoart,  cr.  p.  e.  89 

CoBtempCB  of  conn,  c  p.  e.  81 

ODetoBpn  of  lawful  aaxbocitj  of  pobiJe  mt- 

TaBta.p.c.S3 
Cnnttngmt  contracts,  e.  c  tUL  11 
Cwtdniring  ualianoe,  pRtcriptloa  at  to,  e.  e. 

»tlS 
Gcatead  act,  c.  c  TllL  1 
Oncraets  l^  agcDtx,  c  e.  tIIL  ftS 
'  CoBCracC  defined,  c  c  tUL  a 
Coirtrarts  liy  OirUOan  wires,  c  e.  fr.  t 
OoBtraot  by  Hlnda  minora,  c.  c  ttL  ftl 
Gontracu,  law  of ,  c  c  tIU. 
GoBtract  by  MaboiDedaii  minor,  o.  e.  IIL  57 
OoBtnet  by  minors,  &  e.  IIL  ft 
GaoTcyanoes,  c.  c  niL 
Cdrreetkio  of  dilldren,  c  c  ILft 
Gartedlon  of  Christian  wires,  c.  c  It.  4 
Comotlcm  of  Hlnda  cbildroo,  c  c  IL  7 
Garrecdoa  of  Hlnda  wives,  c  c.  It.  «7 
Oo-TespoBdenU,  e.  c  It.  S9 
Oo-sarkka,  c  c  tUL  41, 42. 4ft 
Gofdei  of  piiblic  documents,  c  p.  c.  IM 
CorporadnQs.  salts  by,  c  p.  &  7 
Corporacloos,  sommons  of ,  &  p.  e.  13 
Oostf  of  process,  c.  p.  &  78 
Costs.  Kcnrity  for,  e.  p.  c.  8 
Cofts.  iobelste&ce  allowanoe  tadnded  in,  c.  p 

c51 
Cofts,  what  Indoded  in,  c.  p.  e.  ftft 
Coimterfelt  coin,  p  c  47 

*  Ooonterfett'  defined,  p  c.  ft 
Coonterfeit  stamps,  p.  c  ftO,ftl 

*  Camt*  <tefined,  c.  p.  &  104 
Coort  fees,  e.  p.  e.  84 
CoDits  of  sessioa,  cr.  p.  e.  4 

Goort  of  session,  trials  by,  cr.  p  cl  48 
Gonrt  of  wards,  Bengal,  c  c  liLr  10 
Court  of  wards,  liadras,  c  c  Hi.  28 
Court  of  wards,  N.  W.  P.,  c  c.  ilL  ft7 
*CoBit  of  jastiee*  defined,  p  c  ft 
Comants  running  with  the  land. e.  CTilh ^71 
Oneicy,  dlToroe  for  adoltery  with,  o.  c.  ir.  ftS 
Crimes  committed  at  tea,  cr.  p.  c  12ft 
CrlrainaJ  act  by  agent,  c  c  tIIL  ftft 
Criminal  breach  of  trust,  p.  c  77 
Criminal  breach  of  contract,  p.  c.  92 
Criatnal  ccmTenatlon,  salt  for,  c  c  iT.  44 
'Criminal  coort'  deftnad,  cr.  p.  c  M 
'  CHmfnai  force'  defined,  p.  c.  67 
Ofmlnal  Intimidation,  p.  c  97 
Criminal  misappropriation ,  p.  c.  76 
Cdmloa]  ireqpasa,  p.  c  88 


e.  p  e.  It 
Cmti  wtsmlnstlMi.  c.  p  e.  ISft 

*  Culpable  homicide' dtflaed,  p  e.  M 
Curators,  c  c  t.  ftft 

Custody  of  ohUdrea  after  dlvores,  e.  e.  tr.  41 
Coitody of  Cbrlstlan  wivet, c. civ. 4 
Custody  of  Blnofs,  c  e.  ill.  ft,  ft 
Customs,  Hindu,  e.  c  L  1ft 
Cnst(»B,  erideoos  of,  e.  p.  c  19ft 

*  Dacolty'  defined,  p  c  7ft 
Damages,  e  c.tx.f 
Damages,  decreet  for,  c  p  c.  ftft 
Damageg,  erldeoce  as  toj.  c  p  c.  Ill 
Damages,  erldeoce  of  chsrartar  In  nits  far, 

c.  PC  121 
Damages  for  breadi  of  contract,  e.  e.  rlU.  IS 
Damages  for  neglect  to  obey  snmmntis,  c  p  & 

Deisth,  burden  of  proring,  e  p  c.  184 
Death,  erldence  as  to  cao«e  ot,  e.  p.  s.  lift 
Death  of  guardian,  c  c  liL  2 
Death  of  parties,  c  p  c  18 
Death  of  partners,  c.  c  rllL  fti 
Debt  of  Hindu  fsth«<r.  c  c.  11.  ft 
Debu  of  Hindu  minora,  c  c.  ItL  ftl 
Debt  of  Hindu  fon.  c.  c  11.  f 
Debt  of  Hindu  wife,  &  e.  It.  ftS 
Decree,  &  p  cl  M 

Decree  of  sppellate  court,  c  p.  o.  •< 
Decreet,  order  of  payment  o(  e.  p  a  ftft 
Declaratory  decrees,  o.  p  c.  4 
Defamation,  p.  c.  M 
Defamation,  damsges  for,  o.  e.  Ix.  1ft 
Defence  of  suits,  c  p.  c  Si 
Delivery  by  bsllor,  c  c  rill.  44 
Delivery  to  carrier,  c  c  rill,  fto 
Delivery  of  goods  eold,  c.  e.  tIU.  ftft 
Dependence  of  Hindu  girls, c  c  11. 1ft 
Dependence  of  Hindu  wItob,  c  e.  It.  ftf 
Deposit,  contract  of,  c.  c.  tIU.  4ft 
Deposit  of  cost  of  procees,  c.  p  e.  78 
Derasutlon  by  executors,  e.  c  ▼.  M 
Diligence  due  by  agent,  c.  o.  Till,  ftft 

*  Direct  evidence'  defined,  e.  p  o.  12ft 
Dissolution  of  Cbrlstlan  marriage,  c  e.  iv.  88 
Dissolution  of  partnership,  o.  o.  vlU.  82 
Discharge  of  person  arrested,  c  p  e.  ftO,  7ft 
Discretion  of  agent. c.  c.  viiL  80 

*  Dishonestly*  defined,  p  c  6 

District  magistrate  may  make  over  cases  to 

snbordlnate  magistrate,  cr.  p.  c  13 
District  magistrate,  cr.  p.  c.  10 
Divorce,  Christian,  c  c.  iv.  29 
Divorce,  Hindu,  c  c  Iv.  72 
Divorce,  liabomedan,  c  c.  Iv.  84 
Divorce  of  native  converts,  c  c  It.  88 
Divorce,  Parsee,  c.  c.  Iv.  «» 

*  Documentary  evidence'  defined,  c.  p.  c  107 
Documentary  evldenoe  how  secured,  cr.  p. 

c76 
Documentary  evidence,  c.  p  c  123,  ifti 
Documenu,  contents  of,  c.  p  c  123 

*  Document'  defined,  c.  p.  c.  107  and  p.  c.  ft 
Documents,  presumptions  as  to,  c.  p.  c  127 
Documents,  production  of,  c.  p.  c.  8,  34 
Documents  thirty  yean  old,  c.  p.  o.  129 
Domicile,  c.  c.  v.  4 

Domicile  of  Insane  person,  c.  c.  t.  ft 
Domicile  of  minor,  c.  c  v.  ft 
Donottonis  morH$  oowso,  c  c  t.  4ft 
Dower,  liahomedan,  o.  c  iv.  79, 87 
Duties  of  sgent,  c.  o.  vlll.  68 
Duty  of  the  public  regarding  commission  of 
offences,  cr.  p.  c  21 
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Easements,  e.  c.  vt  8, 14 

Education  of  minor,  c.  c.  lU.  8 

Effect  of  the  law,  c  c.  1.  7 

Bntrlea  in  aooonnta,  c  p.  c.  118 

Bntrtee  in  public  books,  c.  p.  c.  118 

Escheat  to  the  crown,  c.  c.  v.  S 

Escheat  to  the  crown  of  Hindn  property, 
c.  c  vl.  108 

Essence  of  contract,  c.  c.  vlll.  18 

Estoppel,  c  p.  c.  186 

Bstrays,  right  to,  c.  o.  t.  14 

European  British  subjects,  cr.  p.  o.  18 

European  British  subjfects,  criminal  Jurisdic- 
tion over,  cr.  p.  c.  18 

*  European  British  subject'  defined,  cr.  p.  c.  18 

*  European*  defined,  p.  c  lOl 
EYldence,  c.  p.  c.  KiA.  IdS 
Evidence  of  accomplice,  c  p.  c.  188 
Evidence  of  barrister,  c.  p.  c.  187 
Evidence  of  barristers'  servants,  c.  p.  c  188 
Evidence  of  Christian  wife,  c.  c.  Iv,  4 

*  Evidence*  defined,  c.  p.  c.  107 
Evidence,  documentary,  c  p.  o.  151 
Evidence  how  taken,  cr.  p.  c  68 
Evidence  of  Hindu  child,  c.  c.  IL  13 
Evidence  in  criminal  cases,  cr.  p  c  68 
Evidence  of  husband,  c  p.  *c.  186. 187 
Evidence  of  husband  and  wife,  c  c  Iv,  47 
Evidence  of  Mahomedan  child,  c.  c.  11. 93 
Evidence  of  minor,  c.  c.  ill.  8 
Evidence  of  police,  c.  p.  c.  I87 
Evidence  of  wife,  c  p.  &  186, 187 
Examination -in-chief,  c.  p.  c  189 
Examination  of  accused  persons,  cr.  p.  c  70 
Examination  of  parties,  c  p.  c  3$ 
Examination  of  witnesses,  c  p.  a  81 
Exceptions,  p.  c.  11 

Exciting  disaffection,  p.  c  118 

Exclusion  from  inheritance  among  Hindus, 

c  c  viil.  141 
Execution  of  decrees,  o.  p.  c  87 
Execution   of  decrees  beyond  Jurisdiction, 

c  p.  c.  M,  75 
Execution,  immediate,  o.  p.  c.  80 
Execution  of  sentence,  cr.  p.  c  61 

*  Executor*  defined,  c  c  v.  8 
Executors,  of  their  own  wrong,  o.  c.  v.  57 
Executor,  powers  of,  c.  c  v.  67 
Executors,  Mahomedan,  c  p.  a  333 
Exemptions  from  personal  appearance,  c.  p. 

c6 
Exhibits,  production  of,  c  p.  a  34 
Ba>parU  suits,  c.  p.  c.  30 
Experts,  evidence  of,  c.  p.  c.  130 
Expenses  of  commission,  c.  p.  c.  85 
Expenses  of  witnesses,  c  p.  c.  37 

*  Extortion'  defined,  p.  c.  78 
Extradition  act,  l87o,  cr.  p.  c  135 
Extradition  of  criminals,  cr.  p.  c.  135, 184 

*  Fact'  defined,  c.  p.  c.  106 
Factors'  lien,  a  c  vliL  47 

*  Facts  in  issue*  defined,  o.  p.  c  10 
Fact  likely  to  have  happened,  proof  of,  cp.c. 

184 
Factum  vaUt,  maxim  of,  a  c.  v.  134 
Father's  rights,  c  a  IL  8 
Father's  right  of  guardianship,  c  c.  111.  1 
False  complaint,  p.  c  41 
False  evidence,  c.  p.  o.  81 
'  False  evidence*  defined,  p.  c.  87 
False  evidence  and  offences  against  public 

Justice,  p.  c.  87 
False  Imprisonment,  c.  c  Iz.  11 
False  information,  p.  c  40 


Female  children,  maintenance  of,  p.  o.  ilL 

Female  infanticide,  p.  c.  110 

Females'  (Mahomedan)    right    to    inherit* 

CO.  V.  306 
Fidelity  enjoined  on  Hindu  wives,  c.  c  iy.  68 
Finder  of  goods,  c.  &  vlll.  46 
Finding  of  goods,  o.  c.  vllL  33 
Fine,  p.  c  9, 10 

Fine,  payment  to  party  of,  p.  c  101 
Fine  in  compensation,  or.  p.  c  63 
FUhing,  right  of,  o.  c.  vl.  4 
Fixtures,  c  c  vlll.  73 
Fixtures,  Mahomedan  law,  o.  cvili.  118, 184 

*  Force'  defined,  p.  c.  66 
Foreclosure  of  morr gages,  cc.  vliL  88 

*  Foreign  country*  defined,  c.  c  vl.  8 
Foreign  law  how  ascertained,  c  p.  o.  148 
Forfeiture  of  property,  p.  c.  9 
Forgery,  p.  c  87 

Forms  of  proceedings  in  divorce  cases,  c.  o. 

lv.45 
Forms  of  summons,  warrants,  bonds,  charges, 

die,  Ac^cr.  p.c.115 
Fosterage,  c.  c  Iv.  76 
Framing  incorrect  records,  p.  c  46 
Fraud  by  agents,  c.  c  vlll.  59 
Fraud,  c.  c  vlll.  46 
Fraud,  decree  obtained  by,  o.  p.  c.  50 
^  Fraud'  defined,  c  c  vlll.  5 
Fraud,  Judgments  obtained  by,  c.  p.  c.  119 
Fraud,  presumption  in  cases  of,  c.  c  vl.  11 
Frauds,  sUtute  of,  c  c  viil.  70, 83, 87 
Fraudulent  claims,  p.  c.  40, 41 
Fraudulent  deeds,  p.  c.  81 
Fraudulent  disposition  of  property,  p.  c.  81 

*  Fraudulently'  defined,  p.  c.  5 
Fraudulent  weights,  &c,  p.  c  51 
Fresh  suit,  c.  p.  c  78 
Friendly  snlt^  c.  p.  c.  59 

Funeral  expenses,  priority  of,  c  c.  v.  59 
Funeral  oblations  as  a  ground  of  inheritance, 

c  c  V.  107 
Fugitive   criminals  in  British  possessions, 

cr.  p.  c  139 
Gazette,  evidence  as  to,  c  p.  c  138 
General  clauses*  act,  c.  c  1. 9 
General  exceptions  in  penal  code,  proof  of, 

c.  p.  c  188 
Gift.ccvUi.  78 
Glfto,  Hindu, c.cvilL  94 
Gifts,  Muhammadan,  c  c  viil.  Ill 
Gifts  by  Hindu  minors,  c.  c  Ul.  53 
Gift  by  Hindu  widow,  c  c  v.  161 
Glfu  by  Hindu  wife,  c  c  iv.  69 
Gift  by  member  of  Hindu  family,  c.  c.  v.  79 
Gift  by  Hindu  father,  c.  c  v.  134 
Gifts  in  contemplation  of  death,  c  c.  v.  45 
Glfu  to  Christian  wives,  c.  c.  iv.  4 
Gift  to  Mahomedan  husband  or  wife,  c  e. 

iv.81. 
Gift  by  Mahomedan  minors,  c  c  ill.  57 
Good  behavionr,  security  for,  cr.  p.  c  106 
Government  agent,  c.  p.  c.  10 
Oovtfmmeint  OoMtUy  evidence  as  to,  c  p.  c  138 
Government  maps  or  plans,  o.  p.  c  138 
Government  notifications,  evidence  as  to,  c 

p.  0. 118 
Government  officer,  suits  against,  o.  p.  c.  18 
Government  pleader,  c  p.  c.  13 

*  Government  of  India'  defined,  p.  c.  t 
Government,  suits  against,  c  p.  c  13 

*  Grievous  hurt'  defined,  p.  c.  63 
Guarantee,  contract  of,  c  c.  vUi.  87 
Goardlanship,  o.  o.  ill.  1 
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G«riliBiDpotiii«d\sy  ^rin,  e.  e.  ▼.  13 
eM«ni,  Hbida,  c  c  lil.  SO 
I         6tB«inity  deed  or  will.  c.  c  lU.  1 

tatOiudilp    of    Matkoanedan      <dKlld,   c  c 
'  U.II 

tturtin^Mahomedan,  c  c»  lit.  &4 
Bnd-irilUBg,  evidence  of,  c.  p.  e.  ISO 
BirboQrisg  oHenden,  p.  o.  41»  4A 
Biiiay,cp.cn» 

BBw^Todite^  right  to  Inliertt  CMahome- 
4aBi>,e.c.v.ns 

HaiBtt>,tBb«rttanfie  to,  e.  c  ^.  106 
ffl|{h  coortf  powen  of  aapeorliitendeiioe  and 

mMoft,cr.p.c.M 
Bite  gaardlaxu,  c.c  lU.  SO 
BlBdalav,  KMiroM  ot,  c  c  1. 11,  18 
ffisdv  y>lB,t  famny,  c  c  x.  TO 
HiMla  )oliu,  family,  aUenaUoo.  by  member  of, 

ce.T.79,i»4 
Hl&««mLiMr&,  c  c  iU.  40 
Btauta  'wMow  re-maTrla«e,  c  c  tv.  78 
.  BtetewmA,c.c.T.  78 

'  Hire  «f  goods,  contract  of,  c  e.  vlii.  48 

WIxt  of  Immoveables,  c  e.  vllL  68 
H)ie«(tBkmovcables  (Hindnlaw),  o.cvill.97 
mi*  of    trnmoveables    (Hahomedan    law), 

ccvUtlU 
HbeoC  Mfvants,  c  c  tUL  76. 
HbeoCmvaitta  (Hindus),  ccvlll.  98 
Htoe  of  Krvaats  (Mabomedans),  o.  o.  vllt  136 
Hostile  wttneea,  c.  p.  c  143 
Bonit  busking,  p.  c  84 
Ssose^trespass,  p.  c.  84 
HasbsDd  and  wtfe,  Cbrlstian,  c  c.  Iv.  1 
*  Hon'  defined,  p.  a  63 
HnslicBd  a  competent  witness,  c  p.  c.  186 
HoabsBd,  evMenoe  of,  o.  p.  c.  196, 187 
Idiot  toeompetent  to  inbeiit,  c  c.  v.  141, 143 
« insgal*  deftned,  p.  c  7 
ntafsl  gntiflcat^qp,  p.  c.  43 
inc«ttils  docaments,  evidence  as  to,  e.  p.  c.  182 
niegStboate  children,  English  law,  c  c  U.  8 
megtUmate  children,  Hindu,  c  c.  ii.  6 
Ilbsen  of  prismer,  c  p.  c  ft? 
laauneaUe  prop^ty,  execntlon  of  decrees  for, 

CP.C41 

ImpUed  warranty,  c  c  111.  1S5 

IsopoceBt  pcnon  moompetent'  to  inherit,  c.  c 

TilLMl 
k  ImprisoDiiMot,  p.  e.  9 

ImpriiQttiDept  in  default,  cr.  p.  o.  68 
Imisupcf  admlasloo  of  evidence  as  a  groimd  of 

Bsv  trial,  a  p.  c.  145 
Iaeait,c:e.U.r 

lacnase  hi  Mahomedan  Inheritance,  0.  a  V.  307 
Ineorable  disease  ezolndes  from  inheritance, 

o.e.v.ilS,14l 
XndsocBt  qoesCloas  to  witness,  c  p.  c  143 
iBdeamity,  eontract  of,  c.  c  vilL  87 
Inhottaaee,  c.  c.  v. 

iBbsrttaaee  by  lllegttlmate  children,  c.  c.  IL  4 
f  Bherttanee,  ezelnston  from,  e.  c  v.  306 
I>herttaaee  by  Hindu  minors,  o.  c  IIL  53 
laberttaiMe,  Hindu,  o.  c  v.  78  to  201 

AaBt,cc.v.l40.300 

AlBt'i  SOBS,  e.  C  V.  107 

llocbsr,  c  c^  V.  105,  no,  115, 188, 119, 159, 166, 

174. 193, 194,  195,  300 
Bk^ociiflr^  grandson,  c.  c  r.  in 
Bracber's  sod,  c.  c.  t.  90,  105,  181,  140,  166, 

f^,I9S 
Bntbett  wif^ car.  140,  300 
c  c.  T.  107 


Daughter,  o.  c  t.  83, 84, 93. 104, 115, 183, 187, 

161, 162,  184, 191, 196, 198,  199 
Daughter's  husbaztd,  o.  &  v.  140 
Daughter's  son,  cc  v.  104. 115, 140,164, 199 
Father,  c.  c  v.  105,  110,  188,  189,  165,  174, 

191,  195, 196,  199,  300 
Father's  sister's  son,  c.  o.  v.  107, 193 
Father's  aunt's  son,  o.  c  v.  193 
Father's  nnde's  sons,  c.  a  v.  198 
Father-in-law,  c  c.  v.  141 
Grand-daughter,  c.  c.  v.  115 
Grandfather,  o.  c.  v.  105, 166, 193 
Grandfather's  offspring,  o.  o.  v.  166, 171, 178 
Grandmother,  c.  c.  v.  106, 166, 188, 193 
Grandson,  c.  o.  v.  88, 89, 116, 181, 171, 178, 183, 

193, 199 
Great-grandfather,  c.  c.  v.  107, 193 
Great-grandfather's  sons,  c.  c.  v.  107 
Great-grandfather's  grandsons,  o.  c.  v.  107 
Great'great-grandfather,  c.  c  v.  107 
Great-grandmother,  c  c.  v.  107 
Great-grandson,  c.  c.  v.  181 
Half-brother,  c.  c  v.  105, 110,  116,  167, 170, 

192. 195 
Half-brother's  son,  c.  c  v.  170, 193 
Half-sister,  cc.v.  116 
Husband,  c  c.  v.  116, 188, 140, 168, 164, 199 
Husband's  brother,  o.  c.  v.  140, 141 
Husband's  brothers'  son,  c.o.  v.  140 
Husband's  sister's  sons,  c  c.  v.  I40 
liother,  c.  c  v.  105,  188,  189,  166,  191,   195. 

199,  ««'0 
Mother's  sister,  c  c  v.  140, 199 
Mother's  sister's  son,  c.  c.  v.  107, 193 
Mother's  brother's  son,  c.  c.  v.  198 
Mother-in-law,  c.  c.  v.  140, 80o 
Nephew,  c.  c.  v.  90,  H  6, 181, 140, 166, 170 
Sister,  c.  c.  v.  192, 196 
Sister's  son,  c  c  v.  140, 300 
Sons,  c.  c.  V.  80,  83, 84, 115, 138, 130,  187, 183, 
196,198,199 

Stepdaughter,  c.  o.  v.  116 
StepdauRhter's  issue,  c.  c.  v.  116 
Stepmother,  c.  a  v.  183 
Stepson,  c.cv.  116 
Uncle,  c.  c.  v.  107, 110, 140,171,173,174,193, 

196 
Uncle's  sons,  c.  c.  v.  107 
Uncle's  wives,  o.  o.  v.  199 
Wife,  c  c.  v.  81,  91,  98, 110,  183,  154, 161, 

188,190,196 
Inheritance,  Mahomedan  law,  c.  c  t.  203 
Aun^  c.  c.  v.  306, 210 
Aunrs  son,  c.  o.  v.  315 
Brothers,  c.  c.  v.  206, 306, 208 
Brother's  daughters,  o.  c.  v.  310 
Brother's  daughter's  son,  c.  c.  v.  318 
Brother's  son  or  daughter,  c.  c.  v.  313 
Brother's  son  by  same  mother  only,  o.  c. 

V.  310 
Brother's  son,  o.  c.  v.  306 
Daughters,  c.  c.  v.  308 
Daughter's  children,  c  c  v.  309 
Daughter's  daughter,  c  c.  v.  210 
Daughter's  daughter's  son,  o.  o.  v.  310 
Daughter's  son,  c  c  v.  810 
Father,  c  o.  v.  208, 205,  306 
Half-brothers,  o.c.  v.  306. 306 
Half-sisters,  c.  c.  v.  304, 206,  306,  306 
Grandfather,  o.  c  v.  308, 206, 306, 308, 310 
Grandmother,  c.  c.  v.  206, 210 
Great-grandfather,  c.  c.  v.  206 
Great-grandson,  &c^  c.  c  v.  306 
Mother,  c.  a  V.  305 


Digitized  by  VjOOQIC 


zn 


INDEX. 


SiBten,  e.  e.  t.  204, 906 
Sister's  daughter's  daughter,  o.  o.  y.  918 
Slater's  children,  c.  o.  v.  210 
Sister's  daughter's  son,  o.  c  t.  911 
Sons,  o.  c  V.  308,  306,  206,  207 
Son's  daughters,  c  c.  t.  208 
Son's  daughter's  children,  c.  c.  t.  910 
Son's  daughter's  daughter,  o.  c  t.  310 
Son's  sons,  c  c.  v.  206, 307 
Stepdaughters,  c  o.  t.  908 
Stepsons,  c.  c.  t.  203 
Uncles,  c.  c.  Y.  306, 310 
Uncle's  daughter,  c.  c  y.  916 
Uncle's  sons,  a  c  y.  306 
.  WiYCs.  c  c  Y.  208 

*  Inheritance  of  Hindus'  defined,  c.  c  y.  76, 119 
Inheritance,  Parsee,  o.  o.  y.  236 
Inheritance  to  a  hermit,  o.  c.  y.  106, 174 
Initiation  expenses,  c.  c.  y.  91 
Injunctions,  c.  p.  c.  17 

*  Injury*  deflned,  p.  c  7 

*  Inquiiy  defined,  cr.  p.  c  3 
Insane  persons— see  lunaUeB 
Insolvency  of  parties  to  suits,  c  p.  c.  18 
InsolYents,  c  c.  Yiii.  81 
Instalment  decrees,  c.  p.  c.  B6 
Insulting  questions  to  witness,  c.  p.  c.  149 
Insult,  p.  c.  97,  98 

Interest,  c  p.  c  97,  c.  c.  80 
Interveners,  c  p.  o.  18 

*  Intestacy*  denned,  c  c.  y.  8 
Interpleader,  c.  p.  c  18 
Interpretation  of  the  law,  o.  c.  1.  9 
Intoxication,  p.  c.  98 
Intoxication,  plea  of,  p.  o.  98 

*  Investigation'  defined,  er.  p.  o.  9 
Irregularities  not  alZ6cting  the  merits,  c  p.  o. 

68 
'  Island,'  rights  to  new,  o.  e.  yL  4 
Issues,  e.  p.  c.  96 
Jain  wills,  c.  c.  y.  78 
Joinder  of  causes  of  action,  o.  p.  c  9 
Joint  oontraota,  c.  o.  vill.  14 
Judge  acting  judicially,  p.  c.  19 
'  Judge'  defined,  p.  c.  8 
Judge,  evldenoe  of,  o.  p.  o.  186 
Judge,  functions  of,  cr.  p.  &  61 
Judgment,  c.  p.  c.  86 
Judgment,  cr.  p.  c  97 
Judgment  by  default,  c.  p.  o.  99 
Judgment  of  appellate  court,  c.  p.  e.  64 
Judgments,  when  relevant,  c.  p.  o.  118 
'  Judicial  proceeding*  defined,  cr.  p.  c.  9 
Judicial  separation,  c.  c.  iv.  86 
Jurisdiction,  c  p.  o.  18 
Jurisdiction  of  dvll  courts,  c  p.  cl 
Jurors  and  assessors  how  summoned,  c.  p.  c  84 
Jurors  and  assessors,  lists  of,  cr.  p.  c  83 
Jurors  and  assessors,  persons  exempt  from 

service  as*  or.  p.  c  88 
Jury,  cr.  p.  c.  48 
Jury,  functions  of,  cr.  p.  c.  69 
Jury  may  put  questions  to  wltneeaes,  c.  p.  c 

146 
Justified  by  law,  p.  c  19 
Juvenile  offender,  p.  o.  107 
Keeping  the  peace,  security  fbr,  cr.  p.  c  103    , 
Kidnapping,  p.  c.  69 
Kindrea,c.o.Y.  6 

Landlord  and  tenant,  c  c.  vlii.  68, 97, 116 
Language  of  appellate  oour^  c  p.  a  64 
Language  of  decree,  c  p.  c.  36 
Language  of  Judgment,  c.  p.  c  86  I 

Language  of  proceedings,  c.  p.  c.  6  i 


Law  in  other  parts  of  the  BritlBh  empira, 
procedure  for  ascertaining,  c  p.  c.  147 

Law,  procedure   for    ascertaining    foreign, 
c.  p.  c.  148 

Law  of  Bengal,  c.  c  1. 9 

Law,  Bombay  city,  c.  c  i.  2 

Law,  Bombay  presidency,  c.  c  1. 4 

Law-books,  a  p.  c.  198 

Law,  Burmah,  c.  c.  L  4 

Law,  Calcutta,  c  c.  i.  4 

Law,  customary  Hindu,  c.  o.  1. 16 

Law,  effect  of  the,  c.  c  1.  7 

Law,  evidence  of  foreign,  o.  p.  c.  118 

Law,  interpretation  of,  o.  o.  1. 9 

Law,  Madras  city,  c  c  i.  6 

Law,  Madras  presidency,  o.  c  L  6 

Law,  Mahomedan,  c.  c.  L  18 

Law,  North-West  Provinoes,  c.  c  1. 9, 6 

Law,  Punjab,  c.  c.  i.  7 

Law,  sources  of  Hindu,  o.  c  L 11, 18 

Law,  sources  of,  c.  c.  1. 1 

Leases,  c.  c  vUi.  68,  97, 116 

Legacies,  c.  c  v. 

Legacies,  Mahomedan,  c  o.  y.290 

Legal  proceedings,  agreement  not  to  take, 
c  c.  vUi.  10 

Legitimate  children,  Hindu,  c.  e.  il.  6 

Legitimate  child  (English),  c.  c.  11. 8 

Letters  of  administration,  c.c  v.  47 

LiabiUty  of  surety,  c  c  vlil.  88 

Lieu  of  agent,  c  c.  vill.  66 

Lien  of  attorney,  &c.,  c  c  vUi.  47 

Lien  for  price  of  goods  sold,  c  a  vili.  81 

Lien  for  unpaid  purchase-money,  cc.  yIIL  89 

Libel,  p.  c.  96 

Libel,  exceptions  to,  p.  c  96 

Light,  right  to,  c.  c  vi.  6 

Limitation,  c.  c  vL  7 

Litigation  between  Hindu  husband  and  wife, 

c.  c.  Iv.  69 
Litigation  between  Hindu  parent  and  child. 

c  0.  11. 10 
Loan  by  guardian,  o.  c.  111.  8 
Loan,  contract  of,  c.  c.  vllL  48,  81 
Local  enquiries,  commission  for,  o.  p.  o.  84 
Lost  articles,  c  c  vi.  6 
Lost   persons.   Inheritance  of  Mahomedan, 

cc  v.  217 
Lottery,  keeping  a,  p.  c  114 
Lunatics,  cr.  p.  c.  87 
Lunatics,  agents  of,  c  c  vllL  48 
Lunatics,  contracts  by,  o.  c  vlil.  4 
Lunatics,  divorce  of,  c  c  iv.  47 
Lunatics,  domicile  of,  c  c  v.  6 
Lunatics,  marriage  of  Ohristlan,  o.  c.  iv.  3 
Lunatics,  prescription  as  to,  c  c.  vl.  9 
Lunatics,  wills  of,  c  c.  v.  11 
Lurldug  house-trespass,  p.  a  84 
Madman  Incompetent  to  inherit,  o.  c.  v.  111. 

141,200 
Madras  city  law,  o.  c  1. 6 
Madras  minors,  c  a  ill.  38 
Madras  presidency  law,  o.  o.  1. 6 
Magistrate's  benon,  cr.  p.  o.  16 
Magistrate's  case,  cr.  p.  c  8 
Magistrate,  evidence  of,  c.  p.  c.  186 
Magistrate     exceeding     his     Jurisdiction, 

cr.  p.  c  11. 
Magistrate,  flrst-class,  cr.  p.  o.  6, 9 
Magistrate's  Jurisdiction,  or.  p.  c  6, 7 
Magistrates  of  divisions,  cr.  p.  c  11 
Magistrate  subordinate  to    district  magis- 
trate, cr.  p.  c  13 
Mahomedan  guardians,  cc.  ill.  64 
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V,  o.  e.  t.  \% 

MikwHlw  Isw,  paraot   aaf 
Ltt 

lifcwoitaB  mttTUge^  a  c  tr.  I* 
likowdsa  vtiMra,  c  c  UL  M 
IbtateBaBRiMA  to  be  takea  vwagr  bfy  wUl, 

UMosdm  of  cMldreiL,  c  o^li.  4 
liBMnaatt  of  QirtsUan  wtroa,  o.  o.  !▼.  S 
MahHyMiW!!  of  f alber,  kc^  c  c  U.  4 
¥i>wtfMT»ift  of  Hlndm  ehUdren,  c  c  U.  !• 
l>hrt<mMM»  of  Sbkdn  wl^rea,  c  c  It.  «• 
lafatfinnre  of  lUbonedan  wife,  e.  e.  !▼.  81 
Mtiitiepmce  of  miiMir,  cc.Ul.4S 
HiUteUBtt  ol  mother,  c  c.  11.  4 
Uttntmamrfw  of  yenaom  wrrliwlfwl  trotn  tnbflrlt- 

aoe,ce  t.143 
lihftffianm  of   svpeneded    Hlikdn    wItm, 

HaUclow  eiATietkA,  p.  c  44 
H^Mrtooe  fadlctment,  damago  for,  o.  e.  Is.  10 
Hip^endeBoe  m  to,  o.  p.  c  118 
Mj^efUnice  of,  c  p.  c  13» 
1h^  GoreniBkeat,  c  p.  c  IW 
MaiTT,  agneme&t  not  to,  c.  c  tUL  10 
lUnteeWtChTtatlan,  c  c  It.  I 
MazTiage,  eflect  on  property  of ,  c  ct.  8,11 
Maniage,  effect  oa  wUls  of.  c  o.  t.  74 
MaiTtai^e  of  raardlan,  c  c  UL  8 
Marrtage  (tf  Hindu,  e.  c  It.  61 
Maniage  of  Hlndii  minora,  c  c  iU.  89 
Marriage,  If  alMwiwdana*,  e.  c  It.  7ft 
Marriage  of  Mahomedan  chUd,  c  e.  IL  9S 
Marrlaffe  of  Xahomedan  minor,  c  c  UL  87 
Marriage  of  minor,  c  c  11.  4,  and  lit  1, 4 
Marriage  of  natiTe  Christians,  e.  c.  ir.  18 
Marriage,  otlesees  relating  to,  p  c  98 
Marriage  of  parties  to  salt,  c.  p.  o.  18 
Marriage  of   pemna  not  Christiana,  Jews, 
Htaktas,  Mahomed ans,  Parsees,  Bnitdhtstt, 
SIkfaa  or  Jains,  0.  c  It.  96 
Marriage,  Panees',  e.  c  It.  88 
Marriage settkntenta,  e. c  t.  il 
Married  woman's  domlciie,  c.  c  T.  8 
I  wooaan,  will  by,  c.  &  t.  8 
r  and  serrant,  c  c  tUI.  76,  98, 188 

I  of  erldenoe,  c  p  e.  187 
i  jwoOta,  decrees  for,  c  p  c.  18 

Maaae  profits,  suits  for,  c.  p.  o.  3 

MOttary  eonts,  decrem  of.c.  p  c  76 

Military  ofllesr,  summons  of,  e.  p.  e.  18 

MiBoctty,  Bengal,  c.e.  UL  6 

Mlnorttj.  e.  &  UL,  and  T.  13 

Mlaor,  eoBtract  of  partnenhlp  by,  e.  e.  tUL 
80 

•Minor'  defined,  c.  c.  t.  t 

*  Minor*  defined,  c  c.  tL  7 

Minor,  domicile  of,  e.  c.  t.  8 

Minors,  Bombay,  e.  e.  UL  84 

MlBO^  gifts  by,  &  o.  T.  79 

Minors,  Hlndo,  &  e.  UL  48 

MfaioTB,  Uw  of  prescription  as  to,  c  c  tL  8 

lenen,  Madna»  c  cUL88 

Minan,  Mahomedan,  c.  o.  iU.  84 

MlMcs,9.  W.  P.,  e.  c.  UL  87 

Ivor's  power  to  employ  agent,  c  o.  rilL  48 

MtaMT^  right  to  Inherit,  cc  t.  180 

MIstanlaftB,  enosing  of ,  p.  o.  60 

Miadilef,  p.  c  81 

'  Misrepreeentatlon' defined,  c  c  TlU.f 

Mistakeof  fact,  c  c  tUL  7 
Mtatete  of  Uw,  6.  o.  Titi.  7 


UoB«y  paid  by  mlsUlBB,  r.  e.  Tifl.  SI 
Mortgage,  e.  c.  tUL  8S,  186,  180 
Mortgage  by  Hlnda  widow,  c  e.  ▼.  181 
Mortnge  by  membsr  of  HIadn  family,  a  a 

Mortgage  by  mlnar,  e.  c.  UL  4 
Mother'a  rights,  e.  e.  U.  t 
Mother's  right  of  g«ant1anship.  e.  e.  UL  I 
MoTeahl«s,partltloo  of.  c.  e.  T.  188 

*  Moveable  propsttj'  defined,  p  e.  8 

•  Murder*  defined,  p.  c.  87 
MattTe  eoBTerta,  oonjogal  rlgtrtaoC,  e.  a  It.  84 
NatlTu  cooTert,  dlrortse  of,  a  «.  It.  83 
Native  prinees,  e.  c.  IL  8 
Natives,  ce.U.  8 
NegUganee  of  agent,  e.  e.  vitL  88 
NegUgence  of  bailee,  c.  c.  TiU.  a 
NegUgeoeeln  not  obeying  summons,  e.  pa,  148 
Negllgenee  of  prtncipaL  c  c.  tUL  M 
KegUgenoe  regarding  poisons,  fire,  ■laihlaeij, 

Ac,  p  c.  84 .  U 
NegUgeoee  of  servanta,  e.  e.  1%.  77.  98, 186 
Noo-appearaaoe  of  parties,  a  p  r.  M 
Non-regulation  proTince^i,  c  p  e.  M 
North* West  ProTlncw*  law,  c  c.  L  6 
North- West  Prorinoei'  minors,  a  c  UL  87 
Notles  before  ezeention,  c.  p  e.  40 
Notice  to  prodnce  doenmmits,  r.  p.  c:  S8 
Notice,  purohaaer  with.  c.  o.  vUL  88 

*  Nttliance'  defined,  c  e.  tL  7 
Nuisances,  er.  p.  c.  108 
Nuisance,  damages  tor,  c  e.  iz.  11 
NulUty  of  Christian  marriage,  c.  c.  tr.  88 
Oath  to  witnesses,  c.  p  e.  81 

*  Oath*  dsftned,  p  c  8 
Obscene  books  and  pkrtaras,  p  c.  M 
Obstractions  to  ezecnUon  of  deorses,  e.  p.  4  41 
Occupancy,  o.  c.  tL  1 
Offences  against  public  health,  safety,  morali, 

*o.,  p.  c  53 
Offtaces  against  public  tranqullltty,  p  e.  86 
Offences  sgalnst  reUglon,  p  c.  M 
Offtaces  sgalnst  the  state,  p  r.  31,  84 
Offtecm  by  or  relative  to  public  servants,  pe. 

39 
Ofteace  ewnpnsed  of  several  acta,  p  c  6 
Offences  for  which  arrest  without  warrant, 

er.  p  c  119 
Offences  for  which  sumoMMAaU  erdlnarUy 

Issue,  er.  p  e.  180 
Offence  committed  doubtful,  p  c  11 
Offtooow  relating  to  the  army  and  nary,  p.  o. 

36 
Offence  made  up  of  parts,  p.  c.  18 
Ofltonees  relating  to  coining  and  goveramsnt 

stamps,  p  a  46, 47 
Ofl)enc«  triable  by  any  magistrate,  cr.  pe.  131 
Offenom  triable  t^  court  of  ■essi  on,  or.po.138 
Ofl)enc«  triable  by  flrst-elam  magistrate,  or.  pw 

C138 
Offences  triable  by  seoond-clam  magistrate, 

cr.  p  a  133 
Offices,  c  c  IL  8 
Official  communications,  evldsBce  aa  to,  c.  p. 

e.187 
Official  pmrs  may  be  sent  for  tiy  cofut, 

c.  p.c.38 

*  Omission*  defined,  p.  c  6 
Onus  protafidi,  c  p  cl8S 

*  Oral  evidenoe'  defined,  o.  p  e.  107 
Orders,  appeals  from,  c  p  c.  66 
Order  of  a  court  of  Justice,  p.  c  13 
Outcaste  incompetent  to  InlMBrUv  c.  c  rlU.  141 
Panjab  Uw,  c.  c.  L  7 


Digitized  by  VjOOQIC 


XIV 


IKDBX. 


Pardon,  cr.  p.  e.  71 

Parent  and  child,  c.  c  11. 8 

Parent  and  child,  Hlndo,  c  c  IL  6 

Parent  and  child,  Mahomedan,  c  c.  IL  89 

Parsee  Inheritance,  c  o.  v.  326 

Parsee  marrlagea,  c.  c  It.  19 

Parties  as  witnesses,  c.  p.  c  39,  186 

Partition,  c.  c.  t.  77 

Partition  among  brothers,  c  o.  t.  136, 180, 181 

Partition  between  Hlndn  nusband  and  wife, 
c.  c  It.  70 

Partition  by  whom  made,  c.  c.  t.  180, 133, 180 

Partition,  efleots  not  liable  to,  c.  c  T.  84,  86 
87,142 

Partition,  erldenoe  of,  c  c.  t.  118, 176 

Partition  of  Hindu  minor's  property,  c.  o.  ill. 
63 

Partition,  Mahomedan  law  of,  c.  c.  t.  338 

Partition  of  self-acqnired  property,  c  o.  t.  80, 
138 

Partition,  periods  of,  c  c  t.  131 

Partition,  son  bom  after,  c  c.  t.  89 

Partnership,  contract  of,  o.  &  Till.  89 

Pauper  appeals,  c.  p.  o.  66 

Pauper  suits,  o.  p.  c  64 

Pawn,  contract  of,  c  c  vUL  47 

Penal  servitude  to  be  substituted  for  trans- 
portation In  certain  oases,  p.  c  108 

Penalty  in  contract,  c.  c  ylU.  26 

Perjury,  p.  c  88, 101 

Perjury,  c.  p.  c.  81 

Person  bound  by  law,  p.  o.  11 

PerpeUiitles,  c  o.  t.  36, 36 

*  Person'  defined,  p.  c.  8 

Place  of  inquiry  and  trial,  cr.  p.  o.  16 

« Plaintiff'  defined,  c  c.  vl.  7 

^Plaints,  c.  p.  c.  6 

Plea  of  minority,  p.  c.  12 

Pleaders,  c  p.  c.  4 

Pleadings  in  suits,  c.  p.  c.  36 

Pledge  by  Mahomedan  guardian,  c.  c.  til.  67 

Pledge,  contract  of,  c  c.  viil.  47 

Pledge  of  bill  of  lading,  c.  c  tUI.  88 

Police,  duties  of,  cr.  p.  c  31 

Police,  evidence  of,  cr.  p.  c.  187 

Police  powers  of  investigation,  cr.  p.  c  34 

Possession,  c.  c.  vL 

*  Possession'  defined,  p.  c.  6 
Possession,  burden  of  proving,  c  p.  c.  184 
Possession  by  a  Hindu  minor,  c  c.  ill.  68 
Possession  disputed,  cr.  p.  o.  113 
Possession  of  goods  sold,  c  c.  vilL  80, 81 
Possession,  rights  arising  from,  c.  c  vl.  6 
Posthumous  sons,  o.  c.  v.  89 
Power-of-attomey,  evidence  of,  o.  p.  o.  138 
Preceptor's  rights  to  Inherit,  c  c.  v.  108 
Pre-emption,  c.  a  vili.  186 
Preliminary  inquiry,  cr.  p.  &  89 
Prescription,  c.  c  vl.  7 

Prescription  against  minors,  c  c.  ill.  4 

Presumptions,  c  p.  c.  107 

Presumptions  as  to  documents,  c.  p.  o.  137 

Presumption  of  fact,  c.  p.  c.  134 

Previous  acquittal,  cr.  p.  c.  96 

Previous  conviction,  cr.  p.  c.  96 

Previous  conviction,  evidence  of,  c.  p.c*  143 

Previous  statement,  cross-examination  as  to, 

c  p.  c  140 
Price  of  goods  sold,  c.  o.  viil.  89 
Primary  evidence,  c.  p.  c.  184 
Princes,  native,  c.  c.  ft  8 
Principal  and  agent,  c.  c.  Till.  48 
Priority  of  debts  to  legacies  (Mahomedans), 

c.  c.  T.  834 


Priority  of  decrees,  c.  p.  o.  60 

Priority  of  mortgages,  c.  o.  Till.  88, 107, 181 

Privileged  wills,  c  o.  v.  18 

*  Probate*  defined,  c.  c.  v.  8 
Probate,  eacpenses  of,  c  c  v.  69 
Probate,  Hindus,  &&,  o.  o.  v.  70 
Probate  how  obtained,  c.  c.  v.  46 

Process,  execution  in  cantonments  of,  o.  p.  c  64 
Process,  execution  within  high  court  of  mofoa- 

sil,  a  p.  0.71,86 
Prooeee  fees,  &  p.  c.  98 
Process,  service  o^  c.  p.  c  80 
Proclamation  of  the  Queen,  o.  c  IL 1 
Production  of  documents,  c.  p.  c  34 

*  Promise*  defined,  o.  c  vilL  1 
Proof,  burden  of,  c.  p.  c.  83 

Property  acquired  by  Hindu  son,  c  c  v.  137 

*  Property  mark'  defined,  p.  c.  91 
Property  mark,  destruction  of,  p.  c.  93 
Frc^perty  of  Christian  wives,  c  c.  iv.  6 
Property  of  Hindu  children,  c.  c  11. 13 
Property  of  Hindu  minors,  c.  c  ill.  68 
Property  of  Hindu  wives,  c.  c  Iv.  70 
Property  recovered  by  Hindu,  c  c.  v.  144 

*  Proposal'  defined,  c.  c.  viil.  1 

'  Proprietary  right'  defined,  c  c  t.  76 
Prosecutions  In  certain  cas^  cr.  p.  c.  98 
Prostitution,  letting  minor  for  purposes  of, 

p.  c.  70 
Protection  orders,  c.  c  iv.  87 
Punchayeta,  c.  p.  o.  68 

*  Public  documents'  defined,  c.  p.  c  186 
<  Public  nuisance'  defined,  p.  c  63 

*  Public  servant'  defined,  p.  c.  4 
Public  prosecutions,  cr.  p.  c  16 
Public  right,  evidence  as  to,  c.  p.  c.  116 
Punishment,  p.  c.  8 

Purchase  by  Mahomedan  minor,  c  o.  ill.  68 

Putteedaree  estates,  c.  p.  c.  80 

Quasi-contracts,  c  c  viil.  33 

Questions  between  parties,  o.  p.  c.  80 

Rank,  summons  of  persons  of,  c  p.  c.  13 

'  Rape'  defined,  p.  c.  71 

Rape,  divorce  for,  c.  c.  iv.  88 

Rash  driving,  p.  c  68 

Rash  or  negligent  conduct,  p.  c.  66 

Ready  and  willing,  obligation  to  be,  c.  c.  viil. 

17 
ReasonaUe  compensation,  o.  c  vllt  36 
Record,  copy  of  judicial,  c.  p.  o.  138 
Redemption  of  pledge,  c.  c  vllL  48 
Redemption  of  mortgages,  c  c.  viiL  84, 108 
Re-examination,  c  p.  a  189 
Reference  of  cases,  c.  p.  a  88 
Reference  to  high  court,  cr.  p.  e.  88 
Refreshing  memory  of  witness,  o.  p.  c  148 
Refunding  of  legacies,  c.  c  v.  64 
Register  of  suits,  o.  p.  c.  8 

*  Registered'  defined,  c  c.  vl.  8 
Registrar,  marriages  by,  c  c  iv.  18 
Rejection  of  plaint,  c  p.  c.  7 
Relationship,  evidence  as  to,  c.  p.  c  116,'131 
Relations  incapable  of  marriage  (Christian), 

c  c  iv.  3 
Relations   incapable  of    marrying  (Hlndn), 

c.  c.  iv.  63 
Relations  Incapable  of  marriage  (Mahomo- 

dan),  c  c.  iv.  76 

*  Relevant'  defined,  c  p.  c  106 

Religion  of  parties  to  Mahomedan  marriage, 

c.  c  iv.  78 
Religions  faith,  o.  c  11.  3 
Remands,  c  p.  c.  68 
Re-marriage  of  Christian  divorced,  o.  c  iv.  48 
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BMUiTlage  of  Hindu  liuslmiida,  cl  c  iv.  73 
BMianlage  of  Hindu  wl-^es,  c  c.  iv.  7S 
iMurrtafc  of  MalioinedajiA,  e.  c  Iv.  88 
Bo^estGtt  of  tcDtenoe,  cr.  p.  c  6ft 
1^9alt  of  goods,  c.  c  vlil.  83 

IwriwWBg  of  oontncts,  c  c  -viil.  31 

BmjiuiieaUt,  c  p.  o.  1,  78 

to^doartea,  MahomiKlap.  e.  o.  vl.  SOS 


t  of  minor,  c  o.  tU.  6 
i  of  \ttwf  al  antborlty ,  p.  o.  45 
mm  la  Maihomedaa  Inheritance,  c  c.  t.  307 
Betsni  iA  plaint,  e.  p.  c  7 
Beaidon  of  Hlndn  f amUy,  c  c.  t.  90, 109, 174 
Icvtevi  of  lodgment,  e.  p.  c.  67 
icT^iciilkHi  of  wlUs,  c  c.  T.  14 
UgteotaeeoBtdtoaernoeB  of  barrister,  plead- 
er, ke^er.  p.  c.  10 
BlSht  of  defenoe  of  property,  p.  c.  16, 17, 18 
Usbt  of  teU^efenoe,  p.  c  16, 17, 18 

*  RtoOng' defkned,  p.  o- 3 

*  Bottbery  de&ned,  p.  c  74 
lnla,c_p.c.84 

8ale  bf  Htndn  widow,  c.  c.  v.  1 61 

Sate  1^  member  of  Hindu  family,  c.  c.  t.  79, 134 

fate  bj  llabcnnedan  nolnor,  c  c  ill.  98 

flate  \ff  Mahomedan  execntorB,  c  c.  t.  395 

fiatebymtikor,c.cliL4 

Sate  In  execntion  of  decrees,  c  p.  c  46 

Sate  of  goodf,  c.  c  vlU.  27 

Sate  of  tamDOTeables,  c.  c  tUL  86, 109, 132 

Sate  of  {dedge,  G.  c  TlU.  48 

Sample,  sale  by,  c.  c  tUI.  S5 

Scfawlf  of  Hlndn  law,  c.  e.  1. 120 

Scardi  warrant,  cr.  p.  c  75 

Seeoodarj  evidence  of  oontente  of  docoments, 

cp.e.139 
8«eoDd-daii  maglstratea,  cr.  p.  c.  5, 8 
Seoerlty    for    appearance    of    defendants, 

cp.cl4 
ficU-aoqiQlTed  property,  c  e.  r.  84, 128 
SeU^aeqirired  prc^;ierty,  partition  of,  c.  c  v.  80 
Soeoedary  eTldenoe,  &  p.  c  124 
fiedodng  aerrant,  c.  c  rlil.  77 
Gedactton,  damages  for,  o.c  Ix.  11 
Sem«nee  of  death,  p.  c  8 
heOet*  Hen,  c  c  rllL  SI 
Separatkm,  )adlclal,  c  c.  It.  86 
Serrke  of  nunmons  on  defendant,  c.  p.  o.  9 

*  Servant  of  the  queen'  defined,  p.  c  8 
Senrke  of  nunmomion  witness,  c  p.  c  28 
Seateoceof  whipping,  where  executed,  p.  c.  180 

*  Seadon  case*  defined,  cr.  p.  c.  3 

Semkm  caaea,  prellmlnaiy  inquiry  into,  cr. 

P.C40 

Senilm  lodge,  cr.  p  c.  5 

SctslemeDt  of  imnes,  c  p.  c  25 

flettlements,  marriage,  c.  c.  It.  40 

Sewtf,  c  p.  e.  36 

8balEa.c.cTtlL136 

Sbafta  by  minor,  c  c.  ill.  59 

Sbertfl,  c  p  c  80 

Sbertflir  f^  c.  p.  c  73 

SUpvnek,  right  to,  c.  o.  t1.  6 

SlimatQre,  proof  of,  c.  p.  c  135 

Sikh  villi,  e.  c  T.  73 

Strajtrafa  on  inherlUnoe,  c  c  Till.  203 

aaT«  d»Ung,  p.  a  70 

SHtbt  barm,  p  c  16 

SsUter.  nnnmoDS  of.  c.  p.  c  13 

8oifcfton!,prescnt«  to,c  c  Till.  78 

Sblttarv  confinement,  p.  c  11 

Sonof'afemaleilaTe'B  right  of  Inherltauoe, 

c  c.  T.  »7 
SomcH  of  the  Uw  in  general,  c  0.  L 1 


Sources  of  Hlndn  law,  c.  c.  i.  11 

Special  appeals,  c.  p,  c  66, 88 

Spedflc  performance  of  contracts,  decrees  for, 

0.  p.  c  86 
Spedflc  performance,  right  to ,  c.  c  vllL  91 
State  affairs,  eyldenoe  of,  c.  p.  o.  187 
Statement,  written,  c  p.  c.  98 
SUtotes— 

8S6eo.8cl8,cc.l.  7 

87  Geo.  3  0. 142,  ccL  2 
48  Geo.  8  c.  106,  c.  c  1. 8 
22Vic.c.  20,cp.c.l45 

22  and  93  Y Ic.  o.  68,  o.  p.  c.  147 

34  Vic  c  11,  c.  p.  c.  148 

24  and  25  VK  c.  104,  c.  p.  c.  164 

28  Vic.  c.  15,  c.  p.  c.  159 

81  and  82  Vlo.  c.  87,  c.  p  a  151 

88  and  34  Vic  c.  52,  or.  p4  c  125 
Stay  of  execntion,  c.  p.  o.  58, 54, 61 

*  Stolen  property*  defined,  p.  c  78 

Stolen  property,  dishonestly  receiving,  p.  c.  79 

Stolen  property  how  treated,  cr.  p  c  85 

Stoppage  In  transit,  c  c.  vlil.  82 

Straits'  Settlements,  o.  p  c.  86,  p.  c  109 

'  Stridhan'  defined,  c.  c.  v.  1 18 

Strldhan,  succession  to,  c  c.  t.  115, 187, 138 

Stridhan,  c  o.  Iv.  70 

Students'  right  to  Inherit,  c.  c.  v.  108 

Sub-agents,  c.  c.  vtil.  49 

Subsistence  allowance  to  prisoners,  o.  p  c.  57 

Succession,  c.  c  v. 

Succession  by  minor,  c.  c.  IIL  4 

Succession  of  adopted  sons,  c.  c  it  IS,  80, 33 

Sudden  death,  cr.  p.  o.  29 

Sudder  court,  c  p.  o.  85 

Sudras,  adoption  by,  c.  c.  11. 88 

Sndras,  inheritance  of,  c.  c.  v.  97, 98 

Sudras,  marriage  of,  c.  c  Iv.  62 

Suits  against  Obrlstlan  wives,  c.  c  iv.  5 

Suits  against  minors,  c.  c.  ill.  4 

Summary  trials  by  district  magistrate,   cr. 

p.  c46 
Summons   cases,   trial   of,   by  magistrate, 

cr.  p.  c.  42 
Summons,  cr.  p  c.  30, 33 
Summons,  how  served,  cr.  p.  o.  83 
Summons  to  a  Hindu  minor,  c.  o.  lU.  53 
Summons  to  witnesses,  c.  p.  c  27 
Summons  to  defendants,  c.  p.  o.  9 
Supersession  of  Hindu  wives,  c.  c.  iv.  72 
Sureties,  c.  c  vllL  38 
Sureties,  o.  p.  c.  82 
Sureties,  Hindu,  c  c.  11. 12 
Surety,  death  of,  c.  c.  vlli.  89 
Surety,  discharge  of,  c.  c.  vlll.  89 
Suretys  remedy  against  debtor,  o.  c.  viii.  41 
Surety,   Implied     promise     to     indemnify, 

c.  c  vlil.  42 

*  Theft'  defined,  p.  c.  71 
Third-class  magistrate,  cr.  p  c.  6, 8 
Thirty-years'-old  document,  c.  p.  c  129 
Territorial  extent,  c.  &  L 

Thug,  p.  c  60 

Title,  tenant  not  permitted  to  deny  landlord's, 

c.  p.  c.  86 
Title  to  goods  sold,  c.  c  vlil.  88 
Trade,  agreement  not  to,  c  c.  vlll.  10 
'Trade-mark'  defined,  p.  c  91 
Transfer  of  debt  of  Mahomedan  minor,  c.  c. 

lU.  69 
Transfer  of  decrees,  c  p  c.  88 
Translation  of  Judgment,  c.  p.  c.  85 
Transportation  for  life,  p.  c.  8 
Transportation,  p.  a  9 
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Treasnre-troTO.  o.  o.  tL  6 

Treaties,  c.  o.  IL  3 

Trespass,  p.  o.  88 

Trespass,  damages  for,  o.  e.  Iz.  12 

*  TrUr  defined,  cr.  p.  o.  3 

*  Tmstee'  defined,  a  c  ▼!.  8 

Unchaste  Hinda  widow,  inheritanoe  of ,  o.  c. 

V.  103 
Undne  inflnenoe,  c  o.  Tlil.  5, 79 
Unlawfnl  asaemblie^  dispersion  of, or.  p.c;  1 01 

*  Unlawfol  assemblr  defined,  p.  c.  36 
Unnatural  offence,  p.  o.  71 
Unsoondness  of  mind,  plea  of,  p.  c.  IS 
Usages,  evidenoe  of,  o.  p.  c  131 
Using  false  trade-mark,  p.  c  91 

*  Valnable  secnrity*  defined,  p.  o.  • 
Vendors*  Hen,  c  o.  vlil.  89 

Verbal  application  for  ezecntion,  c«  p.  O.80 
Vertfioadon  of  plainto,  itc^  a  p.  o.  ft 
Void  agreements,  c.  c.  viii.  1, 9 
Voidable  contracts,  c  c  Tiit.  4 

*  Voluntarily*  defined,  p.  c.  7 

yvarahara  Maynkha  on  adoptloii,  €•  e.  ii.  80 
Vyavahara  Mayuklia  on  inheritanoe,  c  e.  t. 

178 
Wagering  agreements,  c.  c  vliL  3 
Waging  war  against  goYermnent,  p.  a  lOB 
Ward  of  ooart,  c  c  tU.  1 
Wards,  court  of,  c  c.  iii.  10, 38, 87 
Warrant,  or.  p.  c.  80, 83 
Warrant  cases,  trial  of,  by  a  magistrate,  cr. 

Wp.c.44 
arrant  for  arrest  of  defendant,  c  p.  c  14 
Warrant  how  executed,  cr,  p.  c.  84 
Warrants  for  execution,  a  p.  o.  40 
Warrant  of  commitment,  cr.  p.  c.  63 
Warranty  of  goods  sold,  c.  c.  Till.  84 
Waste  by  tenant,  c  c.  vill.  U 
Water,  right  to,  c  c  t1.  6 
Way,  rights  of,  c  c  vl.  14 
Wharfingers'  lien,  o.  o.  yllL  47 
Whipping  act,  p.  c.  106 


Whipping,  cr.  p.  c.  68 

Widow,  alienation  by  Hindu,  c  o.  ▼.  161 

Widows,  re-marriage  of  Hlndo,  c.  e.  It.  78 

Widow's  right  of  inheritanoe,  c  a  t.  81 

Wife  a  competent  witness,  c.  p.  c  186 

Wife's  domicile,  o.  a  t.  8 

Wild  animals,  right  to,  c.  o.  ▼!  5 

*  Will*  defined,  c.  c  r.  8 

Will  in  favour  of  Christian  wife,  c.  e.  It.  ft 

Wills,  0.  c  T.  3 

Wills,  construction  of,  o.  p.  a  188 

Wills  of  Buddhists,  c.  c.  v.  78 

Wills  of  Hindus,  c.  o.  t.  78 

Wills  of  Jains,  c.  c.  t.  78 

Wills,  Mahomedan,  o.  c  v.  218 

WUlsof8ikhs,c.c.T.78 

Window  light,  c.  c.  vi.  ft 

Withdrawal  of  suits,  c  p.  c.  18 

Witness,  non-attendance  by,  c  p.  c  80 

Witnesses,  c.  p.  c  186 

Witnesses*  attendance,  cr.  p.  c  73 

Witnesses,  court  may  summon,  c.  p.  c  79 

Witnesses,  examination  of,  a  p.  c.  81 

Witnesses  expenses,  c  p.  o.  37 

Witnesses,  number  of,  c  p.  c.  189 

Witnesses,  summons  of,  c  p.  c  37 

Wives  &  families,  maintenance  of,cr.  p.c.  114 

Woman's  property— see  stridhan 

Wreck,  right  to,  c.  c  v.  16 

Writing,  Ac.,  comparison  of,  c  p.  c  126 

*  Written'  defined,  cr.  p.  c.  8 
Written  statements,  c.  p.  c  38 

Wrongful  acts,  injunctions  against,  a  p.  c  17 

Wrongful  confinement,  p.  c.  6ft 

'  Wrongful  restraint'  defined,  p.  c.  6ft 

Wrong-doers,  suits  against,  c.  c.  tUL  48 

Wrong  to  Christian  wife,  c.  c  It.  ft 

Wrongs  in  oeneral,  c.  c  ix. 

Wrongs  by  Mahomedan  minor,  o.  c  ilL  ft9 

Wrongs  by  minors,  o.  o.  iii.  4 

*  Wrongful  gain  and  wrongful  loss'  deOned* 

p.  eft 


Digitized  by  VjOOQIC 


PKEFACE. 


*  PoBiTiTB  Laws/  says  Thibaut,  '  in  order  to  be  accurately  nnder- 
it(K)d,  require  to  be  represented  in  a  scientific  or  systematic  form,  and 
vlien  thus  represented,  they  constitute  tbe  science  of  Positive  Law 
(JuHipnidentia).  A  system  of  law  founded  on  logical  principles 
sboold  consist  of  two  parts — viz.^  a  general  part,  in  which  the  great 
leading  ideas  and  principles  of  law  are  brought  together;  and  a  special 
ptft,  in  which  the  nature  of  each  law  is  separately  examined  and  its 
tpplication  to  individual  cases  correctly  determined.  This  special  part 
should  furth^  be  divided  upon  principles  which  lead  to  the  most 
important  practical  results.'  No  attempt  has  yet  been  made  in  Lidia 
to  reduce  the  law  to  a  science  by  carrying  out  thb  principle  of 
Thibaut's  of  presenting  it  in  a  systematic  fomu  It  is  true  that 
sereral  editions  of  portions  of  the  Statute  Law  have  been  drawn 
op  from  time  to  time,  but  all  that  has  been  done  has  been  to 
Btrike  out  tiiose  Statutes  which  have  been  repealed,  leaving  the  rest 
in  the  chronological  order  merely  in  which  they  were  passed.  The 
consequence  of  this  is  that,  in  order  to  find  the  law  on  any  one  subject, 
it  IB  necessary  to  consult  several  volumes  of  Statutes.  Thus  in  order 
to  asc^iain  the  law  on  the  subject  of  Qovemment,  for  example,  it  is 
necessary  to  consult  the  old  volume  of  Statutes  relating  to  India 
poblished  in  1855,  where  about  16  Statutes  in  different  parts  of  the 
book  have  to  be  perused.  The  reader  must  then  turn  to  the  volume 
of  Statutes  drawn  up  by  Mr.  Stokes,  which  contains  those  passed  from 
1855  to  1870.  He  must,  after  reading  the  six  or  seven  Acts  relating 
to 'Government  entered  in  this  volume,  find  out,  if  he  can,  some 
Tolmne  containing  the  Statutes  of  1871  and  1872,  where  three  more 
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Acts  relating  to  the  Government  will  be  found.  The  same  process 
must  be  gone  through  with  the  Acts  of  the  Goyemment  of  India,  and 
with  the  local  Acts  and  local  Regulations  of  the  Bengal,  Bombay^ 
and  Madras  Governments,  respectively.  Altogether,  in  order  to 
ascertain  the  authority  of  the  Government  of  India,  nearly  twenty 
volumes  of  Acts  must  be  consulted,  and  in  each  volume  even,  the  law  is 
not  to  be  found  in  one  place  but  scattered  at  random  all  over  it.  It 
is  hardly  necessary  to  point  out  that  nothing  could  be  more 
bewildering,  nothing  more  unpractical  or  unscientific,  than  such  an 
arrangement  (if  it  can  be  called  so)  of  the  law.  This  edition  of  the 
Law  of  India  has  been  drawn  up  with  the  view  of  making  the  law 
more  easily  ascertained,  and  more  accurately  understood,  than  it  could 
possibly  be  so  long  as  it  retains  the  chaotic  form  in  which  it  has 
hitherto  been  presented  to  the  public.  It  may  be  that  the  author 
has  not  adopted  the  best  possible  system  of  arrangement.  Some 
other  classification  might  perhaps  give  a  clearer  view  of  the  whole 
body  of  the  Law  of  India,  and  a  more  accurate  perception  of  its 
details.  Inasmuch,  however,  as  any  system  must  be  better  than  none 
at  all,  it  is  hoped  that  the  result  will  be  an  improvement  on  the 
existing  editions  of  Letters  Patent,  of  Acts  of  Parliament,  of  local 
Acts,  and  of  local  Regulations  following  each  other  in  the  nondescript 
order  merely  in  which  they  happened  to  be  passed.  The  following  are 
the  leading  principles  on  which  the  law  has  been  classified  by  the 
author : — * 

1.  All  the  law  on  one  anhject  is  put  in  one  place.  The  advantage 
of  doing  this  is  so  obvious  that  the  only  thing  to  be  astonished  at  is, 
that  it  has  never  been  done  before.  A  great  deal  has  been  accom- 
plished by  means  of  the  consolidating  Acts  recently  passed  by  the 
Hon*ble  Mr.  Maine  and  the  Hon'ble  Mr.  Stephen ;  there  are  still, 
however,  numerous  topics,  the  law  relating  to  which  is  contained  in  a 
very  large  number  of  scattered  enactments.  Thus  the  law  relating 
to  the  army  is  contained  in  23  Acts  of  Parliament,  12  Acts  of  the 
Government  of  India,  4  Bengal  Regulations,  1  Bombay  Regulation, 
1  Bombay  Act,  3  Madras  Regulations,  and  1  Madras  Act.    The  laws 

*  For  further  details  as  to  the  pounds  on  which  this  classification  has  been 
adopted,  see  '  The  Guide  to  the  Law  of  India,'  by  the  same  author. 
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rtl&tmg  to  land    revenue    in    Bengal  alone   consists  of  26   Bengal 

Begolitioiis,  5  Hen  gal  JLctSy  and  9  Acts  of  the  GoTemment  of  India. 

Ike  law  relating  to  civil  procedure  consists  of  5  Acts  of  Parliament, 

t  Letters  Patent  from  the  Crown,  and  16  Acts  of  the  GoY^nment 

of  Lidia.     If  the  law    relating  to  the  jurisdiction  of  the  Civil  Courts 

isiDcluded,  as  it  onglit   to  be,   in  the  procedure  law,  there  will  be 

foond  to  be  considerably  more  than  one  hundred  distinct  laws  on  this 

one  SQb}ect  alone.      It  is  useless  to  quote  further  examples :  a  glance 

tX  the  contents  of  these  Yolumes  is  sufficient  to  show  that,  although 

%  great  deal  has  been  done  for  the  consolidation  of  Indian  law,  there 

k  stiU  more  that  has  yet  to  be  dealt  with.     By  following  out  the 

rule  at  ^e  head  of  this  paragraph,  most  of  these  miscellaneous  laws 

axe  Tutually   just    as  much   consolidated  as  if  an  Act  had  been 

passed  for  the  purpose.     The  rule  may  be  stated  to  be  a  system  of 

consolidation  by  means  of  scissors  and  paste. 

2.     The  Uxw  applying  to  everybody  is  put  in  one  volume  (The  Codes), 
CDid  the  laws  applying  only  to  limited  classes  of  persons  in  other  volumes 
(Miscellaneous  Laws).     Thus  the  law  on  parent  and  child,  husband  and 
w^ife,  guardian  and  ward,  the  laws  of  inheritance,  of  possession,  of 
buying  and  selling,  of  letting  and  hiring,  of  borrowing  and  lending, 
the  laws  of  crimes  and  the  laws  relating  to  the  procedure  to  be  followed 
for  obtaining  one's  rights  in  courts  of  law — in  short  all  the  law  on 
subjects  of  erery-day  life— will  be  found  in  the  Codes.     In  the  Miscel- 
laneous Laws  will  be  found  the  law  affecting  such  limited  classes  of 
persons  as  clergymen,  emigrants,  European  Yagrants,foreigners,  lunatics, 
post-office  officials,  railway  servants,  volunteers.      This  principle  of 
classification  was  first  recommended  by  Bentham,*  one  of  the  greatest 
of  scientific  jurists,  and  it  has  been  approved  of  in  the  strongest  terms 
by  Austin  in  his  learned  work  on  Jurisprudence.f   Its  practical  utility 
is  farther  obvio^is  from  the  fact  that  it  has  been  followed  in  nearly 
every  systematic  codification  hitherto  made.    These  Codes  do  not,  it  is 
tnie,  appear  to  have  been  founded  avowedly  on  this  rule,  yet  the  advan- 
tage of  it,  and  even  necessity  for  it,  have  been  so  apparent  that  the  rule 
haibeen  followed  almost  intuitively.    If  all  the  special  laws,  which  are 
i^^snally  of  no  importance  except  to  the  few  individuals  of  the  class  to 

*  Trmte  de  Legislatum,  VoL  III.,  p.  204.  f  '  Austin's  Jurisprudence,*  p.  714. 
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which  the  law  relates,  were  mixed  up  with  the  general  law  affecting 
every  one,  the  body  of  laws  would  be  so  large,  confused,  and  unintelli- 
gible, that  it  would  be  next  to  impossible  to  acquire  any  knowledge  of 
its  contents. 

8.  The  alphabetical  arrangement  has  been  observed  except  where 
there  is  some  special  advantage  to  be  derived  by  departing  from  it.  This 
principle  is  also  one  of  those  recommended  by  Bentham,*  and  its  utility 
is  obvious.  It  has  been  followed  in  the  French  law  for  the  arrangement 
of  the  miscellaneous  special  laws.  It  has  also  been  adopted  by 
the  State  of  Maryland  in  America,  where  the  whole  of  the  law  is 
arranged  in  alphabetical  order,  beginning  with '  Abatement'  and  ending 
at  *  Wildfowl.'  To  carry  the  principle,  however,  to  such  an  extent  as  this 
is  very  inconvenient  in  several  respects.  The  law  of  procedure,  for 
instance,  is  much  more  easily  understood  by  taking  *th6  course  of  a  suit 
from  its  institution  to  its  close,  as  is  done  in  the  Indian  Codes,  than  it 
would  be  if  the  law  as  to  witnesses  was  in  one  place,  that  as  to 
summonses  in  another,  as  to  warrants  in  a  third,  and  so  on. 

4.  All  rights  and  liabilities  are  put  under  the  event  or  title  from 
which  they  arise.  Thus  the  right  of  the  husband  to  the  conjugal 
society  of  his  wife,  the  right  of  the  wife  to  contract  debts  on  behalf  of 
her  husband,  the  right  of  the  wife  to  maintenance,  all  arise  from 
marriage,  and  they  are  therefore  put  under  that  head.  So  a  right  to 
delivery,  a  right  to  a  lien  forpurchase-money,a  right  to  the  price,  <fec., 
all  arise  from  the  contract  of  sale,  and  they  are  therefore  entered  under 
'  sale.'  This  rule  is  not  quite  the  same  as  that  laid  down  by  Bentham 
and  Thibaut  on  the  subject.  They  both  hold  that  the  best  arrange- 
ment is  that  which  has  reference  to  the  persons  upon  or  in  whom  the 
rights  are  vested.f  The  objection  to  such  a  coarse  is  that  every 
person  would  have  to  seek  in  two  places  for  the  law  by  which 
he  was  bound.  YHienever  a  right  is  given  to  one  person,  a  corres- 
ponding liability  is  imposed  upon  another.  Thus,  if  a  child  has 
a  right  to  be  maintained  by  his  parent,  the  parent  is  under  a 
liability  to  mamtain  the  child.  Every  right  might  thus  be  put 
either  under  the  name  of  the  person  to  whom  the  right  was  given, 

♦  TraiUde  Legislation,  Vol.  III.,  p.  861. 

t  TraiU  de  LegiskUion,  Vol.  III.,  p.  861.    Thibaat,  p.  2. 
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or  nnder  the  person  ttpon  irlioxii  the  liability  was  imposed.  This 
difficulty  has  been  noticed  by  Bentham.  The  answer  he  gives  is, 
that  all  rights  shonld  be  placed  under  the  name  of  the  person 
liible  for  them.  Under  ibis  system  all  the  liabilities  of  a  wife, 
aad  the  rights  of  the  bnsband  and  others  against  the  wife,  would 
eooe  nzider  the  word  '  wife,*  while  all  the  rights  of  the  wife  and  the 
hibilitles  of  the  hnsband  would  come  nnder  the  word '  husband.'  It 
wmij  seems  more  conTenient  that  each  should  find  all  his  or  her 
rigiits  and  liabilities  under  one  head,  which  might  be  called  either  the 
law  of  husband  and  wife,  or  the  law  of  marriage.  Another  objection 
to  Bentham's  arrangement  is  that  the  definition  of  the  event,  the 
pvties  to  it,  and  the  ceremony,  would  have  to  be  repeated.  Thus, 
uader  'wife,'  before  detailing  her  liabilities,  it  would  be  necessary  to 
dc&M  what  a  wife  was.  In  order  to  do  this,  it  would  be  necessary  to 
define  marriage,  to  give  a  list  of  the  persons  capable  of  contracting 
marriage,  and  the  ceremonies,  such  as  attestation  of  witnesses,  presence 
of  a  priest,  &c.,  necessary  to  the  validity  of  the  contract.  The  same 
details  would  have  to  be  repeated  under  the  word  *  husband.'  The 
best  evidence,  liowever,  that  Bentham's  proposal  is  inconvenient 
consists  in  the  fact  that  no  code  has  ever  attempted  such  a  method  of 
classification.  £ven  Beniham  himself  treats  of  the  laws  of  husband 
and  wife,  guardian  and  ward,  parent  and  child,  &c.,  under  one  and  the 
same  head. 

It  is  hoped  that,  from  the  foregoing  view  of  the  system  of 
arrangement  adopted,  the  reader  will  be  enabled  to  find  with  ease 
the  law  on  any  point  that  may  arise.  With  regard  to  the  actual 
contents  of  the  following  volumes,  it  should  be  understood  that  this 
wvffk  is  not  intended  to  contain  a  digest  of  cases  except  for  the  purpose 
of  filling  up  gaps  in  the  Statute  Law.  The  two  volumes  now  published 
contam  all  the  Statute  Law  relating  to  India,  including  the  Letters 
Patent  from  the  Crovm,  the  Acts  of  Parliament,  and  the  Acts 
of  the  Government  of  India.  They  also  contain  the  Hindu  and 
Hahomedan  Codes  of  law,  as  these  have  been  virtually  made  Statute 
hw  hj  the  clauses  wbich  enact  that  they  are  to  be  followed  as 
the  mle  where  there  is  no  express  law  to  the  contrary.  The 
Mitakahara,     the      Dayabhaga,    the    Vyavahara      Mayukha     on 
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Inheritance  and  Adoption,  the  Dattaka  Cliandrika,  the  Dattaka 
Mimansa,  and  the  Al  Sirajiyah  have  been  given  in  extenso.  A 
digest  of  the  texts  of  all  the  Hindu  authorities  has  also  been  given, 
on  the  subjects  of  parent  and  child,  husband  and  wife,  guardian  and 
ward,  possession,  occupancy,  the  contracts  of  gift,  hire  of  inunove- 
ables,  hire  of  services,  mortgages  and  sales.  The  Hindu  Law  on 
other  contracts  has  not  been  given,  as  it  is  virtually  repealed  by  the 
new  Contract  Act.  The  Codes  further  contain  a  digest  of  the  Hedaya 
on  all  points  on  which  Mahomedan  Law  is  still  in  force.  That  portion 
of  this  digest  which  relates  to  the  law  of  landlord  and  tenant  gives  in 
great  detail,  and  with  remarkable  precision,  the  law  relating  to  the 
ordinary  tenure  of  land  in  Lidia,  namely,  on  the  condition  that  the 
tenant  pays  half  or  one-third  of  the  crop  as  rent.  This  will  be 
found,  it  is  believed,  of  the  greatest  importance  in  settling  the 
numerous  questions  that  arise  in  India  on  this  subject. 

It  is  hoped  that  this  work,  by  enabling  the  public  at  large,  as 
well  as  lawyers,  to  provide  themselves  with  copies  of  the  law  in  a 
cheap  and  convenient  form,  will  have  the  eflfect  of  taking  away  from 
Englishmen,  in  India  at  least,  the  reproach  that  they  are  utterly 
ignorant  of  the  law  under  which  they  live.  '  The  very  small  place,' 
says  Sir  Henry  Maine,  *  filled  by  our  own  English  law  in  our  thoughts 
and  conversation  is  a  phenomenon  absolutely  confined  to  these  islands. 
A  very  simple  experiment,  a  very  few  questions  after  crossing  the 
Channel,  will  convince  you  that  Frenchmen,  Swiss,  and  Germans  of  a 
very  humble  order  have  a  fair  practical  knowledge  of  the  law  which 
regulates  their  every-day  life.  We  in  Great  Britain  and  Ireland  are 
altogether  singular  in  our  tacit  conviction  that  law  belongs  as  much 
to  the  class  of  exclusively  professional  subjects  as  the  practice 
of  anatomy." 
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Chapter  L— LAW  IN  QENERAL. 


Sources  of  the  Law. 

GENERAL. 

Act  No.  XXL  op  1850. 

Rbckivkd  ths  asssht  ofthb  GovxBNOB-GEirBRAL  OM  THE  Hth  Afbil  1850. 

An  Act  for  extending  the  principle  of  SeeHoH  9,  R^tUation  VU,  1832  of 
ike  BengcU  Code  throughout  the  Territories  subject  to  the  Government 
of  the  East  India  Compamjf. 

Whereas  it  is  enacted  by  Section  9,  Regulation  VII.  1832  of  the  Ben- 
gal Code  that  "  whenever  in  any  civil  suit  the  parties  to  such  suit  may  be 
of  different  persuasions,  when  one  party  shaU  be  of  the  Hindu  and  the 
other  of  the  Mahomedan  persuasion  :  or  where  one  or  more  of  the  parties 
to  the  suit  shaU  not  be  either  of  the  Mahomedan  or  Hindu  persuasions, 
the  laws  of  those  religions  shall  not  be  permitted  to  operate  to  deprive 
such  party  or  parties  of  any  property  to  which,  but  for  the  operation  of 
each  laws,  thev  would  have  oeen  entitled  ;  and  whereas  it  will  be  bene- 
ficial to  extend  the  principle  of  that  enactment  throughout  the  territories 
snlrject  to  the  Qovemment  of  the  East  India  Company  :  It  is  enacted  aa 
follows  : 

1.  So  much  of  any  law  or  usage  now  in  force  within  the  territories 
snbject  to  the  Government  of  the  East  India  Companv  as  inflicts  on  any 
person  forfeitore  of  rights  or  property,  or  may  be  held  in  any  way  to 
impair  or  affect  any  right  of  inheritance,  by  reason  of  his  or  her  renounc- 
ing, or  having  been  excluded  from  the  communion  of  any  religion,  or 
being  deprived  of  caste,  shall  cease  to  be  enforced  as  law  in  the  Courts  of 
the  East  India  Company  and  in  the  Courts  established  by  Royal  Charter 
witfain  the  said  territories. 
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BENGAL  AND  NORTH  WESTERN  PROVINCES. 

Act  VI.  OF  1871,  Sec.  24. — ^Where  in  any  suit  or  proceeding  it  is 
necessary  for  any  Court  under  this  Act  to  decide  any  question  regarding 
succession,  inheritance,  marriage  or  caste,  or  any  rehgious  usage  or  insti- 
tution, the  Mahomedan  law  in  cases  where  the  parties  are  Mahomedans, 
and  the  Hindu  law  in  cases  where  the  parties  are  Hindus,  shall  form  the 
rule  of  decision,  except  in  so  far  as  such  law  has,  by  legislative  enact- 
ment, been  altered  or  abolished. 

In  cases  not  provided  for  by  the  former  part  of  this  section,  or  by 
any  other  law  for  the  time  being  in  force,  the  Court  shall  act  according 
to  justice,  eqtdty,  and  good  conscience. 

BOMBAY  CITY. 

37  Geo.,  Cap.  142,  Sec.  12. — ^And,  in  order  that  due  regard  may  be  had 
to  the  civil  and  reli^ous  usages  of  the  natives  ;  be  it  enacted,  that  the 
rights  and  authorities  of  fathers  of  families,  and  masters  of  families 
according  as  the  same  may  be  exercised  by  the  Gentoo  or  Mahomedan 
law,  shafl  be  preserved  to  them  within  their  families  respectively,  nor 
shall  the  same  be  violated  or  interrupted  by  any  of  the  proceedings  of 
the  said  Courts  ;  nor  shall  any  act  aone  in  consequence  of  the  rme  or 
law  of  caste,  so  far  as  respects  the  members  of  the  same  family  only,  be 
deemed  a  crime,  although  the  same  may  not  be  justifiable  by  the  laws  of 
England. 

13.  And  be  it  further  enacted,  that  the  said  Courts  so  to  be  erected 
as  aforesaid,  shall  have  full  power  to  hear  and  determine  all  suits  and 
actions  that  may  be  brought  against  the  inhabitants  of  Madras  and  Bom- 
bay respectively,  in  the  manner  that  shall  be  provided  by  the  said  charter  ; 
yet,  nevertheless,  their  inheritance  and  succession  to  lands,  rents,  and 
goods,  and  all  matters  of  contract  and  dealing  between  party  and  party 
shall  be  determined,  in  the  case  of  Mahomedans,  by  the  laws  and  usages 
of  the  Mahomedans,  where  the  parties  are  Gtentoos,  by  the  laws  and 
usages  of  the  G^ntoos,  or  by  such  laws  and  usages  as  the  same  would  have 
been  determined  by  if  the  suit  had  been  brought,  and  the  action  com- 
menced, in  a  native  Court :  and  where  one  of  the  parties  shall  be  a 
Mahomedan  or  Gentoo,  by  the  laws  and  usages  of  the  defendant ;  and  in 
all  suits  so  to  be  determined  by  the  laws  and  usages  of  the  natives,  the 
said  Court  shall  make  such  rules  and  orders  for  the  conduct  of  the  same, 
and  frame  such  process  for  the  execution  of  their  judgments,  sentences, 
or  decrees,  as  shall  be  most  consonant  to  the  religions  and  manners  of 
the  said  natives  and  to  the  said  laws  and  usages  respectively  and  the  easy 
attainment  of  the  ends  of  justice  ;  and  such  means  diaU  be  adopted  for 
compelling  the  appearance  of  witnesses,  taking  their  examination,  as 
shall  be  consistent  with  the  said  laws  and  usages,  so  that  the  said  suits 
shall  be  conducted  with  as  much  ease,  and  at  as  little  expense,  as  is  con- 
sistent with  the  attainment  of  substantial  justice. 

Letters  Patent  1823,  Sec.  29.— And  we  do  hereby  further  direct 
and  ordain,  that  the  said  Supreme  Court  of  Judicature  at  Bombay  shall 
have  full  power  to  hear  and  determine  all  suits  and  actions  that  may  be 
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brongkt  i^aiiMt  the  iidiabituils  fd  Bomlmy.  Tet,  nTetthdwi,  hi  Um 
etses  o€  Mahomedaiis  or  G<otoo0,  tboar  inherhaiiee  And  tuooeMoo  to 
kodByTentey  And  good%  Mid  a11  mattcn  of  oontimct  mud  de«]iii|^  betwMM 
party  and  puty,  ahaU  be  detanBtnad  in  the  eaae  of  the  Mahonedaaa,  by 
tiieUwB  and  usagea  of  the  Mahomedaiia,  and  where  the  partiea  are 
Gcntooa,  by  the  lawa  and  naagea  of  the  Gentooa,  or  by  aoch  Uwa  and 
va^BB  aa  UMb  aazne  would  have  been  determiDed  by,  if  the  aait  had  beea 
brooght  and  the  actioo  commenoed  in  a  natiye  Court ;  and  where  one  of 
the  partiea  ehall  be  a  Mahomedanor  Qentoo,  by  the  lawa  and  oaagea  of 
tiie  defendant. 

And  in  all  soita  so  to  be  determined  by  the  Uwa  and  naatfea  of  the 
sud  natiTee.  the  said  Conrts  ahall  make  soch  mles  and  oroen  for  the 
oondnct  of  the  aame,  and  frame  such  proceaa  for  the  execution  of  their 
jodgments,  sentences,  or  decrees,  as  ahall  be  most  consonant  to  the  religioo 
and  manners  of  the  said  natires,  and  to  the  said  laws  and  nsagea  reepec- 
trrdy,  and  the  easy  attainment  of  the  ends  of  justice.  And  in  all  cases, 
SQch  means  shall  be  adojpted  for  compelling  the  appearance  of  witnesM^ 
and  taking  their  examination,  as  shall  be  consistent  with  the  said  laws 
and  ongea,  so  that  all  suits  may  be  conducted  with  ss  much  ease,  and  at 
ss  little  expense,  aa  ahall  be  consistent  with  the  attainment  of  anbstantial 
joatiee. 

LffTFEBa  Patint  1862,  Sbc.  18. — ^We  do  fmtiier  ordain  that,  with 
respect  to  the  law  or  eauity  to  be  applied  to  each  case  coming  before  the 
said  High  Court  of  Judicature  at  Fort  William  in  Bengal,  in  the  exercise 
of  its  ordinary  original  civil  jurisdiction,  such  law  or  equity  shall  (until 
otherwise  provided)  be  the  law  or  equity  which  would  have  been  applied 
by  the  saia  Supreme  Comrt  at  Calcutta  to  such  caae  if  theae  Letters  Patent 
had  not  issned. 

Lnrns  Patxnt  1865,  Sbc.  19.— And  we  do  further  ordain  that 
with  reapect  to  the  law  or  equity  to  be  applied  to  each  caae  coming  before 
the  add  High  Court  of  Judicature  at  Fort  William  hi  Bengal,  in  the  ex- 
ercise of  its  ordinary  original  civil  iiirisdiction,  soeh  law  or  equity  shall 
be  ibe  law  or  equi^  which  would  have  been  applied  by  the  said  High 
Goort  to  Bodi  ease  if  these  Letters  Patent  had  not  issoed. 

90.  And  we  do  further  ordain  that  with  respect  to  the  law  or  equity 
and  rule  of  good  conscience  to  be  applied  to  each  case  coming  before  the 
aaid  High  Court  of  Judicature  at  Fort  William  in  Bengal,  in  the  exercise 
of  ita  extraordinary  original  civil  jurisdiction,  such  Taw  or  equity  and 
rule  of  good  conscience  shall  be  the  law  or  eooity  and  the  rule  of  good 
conscience  which  would  have  been  applied  to  such  case  by  any  local 
Court  having  jurisdiction  therein. 

21.  And  we  do  further  ordain  that  with  respect  to  the  law  or  equity 
and  rule  of  good  conscience  to  be  applied  by  the  said  High  Court  of 
Ju4ticatare  at  Fort  William  in  Bengal  to  each  caae  coming  oef ore  it  in 
the  exercise  of  its  appellate  juriadiction,  aocfa  law  or  equity  and  rule  of 
good  conscience  shidl  be  t^  law  or  eauity  and  rule  of  good  conscience 
which  the  Court  in  whidi  the  proceeoings  in  soch  case  were  originally 
inatitnted  oiight  to  have  appKiea  to  anch  caae. 

30.    And  we  do  further  ordain  that  all  persons  brought  for  trial 
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before  the  said  High  Court  of  Jadicature  at  Fort  William  in  Bengral, 
either  in  the  exercise  of  its  original  jurisdiction  or  in  the  exercise  of  its 
jurisdiction  as  a  Court  of  Appeal,  reference,  or  revision,  charged  witii. 
any  offence  for  which  provision  is  made  by  Act  No.  XLV,  of  1860,  called 
the  "  Indian  Penal  Code,"  or  by  any  Act  amending  or  excluding  tiie  said 
Act  which  may  have  been  passed  prior  to  the  publication  of  these  presents, 
shall  be  liable  to  punishment  under  the  said  Act  or  Acts,  and  not  other- 


BOMBAY  PRESIDENCY. 

Bom.  Reg.  IV.  1827,  Sec.  26.— The  law  to  be  observed  in  the  trial 
of  suits  shall  be  Acts  of  Parliament  and  Regulations  of  Government  ap- 
plicable to  the  case ;  in  the  absence  of  such  Acts  and  Regulations,  the 
usage  of  the  country  in  which  the  suit  arose  ;  if  none  such  appears,  the 
law  of  the  defendant;  and  in  the  absence  of  specific  law  and  usage, 
justice,  equity,  and  good  conscience  alone. 

Act  II.  OF  1864,  Sec.  15.— In  the  administration  of  civil  justice 
the  Court  of  the  Resident  shall  be  guided  by  the  spirits  and  principles  of 
the  Laws  and  Regulations  in  force  in  the  Presiaency  of  Bombay,  and 
administered  in  the  Courts  of  that  Presidency  not  established  by  Royal 
Charter,  and  in  the  High  Court  in  the  exercise  of  its  jurisdiction  as  a 
Court  of  Appeal  from  those  Courts. 

BURMA. 

Act  7  of  1872,  Sec.  6. — Where,  in  any  suit  or  proceeding,  it  is 
necessary  for  any  Court  under  this  Act  to  decide  any  question  regarding 
succession,  inheritance,  marrige  or  caste,  or  any  religious  usage  or  in- 
stitution. 

The  Buddhist  law  in  cases  where  the  parties  are  Buddhists,  the 
Mahomedan  law  in  cases  where  the  parties  are  Mahomedan  and  the 
Hindu  law  in  cases  where  the  parties  are  Hindus,  shall  form  the  rule  of 
decision  except  in  so  far  as  such  law  has,  by  legislative  enactment,  been 
altered  or  abolished,  or  is  opposed  to  any  custom  having  the  force  of  law 
in  British  Burma. 

In  cases  not  provided  for  by  the  former  part  of  this  section  or  by 
any  other  law  for  the  time  being  in  force,  the  Court  shall  act  according 
to  justice,  equity  and  good  conscience. 

CALCUTTA. 

21  Geo.  3  Cap.  70,  Sec.  17.— Provided  always,  and  be  it  enacted, 
that  the  Supreme  Court  of  Judicature  at  Fort  William  in  Bengal  shall 
have  full  power  and  authority  to  hear  and  determine,  in  such  manner  as 
is  provided  for  that  purpose  in  the  said  Charter  or  Letters  Patent,  all  and 
all  manlier  of  actions  and  suits  against  all  and  singular  the  inhabitants  of 
the  said  city  of  Calcutta,  provided  that  their  inheritance  and  succession 
to  lands,  rents,  and  goods,  and  all  matters  of  contract  and  dealing 
between  party  and  party,  shall  be  determined,  in  the  case  of  MahomedaoSy 
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hj  the  lawB  snd  magee  of  MAhomecUiifl,  and  in  the  case  of  G«ntoo«,  br 
the  laws  and  usages  of  G^entooa,  and  where  only  one  of  the  parties  sball 
be  a  Mahomedaii  or  Geixtoo,  by  the  lawa  and  usages  of  the  defendant 

18.  And,  in  ord^'  that  re^^ard  ehonld  be  had  to  the  ciTil  and  re- 
Bgious  usages  of  the  said  natives,  be  it  enacted,  that  the  righte  and 
authorities  of  fathers  of  families  and  masteis  of  families,  according  to 
the  same  might  have  been  exercised  by  the  Gentoo  or  Mahomedan  law, 
thall  be  preserved  to  them  respectively  within  their  said  families ;  nor 
dksll  any  acts  done  in  consequence  of  the  rule  and  law  of  caste,  resp<H*t- 
tag  the  members  of  the  said  families  only,  be  held  and  adjudged  a  crime, 
although  the  same  may  not  be  held  justinable  by  the  laws  of  England. 

Letters  Patknt  1774,  Ssc  17. — And  whereas  contracts  or  agree- 
ments in  writing  may  be  entered  into  by  some  of  the  inhabitants  of  India, 
residing  in  the  said  provinces  or  districts  in  Bengal,  Bahar,  and  Orifna, 
or  some  of  tiiem,  or  some  part  thereof,  with  our  British  subjects,  or  some 
of  them,  wherein  snch  inhabitant  or  inhabitants  may  agree  ;  that,  in  case 
at  dispute,  the  matter  should  be  heard  and  determined  in  the  said  Supreme 
CoQzt  of  Judicaiore  at  Fort  William  in  Bengal,  and  wherefore  a  cause 
or  causes  of  action  may  arise,  exceeding  in  value  respectively  the  sum  of 
five  hundred  current  Rupees,  and  suits  may  be  brought  thereupon  in  some 
of  the  Courts  of  Justice,  already  established  in  the  said  provinces  or 
districts,  we  do  hereby  further  grant,  ordain,  establish,  and  appoint,  that 
in  sndi  cases  it  shall  be  lawful  for  either  party,  before  or  after  Bent4?nco 
or  judgment  pronounced  therein,  b^  his,  her,  or  their  humble  petition, 
niggesting  such  agreements  in  writing  as  aforesaid,  and  verifying  the 
same  upon  oath,  to  appeal  to  the  said  Supreme  Court  of  Judicature,  at 
Fort  William  in  Bengal,  and  upon  such  petition  preferred,  and  filed  of 
record  in  the  said  Supreme  Court  of  Judicature  at  Fort  William  in 
Bengal,  may,  and  is  hereby  authorized  to  award  and  issue  a  writ  or 
precept,  to  be  prepared  in  manner  and  form  above  mentioned,  directed  to 
the  oth^  party  or  parties,  commanding  him,  her,  or  them,  immediately  to 
surcease  proceeding  further  in  such  suits,  and  thereupon  such  Supreme 
Court  shall  determine  thereupon,  according  to  right  and  justice,  in  like 
mann^  as  if  no  proceedings  nad  been  in  such  other  Court  of  Justice. 

See  also  37  Geo.  8,  C142,  and  Letters  Pat«ii  186S  snd  1865  mU. 

MADRAS  CITY. 

Lettebs  Patent  1800,  Sec.  22.— And  we  do  hereby  further  direct 
and  ordain,  that  the  said  Supreme  Court  of  Judicature  at  Madras  shall 
have  full  powers  to  hear  and  determine  all  suits  and  actions  that  may  be 
brought  against  the  inhabitants  of  Madras.  Yet,  nevertheless,  in  the  cases 
of  Mahomedans  or  Gentooe,  their  inheritance  and  succession  to  lands, 
rents,  and  goods,  and  aU  matters  of  contract  and  dealing,  between  party 
and  party,  shall  be  determined,  in  the  case  of  the  Mahomedans,  by  the 
laws  and  usages  of  the  Mahomedans  ;  and  where  the  parties  are  GeotooR, 
t3j  the  laws  and  usages  of  Qentoos  or  by  such  laws  and  usages  as  the 
same  would  have  been  determined  by,  if  the  suit  had  been  brought,  and 
the  action  commenced,  in  a  native  Court ;  and  where  one  of  the  parties 
diall  be  a  Mahomedan  or  Gentoo  by  the  laws  and  usages  of  the  defendant, 
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and  in  all  snits  so  to  be  determined  by  the  laws  and  nsages  of  the  said 
natives,  the  said  Ooarts  shall  make  snch  rules  and  orders  tor  the  conduct 
of  the  same,  and  frame  such  process  for  the  execution  of  their  iudgmentSy 
sentences  or  decrees,  as  shall  be  most  consonant  to  the  religion  and 
manners  of  the  said  natives  and  to  the  said  laws  and  usages  respectively, 
and  the  easy  attainment  of  the  ends  of  justice.  And  in  all  cases  such 
means  shall  be  adopted  for  compelling  the  appearance  of  witnesses,  and 
taking  their  examination,  as  shall  be  consistent  with  the  said  laws  and 
usages,  so  that  all  suits  may  be  conducted  with  as  much  ease,  and  at  as 
little  expense,  as  shall  be  consistent  with  the  attainment  of  substantial 
justice. 

See  also  87  Geo.  8,  c  142  and  Letters  Patent  1862  and  1866  ante. 

MADRAS  PRESroENCY. 

Regulation  3  op  1802,  Sec.  16. — In  suits  regarding  successioDy 
inheritance,  marriage,  and  caste,  and  all  religious  usages  and  institutions, 
the  Mahomedan  laws  with  respect  to  Mahomedans,  and  the  Hindu  laws 
with  regard  to  Hindus,  are  to  be  considered  as  general  rules  by  which 
the  judges  are  to  form  their  decisions.  The  Mahomedan  and  Hindu  law- 
officers  of  the  Courts  are  to  attend  to  expound  the  law  of  their  respective 
persuasions,  in  cases  in  which  recourse  mav  be  required  to  be  had  to  it.  The 
Judge  of  the  Zillah  Court  may  further  refer  cases  for  the  opinion  of  the 
law  officers  of  the  Superior  Courts,  through  the  medium  of  the  Judges  of 
those  Courts  ;  but  no  references  to  be  made  by  the  Judges  to  any  indi- 
vidual not  acting  in  a  public  and  responsible  capacity ;  yet  this  shall  not 
prohibit  parties  in  a  suit  submitting  law  opinions,  quoting  or  referring 
to  authonties  in  support  of  their  claim. 

Regulation  5  of  1802,  Seo.  30. — In  cases  for  which  no  specific 
rules  may  exist,  the  Sudder  Adawlut  is  to  act  according  to  justice,  equity, 
and  good  conscience. 

N.  W.  PROVINCEa 

Lettebs  Patekt  1866,  SEa  13. — ^And  we  do  further  ordain  that, 
with  respect  to  the  law  or  equity  to  be  applied  to  each  case  coming  before 
the  said  High  Court  of  Judicature  for  N.  W.  Provinces,  in  the  exercise  of 
its  extraordinary  original  civil  jurisdiction^  such  law  or  equity  shall, 
until  otherwise  provided,  be  the  law  or  equity  which  would  have  been 
applied  to  such  case  by  any  local  Court  having  jurisdiction  therein 

14.  And  we  do  further  ordain  that,  with  respect  to  the  law  or  equity 
and  rule  of  good  conscience  to  be  applied  by  the  said  High  Court  of  Judi- 
cature for  the  N.  W.  Provinces,  to  each  case  coming  before  it  in  the 
exercise  of  its  appellate  jurisdiction,  such  law  or  equity  and  rule  of  good 
conscience  shall  be  the  law  or  equity  and  rule  of  good  conscience  which 
the  Court  in  which  the  proceedings  in  such  case  were  originally  instituted 
ought  to  have  applied  to  such  case. 

See  also  Act  YL  of  1871  ante. 
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I^UNJADB. 

Act  23  of  1865,  Sbc.  19. — ^In  the  exercise  of  its  civil  jurisdiction, 
criginai  as  well  as  appellate,  such  mJes  of  law  or  equity  and  good  con- 
tCMDce  ihall  (until  otherwise  provided)  be  applied  by  the  Chief  Court  in 
each  caae  coming  before  it,  as  ivoold  have  been  applicable  to  such  case  by 
aoy  loeal  Court  having  jurisdiction  therein. 

Act  4  of  1866,  8bc.  19. — In  the  exercise  of  its  civil  jurisdiction, 
original  as  well  as  appellate,  such  rules  of  law  or  equity  and  good 
eoBsdenoe  shall  (ontil  o^erwise  provided)  be  applied  by  the  Chief  (^urt 
IB  each  case  coming  before  it,  as  would  have  been  applicable  to  such  case^ 
bj  any  local  Conrt  having  jurisdiction  therein. 

Act  4  of  1872,  Sec.  6. — In  questions  regarding  inheritance,  special 
property  of  females,  betrothal,  marriage,  dower,  adoption,  guardianship, 
miiKvity,  bastardy,  f  amil jr  relations,  wills,  legacies,  gifts,  partition,  or  any 
idigioiis  usage  or  institution, 

tiie  role  of  decision  shall  be — 

(1)  anj  custom  of  any  body  or  class  of  persons,  which  is  not  con- 
truT  to  justice,  equity  and  good  conscience  and  has  not  been  declared  to  be 
void  by  any  competent  authority, 

(2)  tiie  Mahomedan  law,  in  cases  where  the  parties  are  Maho- 
medans  and  the  Bindu  law,  in  cases  where  the  parties  are  Hindus,  except  in 
80  far  as  such  la^v*  has  been  altered  or  abolished  by  legpislative  enactment, 
or  ia  opposed  to  the  provisions  of  this  Act,  or  has  been  modified  by  any 
aach  custom  as  is  referred  to  in  the  preceding  clause  of  this  section. 

6u  In  cases  not  otherwise  specially  provided  for  the  Judges  shall 
decide  according  to  justice,  equity  and  and  good  consdenoe. 

7.  All  local  customs  and  mercantile  usages  shall  be  regarded  as  valid 
Bas  tibey  are  contrary  to  justice,  equity  or  good  conscience,  or  have  be- 
f  (Be  the  paaong  of  this  Act,  been  declfured  to  be  void  by  any  competent 
authority. 


Effect  of  the  Law. 
33  Gbo.  3,  Cap.  13. 

A%  Act  to  prevent  Acts  of  Parltamentfrom  taking  effect  from  a  time 
prior  to  the  passing  thereof. 

Whereas  every  Act  of  Parliament  in  which  the  commencement  there- 
of is  not  directed  to  be  from  a  specific  time,  doth  commence  from  the  first 
dty  of  the  Sessions  of  Parliament  in  which  such  Act  is  passed  ;  and  where- 
tt  the  same  is  liable  to  produce  great  and  manifest  injustice ;  for  remedy 
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whereof ;  be  it  enacted ;  and  it  is  hereby  enacted  by  the  King's  Most 
Excellent  Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
spiritual  and  temporal,  and  Commons  in  this  present  Parliament  assem- 
bled,  and  by  the  authority  of  the  same,  that  the  Clerk  of  the  Parliament 
shall  endorse  (in  English)  on  every  Act  of  Parliament  which  shall  pass 
after  the  8th  day  of  April  1793,  immediately  after  the  title  of  such  Act, 
the  day,  month  and  year  when  the  same  shall  have  passed  and  shall  have 
received  the  Royal  Assent ;  and  such  endorsement  snail  be  taken  to  be  a 
part  of  such  Act,  and  to  be  the  DATE  OP  its  COMMENCEMENT  where 
no  other  commencement  shall  be  therein  provided. 


48  Geo.  3,  Cap.  106. 

An  Act  to  rtmedy  the  inconvenience  which  has  arisen^  and  may  arise,  from 
the  expiration  of  Acts,  before  the  passing  of  Acts  to  continue  the  same. 

"Whereas  Bills  for  the  continuing  of  Acts  in  force  only  for  a  limited 
time  have  sometimes  not  passed  before  the  expiration  of  the  Act  intend- 
ed to  be  continued  and  great  inconvenience  may  arise  therefrom  ;  be  it 
therefore  enacted  by  the  Eing*s  Most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  spiritual  and  temporal,  and.  Commons 
in  this  present  Parliament  assembled,  and  by  the  authority  of  the  same, 
that  where  any  Bill  may  have  been  or  shall  be  introduced  into  this 
present  of  any  future  Session  of  Parliament,  for  the  continuance  of  any 
Act  which  would  expire  in  such  Sessions,  and  such  Act  shall  have  expired 
before  the  Bill  for  continuing  the  same  shall  have  received  the  Royal 
Assent,  such  continuing  Act  snail  be  deemed  and  taken  to  have  effect 
from  the  date  of  the  expiration  of  the  Act  intended  to  be  continued,  as 
fully  and  effectually,  to  all  intents  and  purposes,  as  if  such  continuing 
Act  bad  actually  passed  before  the  expiration  of  such  Act,  except  it 
shall  be  otherwise  specially  provided  in  such  continuing  Act :  provided, 
nevertheless,  that  nothing  therein  contained  shall  extend,  or  be  construed 
to  extend,  to  affect  any  person  or  persons  with  any  punishment,  penalty, 
or  forfeiture,  whatsoever,  by  reason  of  anything  done  or  omitted  to  be 
done  by  any  such  person  or  persons  contrary  to  me  provisions  of  the  Act 
80  continued,  between  the  expiration  of  the  same  and  the  date  at  which 
the  Act  continuing  the  same  may  have  received  or  shall  receive  the  Royal 
Assent. 

24  &  25  Vic.  Chap.  67,  Sec.  20.— When  any  Law  or  Regulation  has 
been  made  by  the  Council  at  a  meeting  for  the  purpose  of  making  Laws 
and  Regulations  as  aforesaid,  it  shall  be  lawful  for  the  Governor  General, 
whether  he  shall  or  shall  not  have  been  present  in  Council  at  the  making 
thereof,  to  declare  that  he  assents  to  the  same,  or  that  he  withholds  his 
assent  from  the  same,  or  that  he  reserves  the  same  for  the  signification 
of  the  pleasure  of  Her  Majesty  thereon ;  and  no  such  Law  or  Regulation 
shall  have  validity  xmtil  the  Governor  General  shall  have  declared  his 
assent  to  'the  same  or  until  (in  the  case  of  a  Law  or  Regulation  so  re- 
served as  aforesaid)  Her  Majesty  sKall  have  signified  Her  .Assent  to  the 
same  to  the  Governor  General,  through  the  Secretary  of  State  for  India  in 
Council,  and  such  assent  shall  have  been  duly  proclaimed  by  the  said  Go- 
vernor General. 
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40.  T!ie  Governor  shall  -transmit  forthwith  an  ftuthentio  copy  of 
erefyLawor  Kegulation  to  virliicb  he  shall  have  so  declared  his  assent 
to  the  Governor  General,  and.  no  such  Law  or  Regulation  shall  have  vali- 
£ty  until  the  Governor  General  shall  have  assented  thereto,  and  such 
laatchall  \iave  been  signified,  by  him  co  and  published  by  the  Governor. 
Pttmdfd  always,  that  in  every  case  where  tne  Governor  General  shall 
vithhold  his  assent  froni  any  snch  Law  or  Begulation,  he  shall  signify 
totheGovcinioT  in  ^writing  liis  reason  for  so  withholding  his  assent 

Tbb  iibov«  Acta  relate  to  &e  idme  at  which  the  Lav  begins  to  take  effeot,  ae  to 
ftt€]^€iit  of  terniorv  over  -wbich  it  has  effect  there  is  a  large  Dumber  of  enactmentf. 
^«tbey  are  oiilv  of  local  importance,  the;^  have  been  placed  in  the  vaiiona  local 
laniate  t^headimiS  of  * Hasulation  Provincet*  g.  v. 


Interpretation  of  tlie  Law. 
Act  Nq.  I.  of  1868. 

An  Act  for  thoriening  the  language  used  in  Acts  of  the  Govemor-General 
of  India  in  Council  and  for  other  purposes. 

Wbra^as  it  is  expedient  to  shorten  the  language  used  in  Acts  made  by 
the  Governor  Qeneral  of  India  in  Council,  and  to  make  certain  provisions 
relating  to  suc^  Acts ;  It  is  hereby  enacted  as  follows  : 

L    This  Act  may  be  cited  as  "  The  General  Glaufies*  Act,  1868." 

XL  In  this  Act  and  in  all  Acts  made  by  the  Governor  General  of 
Iiufia  in  Conncil  after  this  Act  shall  have  come  into  operation,— unless 
there  be  s(»nething  repugnant  in  the  subject  or  context, — 

(1.) — ^Words  importing  the  masculine  gender  shall  be  taken  to  in- 
dode  ^nalea ; 

(2.) — ^Words  in  the  singular  shall  include  the  plural,  and  vice  versa  ; 

(3.)—**  Person"  shall  include  any  company,  or  association,  or  body 
«€  individfials  whether  incorporated  or  not ; 

(4.) — "  Tear"  and  "  Month'*  shall  respectively  mean  a  year  and  month 
le^ooed  according  to  the  British  calendar  ; 

(5.) — "  Immoveable  property"  shall  include  land,  benefits  to  arise  out 
ef  land,  and  things  attached  to  the  earth,  or  permanently  fastened  to  any 
thing  attached  to  the  earth  ; 

(6.) — ^  Moveable  property"  shall  mean  property  of  every  description/ 
except  immoveable  property ; 

(7.) *i  Her  Majesty"  ^all  indnde  Her  heirs  and  successors  to  the 

Crown ; 

hi 
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(8.^ — "  British  India**  shall  mean  the  territories  for  the  time  heing 
Tested  m  Her  Majesty  by  the  Statute  21  and  22  Vic.,  chap.  106  (An  Aci 
for  the  better  Ghvemment  of  India),  other  than  the  Settlement  of  Prince 
of  Wales*  Island,  Singapore,  and  Malacca ; 

(9.) — "  (Government  of  India**  shall  denote  the  (Governor  General  of 
India  in  Council,  or  during  the  absence  of  the  Oovemor  General  of  India 
from  his  Council,  the  President  in  Council,  or  the  Govemor-Gkneral  of 
India  alone,  as  regards  the  powers  which  may  be  lawfully  exercised  by 
them  or  him  respectively ; 

(10.)—"  Local  Government**  shall  mean  the  person  authorized  by  law 
to  administer  Executive  Government  in  the  part  of  British  India  in  which 
the  Act  containing  snch  expression  shall  operate,  and  shall  include  a  Chief 
Commissioner ; 

(11.)— "High  Court**  shall  mean  the  highest  Civil  Court  of  appeal  in 
such  part ; 

(12.) — "  District  Judge**  shall  mean  the  Judge  of  a  principal  Civil 
Court  of  original  jurisdiction ;  but  shall  not  include  a  High  Court  in  the 
exercise  of  its  ordinary  or  extraordinaiy  original  civil  juriscBction  ; 

(13.) — "  Magistrate**  shall  include  all  persons  exercising  all  or  any  of 
the  powers  of  a  Magistrate  under  the  Code  of  Criminal  Proc^ure ; 

(14.)—"  Barrister**  shall  mean  a  barrister  of  England  or  Ireland,  or 
member  of  the  Faculty  of  Advocates  in  Scotland ; 

(15.) — *^  Section**  shall  denote  a  Section  of  the  Act  in  which  the  word 
occurs; 

(16.)—"  Will**  shall  include  a  codicil  and  eveiy  writing  making  a  vo- 
luntaxy  posthumous  distribution  of  property ; 

(17.)— "Oath,**  "swear,**  and  "affidavit**  shall  include  affirmation, 
declaration,  affirming  and  declaring  in  the  case  of  persons  by  law  allowed 
to  affirm  or  declare  instead  of  swearing ; 

(18.) — "Imprisonment**  shall  mean  imprisonment  of  either  descrip- 
tion as  defined  in  the  Indian  Penal  Code ; 

(19.)— And  in  the  case  of  any  one  whose  personal  law  permits  adop- 
tion, "  son**  shall  include  an  adopted  son,  and  "father**  and  adoptive  father. 

III.  In  all  Acts  made  by  the  Governor  General  of  India  in  Council 
after  this  Act  shall  have  come  into  operation — 

(1.)— For  the  purpose  of  reviving,  either  wholly  or  partially,  a  Sta- 
tute, Act  or  Regulation  repealed,  it  shall  be  neoessaiy  expressly  to  state 
such  purpose ; 

(2.)— For  the  purpose  of  excluding  the  first  in  a  series  of  days  or 
any  other  period  of  time,  it  shall  be  sufficient  to  use  the  word  "  from  ;^* 

(3.) — For  the  purpose  of  including  the  last  in  a  series  of  days  or  anj 
other  period  of  time,  it  shall  be  sufficient  to  use  the  word  "  to  ;** 
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(4.)— For  the  pnipow  of  exprenmg  tluita  law  rdadTe  to  the  dikl 
«  nperior  d  an  ofl&ce,  shall  apply  to  the  depotiea  or  mbordiiiates  law- 
fnllr  exeentin^  the  duties  of  wact  office  in  the  place  of  their  soperior,  it 
shaU  be  safljcient  to  prescribe  the  doty  of  the  superior ; 

(5.)— Forthe  purpooe  of  indicating  the  relatioa  of  a  law  to  the  soo- 
ceaoTB  of  any  functionaries,  or  of  corporations  haring  perpetual  sncoes- 
BOD,  it  shaU  be  suflKcient  to  express  its  religion  to  the  lonctionaries  or  cor- 
porsticMis;  and 

(6u) — For  the  pnrpoee  of  indicating  the  application  of  a  law  to  every 
penon  or  nomber  of  persons  for  the  time  being  ezecntinff  the  functions  of 
sn  office,  it  diaU  be  sofficient  to  mention  the  official  title  of  the  officer  at 
present  ezecnting  such  functions,  or  that  of  the  ol^er  by  whom  the 
fonctioDs  are  commonly  ezecutecL 

IV.  Whenever  by  any  Act  or  B^fulation  now  in  force  or  hersafter 
to  be  in  force,  any  duty  of  customs  or  excise  or  in  the  nature  thereof  ia 
kviaUe  on  any  given  quantity,  by  weight,  measure,  or  value,  of  any 
goods  or  merchandise,  a  like  dui^  shall  be  leviable  according  to  the  same 
rate  oo  any  greater  or  less  quantity. 

v.  The  provisions  of  Sections  63  to  70,  both  inclusive,  of  the  Indian 
P^nal  Code,  and  of  Section  61  of  the  Code  of  Criminal  Procedure,  shall 
apply  to  all  fines  imposed  under  the  authority  of  any  Act  hereafter  to  be 
passed,  unless  such  Act  shall  contain  an  express  provision  to  the  contrary. 

YL  The  repeal  of  any  Statute,  Act  or  Regulation,  riiall  not  affect 
anything  done  or  any  offence  committed,  or  any  fine  or  penaltv  incurred, 
or  any  proceedings  commenced  before  the  repealing  Act  shall  have  come 
into  operation. 

YEL  AU  Courts  of  Justice,  whether  exercising  civil  or  any  other 
jorbdictioo,  and  all  persons  having  by  law  or  consent  of  parties  authority 
to  receive  evidence,  shall  take  judicial  notice  of  all  Acts  and  Regulations 
heretofore  made,  or  hereafter  to  be  made,  b^  the  (Governor  O^eral  of 
India  in  Council,  the  Oovemor  of  Madras  m  Council,  the  Qovemor  of 
Bombay  in  Council,  and  the  Lieutenant-Ghivemor  of  Bengal  in  Council, 
or  by  the  like  authority  in  other  parts  o£  British  India,  whether  the  same 
be  of  a  public  or  of  a  private  nature. 

Vlll.  Anpr  recital  contained  in  any  Act  of  the  Governor  Glenera]  of 
India  in  Council  heretofore  made  or  hereafter  to  be  made,  shall  be  deemed 
by  all  such  Courts  and  persons  to  he  prima  facie  evidence  of  the  truth  of 
the  £sct  recited. 

Hindu  Law. 

l^th  reference  to  the  sources  of  Hindu  Law  the  most  elaborate 
account  of  the  83r8tem  is  to  be  found  in  Morley 's  Digest  With  reference 
to  the  authority  of  the  various  Shastras  in  different  parts  of  India,  he  says 
"  five  sdioola  of  law  may  be  said  to  exist  at  the  present  day,  viz.,  the 
Gfloriya,  (Bengal),  Mithila  (North  Behar),  Benares,  Maharashtra  (the 
Wfthratta  country),  and  Dravida  (the  south  of  the  peninsula). 
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**  It  would  be  almost  impoeeible  to  define  with  accuracy  the  limits  of 
these  several  schools  ;  nor  indeed,  is  there  that  great  distinction  between 
them  which  by  some  writers  has  been  supposed  to  exist.  The  Bengal 
School,  it  is  true,  stands  nearly  alone,  particularly  with  regard  to  the  Law  of 
Inheritance,  in  which  there  is  a  wide  difference  in  doctrine  between 
the  northern  and  the  other  schools,  the  latter  receiving  some  treatises 
in  common,  which  are  totally  rejected  by  the  Gauriya  lawyers.  The 
Bengal  School  assimilates  in  some  points  with  that  of  Mithila  ;  inheritance, 
however,  being  still  excepted. 

"  Looking  to  the  west  and  south  of  India,  we  find  that  the  main  dis- 
tinction between  the  Benares,  Maharashtra,  and  Dravida  schools,  is  in  fact, 
rather  a  preference  shewn  by  each  respectively  for  some  particular  work 
as  their  authority  of  law,  than  any  real  or  important  difference  of  doctrine, 
it  is  very  probable  that  this  preference  for  particular  treatises  arose  origi- 
nally, not  so  much  from  their  actual,  or  even  fancied,  superiority  over  other 
works,  as  from  the  ignorance  of  the  lawyers,  practically,  of  the  existence 
of  authorities  not  generally  current  in  their  respective  provinces,  and  from 
the  fact  that  such  law-books  were,  in  most  cases,  first  promulgated  in  the 
very  districts  in  which  they  are  now  pre-eminent. 

"  In  all  the  Western  and  Southern  Schools  the  prevailing  authority  is 
the  nearly-universal  Mitacshara  ;  and  although  the  Mahrattas  may  prefer 
the  Mayukha  to  the  Madhaviya,  and  the  contrary  may  be  the  case  in  the 
Karnata.  The  Mitakshara  of  Vijnaneswara  is  one  of  the  greatest,  and, 
indeed,  if  we  take  into  consideration  the  extent  of  its  influence,  the 
greatest  of  all  the  Hindu  law  authorities,  "  for  it  is  received,"  as  Colebrooke 
observes,  "  in  all  the  schools  of  Hindu  law,  from  Benares  to  the  southern 
extremity  of  the  peninsula  of  India,  as  the  chief  groundwork  of  the 
doctrines  which  they  follow  and  as  an  authority  from  which  they  rarely 
dissent.  The  works  of  other  eminent  writers  have  concurrently  with  the 
Mitacshara  considerable  weight  in  the  schools  of  law  which  have  re- 
spectively adopted  them  as  tne  Smiti  Ghandrica  in  the  soirth  of  India  ; 
the  Chintamani,  Retnacara,  and  Vivada  Chandra  in  Mithila  ;  the  Vira- 
mitrodaya  and  Camalacara  at  Benares,  and  the  Mayucha  among  the 
Mahrattas.  But  all  agree  in  generally  deferring  to  the  authority  of  the 
Mitacshara  in  frequently  appealing  to  its  text,  and  in  rarely  and  at  the 
same  time  modestly  dissenting  from  its  doctrines  on  particular  questions.** 
The  Mitacshara  must  thus  be  considered  as  the  main  authority  for  all  the 
schools  of  law  with  the  sole  exception  of  that  of  Bengal." 

The  following  is  the  list  which  Mr.  Moriey  gives  of  the  authorities 
prevailing  in  each  school : — 

"  1.  Gauriya,  or  Bengal  School — Dharma  Ratna,  Day  a  Bhaga,  and  its 
commentaries, '  by  Srikrishna  Tarkalankara,  and  Srinatha 
Acharya  Chudamani,  Daya  Krama  Sangraka,  Smriti  Tatwa, 
Daya  Tatwa,  Vivadarnava  Seta,  Vivada  Saramava,  Vivada 
Bhangamava. 

2.  Mithila  School — Mitacshara,  Vivada  Hatnakara,  Vivada  Chinta>- 
mani,  Vyavahara  Chintamani,  Dwaita  parisishta,  Vivada 
Chandra,  Smriti  Sara,  Samuchhaya,  Madana  Parijata. 
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3.    Beoftres  School — Mitacshart,  Viramitrodaya,  Madhaviya,  Yirada 
T&ndava,  Nimaya  Sindhu. 

4.    Maharashtra    Sdiool — ^Mitacshara,    Maynkha,    Nirnaya    Suadba 
Hemadri,  Smriti  Kostubha,  Madhaviya. 

St.    Dravida  School — 

(a)    Dravida    Divisioii — Mitacahara,  Hadhayiya,   Saraarati    Vflaaa, 
Yaradarajya. 

(h)    Kaznataka  DiviaioD — ^Mitacshara  Madhaviya^  Saraavati  Vilaaa, 

(c)    Andra    DiviaioQ — Mitacahara    Madhaviya,   Smriti    Chandrakai 
Saraavati  Vilasa. 

In  qnestiona  of  adoption  the  Dattaka  Mimansa  is  preferred  in  Ben- 
gal and  in  the  South,  the  Dattaka  Chandrika  in  Mithila  and  Benarea.** 

There  is,  however,  considerable  donbt  not  only  as  to  whether  there 
ever  existed  any  schools  of  law  at  all,  bnt  also  how  far  the  so-called 
Hindu  Shastras  are  anything  more  than  codes  of  Brahminical  law.  When 
Gooits  of  Justice  were  first  established  in  India  a  Brahman  Pandit  was 
af^inted  to  each  Ck>urt  for  the  purpose  of  instructing  the  Judge  on  points 
of  Hindu  law.  No  sufficient  enquiry  seems  to  have  been  made  as  to 
whetiier  the  law  with  which  the  Pandit  was  acquainted  was  the  law 
actually  in  force  among  the  Hindu  community.  So  far  as  my  experience 
goes  the  Hindu  Shastras  never  formed  the  basis  of  the  decisions  of  the 
Hindu  Courts  of  Justice.  Written  decisions  made  by  native  judges, 
before  the  British  occupation  of  the  country,  are  frequentlv  given  in 
evidence  and  in  no  single  case,  so  far  as  I  am  aware,  have  their  deciaiona 
contained  a  single  reference  to  the  Shastras.  That  the  Shastras  were  never 
in  actual  use  as  a  body  of  law  for  the  whole  Hindu  population  is  made 
fiufficdently  clear  by  the  very  valuable  collection  of  customs  made  by 
Mr.  Steele  in  1823  at  the  request  and  with  the  assistance  of  the  Bombay 
Government.  On  the  question  of  the  age  of  majority  for  instance  instead 
of  the  castes  all  following  the  rule  of  the  Shastras  that  majority  is 
attained  on  the  completion  of  the  16th  year,  the  rule  in  50  castes  was 
that  a  b<^  attained  his  majority  whenever  he  was  able  to  acquire  hia 
own  livelihood  (from  about  15  to  25).  Twenty-nine  castes  answered 
that  the  age  was  20  years,  four  said  16  years,  two  said  12  years,  and 
twdve  said  either  18  or  20  years.  The  whole  book  is  full  of  similar  rules, 
in  force  in  the  several  castes,  entirelv  at  variance  with  Shastras.  Mr.  BurneU 
in  his  preface  to  a  translation  of  the  Madhaviya  haa  called  attention  to 
this  subject.    He  says  : — 

"  A  great  difference  between  the  original  Smritis  is  apparent,  and  this 
in  accor£uice  with  the  differences  between  the  Brahmanical  sakhas  in 
other  respects,  but  there  is  no  reason  to  believe  that  these  works  do  not 
r^nesent  the  actual  laws  which  were  administered.  On  the  other  hand, 
the  case  of  the  modem  so-called  digests  is  very  different  They  are  based 
on  the  principle  that  one  Smriti  is  to  be  supplemented  by  another,  and  thus 
the  authors  are  sometimes  much  embarrassed  by  the  differences  in  those 
books.  This  theory  no  doubt  arose  from  the  endeavours  of  the  Vedantists 
and  specially  Sankara  to  bring  every  thing  into  harmony,  and  is  con- 
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dusive  as  to  the  authority  of  the  Smritis  at  that  time.  Had  they  not  giyen 
place  almost  entirely  to  custom  it  wonld  not  have  been  possible  to  attempt 
the  compilation  of  digests  on  such  a  plan ;  but  though  so  far  obsolete,  the 
belief  that  their  tei^  were  founded  on  the  Vedas,  saved  them  trom 
total  neglect. 

"  The  digests  however  were  never  intended  to  he  actual  Codes 
of  Law  ;  they  were  written  in  a  language  understood  by  a  very  few, 
and  because  of  the  Vedic  Quotations  in  them,  they  must  have  re- 
mained almost  exclusively  in  the  hands  of  the  Brahmans.  Again  they 
refer  for  the  most'  part  to  the  Brahmans  only,  and  utterly  ignore  the 
numerous  un- Aryan  peoples  scattered  about  India,  and  which  form  the 
greater  part  of  the  populatron  of  the  south,  whose  usages  (whatever  they 
may  call  themselves)  can  in  no  wise  be  referred  to  the  Dharma-Sastra.  There 
is  not  a  particle  of  evidence  to  show  that  these  works  were  ever  even  used 
by  the  Judges  of  ancient  India  as  authoritative  guides;  they  were,  it  is 
certain,  considered  as  merely  speculative  treatises  and  bore  the  same  rela- 
tion to  the  actual  practice  of  the  Courts,  as  in  Europe  treatises  on  juris- 
prudence to  the  law  which  is  actually  administer^.  As  the  Dharma- 
Sastra  is  assumed  to  be  of  divine  origin,  and  therefore  worthy  of  study  for 
its  own  sake  wihout  any  consideration  of  practical  ends,  nothing  might 
be  omitted  and  customs  admittedly  obsolete  were  discussed  with  as  much 
seriousness  as  those  still  prevailing.  Less  than  this  would  not  satisfy 
Brahmanical  desires  for  exhaustive  completeness  in  the  treatment  of  a 
subject ;  and  this  is  why  the  question  of  the  division  of  property  between 
sons  by  wives  of  different  castes  is  considered,  though  marriages  between 
persons  of  different  castes  are  now  entirely  unknown,  and  the  only  persons  of 
mixed  origin  in  South  India  are  the  children  of  the  *  Dasis*  or  consecrated 
female  dancers  attached  to  Pagodas,  whose  fathers  are  Brahmans  or  per- 
sons who  belong  to  the  higher  dasses  of  Dravidians,  but  they  themselves 
belong  to  no  vama  or  jati  mentioned  in  the  Dharma-Sastra. 

"  As  all  the  disgests  proceed  according  to  one  system  of  inter- 
pretation, viz.,  the  Mimamsa,  the  different  conclusions  at  which  the  authors 
often  arrive,  are  to  be  traced  to  differences  in  their  interpretation  of. 
original  texts  from  Smritis,  not  to  local  usage  ;  and  therefore  they  are  by 
no  means  decisive  except  so  far  as  they  convince  the  reader,  and  the 
distinction  of  *  schools  of  law*  is  (besides  being  entirely  strange  to  the 
books  themselves)  quite  meaningless.  The  Daya-bhaga  has  long  been 
studied  at  Nava-dvipa,  and  commentaries  written  on  it  there,  so  Colebrooke 
could  safely  write  of  the  Bengal  as  opposed  to  the  Benares  school,  where 
the  Mitaxara  was  studied  and  annotated,  but  the  addition  made  by  subse- 
quent writers  of  Andhra,  Dravidian,  and  other  schools,  is  without  founda- 
tion and  useless.  Except  the  Daya-bhaga  and  its  commentaries,  all  the 
other  treatises  on  law  are  mere  recasts  of  the  Mitaxara  and  the  Smriti-Can- 
drika,  and  written  entirely  without  reference  to  local  peculiarities.  ^  Custom 
has  always  been  to  a  great  extent  superior  to  the  written  law  in  India, 
and  especially  so  in  the  south ;  but  the  Indian  jurists  never  attempted  to 
record  such  merely  human  details,hence  the  difficulty  of  the  law  of  mar- 
riage and  caste  usages  on  whicl^  questions  of  inheritance  often  depend. 
By  custom  only  can  Uie  Dharma-Sastra  here  be  the  rule  of  others  than 
Brahmans,  ana  even  in  the  case  of  Brahmans  it  is  very  often  superseded 
by  custom.*' 
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Tint  {ollcfwin^  «re  the  princiiMd  texts  in  Hindu  Law  Books  raUting 
to  t}ie  BOioroeB  cxf  law  : —  • 

Immeniontd  castom  is  transcendent  Uw,  tpprored  in  the  sacred  scrip- 
ture, and  in  the  codes  of  divine  legislators ;  let  erenr  man,  therefore,  of 
the  three  principal  classes,  who  has  a  doe  reverence  tor  the  supreme  spirit 
utich  dwells  in  him,  diligently  and  constantly  observe  immemorial  cos- 
torn.— Mean  I.  loa. 

A  man  of  the  priestly,  military  or  commercial  dass,  who  deviates 
from  immemorial  nsnage,  tastes  not  the  fmit  of  the  Veda ;  but,  by  an 
exact  obserranoe  of  it,  he  gathers  that  frnit  in  perfection. — Menu  L  109. 

Thus  have  holy  nsages,  wdl  knowing  that  law  is  groimded  on  im- 
memorial custom,  embraced,  as  the  root  of  all  piety,  good  usages  long 
estshlished.— Menu  L  110. 

The  roots  of  law  are  the  whole  Veda,  the  ordinances  and  moral 
practices  of  snch  as  perfectly  mideratand  it,  the  immemorial  easterns  of 
g!Ood  men,  and,  in  cases  quite  indifferent,  self-satisfaction. — Menu  IL  6. 

Whatever  law  has  been  ordained  for  any  person  by  Menn,  that  law 
is  folly  declared  in  the  Veda ;  for  He  was  perfect  in  divine  knowledge.^ , 
MenalLT. 

A  man  of  tme  learning,  who  has  viewed  this  complete  system  with 
the  eye  of  sacred  wisdom,  cannot  fail  to  perform  all  those  doties,  which 
are  ordained  on  the  aathority  of  the  Veda. — Mono  11.  8. 

No  donbt,  that  man  who  shall  follow  the  roles  prescribed  in  the 
Sroti  and  in  the  Smriti,  will  acqoire  fame  in  this  life,  and  in  the  next, 
inexpressible  happiness. — Mono  IL  9. 

By  Smti,  or  what  was  heard  from  above,  is  meant  the  Veda ;  and  by 
Snniti,  or  what  was  remembered  from  the  be^nning,  the  body  of  law  ; 
those  two  most  not  be  oppugned  by  heterodox  argoments ;  sinoe  from 
thoee  two,  proceeds  the  whole  system  of  duties. — ^Meno  II.  10. 

Whatever  man  of  the  three  highest  classes,  having  addicted  himself 
to  heretical  books,  shall  treat  with  contempt  those  two  roots  of  law,  he 
nmst  be  driven,  as  an  Atheist  and  a  scomer  of  revelation,  from  the  com- 
pany of  the  virtooos. — ^Menn  IL  11. 

The  scriptore,  the  codes  of  law,  approved  osages,  and,  in  all  in- 
difEerent  cases,  self-satisfaction  ;  the  wise  nave  openly  declared  to  be  the 
qoadrople  description  of  the  joridical  system. — Meno  II.  12. 

A  knowledge  of  right  is  a  sufficient  incentive  for  men  unattached  to 
wealth  or  to  sensuality  ;  and  to  those  who  seek  a  knowledge  of  right,  the 
supreme  authority  is  divine  revelation. — Menu  II.  13. 

B^ween  the  two  divine  rivers  Saraswati  and  Drishadwati,  lies  the 
tnct  of  land,  which  the  sages  have  named  Brahmaverta,  because  it  was 
beqoaited  bj  Qods. — ^Menu  II.  17. 

The  castom    preserved  by  inmemoHal  tradition   in   that  country. 
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among  the  four  pure  classes,  and  among  those  which  are  mixed,  b  called 
approved  osages. — Menu  II.  18. 

Chiruchetra,  Matsya,  Panchala,  or  Canyacnbja,  and  Sorasena,  or 
Mat^hura,  form  the  region  called  Brahmarshi,  distinguished  from  Brahma- 
verta. — Menu  II.  19. 

From  a  Brahman  who  was  bom  in  that  country,  let  all  men  on  earth 
learn  their  several  usages. — Menu  II.  20. 

That  country  which  lies  between  Himawat  and  Vindhya,  to  the  east 
of  Viiiasana,  and  to  the  west  of  Praydg,  is  celebrated  by  the  title  of 
Medhyadesa,  or  the  central  region. — ^Menu  II.  21. 

As  far  as  the  eastern  and  as  far  as  the  western  oceans,  between  the 
two  mountains  just  mentioned,  lies  the  tract  which  the  wise  have  named 
Aryawart,  or  inhabited  by  respectable  men. — ^Menu  II.  22. 

That  land,  on  which  the  black  antelope  naturally  grazes,  is  held  fit 
for  the  performance  of  sacrifices  ;  but  the  land  or  Mleeh*has  or  those 
who  spe^  barbarously,  differs  widely  from  it. — ^Menu  II.  23. 

Let  the  three  first  classes  invariably  dwell  in  those  beforementioned 
countries  ;  but  a  Sudra,  distressed  for  subsistence,  may  sojourn  wherever 
he  chooses. — Menu  II.  24. 

Each  day  let  him  decide  causes,  one  after  another,  under  the  eighteeir 
principal  titles  of  law  by  arguments  and  rules  drawn  from  local  usages 
and  from  written  Codes. — ^Menu  VIII.  3. 

A  king,  who  knows  the  revealed  law,  must  enquire  into  the  particular 
laws  of  classes,  the  laws  or  usages  of  districts,  the  customs  of  traders, 
and  the  rules  of  certain  families,  and  establish  their  peculiar  laws,  if 
they  be  not  repugnant  to  the  law  of  God — Menu  VIII.  41. 

Since  all  men,  who  mind  their  own  customary  ways  of  proceeding, 
and  are  fixed  in  the  discharge  of  their  several  duties,  become  united  by 
affection  with  the  people  at  large,  even  though  they  dwell  far  assuredly. 
—Menu  VUI.  42. 

What  has  been  practised  by  good  men  and  by  virtuous  Brahmans,  if 
it  be  not  inconsistent  with  tholegal  customs  of  provinces  or  districts,  of 
dasses  and  families,  let  him  establish. — ^Menu  VIII.  46. 

If  it  shall  be  asked  how  the  law  shall  be  ascertained  when  particular 
cases  are  not  comprised  under  any  of  the  general  rules,  the  answer  is  this  : 
that  which  well-instructed  Brahmans  propound  shall  be  held  incontest- 
able law.— Menu  XII.  108. 

MiTAKSHARA  Chap.  II,  Sec.  8  cl.  15. — But  [should  it  be  object- 
ed], that  *^  in  a  denial  of  more  than  one  written  claim,*'  &c.  is  one  sacred 
text,  and  "  in  an  action  comprising  many  claims,*'  &c.  is  another  sacred 
text ; — ^that  here  no  authority  can  attach  to  either,  from  their  opposition 
to  each  other,  and  their  being  mutually  conflicting  ;  and  that  they  cannot 
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be  leooDciled  by    applyieg  them  to  different  subject!  ;  it  is  anftwered 
ti^ — 

21.  ^  When  two  sacred  texts  oppose  each  other,  that  which  is  most 
ap^ieaUe  haa  meet  weight.**    . 

15a.  Where  two  sacred  texts  contradict  each  other,  the  ooDtradictioo 
miisi  be  rejected  by  referring  them  severally  ;  and  that  which  is  applica- 
ble, by  general  or  particular  inference  or  otherwise,  has  roost  weignt  or 
anthority.  Should  it  be  asked  how  this  applicabili^  is  to  be  made  appa- 
roit,  it  18  answered  by  experience,  by  ancient  experience,  blowing  the 
rdation  between  cause  ana  effect. 

16.  HcM^eover,  in  the  instance  in  question,  it  is  proper  to  apply  the 
rulee  severally,  and  in  all  instances,  it  m  optional  to  refer  rules  according 
to  their  af^CAbility  to  particular  r 


17.    A  spedal  exception  is  propounded  to  the  general  rule  respecting 
oonffiding  authorities. 

21a.    It  is  a  fixed  rule,  that  the  sacred  code  is  of  greater  authority 
than  the  rule  of  eUiics. 

17a.  Ethical  codes,  such  as  those  compiled  by  Usanasa  and  others* 
indeed,  having  been  alreadv  excluded  by  the  text  conformably  to  the 
sacred  oode  of  laws,  it  follows  that  the  ethical  rules  here  meant  are 
those  whi<^  treat.of  the  duty  of  kings,  and  are  included  in  the  sacred 
eode.  Wheie  the*  sacred  and  ethical  codes  are  at  variance,  the  former  is 
authoritative  than  the  latter ;  this  is  the  established  rule  or  definition. 


18.  Although  there  is  no  essential  discrepancy  between  the  sacred 
and  ethical  codes,  owing  to  the  conjoint  operation,  yet,  from  the  supe- 
riority of  the  subject  of  religious  duty,  and  the  inferiority  of  the  moral 
code,  the  sacred  is  of  greater  authority ;  this  is  the  meaning.  The  supe- 
riority of  spiritual  matters  has  been  exhibited  in  the  connnenoement  of  the 
work.  Therefore,  where  the  sacred  and  ethical  codes  oppose  each  other, 
the  latter  must  give  way,  and  it  is  not  optional  to  refer  them  severally. 

Ytavahara  Matukha  I,  I,  Sec.  11. — Brhaspati  :  Let  the  king, 
sitting  there  in  the  first  part  of  the  day,  together  with  old  men,  his  minis- 
ters and  his  servants,  examine  causes  and  hear  diem  read  the  Parana,  and 
the  laws,  the  religious  [dharma-]  as  well  as  the  moral  laws  [artha- 
aastra]     There  in  the  Court    MoreU  law$,  the  laws  of  equity  [nttisastra]. 

12.  Narada,  on  the  disagreement  between  the  religious  law  and  the 
moral  law,  savs :  ^  When  a  difference  may  occur  between  the  religious  law 
and  the  moral,  then  let  them  set  aside  what  is  declared  in  the  moral  law 
fartha-sastra]  and  fellow  that  whidi  is  enjoined  by  the  religious  law 
^dhanna-sastral.**  But  where  discrepancy  occurs  in  the  dharma-sastra 
itsdi^  yajnavafkya  says :  ^  If  two  texts  [smriti]  differ,  reason  niti,  or 
that  whidi  reason  beet  supports,  must  in  practice  [vvavahara]  prevail.** 
The  faults  of  those  who  do  not  look  to  the  essentials  of  justice  are  thus  de- 
dared  by  Brhaspati :  *'  A  decision  must  not  be  made  solelv  by  having 
reconrae  to  the  letter  of  written  codes  [sastra],  since,  if  no  decision  were 
made  according  to  the  reason  of  the  law,  [or  according  to  the  immemorial 
usage,  for  the  word  yukti  admits  both  senses]  there  might  be  a  failure 
of  justice." 
68 
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13.  Tney  should  fuily  attend  to  the  costomB  of  the  country  [Desa- 
chara]  and  the  like ;  thus  Brhaspati  says  :  "  Let  all  Rules,  of  each 
country,  caste*,  and  family,  that  have  been  derived  and  preserved  from 
ancient  times,  be  still  observed  in  the  same  way  :  otherwise  the  subjects 
will  rise  in  rebellion,  discontent  will  be  produced  among  the  people,  and 
the  army  and  the  Treasury  will  suffer  injury."  The  twicebom  classes, 
[dvija]  in  the  Dakhan,  take  the  daughter  of  a  mother's  brother  in  marri- 
age. In  the  Madhya  de^a,  thev  follow  various  professions,  and  are 
artizans,  and  eaters  of  kine ;  and  in  the  east  [piirve]  the  men  eat  fish 
whilst  their  women  are  notorious  prostitutes.  In  the  North  their 
women  drink  intoxicating  liquors,  and  women  in  their  courses  are  by 
the  men  there  considered  fit  to  be  touched.  These  people  are  not 
deserving  of  penance,  or  punishment  for  such  acts  as  these.  The 
Ptirve  are  the  same  as  the  lVicy4h,  but  in  some  copies  they  read  sarve, 
*  all,*  purve^  that  is  all  classes,  Brdhmans  and  the  rest.  Punishment  means 
legal  correction.  Some  one  here  declares  :  "  However,  what  is  laid  down 
by  law  as  the  penance,  &c.,  for  such  acts,  applies  to  countries  which  are 
not  included  among  the  abovementioned."  But  others  again  say :  "  Pun- 
ishment is  to  be  construed  of  the  nature  of  Penance ;  thus  the  people  of 
that  country  will  escape  legal  punishment  onlv ;  and  in  other  countries, 
both  legal  punishment  and  penance  will  ensue. 

14.  Vy^a  says  :  "  If  a  decision  cannot  be  obtained  from  the  other 

t appointed]  persons,  in  disputes  among  men  who  live  by  commerce,  any 
andicraft,  tillage,  d3ring  or  such  profession,  then  let  the  matter  be  trilsd 
by  those  skilled  in  the  same  trade."  Manu  :  **  Let  not  a  prince,  who  seeks 
the  good  of  his  own  soul  [hastily  and  alone]  pronounce  the  law  on  a 
dispute  concerning  any  legal  observance,  among  twice-born  men  in  their 
several  orders." 

Mahomedan  Law. 

Most  of  the  Mahomedan  law  books  have  been  written  by  the  Judges 
themselves  who  administered  the  law,  and  many  of  them  consist  of  re- 
ports of  cases  actually  decided,  such  as  the  famous  Fatdwa  Alemgiri,  the 
Fatawa  Kazi  Khan,  and  the  Fat4wa  Hamadiya.  There  is  therefore  no 
room  for  doubt  as  to  what  the  law  was  which  prevailed  in  the  Mahome- 
dan community  of  India. 

The  Hedaya,  of  which  a  digest  is  given  in  the  following  pages,  is 
according  to  Mr.  Morley  the  most  celebrated  law  treatise  accoiSing  to  the 
doctrines  of  Abu  Hanif  ah,  and  his  disciples  Abu  Yusuf  and  the  Imam 
Muhanunad,  which  exists  in  India.  It  has  been  declared  like  the  Euran 
to  have  superseded  all  previous  books  on  the  law.  Its  celebrity  induced 
the  British  Government  to  select  it  for  translation  in  order  to  be  used 
in  the  Courts  of  Justice  in  India.  This  work  was  written  by  Burhan  Ad 
Din  Ali  Ben  Abu  Bakr  Al — Marghinani,  who  died  in  1 1196  A.  D.  It 
consists  of  a  digest  of  approved  law  cases  and  the  writings  of  eminent 
Mahomedan  Jurists.  Among  the  authorities  quoted  are  Imam  Abu 
Hanif  a,  the  founder  of  the  Hanifite  sect  of  orthodox  Mahomedans.  He 
was  educated  at  Bagdad  and  afterwards  distinguished  himself  as  a  pro- 
fessor of  law  at  Koofa.  He  died  in  prison  at  Bajc^dad  in  767,  A.D.,  where 
he  had  been  placed  in  confinement  by  the  Khalif  Al  Mansur  for  having 
refused  to  accept  the  ofBce  of  K&zi. 
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Tlie  other  anihorities  quoted  by  the  anther  of  the  Hedaya  are   Imam 
Abn  Abdal  Malik,  founder  of  the  Malekite  sect  of  law^^era.     Imam  Mo- 
bammed  bin  Idris  Ash-Shafi,  foander  of  the  Shafeite  aect,  Imam  Abu  Ab- 
daUah- Ahmed  Ibn  Haabal,  founder  of  the   Haubalite  aect.     Imam  Abu 
Ynsof  Judge  of  Bagdad,  and  afterwards  Chief  Justice  at  the  same  p\mce. 
He  died  in  798  A.D.     Imam  Abu  Abdallah  Mahomed,  who  was  appointed 
by  Khalif  Hannn  Al  Rushad  to  superintend  the  administration  of  Justice 
in  the:province  of  Khnrasan,  where  he  died  in  802  A.D.     Abu  Znf  ar  bin 
Al-Hasol,  Chief  Judge  of  Bnsrah,  where  he  died  in  774  A.D.    Several  col- 
l€cti<Hi8  of  reports  are  also  referred  to.    The  most  famous  is  that  by   Kaasi 
Khan,  a  Judge  first  at  Damascus,  and  afterwards  at  Ispahan.   He  died  in 
AD.  1195.     This  work  is  according  to  Morley  held  in  the  highest  esti- 
mation in  India.     A  lithographed  edition  of  the  original   waa  published 
in  Calcutta  in  1835.     Several  other  books  of  cases  and  writers  on  Juris- 
prudence are  quoted  by  the  Hedaya.    It  will  sufficiently  appear  however 
from  those  already  mentioned  that  the  book  contains  the  law   as  it  waa 
actually  enforced  by   the  Judges  and  does   not  like  the  Hindu  Shaatraa 
diow  moely  the  more  or   leas  fanciful  ideas  of  the  writer  as  to  what 
the  law  ought  to  be. 

With  reference  to  the  Sirajiyah  which  has  been  reprinted  in  this 
book,  under  the  chapter  on  Inheritance,  Mr.  Morley  aays  that  it  ia  *  the 
highest  authority  on  the  law  of  Inheritance  amongst  the  Sunis  of  India.' 

As  to  the  countries  where  the  doctrines  of  each  sect  prevails,  Pro- 
fessor Wilson  says  : — *  The  Suni  sect  of  Mahomedans  predominatea  in 
Arabia,  Turkey,  Afghanistan,  and  Turkestan,  the  Shia  in  Persia.  In  India 
both  sects  are  found,  generally  the  educated  Mahomedans  are  Sunis,  the 
vulgar  are  Shiaa,  and  that  sect  also  prevailed  in  the  late  Court  of  Lucknow. 
Hie  Sum  code  of  law  is  that  which  is  chiefly  recognised  by  the  Company's 
Cbortfc'^ 

«  Introdncticm  to  Macnaghten's  Hinda  and  Mahomedan  Law. 
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Chapter  n.— BIRTR 
BigMs  in  General  acquired  by  Birtli* 

Thsek  18  no  Uw  by  which  these  rights  are  dedued  ^/ne^.  InthePenml 
Code  however  pnniahnient  is  provided  for  in^  violatioD  of  personal  liberty, 
penoaal  security,  rcxratatioD  or  religions  belief,  and  these  rights  are  there- 
by ta^rec^  createdL 

Hie  following  proclamation  of  the  Qoera  declares  these  rights  directl;|r, 
bnt  it  seems  doubtful  whether  that  proclamation  has  the  force  of  law,  as  li 
does  not  ^PP^v  to  have  been  promolgated  with  the  sanction  of  the  supreme 
power,  wbether  it  is  law  or  not,  however  there  can  be  no  doubt  that  the 
principles  there  laid  down  will  invariably  be  adhered  to  both  by  the  legis- 
latnie  andtbe  Courts  of  law. 

FtodamatUm  hg  the  Queen  tn  Qmnea  to  the  Prineee^  CkUfe^  emd 
People  m  India, 

Victoria,  by  the  Grace  of  God,  of  the  United  Kinffdom  of  Great  Britain 
and  Ireland,  and  of  the  Colonies  and  Dependencies  raeieof  in  Europe,  Asia, 
Africa,  Arnica,  and  Australasia,  Queen,  Defender  of  the  Faith. 

Whereas,  for  divers  weighUr  reasons,  we  have  resolved,  by  and  with  the 
advice  and  consent  of  the  Lords  ^iritual  and  Temporal,  and  Commons  in 
Parliament  assembled,  to  take  upon  ourselves  the  Government  of  the 
territories  in  India  heretofore  administered,  in  trust  for  us  by  the  Honoura- 
ble Esst  India  Company. 

Now,  therefore,  we  do  by  these  presents  notify  and  declare,  that,  by  the 
advice  and  consent  af cn-esaid,  we  have  taken  upon  ourselves  the  said 
Government,  and  we  herebv  call  upon  our  subiects  within  the  said  terri- 
tckfies  to  be  faithful  and  to  bear  true  ALLEGIANCE  to  us,  our  heirs,  and 
successors,  and  to  submit  themselves  to  the  authority  of  those  whom  we 
may  hereafter  from  time  to  time  see  fit  to  appoint  to  administer  the  Qiy- 
vonment  of  our  said  territories,  in  our  name  and  on  our  behalf. 

And  we,  reposing  especial  trust  and  confidence  in  the  loyalty,  ability 

and  judgment  of  our  rignt  trusty  and  well-beloved  consin  and  councillor, 

Cbsfies  John  Viscount  Canning,  do  hereby  constitute  and  appoint  him, 

the  said  Viscount  Canning,  to  be  our  First  Viceroy  and  Governor  General 

in  and  over  our  said  territories,  and  to  administer  the  Government  thereof 
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in  our  name,  and  generally  to  act  in  our  name  and  on  our  behalf,  subject 
to  such  orders  and  regulations  as  he  shall  from  time  to  time  receive  from 
us  through  one  of  our  principal  secretaries  of  State. 

And  we  do  hereby  confirm  in  their  sevefaJ  offices,  Civil  and  Military,  all 
persons  now  employed  in  the  service  of  the  Honorable  East  India  Com- 
pany, subject  to  our  future  pleasure,  and  to  such  laws  and  regulations  as 
may  hereafter  be  enacted. 

We  hereby  announce  to  the  Native  Princes  of  India,  that  all  TREA- 
TIES and  engagements  made  with  them  by  or  under  the  authority  of  the 
Honorable  East  India  Company  are  by  us  accepted,  and  WILL  BE 
scrupulously  MAINTAINED  ;  and  we  look  for  the  like  observing  on  their 
part. 

We  desire  NO  EXTENSION  OF  our  present  territorial  POSSESSIONS ; 
and  while  we  will  permit  no  aggression  upon  our  dominions  or  our  rights 
to  be  attempted  with  impunity,  we  shall  sanction  no  encroachment  on 
those  of  others. 

We  shall  respect  the  RIGHTS,  Dignity,  and  Honor  OF  NATIVE 
PRINCES  as  our  own  ;  and  we  desire  that  they,  as  well  as  our  own  subjects, 
should  enjoy  that  prosperity  and  that  social  advancement  which  can  only 
be  secured  by  internal  peace  and  good  Government. 

We  hold  ourselves  bound  to  the  NATIVES  of  our  Indian  territories  by 
the  same  obligations  of  duty  which  bind  us  to  all  our  other  subjects  ;  and 
those  obligations,  by  the  blessing  of  Almighty  God,  we  shall  faithfully 
and  conscientiously  fulfil. 

Firmly  relying  ourselves  on  the  truth  of  Christianity,  and  acknowledg- 
ing with  gratitude  the  solace  of  religion,  we  disclaim  alike  the  right  and 
desire  to  impose  our  convictions  on  any  of  our  subjects.  We  declare  it  to  be 
our  Royal  will  and  pleasure  that  none  be  in  anywise  favoured,  none  molest- 
ed or  disquieted,  by  reason  of  their  RELIGIOUS  FAITH  or  observances, 
but  that  all  shall  alike  enjoy  the  EQUAL  and  impartial  PROTECTION  OF 
the  LAW ;  and  we  do  strictly  charge  and  enjoin  all  those  who  may  be  in 
authority  under  us,  that  they  abstain  from  all  interference  with  the  reli- 
gious belief  or  worship  of  any  of  our  subjects,  on  pain  of  our  highest 
displeasure. 

And  it  is  our  further  will  that,  so  far  as  may  be,  our  subjects,  of  what- 
ever Race  or  Creed,  be  freely  and  impartially  admitted  to  OFFICES  in 
our  service,  the  duties  of  which  they  may  be  qualified,  by  their  education, 
ability,  and  integrity,  duly  to  discharge. 

We  know  and  respect  the  feelings  of  attachment  with  which  the  Natives 
of  India  regard  the  LANDS  inherited  by  them  from  their  ancestors,  and  we 
desire  to  protect  them  in  all  rights  connected  therewith,  subject  to  the 
equitable  demands  of  the  State ;  and  we  will  that  generally,  in  framing  and 
administering  the  law,  due  regard  be  paid  to  the  ancient  RIGHTS,  usages, 
and  customs  of  India.  We  deeply  lament  the  evils  and  misery  which 
have  been  brought  upon  India  by  the  acts  of  ambitious  men,  who  have 
deceived  their  countrymen  by  false  reports,  and  led  them  into  open  rebellion. 
Our  Power  has  been  shown  by  the  suppression  of  that  rebellion  in  the 
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yd;  we  dedre  to  sho^w  our  mercy  by  pardoning  the  offences  of  thoBS  who 
hiTebeen  tims  nuBled,  but  ^who  desire  to  return  to  the  faith  of  duty. 

IftXovembei  1858. 


Parent  and  Cliild. 

There  is  no  \9ivr  on  this  subject  of  general  application.  The  Courts 
geoenlly  apply  the  rules  of  the  Hindu  and  Mahomedan  Codes  to  those 
bekUods  of  the  conunnnity,  and  in  the  case  of  others  English  law  is 
wsoallj  followed.  The  following  abstract  of  the  general  principles  of 
Eagligh  law  is  gi^en  in  order  to  supply  as  far  as  possible  the  absence  of 
4  legislatiYe  enactment  on  the  subject. 

DEFINITION. 

Every  child  bom  during  marriage  is  the  LEGITIMATE  CHILD  of  the 
hisband  whether  begotten  before  marriage  or  not  (2  Steph.  Com.  303.)  A 
child  bom  after  the  husband's  death  is  legitimate  unless  the  birth  takes  place 
•o  long  afterwards  that  the  child  could  not  have  been  begotten  by  him. 
The  extreme  period  between  conception  and  birth  is  a  question  of  fact  and 
left  to  the  decision  of  the  jury.  (2  St.  307.)  All  other  CHILDREN  are 
XLLBGITIBIATE.     (2  St  303.) 

Children  bom  during  marriage  may  be  proved  illegitimate  by  show- 
ing that  the  husband  was  impotent  or  out  of  the  kingdom  or  by  other 
drcamstances.  (2  St  305.)  The  husband  except  in  the  case  of  divorce  is 
alwayBpresumed  to  have  access  to  his  wife  until  the  contrary  is  proved. 
(2  St  906.) 

RIGHTS  AND  LIABILITIES. 

The  father  has  a  right  to  inflict  CORRECTION  on  his  child  being  under 
age  in  a  reasonable  manner.  He  may  also  delegate  this  power  to  a  tutor 
ca-  aiioolmaster.     (1  Hawkins  P.  C.  130.) 

An  ill^timate  child  is  liable  for  the  CRIME  of  incest  in  the  same 
way  as  a  legitimate  child. 

The  father  has,  generaUy  speaking,  aright  to  the  GUARDIANSHIP 
d  his  children  in  minority.  In  some  cases  the  right  ceases  at  fourteen,  but 
he  has  always  a  right  to  the  control  of  their  persons  imtil  they  reach 
21  yeara  of  age.     (2  Steph.  314.) 

The  mother  has  a  right  to  the  custody  of  the  child  until  7,  but  after  that 
^  has  DO  legal  power  over  it.  in  the  father's  lifetime.  (2  and  3  Vic.  c.  54.) 

After  the  father's  death  she  is  entitled  to  the  custody  of  the  child 
tin  21    (2  Steph.  316.) 

is  guardian  the  father  has  generally  charge  of  the  real  estate  of  his 
cbnd,  and  may  receive  the  rents  and  profits  during  his  minority  subject 
to  the  liability  to  account  for  them  on  his  attaining  full  age. 
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The  father  cannot  as  guardian  chai^  bis  child  with  the  cost  of  his 
maintenance,  unless  his  fortune  be  insufficient,  or  the  expectations  of  the- 
child  and  the  expense  of  his  establishment  are  considerable.  (Roach  v. 
Garvan  1  Ves.  160.  Hughes  v.  Hughes  1  Bro.  c.  c.  387.  Jervois  v.  Silk,  Coop 
63.)  The  father  may  appoint  by  will  a  guardian  to  his  infant  children 
if  unmarried,    (12  Char.  2  c.  24.) 

The  father  cannot,  however,  appoint  by  will  a  guardian  to  his  illegi- 
timate infant  son.    (2  Steph.  321.) 

The  mother  of  an  illegitimate  child  has  a  right  to  its  custody  in 
preference  to  its  putative  father.  (R.  v.  Hopkins  7  East  57^.  Ex  parte 
Anne  Knee  1  N.  R.  148.) 

An  illegitimate  child  has  no  right  to  succeed  by  INHERITANCE 
to  the  property  of  any  one. 

The  father  and  mother,  grandfather  and  grandmother  or  children  of 
poor  persons  not  able  to  work  are  liable  for  their  MAINTENANCE  if  of 
sufficient  ability.    (43  Eliz.  c.  2  and  59,  Geo.  3  c  12.) 

The  stepfather  is  liable  for  the  maintenance  of  the  children  of  his 
wife,  bom  before  his  marriage  with  her,  until  they  are  21,  or  until  the 
death  of  his  wife.    (4  and  5  Will.  4  c.  76.) 

The  mother  is  liable  for  the  maintenance  of  an  illegitimate  child 
while  she  remains  unmarried  or  until  the  child  attains  the  age  of  16  years 
or  gains  a  settlement  in  its  own  right,  or  (being  a  female)  is  married,  and 
in  the  event  of  the  mother's  marriage  the  same  liability  attaches  to  her 
husband.  (Strangways  v.  Robinson  4  Taunt  498,  R.  v.  Wendron  7  Ad. 
and  EU.  819,  4  and  6  WiU.  4  c.  76.) 

If  the  mother  be  not  of  sufficient  ability  she  has  a  right  to  recover 
from  the  father  a  weekly  sum  of  money  for  its  maintenance  until  the 
child  attain  the  age  of  13  or  die  or  until  the  mother  be  married.  (7  and  8 
Vic.  c.  101,  8  and  9  Vic.  c.  10.) 

The  consent  of  the  father  is  required  for  the  MARRIAGE  of  a  person 
under  21  years  not  being  a  widow  or  widower.  If  the  father  is  dead  the 
guardian,  or  if  there  is  no  guardian  the  mother,  or  if  she  have  married 
again  a  euardian  appointed  by  the  Court  may  give  the  required  consent. 
It  there  IS  no  person  having  authority  to  consent  the  marriage  may  be 
solemnized  without  the  consent  of  anyone.  If  the  father  or  mother  or 
other  person  whose  consent  is  necessarv  is  incapable  of  manifesting  his 
consent,  whether  from  deprivation  of  his  intellectual  faculties  or  absence 
beyond  seas,  or  if  he  refuse  consent  to  a  proper  marriage  unreasonably 
or  from  undue  motives,  the  Court  of  Chancery  may  authorize  the  marriage. 
(4  Geo.  4  c.  76.) 

The  law  as  to  the  degrees  of  consanguinity  within  which  marriage  is 
prohibited  appplies  to  an  illegitimate  child.    (2  St.  321.) 
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HINDU  LAW. 
Biglits  in  General  acquired  by  Birth. 

The  foQowin^  texts  of  Mana  show  how  the  Hindot  renrdad  the  rights  of  mMi 
M  n^  AlUiotigii  these  roles  hsre  been  ▼irtosllj  repeal^  by  English  IsgiilstioB 
ttcy  wfll  be  foond  osefui  for  undefttsnding  the  gist  of  Hinda  Law. 

To  Brahmins  he  assigned  the  duties  of  readine  the  Veda,  of  teaching 
itf  of  sacrificing,  of  assisting  others  to  sacrifice,  of  giving  alma,  if  they 
be  rich,  and,  if  indigent,  of  receiving  gifts.  (Manu  I.,  8§.) 

To  defoid  the  pec^le,  to  give  alms,  to  sacrifice,  to  read  the  Veda,  to 
dran  the  aUnrements  of  sensual  gratification  are,  in  a  few  words,  the 
duties  of  a  Kshatriya.     (Manu  I.,  89.) 

To  keep  herds  of  cattle, ^to  hestow  largesses,  to  sacrifice,  to  read  the 
scripture,  to  cany  on  trade,  to  lend  at  interest,  and  to  cultivate  land  are 
pres^bed  or  permitted  to  a  Vaisya.    (Manu  I.,  90.) 

One  principal  duty  the  supreme  ruler  assigns  to  a  Sudra ;  namely,  to 
eerre  the  heforementioned  classes,  without  depreciating  their  worth. 
(Manu  I.,  91.) 

Whatever  exists  in  the  universe,  is  all  in  effect,  though  not  in  form, 
the  wealth  of  the  Brahmin,  since  the  Brahmin  is  entitled  to  it  all  by  his 
primogeniture  and  eminence  of  birth.    (Mann  I.,  100.) 

Tlie  Brahmin  eats  but  his  own  food  ;  wears  but  his  own  apparel ; 
and  b^tows  but  his  own  in  alms  ;  through  the  benevolence  of  the 
Brahmin,  indeed,  other  mortals  en  joy  life.     (Manu  I.,  101.) 

A  code  which  must  be  studied  with  extreme  care  by  everv  learned 
Brahmin,  and  felly  explained  to  his  disciples,  but  must  be  taught  by  no 
other  man  of  an  inferior  class.     (Manu  I.,  103.) 

The  king  should  order  each  man  of  the  mercantile  class  to  practise 
trade,  or  money-lending,  or  agriculture  and  attendance  on  cattle ;  and 
each  man  of  the  servile  class  to  act  in  the  service  of  the  twice  bom« 
(Manu  VnL,  410.) 

Both  him  of  the  military,  and  him  of  the  commercial  class,  if 
dis^essed  for  a  livelihood,  let  some  wealthy  Brahmin  support,  obliging 
them  without  hushness  to  discharge  their  several  duties.  (Manu  VIII., 
411.) 

A  Brahmin,  who,  by  his  power  and  through  avarice,  shall  cause 
twice-born  men,  girt  with  the  sacrificial  thread,  to  perform  servile  acts, 
such  as  washing  his  feet,  without  their  consent,  shall  be  fined  by  the 
king  six  hundred  panas.    (Manu  VIII.,  412.) 

A  Sudra,  though  emancipated  by  his  master,  is  not  released  from  a 
state  of  servitude  ;  for  of  a  state,  which  is  natural  to  him,  by  whom  can 
lie  be  divested  ?  (Manu  VIII.,  414.) 
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There  are  servants  of  seven  sorts ;  one  made  captive  under  a  standard 
or  in  battle,  one  maintained  in  consideration  of  service,  one  bom  of  & 
female  riave  in  the  house,  one  sold,  or  given,  or  inherited  from  ancestors, 
and  one  enslaved  by  way  of  punishment  on  his  inability  to  pay  a  lar^e 
fine.    (ManuVIII.,416.) 

A  Brahmin  may  seize  without  hesitation,  if  he  be  distressed  for  & 
subsistence,  the  goods  of  his  Sudra-slave ;  for,  as  that  slave  can  ha^o 
no  property,  his  master  may  take  his  goods.    (Manu  VIII.,  417.) 

With  vigilant  care  should  the  king  exert  himself  in  compelling 
merchants  and  mechanics  to  perform  their  respective  duties  ;  for,  when 
such  men  swerve  from  their  duty,  they  throw  this  world  into  confusion. 
(Manu  Vm.,  418.) 

Servile  attendance  on  Brahmins  learned  in  the  Veda,  chiefly  on  sucb 
as  keep  house  and  are  famed  for  virtue,  is  of  itself  the  highest  duty  of  & 
Sudra,  and  leads  him  to  future  beautitude.    (Manu  IX.,  334.) 

A  mercantile  man,  unable  to  subsist  by  his  own  duties,  may  descend 
even  to  the  servile  acts  of  a  Sudra,  taking  care  never  to  do  what  ought 
never  to  be  done  ;  but,  when  he  has  gained  a  competence,  let  him  depart 
from  service.    (Manu  X.^  98.) 

A  man  of  the  fourth  class,  not  finding  employment  by  waiting  oa 
the  twice-born,  while  his  wife  and  son  are  tormented  with  hunger,^may 
subsist  by  handicrafts.    (Manu  X.,  99.) 

No  superfiuous  collection  of  wealth  must  be  made  by  a  Sudra  even. 
though  he  has  power  to  make  it,  since  a  servile  man,  who  has  amassed 
riches,  becomes  proud,  and,  by  his  insolence  or  neglect,  gives  pain  evea 
to  Brahmins.    (Manu  X.  129.) 

Parent  and  Cliild. 

DEFINITION. 

Baud'hayana. — A  son  who  was  begotten  by  a  man  himself  on  his 
wedded  wife  of  equal  class  let  him  know  to  be  the  LEGITIMATE  SON  of 
his  body.   (Dig.  V.  196.) 

The  Calaca  Purana.— The  son  begotten  by  a  man  himself  in  lawful 
wedlock,  the  son  begotten  on  his  wife  by  a  kinsman,  a  son  given  by  his 
natural  parents  as  son  made  by  adoption,  a  son  of  concealed  birth,  and  a 
son  rejected  take  shares  of  the  heritage. 

2.  The  son  of  an  unmarried  girl,  the  son  of  a  pregnant  bride,  a  son 
bought,  a  son  by  a  twice  married  woman,  a  son  self-given,  and  a  son  by 
a  Sudra  are  six  sons  who  are  contemptible  as  dust 

3.  On  failure  of  the  first  respectively  invest  the  next  with  filial 
rights.    (Dig.  V.  192.) 

They  consider  the  male  issue  of  a  woman  as  the  son  of  the  lord ;  but, 
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«n  the  subject  off  tliat  lord,  a  difBerence  of  opinion  if  meniiooed  in  the 
V«d&,  aome  ^vin^  that  name  to  the  real  procreator  of  the  child,  and 
others  applying  it  to  the  married  poaseasor  of  the  woman.  (Mano  IX.,  32.) 

A  Bon,  begotten  through  lost  on  a  Sadra  by  a  man  of  the  priestly  claai, 
is  even  as  a  corpse,  thoogfa  alive,  and  is  thenoe  called  in  law  a  Uving 
corpse.    (Mann  IX.,  178.) 

Batidhatana. — A  Bonbeeotten  through  Inst  on  a  Sadra  woman  by  the 
chief  of  twiee-bom  men  is  ciuled  a  living  corpse.     (Dig.  5,  293.) 

Smun  CITED  IN  THE  Reitnacara. — Sons  by  women  of  the  servile  class 
though  they  be  Sadras  and  slaves  are  in  some  instances  deemed  the  legal 
sons  of  priesU.®     (Dig.  5, 294.) 

*  Tor  ths  rest  of  the  law  as  to  legitimacy  sad  illegitiniscy ,  see  *  Adoptko,* '  Mar- 
xisge,*  aad  *  Inheritance.* 

RIGHTS  AND  LIABILITIEa 

Maitu — A  wife,  a  son,  a  servant,  a  pupil,  and  a  younger  whole  brother, 
may  be  CORRECTED,  when  they  commit  faults,  with  a  rope,  or  the 
small  shoot  of  a  cane.    (Dig  III.,  I.,  11.) 

But  <m  the  back  part  only  of  their  bodies,  and  not  on  a  noble  part  by 
any  means :  be  who  strikes  them  otherwise  than  by  this  rule,  incurs  the 
gmlt,  or  shall  pay  the  fine,  of  a  thief.     (Mann   VIII.,  300.) 

A  priest  who  performs  his  duties,  who  justly  corrects  his  children  and 
pnpila,  who  advises  expiations  for  sin  and  who  loves  all  animated  crea- 
tores  is  truly  called  a  Brahmin.    (Manu  XL,  35.) 

Vijnyaneswara  says  if  a  teacher,  from  an  impulse  of  wrath,  strike  his 
pupal  with  a  great  staff  on  a  noble  part,  then  should  the  pupil,  hurt  in  a  mode 
contrary  to  law,  complain  to  the  king  ;  there  exists  a  subject  of  litigation. 

If  it  be  said,  that  this  contradicts  the  text  cited  (X),  Vijnyaneswara 
replies  it  is  not  intended  to  forbid  important  suits  on  the  part  of  pupils 
and  the  like,  for  in  some  instances  their  suits  are  admitted  :  but  the  liti- 
gation of  teachers  and  the  rest  is  not  laudable,  either  in  a  moral  or  civil 
view ;  therefore  pupils  and  others  should,  in  the  first  instance,  be  discour- 
aged by  the  king  or  the  court :  this  is  the  implied  sense  of  the  verse  (X). 
Bot  in  verv  important  cases,  the  suits  of  pupils  and  the  rest  may  be  enter- 
tained in  the  form  mentioned. 

But  others  hold,  that  the  suit  of  a  teacher  against  his  pupil,  a 
father  against  his  son,  a  master  against  his  servant,  and,  by  parity 
of  reasoning,  a  husband  against  his  wife,  is  not  legal,  because 
the  pupils  smd  the  rest  are  dependent  on  their  teachers  and  so  forth, 
and  may  be  punished  by  them  :  the  text  (X)  shows  this  very 
rule,  and  does  not  forbid  the  suit  of  a  pupil  aud  the  rest  against  a 
teadier  and  so  forth ;  for  Ootama  directs  that  a  preceptor,  ill  treating 
his  fdiolar  shall  be  punished  (XII).  The  text  in  question  (X)  signifies, 
tb$t  the  pupil  should  proceed,  in  other  matters,  with  the  previous  know 
Mge  of  bis  teacher.  The  meaning  is,  that  a  suit  preferred  before  the 
Idng  u  irregular  ;  and  preferred  by  the  teacher  against  his  pupil  is  f or- 
Mdea.     But  if  'tiae  pupil,  or  son  violate  his  duty,  and  the  teacher,  or 
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father,  being  weak,  is  not  able  to  correct  him,  it  is  consistent  with  com- 
mon  sense  that  he  should  then  apply  to  the  kin^  ;  for,  by  violating  his 
duty,  the  pupil,  or  son,  absolutely  become  pashenda,  or  irreligious.  (Dig-, 
III.,  I,  12.) 

Catyatana— The  Judge  shall  compel  a  son  to  pay  the  DEBT  OF  hie 
FATHER,  provided  he  be  involved  in  no  distress,  be  capable  of  property, 
and  liable  to  bear  the  burden ;  but  in  no  other  case  shall  he  compel  the 
son  to  pay  his  father's  debt. 

2.  If  the  son  be  afflicted  with  disease,  or  under  the  age  fit  for  busi- 
ness, and  another  person  be  found  to  have  taken  the  assets,  the  Judge 
must  enforce  payment  from  him ;  or,  on  failure  of  such  persons,  from  one 
who  has  taken  the  widow.    (Dig.  I.,  V.,  173.) 

Vyasa — ^The  son  of  a  son  shall  in  general  pay  the  debt  of  his  grand- 
father, but  the  son  only  shall  pay  the  debt  of  nis  father  incurred  by  his 
becoming  a  surety,  and  both  of  them  without  interest ;  but  it  is  clearly- 
settled,  that  their  sons,  the  great  grandson  and  grandson  respectively,  are 
not  morally  bound  to  pay.     (Dig.  I.,  IV.,  157.) 

Smriti.  cited  in  the  Mitachaba — Should  the  debtor  be  insolvent,  and 
the  surety  nave  assets,  the  principal  only  must  be  paid  by  his  son  ;  he  is 
not  liable  for  the  payment  of  interest.     (Dig.  I.,  IV.,  159.) 

Vbihaspati — The  father's  debt  must  be  first  paid  and  next  a  debt 
contracted  by  the  man  himself  ;  but  the  debt  of  the  paternal  grandfather 
must  even  be  paid  before  either  of  those.    (Dig.  I.,  v.,  167.) 

2.  The  sons  must  pay  the  debt  of  their  father,  when  proved,  as  if  it 
were  their  own,  or  with  interest ;  the  son's  son  must  pay  the  debt  of  his 
grandfather,  but  without  interest ;  and  his  son,  or  the  great  grandson, 
shall  not  be  compelled  to  discharge  it,  unless  he  be  heir,  and  have  assets. 
(Dig.  I.,  v.,  167.) 

Vishnu : — If  he  who  contracted  the  debt  should  die,  or  become  a  reli- 
gious anchoret,  or  remain  abroad  for  twenty  years,  that  debt  shall  be 
discharged  by  his  sons  or  grandsons,  but  not  by  remoter  descendants 
against  their  will.    (Dig.  I.,  V.,  168.) 

Narad  : — A  father  being  dead  ;  his  sons,  whether  after  partition  or 
before  it,  shall  discharge  his  debt  in  proportion  to  their  shares  ;  or  that 
son  alone  who  has  taken  the  burden  upon  himself.     (Dig.  I.,  V.,  169.) 

Yajnywalcya  :-^The  father  being  gone  to  a  foreign  country,  or  deceas- 
ed naturally  or  civilly,  or  wholly  immersed  in  vices,  the  sons,  or  their  sons, 
must  pay  the  debt ;  but,  if  disputed,  it  must  be  proved  by  witnesses. 
(Dig.  f.,  v.,  170.) 

Yajnyawalcya  : — He  who  has  received  the  estate  of  a  proprietor  leav- 
ing no  son  capable  of  business,  must  pav  the  debts  of  the  estate,  or,  on 
failure  of  him,  the  person  who  takes  the  wife  of  the  deceased  ;  but  not 
the  son  whose  father's  assets  are  held  by  another.    (Dig.  I.,  V.,  171.) 

Narada  : — Of  the  successor  to  the  estate,  the  guardian  of  the  widow, 
and  the  son  not  competent  to  the  management  of  affairs,  he  who  takes  the 
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( beranneB  Hable  for  the  debts ;  the  son,  though  incompetent,  moflt  pmy 
the  debt,  if  tl^re  be  no  guardian  of  the  widow,  nor  a  succeesor  to  Um 
estate ;  and  the  person  who  took  the  widow,  if  there  be  no  sncceisor  to 
the  estate,  nor  competent  son.     (Dig.  I.,  V.,  172.) 

Trihaspati  : — ^A  debt  of  the  father  being  proved,  it  moat  be  discharged 
W  his  sons,  even  in  his  lifetime,  if  he  were  blind  or  deaf  from  nia 
mrth,  or  be  degraded,  insane,  or  afiSicted  with  a  phthisis  or  leprosjT,  or 
otW  hopeless  disorder.     (Dig.  I.,  V.,  178.) 

Yrihaspati  : — A  debt  contracted  by  the  father  acting  for  his  co-heirs 
dball  be  paid  by  the  son,  if  the  father  have  been  long  abroad  ;  bat  if  the 
father  die,  the  son  shall  pay  only  the  share  of  his  &ther,  and  never  that 


pay 
.  I., 


of  another  debtor.     (Dig.  L,  V.,  182.) 

Gatyayana : — ^Among  persons  jointly  and  severally  bonnd  for  a  debt, 
whoever  is  fonnd,  may  be  compelled  to  pay  that  debt ;  the  son  if  long 
absent  abroad,  may  be  compelled  to  pay  uie  whole  debt,  bat  the  son  of 
one  deceased  need  only  pay  his  father  s  share.     (Dig.  I.,  V.,  184.) 

Tidbra  : — ^A  debt  contracted  jointly  and  severally  bv  parcene  -4,  shall 
be  paid  by  any  one  of  them,  who  is  present  and  ameni  ble  ;  and  so  shall 
the  debt  of  the  father,  by  any  one  of  the  brothers  befo  e  parti t  m  ;  but 
after  partition,  they  shall  severally  pay  according  to  their  t  hares  of  the  in- 
heritance.    (Dig.  L,  v.,  185.) 

Vrihaspati : — ^The  sons  are  not  compellable  to  pay  snms  dae  by  their 
father  for  spiritnons  liqaors,  for  losses  at  play,  for  promises  made  without 
any  consideration,  or  under  the  influence  of  lust  or  of  wrath ;  or  sums 
for  whidi  he  was  a  surety,  except  in  the  cases  before  mentioned  or  a  fine, 
or  a  toll,  or  the  balance  of  either.     (Dig.  I.,  V.,  201.) 

Gotama : — Money  due  by  a  surety,  a  commercial  demand,  a  toll,  the 
price  of  spiritnous  liquors,  a  loss  at  play,  and  a  fine,  shall  not  involve  the 
sons  of  the  debtor,     (Dig.  I.,  V.,  202. J 

Yyasa : — ^Neither  a  fine,  nor  a  toll,  nor  the  balance  due  for  either, 
ahall  be  necessarily  paid  by  the  son  of  the  debtor  ;  nor  any  debt  for  a 
cause  repugnant  to  good  morals.     (Dig.  I.,  V.,  203.) 

Narada : — Bat  if  a  woman  who  has  male  issue,  but  no  several  pro- 
perty, desert  her  son,  and  recur  to  another  man,  her  son  alone  must  pay 
the  whole  debt  of  her  deceased  lord. 

OUyana : — Let  no  man  lend  anything  to  women,  to  slaves,  or  to 
children :  whatever  thing  of  value  has  been  lent  to  them,  the  lender  can- 
not io  general  recover  without  the  assent  of  their  guardian  or  master. 
(Dig.  I.,  L,  8.) 

Tajnyawalcya  : — Neither  shall  a  wife  or  mother  be  in  general  com- 
pelled to  pay  a  DEBT  (X)NTRACTED  BY  her  husband  or  SON,  nor  a 
fxtha  to  pay  a  debt  contracted  by  his  son,  unless  it  were  for  the  behoof 
of  the  family  ;  nor  a  husband  to  pay  a  debt  contracted  by  his  wife.  (Dig. 
I,  v.,  207.) 

Tishno  : — Neither  shall  a  wife  or  mother  be  in  general  compelled  to 
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pay  the  debt  of  her  husband  or  son  nor  the  husband  or  son  to  pay  the  debt' 
of  his  wife  or  mother.    (Dig.  I.,  V.,  208.) 

Yajnywalcya : — A  debt  acknowledged  by  her  husband,  or  contracted 
by  her  jointly  with  her  husband  or  son,  or  contracted  by  the  woman  herself, 
must  be  paid  by  a  wife  or  mother  ;  no  other  debts  shall  a  woman 
be  compelled  to  pay.  (Dig.  I.,  V.,  210.) 

Catyayana  : — ^A  debt  contracted  jointly  with  her  husband  or  son,  or 
singly  by  the  woman  herself,  shall  be  paid  by  a  wife  or  mother  ;  in  such 
and  in  no  other  cases  shall  the  debts  contracted  by  them  be  paid  by  her. 
(Dig.  v.,  211.) 

Vrihaspati  ! — ^A  debt  contracted  by  a  son  shall  be  paid  by  the  father, 
if  he  promised  payment ;  or  he  may  pay  it  from  affection  to  his  son  : 
but  umess  he  promise,  he  cannot  be  compelled.    (Dig  I«,  V.,  214.) 

Calrayana  : — By  the  general  rule  of  law,  a  father  need  not  pay  the 
debt  of  his  son  ;  but  he  must  pay  it,  if,  either  at  the  time  of  the  loan,  or 
afterwards,  he  promised  payment.     (Dig.  I.,  V.,  215.) 

In  childhood  must  a  female  be  DEPENDENT  on  her  father ;  in 
youth,  on  her  husband  ;  her  lord  being  dead,  on  her  sons ;  if  she  have  no 
sons  on  the  near  kinsmen  of  her  husband ;  if  he  left  no  kinsmen,  on  those 
of  her  father ;  if  she  have  no  paternal  kinsmen,  on  the  sovereign :  a  woman 
must  never  seek  independence.     (Manu  Chapter  V.,  148.) 

Never  let  her  wish  to  separate  herself  from  her  father,  her  husband,  or 
her  sons  ;  for,  by  a  separation  from  them,  she  exposes  both  families  to 
contempt    (Manu  V.,  149.) 

By  a  girl,  or  by  a  young  woman,  or  by  a  woman  advanced  in  years, 
nothing  must  be  done,  even  in  her  own  dwelling  place,  according  to  her 
mere  pleasure.    (Manu   V.,  147.) 

A  mother,  a  father,  a  wife,  and  a  son  shall  not  be  FORSAKEN ; 
he,  who  forsakes  either  of  them,  unless  guilty  of  a  deadly  sin,  shall  pay 
six  hundred  panas  as  a  fine  to  the  king.    (Manu  VIII.,  389.) 

A  f orsaker,  without  just  cause,  of  his  mother,  father  or  preceptor,  and  a 
man  who  forms  a  connexion,  either  by  scriptural  or  connubial  affinity,  with 
great  sinners  should  be  avoided.    (Manu  III.,  157.) 

Smriti : — But  in  case  of  strife  between  teacher  and  pupil,  father  and 
son,  husband  and  wife,  or  master  and  servant,  their  mutual  LITIGATION 
is  not  legal.    (Dig.  III.,  I.,  10,) 

The  MAINTENANCE  of  the  family  is  an  indispensable  obligation  as 
Manu  positively  declares  the  support  of  the  persons  who  should  be  main- 
tained is  the  approved  means  of  attaining  heaven.  But  hell  is  the  man's 
portion  if  they  suffer,  therefore  (let  a  master  of  a  family)  carefully  main- 
tain them.    (Dayabhaga.) 

They  who  are  bom  and  they  who  are  yet  unbegotten,  and  they  who  are 
still  in  the  womb  require  the  means  of  support  ;  no  gift  or  saie  should 
therefore  be  made.    (Mitakshara  I.,  I.,  27.) 
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GiLTTATANA — ^What  has  been  borrowed  for  the  benefit  of  the  family,  or 
during  difltrees  (wliile  the  principal  was  disabled,  seiased  by  the  king,  or 
afflicted  with  diseaae,)  or  in  conseqaeace  of  a  foreign  invasion. 

2.  Or  for  the  naptials  of  his  danghter,  or  for  funeral  rites ;  all  such 
debts  contracted  by  one  of  the  family,  must  be  discharged  by  the  chief 
<rf  diat  family.     (Dig  I.,  V.,  193.) 

A  debt  contracted  by  a  son,  a  slave,  and  the  rest,  even  without  the 
anent  of  the  absent  principal,  for  the  maintenance  of  his  family,  that 
abs^it  principal  most  discharge :  this  Bhrigu  approves.  Such  is  the  coo* 
atraction  of  the  text.  (IX.)     (Dig.  I.,  V.,  193.) 

Kailada — ^A  father  must  equally  pay  the  debt  of  his  son^  oontracted 
either  by  his  own  appointment,  or  for  the  support  of  his  family,  or  in  a 
time  of  distress.    (Dig.  L,  V.,  194.) 

Cattayaka  : — A  debt  which  is  contracted  by  a  wife  or  mother  for 
the  behoof  of  the  family,  when  her  husband  or  sou  is  gone  to  a  foreign 
coun^,  after  aathorizing  the  loan,  must  be  paid  by  the  husband  or  son. 

If  a  hnsband  or  son,  intending  a  journey  to  a  foreign  country,  and 
being  asked  by  his  wife  or  mother  for  food  and  raiment,  tell  her,  **  con- 
tract debts ;"  the  debt  contracted  by  her  must  be  paid  by  him  when  he 
returns  to  his  own  home.  "  After  authorizing  the  loan  is  an  approxl* 
mate  expression  ;  for,  even  though  he  did  not  authorize  it,  the  reasoning 
would  be  the  same. 

The  meaning  is,  if  he  go  abroad  without  making  provision  for  her 
food,  vesture,  and  the  like.  "  When  he  is  gone  to  a  foreign  country,** 
is  also  illnstrative  of  a  general  sense ;  the  same  rule  should  be  admitted 
even  though  he  remain  at  home.  As  is  mentioned  in  the  Ratnacara : 
'  if  he  remain  at  home,  or  go  abroad,  without  assigning  any  subsistence 
to  his  wife  or  mother.'  This  again  is  merely  illustrative ;  hence  such  a 
debt,  even  though  contracted  by  a  minor  son  or  daughter,  must  be  dis- 
chsrgedL    (Dig.  I.,  V.,  219.) 

Nabada — A  debt  contracted  by  the  wife  shall  by  no  means  bind 
the  husband,  unless  it  were  for  necessaries  at  a  time  of  great  distress  :  a 
man  is  indispensably  bound  to  support  his  family. 

2.  A  wife  or  mother  shall  not  in  general  pay  the  debt  of  her  bus* 
band  or  son-   (Dig.  I.,  V.,  209.) 

Mahu — If  the  debtor  be  dead,  and  if  the  money  borrowed  was  ex- 
pended for  the  use  of  his  family,  it  must  be  paid  by  that  family,  divided 
or  undivided,  out  of  their  own  estate.     (Dig.  I.,  V.,  186.) 

Vbihaspati — ^A  house-keeper  shall  discharge  a  debt  contracted  by  his 
unde,  brother,  son,  wife,  servant,  pupil,  or  dependants,  for  the  support  of 
the^unily  during  his  absence.    (Dig.  I.,  V.,  189.) 

Nabada — Whatever  debt  has  been  contracted  for  the  use  of  the 
famflyby  a  pupil,  an  apprentice,  a  slave,  a  wife,  or  an  agent,  must  be  paid 
by  the  head  of  the  family.    (Dig.  I.,  V.,  191.) 

Catyatana — Bhrigu  ordained,  that  a  man    shall  pay  a  debt  con- 
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tracted  in  his  remote  absence,  even  without  his  assent,  by  his  senrant,  his 
wife,  his  mother,  his  pupil,  or  his  son  :  provided  it  were  contracted  for  the 
subsistence  of  the  family.    (Dig.  I.,  I.,  9.) 

When  he  wishes  to  relieve  his  natural  parents  or  spiritual  father,  his 
wife  or  others,  whom  he  is  bound  to  maintain,  or  when  he  is  preparing  to 
honor  deities,  or  guests,  he  may  receive  gifts  from  any  person,  but  must 
not  gratify  himself  with  such  presents.    (Manu  Chap.  IV.,  251.) 

Catyatana. — Should  a  widow,  who  has  several  property,  take  the  pro- 
tection of  another  man  without  the  assent  of  her  son,  her  PROPERTY 
may  be  seized  by  that  son,  if  there  be  no  daughters. 

2.  He  may  seize  it  to  discharge  debts,  but  never  for  his  own  gratifica- 
tion, since  he  cannot  compel  his  parents  to  pay  anything  for  an  im- 
proper cause. 

3.  Of  that  woman  who  has  male  issue,  but  deserts  her  son  though 
opulent,  Manu  declares  that  her  son  may  take  the  peculiar  property,  and 
discharge  therewith  his  father's  debts,     (big  I.,  V.,  224.) 

Three  persons, — a  wife,  a  son,  and  a  slave, — are  declared  by  law  to  have 
in  general  no  wealth  exclusively  their  own  ;  the  wealth,  which  they  may 
earn,  is  regularly  acquired  for  tiie  man  whom  they  belong,  (Mana 
Vni.,416.) 

Yajnyawalcya : — ^It  is  declared,  that  brethren,  husband  and  wife^ 
father  and  son,  cannot  become  SURETIES  for  each  other  before  partition, 
nor  reciprocally  lend  their  joint  property,  nor  give  EVIDENCE  for  each 
other  in  matters  relating  to  the  common  stock.    (Dig.  I.,  IV.,  140.) 


ADOPTED  CHILDREN. 


Mitaksliara  on  Adoption. 

CHAPTER  I.  SECTION  II. 
DEFINITION  OF  ADOPTION. 

1.  A  distribution  of  shares,  among  sons  equal  or  unequal  in  class, 
has  been  explained.  Next,  intending  to  show  the  rule  of  succession 
among  sons  principal  and  secondary,  the  author  previously  describes 
them.  "The  legitmate  son  is  procreated  on  the  lawful  wedded  wife. 
Equal  to  him  is  the  son  of  an  appointed  daughter.  The  son  of  the  wife 
is  one  begotten  on  a  wife  by  a  kmsman  of  her  husband,  or  by  some  other 
relative.  One,  secretly  produced  in  the  house,  is  a  son  of  hidden  origin. 
A  damsers  child  is  one  born  of  an  unmarried  woman  :  he  is  considered  as 
son  of  his  maternal  grandsire.    A  child,  begotten  on  a  woman  whose 

S first]  marriage  had  not  been  consummated,  or  on  one  who  had  been 
eflowered  [before  marriage],  is  called  the  son  of  a  twice-married  woman. 
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He,  wbom^  Ids  fatber  or  bis  motber  give  for  adoption,  thall  be  oooddared 
M  &  WMi  given.  A  son  bought  ia  one  who  was  sold  by  his  father  and 
mother.  A.  son  made  is  ooe  adopted  by  the  man  himself.  One,  who 
pves  himself,  is  s^-given.  A  child  accepted,  wliile  yet  in  the  womb,  is 
one  received  witb  a  bride.  He  who  is  taken  for  adoption,  having  been 
forsaken  by  Ms  parents,  is  a  deserted  son." 

2.  The  issue  of  the  breast  {ura$)  is  a  LEQITIMATE  SON  (ositiaa^. 
He  is  one  bom  of  a  legal  wife.  A  woman  of  eqnal  tribe,  espoused  in 
lawM  wedlock,  is  a  legal  wife ;  and  a  son  begotten  [by  her  hosband] 
on  her,  is  a  true  and  legitimate  son  ;  and  is  chief  in  rank. 

3.  The  SON  OF  an  APPOINTED  DAUGHTER  (fi»lriai.|m«m)  is 
equal  to  him ;  that  is  equal  to  the  legitimate  son.  The  tenn  signifies 
eon  of  a  daughter.  Accordingly  he  is  equal  to  the  legitimate  sou  :  as 
described  by  Va8I8HT*ha  :  *'  This  damsel,  who  has  no  brother,  I  will  rire 
unto  thee,  decked  with  ornaments :  the  son,  who  may  be  bom  of  ner, 
riiail  be  my  son.*'  Or  that  term  may  signify  a  daughter  becoming  by 
special  appointment  a  son.  Still  she  is  only  similar  to  a  legitimate  son ; 
for  she  derives  more  from  the  mother  than  horn  the  father.  Accordingly 
she  b  mentioned  by  Vasisht'ha  aa  a  son,  but  as  third  in  rank  :  "  Tbib 
appointed  daughter  is  considered  to  be  the  third  description  of  sons.'* 

4.  The  SON  OF  TWO  FATHERS  (dwyamnshvayana)  is  inferior  to 
the  natural  father's  legitimate  son,  because  he  is  prodnoed  in  another's  soil. 

5.  A  child,  begotten  by  another  person,  namely,  by  a  kinsman,  or  by 
a  brother  of  the  husband,  is  a  WIFE'S  SON  (cshetraja). 

6.  The  SON  OF  HIDDEN  ORIGIN  (autThaJa)  is  one  secretly 
brought  forth  in  the  husband's  house.  By  excTqdiog  tne  case  of  a  child 
begotten  by  a  man  of  inferior  or  superior  tribe,  this  must  be  restricted  to 
sn  instance  where  it  is  not  ascertained  who  is  the  father,  but  it  is  certain 
that  he  must  belong  to  the  same  tribe. 

7.  A  DAlfSEL*S  CHILD  (eammi)  is  the  offspring  of  an  unmarried 
woman  by  a  man  of  equal  class  as  (restricted  in  the  preceding  instance)  * 
and  he  is  son  of  his  maternal  grandfather,  provided  she  be  unmarried,  and 
abide  in  her  father's  house.  Sut,  if  she  be  married,  the  child  becomes  son 
of  her  husband  So  Menu  intimates :  **  A  son,  whom  a  damsel  conceives 
secredy  in  the  house  of  her  father,  isconsidere^l  as  the  son  of  her  husband 
and  denominated  a  damsers  son,  as  being  bom  of  an  unmarried  woman." 

8.  The  SON  OF  a  WOMAN  TWICE-MARRIED  is  one  begotten  bv 
a  man  of  equal  class,  on  a  twice-married  woman,  whether  the  first  mam- 
age  had  or  had  not  been  consummated. 

PARTIES  TO  AN  ADOPTION. 

9.  He,  who  is  given  by  his  MOTHER  with  her  husband's  cons^nt^ 
whUe  her  husband  is  absent,  [or  incapable  though  present, }  or  [without 
his asBeotl  after  her  husband's  decease,  or  who  is  given  by  his  FATHER, 
or  by  both,  being  of  the  same  class  with  the  person  to  whom  he  is  given 
becomes  his  given  son  (daUaea),  So  MiNU  oedares :  *'  He  is  called  a  son 
given  (dattrimd),  whom  is  father  or  mother  afEectionately  gives  as  a  son, 

ad 


Digitized  by  VjOOQIC 


14  mKTE—(Htndu8).  [mitakshaba. 

being  alike  (by  class),  and  in  a  time  of  distress ;  confirming  the  gift  with 
water." 

10.  By  specifying  distress,  it  is  intimated,  that  the  son  should  not 
be  given  unless  there  be  distress.  This  prohibition  regards  the  giver  (not 
the  taker). 

11.  So  an  ONLY  SON  must  not  be  given  (nor  accepted).  For 
Vasisht'ha  ordains    '^  Let  no  man  give  or  accept  an  only  son.'* 

12.  Nor,  though  a  numerous  progeny  exist,  should  an  ELDEST  SON 
be  given :  for  he  chieflv  fulfils  the  office  of  a  son  ;  as  is  shown  by  the 
following  text :  "  By  theddest  son,  as  soon  as  bom,  a  man  becomes  the 
father  of  male  issue." 

THE  CEREMONY  OF  ADOPTION. 

13.  The  mode  of  accepting  a  son  for  adoption  is  propounded  by 
Vasisht'ha  :  "  A  person,  beine  about  to  adopt  a  son,  should  take  an  unre- 
mote  kinsman  or  the  near*^  relation  of  a  kinsman,  having  convened  his 
kindred  and  announced  his  intention  to  the  king,  and  having  offered  a 
burnt  offering  with  recitation  of  the  holy  words,  in  the  middle  of  his 
dwelling. 

14.  [An  imremote  kinsman.]  Thus  the  adoption  of  one  very  distant 
by  countiy  and  language,  is  fofoidden. 

15.  The  same  [ceremonial  of  adoption]  should  be  extended  to  the 
case  of  sons  bought,  self -given,  and  made  (as  well  as  that  of  a  son  desert- 
ed) for  parity  of  reasoning  requires  it. 

16.  The  son  bought  (crita)  is  one  who  was  sold  by  his  father  and 
mother,  or  by  either  of  them  :  excepting  as  before  an  only  son  or  an  eldest 
one,  and  supposing  distress  and  equality  of  tribe.  As  for  the  text  of 
Menu,  (^^  He  is  called  a  son  bought,  whom  a  man,  for  the  sake  of  having 
issue,  purchases  from  his  father  and  mother :  whether  the  child  be  equal 
or  unequal  to  him")  it  must  be  interpreted  "  whether  like  or  unlike  in 
qualities  ;"  not  in  class ;  for  the  author  concludes  by  saying  "  This  law  is 
propounded  by  me,  in  regard  to  sons  equal  by  class." 

17.  The  son  made  (Oritrimd)  is  one  adopted  by  the  person  himself, 
who  is  desirous  of  male  issue  :  oeing  enticed  by  the  show  of  money  and 
land,  and  being  an  orphan  without  father  or  mother  :  for,  if  they  be  living, 
he  is  subject  to  their  control. 

18.  The  son  self -given  is  one,  who,  being  bereft  of  father  and 
mother,  or  abandoned  by  them  (without  cause),  presents  himself,  saying 
"  Let  me  become  thy  son." 

♦  19.  The  son,  received  with  a  bride,  is  a  child,  who,  being  in  the 
womb,  is  accepted  when  a  pregnant  bride  is  espoused.  He  becomes  son 
of  the  bridegroom. 

20.  A  son  deserted  (apavidd'ha)  is  one,  who,  haying  been  discarded 
by  his  father  and  mother,  is  taken  for  adoption.  He  is  son  of  the  taker. 
Here,  as  in  every  other  instance,  he  must  be  of  the  same  tribe  with  the 
adoptive  father. 
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RIGHTS  AND  LIABILITIES  AKISING  FROM   ADOPTION. 

21.  Having  premised  sons  chief  and  secondary,  the  author  explains 
the  order  of  their  SUCCESSION  to  the  heritage :  "  Among  these,  the  next 
in  order  is  heir,  and  presents  fnneral  oblations  on  failure  of  the  preceding.** 

22.  Of  these  twelve  sons  abovementioned,  on  failure  of  the  first 
respectively,  the  next  in  order,  as  enumerated,  must  be  considered  to  be 
the  giver  of  the  fnneral  oblation  or  performer  of  obsequies,  and  taker  of  a 
diare  or  successor  to  the  effects. 

23w  If  there  be  a  legitimate  son  and  an  appointed  daughter,  Mnru 
propounds  an  exception  to  the  seeming  right  of  the  leg^tinute  son  to 
take  the  whole  estate  :  "  A  daughter  having  been  appointed,  if  a  son  be 
aft^wards  bom,  the  division  of  the  heritage  must  in  that  case  be  equal  : 
since  tibere  is  no  right  of  primogeniture  for  the  woman.** 

24.  So  the  aUotment  of  a  quarter  share  to  other  inferior  sons,  when 
a  superior  one  exists,  has  been  ordained  by  Va8I8HT*ha  :  "  When  a  son  has 
been  adopted,  if  a  legitimate  son  be  afterwards  born  ;  the  given  son  shares 
a  fourth  part.**  Here  the  mention  of  a  son  given  is  intended  for  an  in- 
dication of  others  also,  as  the  son  bought,  son  made  by  adoption,  and 
[son  self -given  and]  tne  rest :  for  they  are  equally  adopted  as  sons. 

25.  Accordingly  Cattataka  says :  '*  If  a  le^timate  son  be  bom,  the 
rest  are  pronounced  sharers  of  a  fourth  part,  provided  they  belong  to  the 
same  tribe,  but  if  they  be  of  a  different  daw,  they  are  entiUed  to  food 
and  raiment  only.** 

26.  ''  Those  who  belong  to  the  same  tribe,**  as  the  son  of  the  wife, 
the  son  given  and  the  rest  [namely  the  sons  bought,  made,  self-given,  and 
discarded,]  share  a  fourth  part,  if  there  be  a  true  legitimate  son  :  but  those 
who  belong  to  a  different  class,  as  the  dam8el*s  son,  the  son  of  concealed 
origin,  tiie  son  of  a  pregnant  bride,  and  the  son  by  a  twice-married  woman, 
do  not  take  a  fourth  part,  if  there  be  a  legitimate  son  :  but  they  are  en- 
titled to  food  and  raiment  only. 

27.  "  Exceptionable  sons,  as  the  son  of  an  unmarried  damsel,  a  son  of 
concealed  origin,  one  received  with  a  bride,  and  a  son  by  a  twice-married 
woman,  share  neither  the  funeral  oblation,  nor  the  estate.**  This  passa^ 
of  Vishnu  merely  denies  the  right  of  those  sons  to  a  quarter  share,  if 
there  be  legitimate  issue  :  but,  if  there  be  no  legitimate  son  or  other  pre- 
f»able  claimant,  even  the  child  of  an  unmarried  woman  and  the  rest  of 
the  adoptive  sons  may  succeed  to  the  whole  paternal  estate,  under  the 
text  before  cited. 

28.  ^  The  legitimate  son  is  the  sole  heir  of  his  f  ather*s  estate ;  but, 
for  the  sake  of  innocence,  he  should  give  a  maintenance  to  the  rest.** 
This  text  of  Mskt  must  be  considered  as  applicable  to  a  case,  where  the 
adopted  sons  (namely  the  son  given  and  the  rest)  are  disobedient  to  the 
i^itimate  son  and  devoid  of  good  qualities. 

29,  Here  a  special  rule  [different  from  Cattataha*8]  in  propounded 
by  the  same  author  (Menu)  respecting  the  son  of  the  wife  :  Let  the  legi- 
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timate  son,  when  dividing  the  paternal  heritage  give  a  sixth  part,  or  a 
fifth,  of  the  patrimony  to  the  son  of  the  wife.'*  The  cases  must  be  thus 
discriminated:  if  disobedience  and  want  oF  good  qualities  be  united,  then 
a  sixth  part  should  be  allotted.  But,  if  one  only  of  those  defects  exist, 
a  fifth  part 

30.  M£NTT,  having  premised  two  sets  of  six  sons,  declares  the  first 
six  to  be  heirs  atid  kinsmen  ;  and  the  last  to  be  not  heirs  but  kinsmen  : 
"  The  true  legitimate  issue,  the  son  of  a  wife,  a  son  given,  and  one  made 
by  adoption,  a  son  of  concealed  origin,  and  one  rejected  [by  his  parents,] 
are  the  six  heirs  and  kinsmen  The  son  of  an  unmarried  woman,  the  son 
of  a  pregnant  bride,  a  son  bought,  a  son  by  a  twice-married  woman,  a 
son  self -given,  and  a  son  by  a  Sudra  woman,  are  six  not  heirs  but 
kinsmen. 

31.  That  must  be  expounded  as  signifying,  that  the  first  six  may- 
take  the  heritage  of  their  father's  collateral  kinsmen  (sapindaa  and  sanut- 
nodacas)  if  there  be  no  nearer  heir ;  but  not  so  the  last  six.  However, 
consanguinity  and  the  performance  of  the  duty  of  offering  libations  of 
water  and  so  forth,  on  account  of  relationship  near  or  remote,  belong  to 
both  alike. 

32.  It  must  be  so  expounded ;  for  the  mention  of  a  given  son  in  the 
following  passage  is  intended  for  any  adopted  or  succedaneous  son  '*  A. 
given  son  must  never  claim  the  family  and  estate  of  his  natural  father. 
The  funeral  oblation  follows  the  family  and  estate  :  but  of  him,  who  has 
given  away  his  son,  the  obsequies  fail." 

33.  All,  without  exception,  have  a  right  of  inheriting  their  father^s 
estate,  for  want  of  a  preferable  son  :  since  a  subsequent  passage  ("  not 
brothers,  nor  parents,  but  sons,  are  heirs  to  the  estate  of  the  father,")  pur- 
posely affirms  the  succession  of  all  subsidiary  sons  other  than  the  true 
legitimate  issue ;  and  the  right  of  the  legitimate  sou  is  propounded  by  a 
separate  text  0*^  the  legitimate  son  is  the  sole  heir  of  his  father's  estate ;") 
and  the  word  "  heir"  {dayadd)  is  frequently  used  to  signify  any  successor 
other  than  a  son. 

34.  The  variation  which  occurs  in  the  institutes  of  Vasisht'ha  and 
the  rest,  respecting  some  one  in  both  sets,  must  be  understood  as  founded 
on  the  difference  of  good  and  bad  qualities. 

35  But  the  assignment  of  tlie  tenth  place  to  the  son  of  an  appoint- 
ed daughter,  in  Gautama'8  text,  is  relative  to  one  differing  in  tribe. 

36.  The  following  passage  of  Mbnu  :  "  If,  among  several  brothers  of 
the  whole  blood,  one  have  a  son  bom.  Menu  pronounces  them  all  fathers 
of  male  issue  by  means  of  that  son  ;"  is  intended  to  forbid  the  adoption  of 
others,  if  a  brother's  son  can  possibly  be  adopted.  It  is  not  intended  to 
declare  him  son  of  his  uncle  :  for  that  is  inconsistent  with  the  subsequent 
text ;  **  brothers  likewise  and  their  sons,  gentiles,  cognates,  &c." 

37.  The  author  next  adds  a  restrictive  clause  by  way  of  conclusion 
to  what  had  been  stated  :  **  This  law  is  propounded  by  me  in  regard  to 
sons  equal  by  class." 
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3d.    1\na  TOftxim   ib  applicable  to  sons  alike  by  class,  not  to  sach  as 

Id.  Here  tke  damsel^B  son,  the  son  of  hidden  origin,  the  Son  received 
wHik  K  \ynde,  and  a  son  by  a  twice-married  woman,  are  deemed  of  like 
diB,  tbioQgYi  their  natural  father,  but  not  in  their  own  characters :  for 
1^sj  are  not  within  the  de&nition  of  tribe  and  class. 

40.    ^aoe  iasne,  procreated  in  the  direct  order  of  the  tribes,  as  the 
i  honMiticta  and  the  rest,  are  comprehended  ander  legitimate  issue,  it 
i  be  understood,  that,  on  failure  of  these  also,  the  right  of  inheritance 
dcTolTea  on  the  son  of  the  wife  and  the  rest 

41.  Bat  the  son  by  a  Sudra  wife,  though  legitimate,  does  not  take 
tilt  wfaoie  estate,  even  on  failure  of  other  issue.  Thus  Menu  says  :  '*  But 
whether  the  man  have  sons,  or  have  no  sons,  [by  his  wives  of  other 
<JaaBea3  no  more  than  a  tenth  part  must  be  given  to  the  son  of  the  Sudra,^ 

42-  "  Whether  he  have  sons,**  whether  he  have  male  issue  of  a  rege- 
"BendiA  tribe ;  '^  or  have  no  sons,"  or  have  no  issue  of  such  a  tribe ;  in 
eitho'  ose,  upon  his  demise,  the  son  of  the  wife  or  other  fadoptive  son,] 
«r  aay  other  kinsman  [and  heir,]  shall  give  to  the  Sudras  son,  no  more 
than  a  tenth  part  of  the  f  ather^s  estate. 

43-  Hence  it  appears  that  the  son  of  a  Kshatriyft  or  Vaisyft  wife 
takes  the  whole  property  on  failure  of  issue  by  women  of  equal  class. 
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Dattaka-Cliaiidrika  on  Adoption. 

SECTION  1. 

JSissMH  <^  adoption — Who  may  adopt-^What  description  of  ion—How 
to  be  selected — Preference  to  be  given  to  a  brother's  son-^The  gift  by 
whom  to  be  made, 

L  By  tbe  favour  of  Qiaiidrikala,  the  Dattaka-Chandrika,  the  dispeller  of  the 
isabtariaiay  from  wliat  was  not  propounded  in  the  Chandrika,  is  compiled. 

1  Every  rale  relative  to  the  adopted  son,  ordained  for  the  kali  age.  which  was 
■ot  imemtedbj  me,  id  the  Cbandrika  in  treating  on  the  eighteen  topics  at  litigation. 
fnpanded  is  tbttextmot  Aiana,  and  other  saints,  is  fully  and  specially  ezpoundea 

IL    Oath's  §abjeet  Mann  says:  *<A  son  of  any  description  must  be  anxioo«ly 

ateedL  brn  maa  dostitate  of  male  issue,  for  the  >«eke  of  the  funeral  cake,  water  anl 

sokmM  ritet ;  and  tor  the   celebrity  of  his  nam»*."— Atn.    "  By  a  man  destitute  of 

msh  mmns  oalr.  moMt  the    aubautate  for  a  son  of  some  one  description,  always  be 

saatsdr  mJopted  ;  for  the  sake  of  the  funeral  cake,  water  and  solemn  rites." 

J    mn^  m   mm,n  da«>titate  of  male  issue  :'*    that  is,— by  one  to  whom  NO  SON 

M»t«»*  Wn   bom^  i    or   whose  son  may  have   DIED  ;  for,  a  text  of  Saunaka 

U!^urH»A  de»titiit«  of  a  son,  or  one  whose  son  may  have  died,  having  fasted 

Utmskitmm.'' 
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5.  Therefore,  althooeh  by  the  prodnction  of  a  soil,  the  exemption  from  debt,  de- 
daced  from  the  text  of  BCana  Bubjomed,  may  have  taken  place  ;  still  on  the  deatli  of 
each  son,  for  the  sake  of  f  aneral  rites  the  affiliation  of  another  son  is  indispensable. 
By  the  eldest,  at  the  moment  of  birth  a  man  becomes  father  of  male  issue,  and 
absolved  also  from  debt  to  his  proKenitors.  He  therefore  is  entitled  to  take  the 
estate.'' 

6.  The  term  '  male  issue,'  (putra)  here  used^  is  illustratiTe  of  the  grandson,  and 
ffreat-grandson  ;  for  these  equally  present  oblations  of  food,  and  preserve  the  line. 
Otherwise,  it  would  follow  that  the  adoption  of  a  son,  by  one  whose  son  had  died, 
notwithstanding  the  existence  of  a  granason,  were  without  reason.  It  therefore  results 
that  one  only  destitute  of  a  grandson  and  great-grandson  may  adopt 

7.  It  must  not  be  argued,  that  from  the  qualities  of  being  male  and  singular,  beine 
attributed  to  the  adopting  party,  by  the  expression  "  a  man  destitute  of  mCe  issue, 
something  definite  is  meant :  therefore  the  same  person  must  not  be  adopted  by  two 
individuals  nor  any  son  by  woman.  For  the  adoption  of  the  Dvyamu8hya^  ana  or  son 
of  two  fathers  by  two  persons  will  be  pre<>ently  declared ;  [and]  women  with  the 
sanction  of  their  husbands  are  competent  to  adopt :  «s  Yasishtha  shews  :  **  Let  not  a 
woman  either  give  or  receive  a  son  in^  adoption  :  unless  with  the  assent  of  her  hus- 
band." 

8.  **  A  substitute."  Now  such  is  of  eleven  descriptions,  the  son  of  the  wife  and  the 
rest.  Thus  Manu  [ordains]  :  **  Sages  declare  these  eleven  sons  (the  son  of  the  wife 
and  the  rest)  as  specified  to  be  substitutes  for  the  real  legitimate  son  ;  for  the  sake  of 
preventing  a  failure  of  obsequies."  Vrihaspati  also.  "  Of  the  thirteen  sons  who  have 
been  enumerated,  by  Manu  m  their  order,  the  legitimate  son  and  appointed  daughter 
are  the  cause  of  lineage.^  As  oil  is  substituted  b^  the  virtuous  for  liquid  butter :  so 
are  eleven  sons  by  adoption  snbstituted  for  the  legitimate  sou  and  appointed  daughter*** 

9.  Of  these  however  in  the  present  age,  all  are  not  recognised.  For  a  text  re- 
cites ;— "  SONS  OF  MANY  DESCRIPTIONS  who  were  made  by  ancient  saints 
CANNOT  NOW  BE  ADOPTED  by  men,--by  reason  of  their  deficiency  of  power;*' 
and  aitainst  those  other  than  the  son  given,  being  substitutes,  there  is  a  prohibition 
in  a  passage  of  law  wherein  after  having  been  premised,—"  The  adoption,  as  sons  of 
those  other  than  the  legitimate  son  and  son  ffiven,"— it  is  subjoined,—"  These  roles 
sages  pronounce  to  be  avoided  in  the  kali  age." 

10.  The  rules  relative  to  the  adopts  son  are  now  propounded.  On  this  subject 
Saunaka  ordains,—"  the  adoption  of  a  son  by  any  Brahmana  must  be  made  FROBC 
amongst  SAPINDAS,  or  kinsmen  connected  by  an  oblation  of  food:  OR  ON 
FAILURE  OF  THESE,  AN  <  ASAPINDA' or  one  not  so  connected,  otherwise  let 
him  not  adopt." 

1 1.  Here  since  it  is  mentioned  generally,  from  amongst  *  sapindas,*  it  is  meant  from 
such  both  of  the  same  or  a  different  general  family  ;  and,  accordingly  on  default  of  a 
*  sapinda'  kinsman,  one  belonging  to  the  same  general  family  and  failing  this  latter,  a 
person  even  of  a  different  general  family  are  to  be  adopted.  Sakala  declares  this, 
"  Let  one  of  a  regenerate  tribe  destitute  of  male  issue  on  uiat  account  adopt  as  a  son 
the  offspring  of  a  *  sapinda'  relation  particularly  :  or  also  next  to  him  one  bom  in 
the  same  general  family.  If  such  exist  not,  let  him  adopt  one  bom  in  another  family : 
except  a  daughter's  son,  and  a  sister's  son,  and  the  son  of  the  mother's  sister." 

12.  "  Otherwise  let  him  not  adopt."  By  this,  a  given  son  being — other  than  a 
Brahmana,— a  Kahatriya  and  so  forth— in  short  of  a  DIFFERENT  CLASS  is  excluded. 
This  Manu  declares  :  "  He  is  called  a  son  g[iven,  whom  his  father,  or  mother  affec- 
tionately give  as  a  son,  being  alike  and  in  a  tune  of  distress,  confirming  the  gift  with 
water." 

18.  "In  a  time  of  distress."]  The  adopter  being  DESTITUTE  OF  MALE 
ISSUE.-"  Alike"]  belonging  to  the  same  class. 

li.  "  Alike  not  by  tribe,  but  by  qualities  suitable  to  the  family.  Accordingly,  a 
Kshatriya,  or  a  person  of  any  other  inferior  class  may  be  the  given  son  of  a  Bnh- 
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■im.*  As  for  this  uxUrpntetum  bj  Medhaiithi ;  it  ii  thn»  noooeO^d.  Wbere 
tben  ttty  be  xm>  reml  l«;ituiiste  ton,  altboagk  as  bong  infuior  in  cUn,  Um  Kalutrija 
aaatb*  iBit  Aie  not  entitled  to  pntant  tbe  obUtioo  of  food  and  water ;  itiU  tbtir 
tM  Italian  nay  be  leeaUr  aitabUslwd  by  naaoe  of  their  being  bceeicial  in  petpa- 
^maaag  the  Heme  end  tEe  hka  ;  bat  as  tbey  are  benelteial  in  a  nnil  degiet,  tbey  only 


AUUU1J&JK9  9UJN  ana  oisicks  o\jn  men  to  cnoee  ocoer  uian  Dooiaa. 
ingij  Sannaka.  **  Of  Kabatrijae  in  their  own  daat  poeitird j,  and  (on  de- 
I  a  flapinda  kinaman]  eren  in  the  general  familj,  following  the  aame  pnnutiTe 
il  gmde  (Gani).    Of  Vaisjat,  from  amonget  thoee  of  the  Vaiea  class  ;  of 


15.  Katymma  dedaiea  this  :« If  they  be  of  a  DIFFERENT  CLASS,  they 
se  eBkitlQd  to  food  and  raiment  only.**— Sannaka  alao.  "  If  one  of  a  diifereot  cla« 
ihoald  bowerer  in  any  case  hare  been  adopted  as  a  son,  he  shoold  not  aake  him 
^  paxtidpator  of  a  ahare  :  this  is  the  doctrine  of  Sannaha  also.**— By  Ti^valkya 
also  it  is  dedared  that  one  of  the  same  class  presents  the  faneral  cake  and  partki- 
petes  in  a  share :  but  the  filial  relation  of  one  of  a  different  class  is  not  denied  ; — 
and  Taska  explicitly  declares  this  :  **  A  person  of  the  same  dam  mast  be  adopted 
as  a  sen.  Seeh  a  aon  performs  the  oblations  and  takes  the  estate  ;  on  defaalt  of  nins, 
OBc  <liffeienl  in  daaa,  who  is  regarded  merely  as  prolonging  the  line.  He  reeeiTea 
food  and  raimmt  only  from  the  person  sncceeding  to  the  estate.** 

16.  In  fact,  the  eonstniction  of  the  word  'alike*  (sadrisa)  in  Mena*stezt 
as  sigoifyingf—^f  the  same  class — is  only  proper  ;  for  elsewhere  the  parUdpating  as 
an  heir  oi  sadi  adopted  son  is  shewn :  and  the  participating  in  the  inheriUnoe  of  oae 
vneqnal  in  daaa  ia  imposdble. 

17.  *  Except  a  daagfater*B  son  and  a  sister's  son.**  This  prohibitioQ  against 
the  DAnGHT£B*S  SONand  SISTERS  SON  refers  to  those  other  than  Sadraa. 
Aeeordiagiy  Sannaka.    **  Of  Ksbatriy 

fB«iltofa 

spiritnal  _  .  .  ,     . 

Sodras  from  amongst  those  Sodia  class :  of  all  and  the  tribes  likewise  in  [their 
ewmj  flsHWwi  only  and  not  otherwise.  Bat  a  daoghter*s  son  and  a  sister's  son  are 
aHliated  by  Sndraa.  For  the  three  saperior  tribes,  a  sister's  son  is  no  where  [men- 
tuned  as]  a  aon.*^ 

18.  **  Eren  in  the  general  family,  following  the  same  primitire  spiritnal  guide.** 
Since  there  are  no  distinct  and  pecoliar  i^enerd  fiunilies  of  [primitiTe]  Kshatri^as, 
tike  general  &mily  following  the  same  primitire  spiritual  guide  is  spedned  ;  for  it  is 
dedared  in  the  passage  subjoined,  that  one  of  the  tribe  in  question  participates  in 
such  goieral  family.  **  He  specifies  the  general  families  of  Rshatriyas  and  Vaisyaa, 
aa  diatinguished  by  following  the  same  primitiTe  spiritual  guide.** 

19L  "  In  [their  own]  classes  only  not  otherwise.**  This  is  a  restriction  intended 
to  f  mbid  the  sdoption  of  one  of  a  different  tribe  ;  otherwise  the  text  of  Katyayana 
befoR  dted  would  be  contradicted. 

20.  In  respect  however  to  this  subject  [it  is  to  be  obserred,  that]  where  a 
BROTHER'S  SON  may  exist  amongst  near  kinsmen,  he  only  is  to  be  adopted  This 
H ann  ordains.  **  If  one  among  brothers  of  the  whole  blood  be  possessed  of  male 
iasne,  Mann  pronounces  that  they  all  are  fathers  of  the  same  by  means  of  that 
son.'*  Vrisbaspati  [also]  **  if  there  are  sereral  brothers,  the  sons  of  one  man  by 
the  same  mother,  on  a  son  beinff  bom  to  one  eren  of  them,  all  of  them  are  declared 
to  be  fathers  of  male  issue.**  Imder  these  two  texts,  if  a  brother's  son  is  in  any 
manner  capable  of  being  a  substitute,  it  is  inferred  that  another  is  not  to  bu  adopted. 

21.    **  OSepTing  must  be  produced  :  this  precept  is  peremptory  :  in  some  man- 
ner 01  anothgr  it  most  be  complied  with.    Since  the  representation  of  the  filial  rela- 
two  here  fcontemplated]  obtains  in  the  brother's  son  ;  the  effects  thereof,  via.,  the 
oblation  of  the  faneral  oUkc,  libation  of  water  and  the  like,  and  exemption  from 
ezdasion  from  heaven  would  be  accomplished  [by  his  existence]  :  hence  there  can 
be  no  occasion  to  proceed  in  the  re-attainment  of  the  same  ;  con8e<)uenUy  a  brother's 
son  though  onadopted   is  filially  related ;  in  conformity  with  this  text  of  Yrihat 
Pu^t^L    "  Let  the  nephew  of  a  paternal  undo  destitute  of  male  issue  be  his  son  : 
he  ooly  should  perform  his  obsequies  of  the  funeral  repast  and  of  oblations  of  food 
and  of  waters**     Hence,  a  brother's  son  existing,  no  aflEiliation  [of  him  or  another,]  as 
aaon given,  and  00  forth  takes  place.'* 
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22.  This  it  not  to  be  argaed  :  for  althoagh,  by  retson  of  tb«  iiepbew'i  possess- 
ing the  representation  of  the  filial  relation,  he  may'be  the  means  of  procuring  exemp- 
tion from  exclusion  from  heaven  and  so  forth  :  still,  as  the  celebration  of  name  and 
the  due  perpe'uatinn  of  lineage  would  not  be  attained, — for  the  sake  of  th  same, 
the  COiiSriTUTINd  HIJii  [an  ADOPTfiD  son,]  is  INDISPE^TSABLE.  Be- 
sides the  two  texts  th  question  do  not  prohibit,  where  a  brother*^  son  may  exist, 
the  constituting  [him  or  another]  a  son  given  and  po  forth  :  but  indicate  [a^  inherent 
in  a  nephew]  the  virtue  of  a  son  coosi-ting  in  the  capacity  to  perform  the  funeral 
repaf>t  and  so  forth — For  otherwise  a  contradiction  of  the  rale  for  the  production  of  a 
kshetraja  son,  notwithntanding  a  brother's  son  may  exist  would  ffiU  w  :  snd  since  by 
the  text  subjfiined,  the  resemblance  of  a  fH>n*s  son  obtains  in  a  daughters  s«in,  areord- 
ing  to  the  n-asoning  recited,  the  non-adoption  of  a  son  given,  and  the  rest  where  a 
daughter's  son  also  mi^t  exist  would  result.  **  By  that  male  child,  whom  a  daug  ter 
whether  formally  appointed  or  not,  shall  produce  from  a  husband  of  a  equal  class, 
the  maternal  granofather  becomes  the  grand-sire  of  a  son's  son  :  let  that  son  givt 
the  funeral  oblation,  and  possess  the  inheritance." 

2S.  But,  if  where  even  a  brother's  son  may  exist,  the  constituting  [him  or 
another]  a  son  given  and  so  forth  be  legal ;  then,  though  in  'he  texts  subjoined,  the 
resemblance  of  the  virtue  of  a  son  is  shewn  to  obtain  in  the  son  of  a  rival  wife,  where 
even  such  son  existed,  the  affiliation  of  a  son  given  and  so  forth  by  the  step-mother 
might  take  place. — Ynhaspati.— **  The  same  rule  is  also  ordained  in  respect  to  many 
wives,  of  the  same  person."  Manu,  **  If  smong  all  the  wives  of  the  same 
husband,  one  bring  forth  a  male  child,  Mana  has  declared  them  all  by  means  of  that 
son  to  be  mothers  of  male  is  ue." 

24.  Should  this  be  objected,  it  is  wrong.  In  the  same  maimer  as  w*tere  the  curd, 
—which  is  he  obiect  contemplated  by  the  person  proceeding  to  produ'  e  the  gramous 
Bub^tance  alluded  to  in  the  passsge  of  the  Ve«las  subji»inM — is  wanting,  it  u  that 
substance  which  causes  the  individual  to  proceed  therein  and  not  the  whey  or  serous 
part  [incidentally  produced]  ;  for  that  not  being  the  object  is  of  no  use.— ^  He  mixes 
coagulated  milk  (dadhi)  in  boiled  milk  ;  that  is  a  curd  of  two  milk  «hey  (amiksba), 
—an  oblation  to  the  Vaisvadeva  set  of  divinities,  and  whey  for  horses*' — C)r — 
in  the  same  manner,  as  on  the  anniversary  of  the  decease  of  a  father,  [who  died  dar- 
ing the  tirst  half  of  Asvina  denominated  pitripaksha],  the  ceremonials  of  a  parvana 
rite  having  been  completed  in  honor  of  the  father  and  other  two  paternal  ancestors  in 
ascent  above  him,  —a  parvana  rite  is  not  recommenced  on  account  of  the  fune  a<  repast 
in  honour  of  the  maternal  grandfather  and  other  two  male  ancestors  [on  the  mother*s 
side]  ;  for  the  commencement  of  the  same  depends  on  the  funeral  repast  in  honour  of 
the  paternal  ancestors,  [which  in  this  instance  would  have  been  already  completed  1  : 
— So  also  in  the  case  in  Question,  the  affiliation  of  a  son  by  wuinan  proceeding  legally, 
with  the  sanction  of  her  husband,  to  constitute  for  him  male  issue,  only  takes  place 
where  no  son  of  that  person  may  exist  But,  if  he  have  any,  although  she  mav  be 
destitute  of  the  same,  such  adoption  does  not  obtain  ;  for  to  proceed  taerein  would  be 
unproductive  of  the  object. 

25.  In  that  case  she  would  not  be  exempted,  from  exclusion  from  heaven.  In 
anticipation  of  this  objection,  the  two  texts  of  Manu,  and  Yrihaspati,  by  propounding 
the  existence  of  tilial  relation,  in  the  son  of  a  rival  wife,  [to  his  step-mother,]  provide 
for  her  exemption,  from  exclusion  from  heaven,  and  the  performance  for  her  funeral 
obsequies  ;  for,  except  the  offspring  of  her  husband,  she  can  have  no  other. 

26.  Since,  [a  wife]  can  have  no  other  offspring,  but  the  issue  of  her  husband, 
the  son  in  question  even  preserves  her  lineage.  Therefore,  where,  the  son  of  a  rival 
wife  exists :  as  the  whole  benefit  even  of  a  son  is  attained,  no  affiliation,  [by  the  step- 
mother, of  him  or  another,]  as  a  son  given  and  so  forth,  takes  place. — But  as  tne 
capacity  of  prolonging  lineage,  does  not  obtain  in  a  brother's  son,  although  such  son 
may  exist ;  [he,  or  if  any  imped  ment  exist,  another,]  must  be  affiliated,  as  a  son 
given  and  so  forth  :  there  is  m  this  respect  a  material  difference. 

27.  But  if,  a  brother's  son  existing,  the  affiliation  of  him  only  is  indispensable  ; 
where  there  may  be  ONLY  ONE  BKOTHER'S  SON,  in  that  ease  the  adoption 
cannot  take  place ;  on  account  of  the  text  of  Vasishtha,  which  recites,— "  an  only  son 
let  no  man  give,  or  accept.— For  he  is  destined  te  prolong  the  line  of  his  ancestors.** 
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Skovld  tiiis   be  aOeg«d,  it  is  not  Acouata.     For,  tho  tost  ia  qveitiott 
ble  to  a  case,  otber  ^ui    tliAt   of  the  DryaBiiidi^aysML    or  toil  of 

lie  eztinctioa  of  lio 


•In  the  cese  of  the  DrjunnihTSTana,  the  eztinctioa  of  lineege,  oon- 
tpwpiafwi  ia  the  claoae  of  the  text,  eontainini^  u&e  reaeon,  woald  not  take  place  ;  and 
n  in^estuii  found  in  the  Poimnaa,  as  to  the  affiiiatioii,  by  Yetala,  of  the  eoa  ai  IhSa 
koiber]  Bhairava.  Thoa — '^  Aceordingiy  he  (BhairaTa)  at  ■ome  time  eopolated 
vifek  Urrasi,  a  celestial  nymph,  and  procreated  oa  her  a  ion  named  Soreea.  Yetala 
ibo  affiliated  him,  aa  hia  boo  ;  and  in  oonaeqiienoe  by  meant  of  this  son,  both  attained 
hcafeoly  aalTation.'' 

S9.  In  anawer  to  the  oneation — by  whom  is  a  son  to  be  girea  ?  Saonaka  de- 
dsRs.  *^  By  no  man,  haTiing  an  ONLY  SON  is  the  gift  of  a  son  to  be  ever  made. 
Bj  a  man  haTing  sereial  aona,  such  gift  is  to  be  anxiously  made.** 

90.  The  aathor  apprehoiding  an  extinction  of  lineage  in  case  of  the  gift  of  a 
m  by  one  even  having  two  sons  says  ;  **  by  one  having  several  sons." 

3L  Bnt  BT  A  WOICAN,  the  gift  may  be  made  with  her  HUSBAND'S 
SANCTION  if  he  be  alive  ;  or  even  withoat  U  if  he  be  dead,  have  emigrated  or 
entered  a  religions  order. — Accordingly  Yasishtha.  ^  Let  not  a  woman  either  give  or 
ncct^  a  son  imleaa  with  the  assent  of  her  hosband." 

32.  Now,  if  there  be  no  prohibition  even  there  ia  aaaent :  on  aoeoont  of  the 
naxiB :  *^  The  intention  of  another,  not  prohibited,  is  sanctioned." — Ti^^valk^ 
saggwti,  the  independency  of  the  woman.  **  He  whom  his  father  or  mother  gives  is 
a  SOB  givea.**— Also,  m  another  place  :  ^  deoaited  by  hia  father  and  mother  or  «ther 
of  them." 


SECTION  II. 

Tie  form/or  adoption — The  tno§t  eligible  period  for  eeleetum — Rulee  under 
certain  ^rcumstcmces — The  adopted  son  may  he  eon  of  two  fathera, 

1.  Next  Samtaka  proponnds  the  form  for  the  ado^on  of  a  son.  **  I,  Saonaka* 
now  declare  the  best  adoption  :  One  having  no  male  issoe  or  whose  male  issne  has 
died,  having  &8ted  for  a  son  ; — ^ 

1  Adoption.]  The  form  for  adoption — Having  fasted.]  Having  observed  a 
fast  m  the  day  preceding  the  adoption.— Vriddha  Gantema  has—**  The  impotent  man 
or  also  ooe  whose  offspnng  has  died.** 

3.  ^  Having  given  two  pieces  of  doth,  a  pair  of  ear-rings,  a  torban,  a  ring  for 
the  fore-finger  to  a  priest  religiously  disposed,  a  follower  of  Yishno,  and  thoroaehly 
reed  in  the  Yedaa.  Having  venerated  the  king  and  virtuous  Brahmaoas  by  a  ouoha- 
packha  (or  prepared  food  consisting  of  honey,  liquid  butter  and  cards)  .^ 

4.  If  the  kin^  be  at  adistance,  [he  should  thus  venerate]  the  chief  of  the  village ; 
for  a  text  recites  :  having  invited  all  kinsmen,  and  the  chief  of  the  village  also,*'  Brah- 
manss.]  The  plurality  meant  by  this  word,  is  restricted  to  three  on  account  of  the 
argument^  exemplified  in  the  instance  of  the  white  patridgea. — The  venerating  Bcah- 
maoBS  is  with  a  view  to  their  asking  [the  child  in  adoption.] 

5.  *  Both  a  bunch  of  sixty-four  stem,  entirely  of  the  kusa  grass,  and  fuel  of  the 
lalssstree, — also  having  coLeded  these  articles  :  having  earnestly  invited  kinsmen 
sod  relatiuns  :  having  entertained  the  kinsmen  with  food,  and  especially  Brahmanas : 
htriog  performed  the  rites,  commencing  with  that  of  placing  the  consecrated  fire,  and 
eadia^  with  that  of  purifying  the  liquid  butter  :  having  advanced  before  the  giver  let 
him  csose  to  be  ask^  thus  ;  *  give  the  boy.*— The  giver  being  capable  of  the  gift 
[iboold  give]  to  him  with  recitation  of  the  five  prayers,  the  initial  words  of  the  first 
of  wjueh  are  je-yajnyena,  Ac." 

6.  '  Should  give*  ia  understood—*  kinsmen*  [the  kinsmen  of  the  father  and 
mother.    *  Belations']   aapindas.    The  inviting  these  is  for  the  sake  of  witnessing.— 

o4 
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Haying  entertained  invited  kinsmen,  and  Brahmanas  previously  appointed,  and  (on 
account  of  the  conjunction  *  and')  invited  relations.  —This  is  the  meaning. 

7.  The  same  author  continues.— "  Having  taken  him  by  both  hands  with  the 
recitation  of  the  prayer,  commencing. — *  Devasya-tva,  iic  ;'  having  inaudibly  re- 
peated  the  mystical  invocation, — *  angadange,  Ac.  ;'  having  kissed  the  forehead  of  the 
child  ;  having  adorned  with  clothes,  and  so  forth,  the  boy  bearing  the  reflection  of  it 
son." 

8.  '  Reflection  of  a  son.* — The  resemblance  of  a  son,— K>r  in  other  words, — the 
CAPABILITY  TO  HAVE  BEEN  BEGOTTEN,  BY  the  ADOPTER,  through  ap- 
pointment, and  so  forth. 

9.  The  text  continues. — **  Accompanied  with  dancing  songs  and  benedictory 
words,  having  seated  him  in  the  middle  of  the  house  ;  having  according  to  ordinance, 
offered  a  burnt  offering  of  milk  and  curds  (to  each  incantation,)  with  recitation  of  the 
mystical  invocation  *■  yas-tva-hrida' — ^the  portion  of  the  rik  veda,  commencing^ 
*  tubhyam-agne.'— and  the  five  prayers  of  which  the  initial  words  of  the  first  are 
'  Somo-dadat.'  ^* 

10.  Yriddha  Gautama. — **  Let  him  then  cause,  to  be  offered,  as  burnt  offerings 
an  hundred  oblations  of  milk,  yrith  liquid  butter,  contemplating  in  his  mind,  as  the 
object,  the  lord  of  created  beings,  with  recitation  of  the  prayer, — *  praja-pate*na>tvm- 
detam." 

11.  Vasishtha.— ^  A  person  being  about  to  adopt  a  son  should  take  an  unremote 
kinsman  or  the  near  relation  of  a  kinsman  ;  having  convened  his  kinsmen,  and  an- 
nounced his  intention  to  the  king  and  having  offered  a  burnt  offering  with  recitatioa 
if  the  prajrers  denominated  *  Vyahriti,'  in  the  middle  of  his  dwelling.  But  if  a  doubt 
arise  let  him  set  apart  like  a  Sudra  one  whose  kindred  are  remote.  For  it  is  declared 
on  the  Vedas  ;  *  m»ny  are  saved  b^r  one.'  When  a  son  has  been  adopted,  if  a  legiti- 
mate son  be  afterwards  bom,  the  given  son  shares  a  fourth  part" 

12.  *  Dwelling']  house — '  A  doubt*]  If  from  the  great  indifference  of  the 
country  and  language  of  one  whose  kinsmen  are  remote  a  doubt  arise  as  to  his  line- 
age, disposition  ana  so  forth ;  tiiis  being  the  case  till  the  ascertainment  of  these 
prticulars  let  him  not  initiate  such  person. — On  this  point,  a  reason  is  assigned, — 
*^  many  are  saved,  &c"  '  Many*]  The  father  and  other  ancestors.'* 

13.  One  of  these  FORMS  is  INDISPENSABLE. 

14.  In  continuation  Saunaka  says  :  **  Let  the  best  of  the  regenerate,  to  the  ex- 
tent of  his  ability  bestow  a  giatuity  on  the  officiating  priest ;  a  king  half  even  of  his 
dominion ;  next  m  order  a  vaisjra  uiree  hundred  pieces  ;  a  Sudra  the  whole  even  of 
his  property ;  if  indigent,  to  the  extent  of  his  means.'* 

16.  *  Half  his  dominion.']  The  produce  for  one  year  of  half  his  dominion ;  for 
a  text  of  Yriddha  Gautama  recites :  "  Let  him  proffer  the  profits  arising  from  half 
his  dominion  received  in  one  year." — According  as  he  may  be  in  a  superior,  mid- 
dling or  inferior  condition  [let  a  Vaisva  give]  three  hundred  pieces  of  gold,  silver 
or  copper  respectively :  on  account  of  the  text  of  Yriddha  Gautama.  '*  Let  him 
proffer  three  nundred  pieces  in  gold  or  in  silver  or  in  copper  according  as  his  condi- 
tion may  be  superior  or  otherwise."  *  His  whole  property*]  that  is  tne  acquisition 
by  hire  for  one  year. 

16.  Baudhayana  propnounds  a  special  rule  for  the  followers  of  the  Tittiri  Yeda. 
— "  We  are  about  to  explain  the  mode  for  the  adoption  of  a  son.  One  about  to  adopt 
produces  two  pieces  of  cloth,  a  pair  of  ear-rings,  a  ring  and  a  priest  thoroughly  read 
in  the  Yedas.  a  bunch  of  sixty-four  stems  of  the  kusa  grass  and  fuel  of  the  *  puma* 
tree.  Then  naving^  invited  kinsmen  into  the  middle  of  the  dwelling  :  and  having 
made  a  representation  to  the  king :  having  sat  down  by  the  direction  of  a  Brahmana 
in  the  assembly  :  having  caused  to  be  exclaimed  auspicious  day !  benediction  !  prosper 
rity  I  having  performed  rites  commencing  with  the  recitation  of  the  prayer — *  yad-de- 
vay-jana'— ^own  to  the  placine  the  vessels  for  water :  having  advanced  before  the  giver, 
let  him  beg ;  *  Give  me  uiis  soa — ^The  other  replies  *  I  give' — He  receives  the  child  [and 
thus  says ;  J  *  I  receive  thee  for  the  sake  of  religious  duty :  I  adopt  thee  for  offspring* — 
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TWn  bATUg  ad(»iied  him  with  the  dothi,  the  ear-rin^  and  ling :  hsrinff  performed 
the  inTeetitiiTe  and  other  ceremonUle  down  to  the  kindling  a  flame  of  fin  ;  having 
diemed  the  oUationa,  he  offers  a  burnt  offering  after  having  reeited  the  iacaatatioo 
IB  the  first  chapter  of  the  [Yajur]  Veda  commencing—^  yas-tra-hrida-kirinamanr- 
nana" — ^with  recitation  of  the  sacrificial  prayer — **  jasyi^-vam-iukrite-jata-veda, 
Ac*— he  offers  a  burnt  ofliering.  Next  having  performed  the  burnt  Mcramenta^  where 
the  prayers  denominated  yyahriti  are  recited  :  and  that  designated  *■  sviskti-knt'  with 
other  eeremoniala,  being'  completed,  down  to  the  bestowing  an  exeeUeni  oow 
he  presents  the  fee  [saying  ;*  yoors  are*]  these  two  cloths,  the  ear-rings,  and  the 
rise  likewise.  **  Bvt  sabseqnently,  if  a  real  legitimate  son  is  bom,  he  [Uie  adopted 
SIB]'  sneeeeds  to  a  foorth  share — so  says  Baodhayana.** 

17.    In  ease.  NO  FORM  as  propounded,  should  be  OBSERyED,  it  will  be 
dcdaied,  that  the  adopted  son  is  entitled  to  assets,  sufficient  for  his  marriage. 

1&    On  the  subject  [of  adoption,]  Menu  says,  "  A  given  son  mutt  never  claim 


1&  Un  tbe  Bubiect  I  or  adoption, J  Menu  sars,  **  A  given  son  mutt  never  claim 
the  family  and  estate  of  his  natural  tether.  The  funeral  cake  follows,  the  family 
sod  estsie :  but  of  him  who  has  given  away  his  son,  the  obsequies  faiL** 

19.  It  is  declared  by  this,  that  throuij^  the  extinction  of  his  filial  relation  from 
gift  akne,  the  property  of  the  son  given  in  the  ESTATE  OF  THE  GIVER  cMses  : 
and  ms  RELATION  TO  THE  FAMILY  of  that  person  is  annnUed. 

20.  And  aeeordin^y,  since  extinction  of  relation  to  the  family  fof  the  natural 
fa&er]  snd  so  forth  is  ihewn,  and  as  a  text  recites, — **  let  the  tather  initiate  his 
own  toofl,"* — the  initiatory  rites  even  of  the  adoption,  which  are  yet  to  be  com- 
pleted snbteqnent  to  adoption,  are  to  be  performed  by  the  adopter  ;  but  those  already 
performed  by  tiie  natural  father  are  not  to  be  cancelled.  For,  an^r  argument  in 
RMMct  to  the  renewal  of  these  is  wanting :  since  tbe  removal  of  the  taint  of  the  seed 
and  so  foi^i,  and  the  acquisition  of  priesthood,  as  suggested  in  the  following  texts 
have  slreadv  taken  place.  **  Thus  the  sin  produced  by  the  seed,  and  womb  acquires 
expiation,  «c**  "  As  a  picture  is  produced  gradually  by  many  lines,  priesthood  in 
the  same  manner  proceeds  by  the  observance  of  form.*' 

2L  Otherwise,  it  would  toUctw  from  the  text  subjoined,  that  he  would  have  to 
&  also  the  rites  of  Punsavana  and  Simantonnayana  :  **  Let  the  father 
'.  perform  the  eight  initiatory  rites,  (or  on  his  default  some  other)  in  their 
toder."  Now,  this  would  be  improper ;  for,  it  would  not  be  consistent  with  ap- 
proved practiee  :  besides^fas  his  authority  to  perform  initiatory  rites  is  from  his  relation 
of  father  subsequent  only  to  adoption,  the  incompetency  of  the  adopter  in  respect 
to  rites  which  should  take  place  previous  thereto,  [no  reason  of  extreme  necessity 
opentmg]  follows ;  for  the  appropriate  time  of  performance  no  longer  exists. 

23.  But,  if  however,  the  initiatory  rites  which  should  have  taken  place  pre- 
▼ioosly  have  not  been  performed  by  the  natural  father ;  they  are  in  that  case  to  be 
eompleted  by  the  adopter  even,  do  account  of  the  indispensible  necessitv  of  removing 
tiie  tsint  of  the  seed  aod  womb ;  and  for  the  aake  of  preserving  the  order  prescribed 
for  the  performance  of  the  rites  in  question. 

23,  And  accordingly  IF  the  rite  of  INVESTITURE  MERELY  BE  PERFORM- 
ED [by  the  adopter,  the  previous  rites  having  been  performed  by  the  natural  father,] 
the  miation  of  Uie  son  given,  as  son  of  the  adopter  is  completed  ;  in  conformity 
with  the  text  of  Vamahtha  subjoined.  But  this  must  be  understood  in  respect  to  an 
sdoption  taking  place  within  the  primary  season  for  the  rite  in  question  whicn  extends 
to  the  Mghth  jear  ;  otherwise,  [in  the  case  of  an  adoption  after  the  expiration  of 
SBch  aeason,  1  the  capacity  of  having  been  able  to  perform  that  rite,  during  the  prin- 
cipsl  season  being  wanting,  as  there  would  be  no  ability  for  the  tame  at  a  lecondary 
■euoQ,  tbe  rite  would  remain  unperformed,  [unless  as  required  in  such  inferior 
sdopdon  the  rite  of  tonsure;  preceded  by  a  stcrificefor  male  issue  were  renewed.] 
Text—**  Spnuig^  from  one  following  a  mifereDt  Saka,  (or  branch  of  the  Vedas,)  the 
eves  «m  even  when  invested  with  the  characteristic  thread  under  the  family  name 
of  tbe  man  himself,  according  to  the  form  prescribed  by  his  peculiar  Sakha  becomes 
jttnidpant  of  the  doUes  of  such  Sakha. 

24,   And   relatire  to  the  subject  i^i    question,   [it  is   to   be   observed,  that] 
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should  an  agreement  snbeist  stipulating  that  the  son  adopted  should  be  SON  OF  the 
NATURAL  FATHER  AND  ADOPTER  LIKEWISE,  a  special  rule  for  his  parti- 
cipating in  the  family  of  both  by  reason  of  being  a  DYYAMIISHYAYANA  wiU  be 
declared.    See  sec  v.,  99. 

26.  *^  Oh  !  lord  of  the  eartii,  a  son  having  been  regularly  initiated  onder  the 
family  name  of  his  [natural!  father,  unto  the  ceremony  of  tonsure,  does  not  become 
the  son  of  another  man.  Wnen  indeed,  the  ceremony  of  tonsure  and  other  rites  of 
initiation  (chudadva  sanskara)  are  performed  [by  the  adpoter]  under  his  own  Aunily 
name,  [then  onlyjcan  sons  given,  and  the  rest  be  con8id«>red  as  issue  :  else  they  are 
termed  slaves.  Whether  he  be  one,  whone  initiation  has  been  completed,  or  one 
whose  pupilage  (Saisava)  has  passed  on  adoption  after  the  fifth  year,  the  adopter 
should  first  p>erf orm  the  sacrifice  for  male  issue."  As  for  what  they  thus  read  as  from 
the  Pnranas,  that  is  unauthentic 

26.  Were  it  even  authentic,  still  the  interpretations  given  by  some  that, — ^^One 
initiated  in  ceremonies  down  to  that  of  tonsure  under  the  family  name  of  the  natural 
father  bears  no  filial  relation  to  the  adopter  ;  but  such  relation  obtains,  where  the 
ceremonies  commencing  with  that  of  tonsure  are  performed  by  the  adopter  only** — 
and—**  if  a  child,  whose  tonsure  has  been  completed  [by  the  natural  fatner],  or  one 
past  five  years  of  age  be  adopted,  in  that  case,  nis  filial  relation  does  not  accrue** — are 
inaccurate  For,  a  rei>etition  [of  the  same  piosition  in  two  sentences  of  the  same 
passage}  would  follow ; — the  generally  received  rule,  as  recognized  by  all  good 
persons  in  respect  to  the  filial  rdation  previous  to  the  investiture  of  the  cmiracteristic 
thread  of  one  also  adopted  under  five  years  of  age,  [if  uninitiated  in  tonsure  by  the 
natural  father]  would  be  invalidated,- — and  the  adopter  dying  at  that  juncture, 
incompetency  [of  the  adopted]  to  perform  his  obsequies  would  result. 

27.  On  the  contrary,  this  is  the  meaning  of  the  passage. — Filial  relation  [to 
the  adopter]  of  one  initiated  down  to  tonsure,  under  the  family  name  of  his  natural 
father  oeing  first  barred^n  the  repetition  of  that  ceremony  and  the  rest,  such 
relation  is  exempted  from  the  prohibition :  and  accordingly,  since  previous  to  the 
performance  of  tonsure  and  the  other  rites  by  the  adopter,  the  servile  state  of  one 
mitiated  [by  his  natural  father  unto  that  ceremony.]  and  of  him  who  has  passed  his 
fifth  year  is  intimated  :  after  the  performance  of  that  ceremony  and  the  rest  [by  the 
adopter]  filial  relation  to  him  is  established.  In  respect  to  one  whose  initiation  has 
not  been  performed  [by  his  natural  father,]  and  a  child  who  is  under  five  years  of 
age,  this  relation  is  obtained  by  law  alone,  and  this  is  notorious. 

28.  Or,  there  may  be  this  interpretation ; — *  a  son  [if  adopted,]  though  initiated 
as  far  as  tonsure  by  his  natural  father  is  not  a  son  [to  such  father]  :'— the  author 
having  thus  premised  such  son  not  to  be  filially  related  [to  his  natural  father], — the 
sentence  *  anyataschaputratam  yati  *  (meaning  *  and  he  acquires  filial  relation  to 
another*)  is  subjoined  as  a  reason:  and  thus  uie  obiection  that  one  term'putrah' 
(son)  and  Uie  particle  *cha  *  are  unmeaning  is  obviated. 

29.  And  thus,  on  account  of  uniformity  of  import  with  the  text  of  Yasishtha 
before  cited,  (v  §  28.)  by  the  compound  epithet  *  chudadya*  in  the  quality  conveyed 
by  which  the  term  *  chuda  *  is  not  included,  rites  commencing  with  that  of  investiture 
for  persons  of  a  regenerate  tribe  would  be  suggested;  but  for  Sudras  marriage  and 
so  forth  implied. 

80.  **  After  the  fifth  year.**  This  regards  a  Brahnuina,  seeking  the  fruit  of 
holiness  resulting  from  the  study  of  scripture.  For  since  the  fifth  year  only  is  the 
principal  season  for  the  investiture  of  tne  characteristic  thread  of  one  desirous  of 
such  holiness,  as  is  shewn  by  this  text, — **  For  a  Brahmana  desirous  <^  holiness, 
resisting  from  the  study  of  scripture,  the  fifth  year,  Ac" — ^the  passage  in  question 
has  the  same  foundation.  But  for  one  not  so  desirous, — **  after  the  eighth  year,  the 
adopter,  ^** 

81.  [In  adoption]  respect  should  be  shown  to  the  several  principal  seasons,  for 
the  performance  of  the  upanayana  rites  of  the  Kshatriya  and  the  Yaisya  respectively. 
For  he  only,  to  whom  auUiority,  produced  in  the  principal  season  mi^t  have  attach- 
ed, is  capable  to  perform  such  initiatory  rite  at  a  secondary  season  ^if  not  qualified 
by  tiie  renewal  of  the  ceremony  of  tonsure,  preceded  by  a  sacrifice  for  male  issue.] 
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This  VM  before  dedared  (t  §  28),— Bat  in  regard  to  tonsoie,  tttonikm  to  Um  mcoo- 
dsTf  went!  may  be  obeerred  on  aecooni  only  of  express  peisegee  of  Uw. 

33.  *  Sacrifice  for  male  issue.'  Since,  a  person  of  the  three  first  tribes  only  is 
eosBpctent  to  perform  this  by  soch  person,  the  filial  relation  most  be  complned 
tfaioash  the  rites  of  tooflore  and  the  rest,  preceded  by  a  sacrifice  for  male  issue.  Bat 
Vj  a  sodm,  tfae  same  eren  [is  prodooed,]  throogh  the  rito  of  marriage  alooa— Thos 
tbe  vfaole  is  unimpeachable. 

t3w    And  tiins,  tfae  pnctice  of  all  the  ancients  eren  in  respect  to  the  ADOPTIOIC 
of  s  son  UNLIMITED  TO  any  particalar  TIME  is  apheld.    For,  tbe  constractioo 
1  [by  na  of  the  snpposea  extract  from  the  poraoas]  is  self  eridenL 


S4.  Also  in  the  aame  manner  under  tbe  second  interpretation,  (§  28)  the  exdosira 
filial  rdation  to  the  nstnral  father,  of  the  adopted  son,  whose  tonsure  has  heen  com- 
jdeted,  having  been  first  barred  by  the  conjanction  *  and  '  in  the  sentence, — **and  he 
aequres  filial  rdationto  another  —a  common  relatioi 


relation  to  the  natural  end  sdoptiTS 
fistims  ii  obtained ;  on  account  of  both  even  having  performed  initistory  ntes : 
s&d  this  moit  be  understood  where  there  may  be  a  stipulation  to  this  effect  between 
the  two,— "This  is  son  to  us  both,*'  and  such  ooly  is  called  a  Dvyamnshyayana  having 
two  fsfhffSj  and  belonging  to  two  families. 

S5w  Bat  is  it  not  seen  that  the  Kshetr^a  or  son  of  the  wife  only  is  son  of  the 
two  fathen?  Accordingly  Harita,— [**The  husband]  living,  fat  the  time  of  the 
appoiatBient]  they  call  [the  oifspring  of  the  same]  the  son  of  the  wife  :  for  [the 
naiozal  filhcr]  haa  no  controul  over  him.  Were  he  (1<^  [at  such  time,]  thev  call  nim 
I>ir7aaoshyayana :  for  there  can  be  no  doabt  as  to  who  wss  the  natoral  father.** 
Maim  aajs,  **  But  the  owners  of  the  seed  and  of  the  soil  mar  be  considered  in  this 
world  as  jofait  owners  of  the  crop,  which  they  sgree  by  spedal  compact,  in  consider- 
atioo  of  tbe  seed  to  divide  between  them.— The  special  compact  proposed  is  a  stipula- 
tkm  between  the  owners  of  the  seed  and  soil,  both  destitate  of  male  issue,  to  this 
effect, — ^** Mine  is  the  soil,  thine  the  seed:  the  offspring  produced  shall  belong  to 
boCh.**  CoaformaUy,  there  is  this  text, — **  A  son  begotten  by  one  who  has  no  male 
iasae  on  the  wife  of  another  man,  under  the  legal  a|>poiatment,  is  Iswfully  heir  and 
giver  of  funenl  oblations  to  both  families." — Bot  this  relationship  in  question  does 
Boit  Appesr  to  apply  to  the  son  given ;  on  the  contrary^  the  following  passsge  of  Mann 
before  dted  is  conclusive  even  of  an  opposite  meanmg.  ^  A  given  son  mast  never 
claim  tbe  fsmily  and  estate  of  his  natural  father.'' 

96.  Should  this  be  contended,  it  is  wrong ;  the  relation  to  both  fathers  of  the 
wm  given  also  is  established  :  since  by  referring  to  this  text  of  Baudhayana, — "  What 
ia  declared  in  respect  to  one  even  of  many,  regulated  by  the  same  law,  let  him  per- 
form that  for  the  whole  even.  They  are  considered  of  the  same  description,"--the 
mks  ref^srding  the  son  of  the  wife  are  obtained  in  respect  to  the  son  given  and  the 
Rat  likewise : — and  the  following  text  has  a  general  application  in  the  rravaradhysya 
ci  SnkhyamL — **He  should  ^rform  two  funeral  repast^  or  at  one,  contemplating 
them  separately,  he  saoold  designate  at  each  oblation,  both  the  adoptive  and  nataru 
fsthccB ;  together  with  the  two  ancestors  in  immediate  ascent  above  each." 

37.  Accordingly  Satra-shadha  by  the  compendious  rule, — **  of  absolute  Dvya- 
mmhyayanas  of  both,  Ac — having  propounded  a  relation  to  both  fanulies  (indodmg 
tibe  patriarchal  sainte)  of  absolute  Dvyamnshyayanas,  who  are  sons  of  the  soil,  ap- 
pliea  by  analogy,  the  rule  rmrdmg  these  [to  sons  given  and  the  rest,]  by  another 
yf*'i*riftmj  commencing, — ^  of  sons  given  and  the  rest,  like  the  Dvyamashysjana, 
£^''— and  this  is  explained  by  the  commentator : — ^  Treating  on  absolate  Dvyama- 
fhysjanss,  the  anthor  mentions  those  incompletely  so,—*  Of  sons  given  and  the 
RSt,  Ac'  unto  these  only,  not  to  issae  beyond,  [does  the  connection  to  both  families 
estcod.]  If  the  initiatory  rites  are  performed  by  the  first  only  [the  family  is  his :] 
bat  if  by  the  adopter,  that  of  the  latter  on  account  of  prioritv.  Through  him  only 
in  the  esse  of  deacendante  beyond,  [the  family  is  determined.' j 

89.  The  intent  of  this  explanatory  passage  is  thia^As  in  the  case  of 
tfae  son  of  the  wife, — should  there  be  an  AGREEMENT  between  the  two,  the  adopt- 
ed MS  nartieinates  in  the  family  of  both  :  otherwise  where  the  whole  of  the 
INITIATOBY^ITES  have  been  PEBFOBMED  BY  the  NATURAL  FATHER 
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only,  he  shares  the  family  of  such  fatiier  ;  bat  in  the  case  of  the  initiation  being 
PERFORMED  BY  the  ADOPTER,  ia  that  of  the  latter,--that  ie  the  adopter,  on 
account  of  *  priority,' — meaning  superiority.  *  Through  him  only,  in  the  case  of 
descendants  beyond,  the  family  is  determined. 

39.  Accordingly  PaithinisL  Those  sons  given,  purchased,  made,  and  the  bod  of 
an  appointed  daughter,  who  are  in  such  case  affiliated  through  the  adoption  of  a  holy 
saint  by  another,  are  sons  of  two  fathers." 

40.  The  meaning  is.  Where  a  mutual  agreement  between  the  natural  father 
and  adopter  exists  :  Tthose  aflUiated]  through  the  adoption  of  a  holy  saint,  that  is. 
one  propounded  by  a  noly  saint,  are  Dvyamushyayanas.— This  is  clearly  declared 
[in  the  prayoga-parijata.]  **  Sons  given,  purchased,  and  the  rest  are  sona 
of  two  fathers ;  their  marriage  may  not  take  place  in  either  family  even, 
as  was  the  case  of  Sringa  Saisira.'^ 

41.  The  state  of  a  son  given  as  Dvyamushyayana,  cannot  obtain  since,  ihe  pro- 
perty of  the  natural  father  in  such  son  not  being  extinguished,  the  rule  for  the  gift 
propounded  in  the  text, — "  Whom  the  father  or  mother  may  give,  6ui" — would  be 
unmeaning. 

42.  This  must  not  be  affirmed.  From  gift,  preceded  by  an  agreement,  such 
[as  that  premised,]  in  the  caise  in  question  even,  the  common  relation  [to  both  fathers,] 
of  such  given  son  is  established ;  like  the  property  of  the  owner,  (since  he 
himself  is  one  of  the  objects),  in  water  made  common,  (as  a  river,  and  so  forth),  by  a 
relinquishment,  alluded  to  in  such^passages,  as  that  subjoined),  the  object  of  which, 
is  every  creature  :  and  which  extinguishes  the  peculiar  property  of  the  individual 
himself.  "  This  water  is  relioqulshed  by  me  as  common  to  all  beings,  let  all  crea- 
tures enjoy  it  by  bathing,  drinkmg,  and  immersion."    Enough  has  been  said. 

SECTION  III. 

Funeral  rites  performed  hy  the  absolutely  adopted  son^ — by  tJie  Dvyamush- 
yayana— Relation  of  Sapinda^  in  the  families  of  the  adoptive  and 
natural  fathers  respective^, 

1.  Next,  the  funeral  rites  performed  by  a  son  given  are  determined.  In  respect 
to  these,  although  the  son  g^ven  be  first  adopted,  yet  the  legitimate  son  existing,  he 
is  not  competent  to  officiate  in  the  sixteen  funeral  repasts,  ending  with  the  Sapindi- 
karana  ;  for  his  superiority  in  rank  is  barred  by  Devala  [who  says,]  **  A  real  legiti- 
mate son  being  subsequently  bom,  superiority  of  rank  from  age  does  not  vest  in 
them."  And  a  text  of  Yignavalkya  recites ;  **  Amongst  these,  thexnext  in  order  is  heir 
and  presents  funeral  oblations,  on  failure  of  the  preceding.  Otherwise  the  adopted 
son  in  every  respect  resembles  the  real  legitimate  one. 

2.  A  special  distinction  obtains  at  the  funeral  repast  on  the  anniversary  of  the 
dav  of  deatL  Accordingly  Jatakama.  "  Annually  (pratyabda)  let  the  son  of  the 
wire  and  legitimate  son  perform  [obsequies]  according  to  the  Parvana  form :  the 
other  ten  sons  should  perform  a  rate  dedicated  to  a  single  ancestor." 

8.    *  The  other  ten,' — the  son  given,  and  the  rest. 

4.  Parasara  likewise. — **  [A  funeral  repast,]  by  the  legitimate  son  for  a  &tber 
who  has  departed  this  life,  on  all  occasions  is  in  nonor  of  (£ree  ancestors :  that,  by 
those  belonging  to  more  than  one  family,  (aneka-gotra)  is  consecrated  to  a  single 
ancestor,  on  the  anniversary  of  the  day  of  death." 

5.  *'  By  those  belonging  to  more  than  one  family." — ^Meaning  those  belonging  to 
two  families. 

6.  The  legitimate  son,  and  the  son  of  the  wife  also,  if  they  preserve  a  consecrat- 
ed fire,  are  competent  to  perform  a  Parvana.  or  double  rite.  For.  the  text  of  Javala, — 
«  By  one  preserving  a  consecrated  fire,  the  funeral  repast  is  to  be  performed  always 
after  the  Parvana  form"— corresponds  with  the  Matsya-Purana.  "  By  those,  other 
than  the  real  legitimate  son,  and  the  son  of  the  wife  indifferently,  whether  they  do  or 
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do  Bot  pnaerre  a  consecrated  fi  te,  a  rite  in  honour  of  a  sin^^e  ancestor  is  to  be  per- 
* *    This  is  an  established  rule." 


^  "'  An  aphorism  of  Sankhjajana  propounds  a  distinction  in  respect  to  the 
obMmnces  prescribed  for  the  Dvyamoshyayana.  "  Having  duly  performed  the  pre- 
mioTj  ceremonial  called  avanejana,  where  there  may  be  a  diversity  of  fathers, 
Whit  each  oblation.'»  /  -i 

&  Where  &ere  may  be  a  diversi^  of  fathers  at  each  oblation,  both  the  nataral 
lither  and  the  adopter,—"  let  him  celebrate"  as  is  understood. 

9.  In  the  Prarmnidhyaya  also.  "  Those,  who  are  begotten  by  a  paternal  uncle, 
lor  tke  obsequies  of  a  sin^e  person^  are  the  sons  of  the  adoptive  rather  only.  Then, 
iftteebcno  issue  begotten  on  their  [the  natural  fathers']  wives,  let  [the  sons  be- 
fvttn  en  the  wives  of  others,]  take  the  estate  and  offer  in  their  honor  oblations, 
eooiecntod  to  three  ancestors,  if  however,  there  should  be  [such  issue]  still,  such  sons 
iMd  present  funeral  cakes  to  both  even.  According  to  the  text  of  a  venerable 
Mint,  [the  adopted  son]  should  perform  two  funeral  repasts,  or  at  one,  contemplating 
tbea  separstely,  he  should  designate  at  each  oblation,  both  the  adoptive  and  natunu 
irth^B ;  together  with  the  two  ancestors  in  immediate  ascent  above  each." 

10.  The  meaning^  is ; — ^Where  there  may  be  no  express  agreement  on  the  part  of 
the  sdoptive  father  [that  the  adopted  sons  shall  belong  to  both  ;]  and  [the  natural 
fitfaerJmAy  not  have  other  offspring:  and  where  there  may  be  such  agreement  by 
thst  person,  and  such  oifopring  may  exist,  relation  to  both  fathers  obtains.  In  the 
pssB^  cited,  an  option  in  respect  to  performing  distinct  funeral  repasts  or  other- 
'Vise  IS  contained. 

IL  Nor  does  this  [merely]  refer  to  the  son  of  the  wife :  for  by  the  compendious 
rale  of  Satya-shadha, — >*  of  sons  siven  and  fiie  rest  like  the  Dvyamushyayana,  Ac" — 
the  rules  regarding  such  son  are  shewn  to  be  applicable,  also  to  the  general  adopted 
son  who  may  be  son  to  two  fathers. 

12.  Accordingly  Harita.  "  Of  these,  in  the  first  place,  the  tutelary  saints  of 
tiie  natursl  father  [are  those  of  the  adopted  son].  He  should  perform  two  several 
sets  of  funeral  oblations^  each  consisting  of  two ;  or  designate  both  in  each  (eka) 
^blatioQ  [of  one  set ;]  his  son — in  his  second,  his  grandson,  in  his  third  [should  do 
the  aunej.  Some  hold  three  to  be  partakers  of  the  wipings ;  others,  that  they  extend 
to  the  sevenOi  degree." 

13w  ^Ot  these*— That  is  from  amongst  these  fathers,  in  the  first  place  the  set  of 
totelary  taints  of  the  natural  father^in  the  second  that  of  the  husband  of  the  wife 
(tre  those  of  the  adopted  son  who]  has  thus  two  sets  of  tutelary  saints. — "  In  each 
(eka)  ohUlion"] — a  repetition  [of  Uie  word  *  eka']  is  understood  on  account  of  the 
text  of  Apastamba.  *^  If  son  to  both  fathers,  ^Hie  should  designate  both  at  each 
•svenl  oblation." — '  In  his  second']  at  his  oblation  to  his  grandfather,  the  sod  of  the 
Dmrniafayayana.  '  In  his  third/]  That  is,— at  his  oblation  to  his  great-grand- 
fstbei^  the  grandson  of  the  Dvyamushyayana. 

14.  But,  if  the  adoptive  father  died  first,  [the  son]  should  present  the  oblation 
fintltohim;  if  the  natural  father  then  to  the  natural  father;  should  both  have 
wed  (at  oiice,J  then  let  him  present  first  to  the  natural  father  and  last  to  the  adop- 
tir^  Karichi  declares  this :  **  He  who  may  be  procreated  on  a  widow  by  a  kinsman 
or  «3ae  nnrelated  should  first  present  the  oblations  to  and  perform  the  observances  of 
tk«  fiBienl  repast  in  honour  of  the  adoptive  father,  and  after  this  to  the  natural 
lather.  If  in  any  instance  the  adoptive  father  should  survive  [the  natural  one,] 
let  tbt  iasoe  present  [the  oblations]  first  to  the  natural  father :  but  the  same  must 
be  moi  [to  Mm]  last  [should  he  survive :  but  the  adoptive  father]  being  dead.  If 
hoth  Btj  hare  died  [tog^ether,  the  oblation  must  be  given,]  first  to  uie  natural 
fs^her:  after  him  the  son  should  present  the  same  to  the  adoptive  father.  Should  it 
Mt  be  int  offered  to  the  natural  father,  it  does  not  endure." 

15.  By  this,  the  performance  of  a  parvana  rite,  by  the  son  of  both  fathers,  on 
tke  death  of  either  even  is  shewn. 
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16.  In  the  same  manner,  by  parity  of  reason,  where  there  may  be  a  diversity  of 
mothers,  the  sirea  of  the  natural  mothers  are  first  designated  by  a  son.  who  is  son 
to  two  fathers,  at  the  faneral  repast,  (suggested  b}[  the  passage  subjoined)  in  honour 
of  the  maternal  grandsires:  subsequently,  the  sires  of  her,  who  is  the  adoptive 
mother — "  Where  the  paternal  sires  are  honoured,  there  certainly  are  the  maternal." 

17.  But  the  absolutely  adopted  son  presents  OBLATIONS  to  the  Father  and 
the  other  Ancestors  of  his  adoptive  Mother  onl^ ;  for  he  is  capable  of  performing 
the  funeral  rites  of  that  mother  only :  and  thus,  in  conformity  with  the  spirit  of  the 
sentence,  "  He  is  [destined]  to  continue  the  line  of  his  ancestors,"  which  is  subjoin- 
ed as  the  reason,  [in  the  text  of  Yasishtha],  the  prohibition  [therein],— '* let  not  a 
man  give  an  onlv  son,"  refers  to  an  adopted  son,  otherwise  than  the  Dvyamushyay- 
ana,  or  son  of  both  fathers ;  for  [where  ''he  adopted  son  is  such,]  no  extinction  of 
lineage  ensues,  as  has  already  been  declared. 

18.  The  relation  as  SAPINDA,  is  next  considered.  This  extends  THREE 
DEGREES  ;  in  the  Family  of  the  natural  Father,  by  reason  of  consanguinity :  and 
in  that  of  the  adopter,  through  connection  by  the  funeral  cake. 

19  This  Karshanjini  declares. — ^^'As  many  as  there  may  be  degrees  of  fore- 
fathers :  with  so  manv,  their  own  forefathers,  let  sons  given  and  the  rest  associate, 
the  deceased.  In  order,  their  sons  with  two  fore-fathers,  their  grandsons  with 
(samam)  one  [should  do]  the  same.— The  fourth  degree  is  excluded.  This  [relation 
of  sapinda]  extends  to  three  degrees." 

20.  This  is  the  meaning  of  the  text,  according  as  the  deceased  adoptive  fathers 
may  be  sons  legitimate,  adopted  [absolutely] ,  or  of  two  fathers  :  as  many  as  there 
may  be  degrees  of  fore-fathers,  three  or  six,  with  so  many,  let  sons  given,  and  the 
rest  associate  them  ; — that  is— connect  by  admixture  of  nineral  cakes. — Of  the  cases 
in  question,  where  the  adoptive  fathers  are  real  legitimate  sons  [the  fore-tathers, 
with  whom  their  association  is  to  be  made,]  are  three,  vis.,  the  father,  paternal 
grandfstber  and  great-grandfather ;  where  sons  adopted  absolutely,  three,  viz.,  their 
adoptive  father,  grandfather  and  great-grandfather ;  and  were  sons  of  two  fathers, 
six,  VIZ.,  their  natural  father  and  the  other  two,  and  their  adoptive  father,  and  the 
other  two. 

21.  And  thus  it  is  intimated,  that  those  who  are  the  revered  objects,  contem- 
plated at  a  varvana  rite,  performed  by  the  adopted  son  himself  are  the  same  at  the 
sapindikarana  ceremony  also  celebrated  for  the  adopted  son  by  his  own  son :  and 
the  sons  of  an  adopted  son  should  perform  his  sapindi-karana  with  his  adopter, 
and  two  out  of  the  three  forefathers  of  this  latter. — And  in  the  same  man- 
ner the  grandsons  of  the  adopted  son  should  perform  the  same — that  is,  the  associa-  • 
tion  of  their  own  fathers,  bv  admixture  of  funeral  cakes  with— (for  *■  sama^  is  used  by 
Karshnajini  in  the  sense  of  this  preposition,)  the  adopted  son,  the  adopter,  and  one 
out  of  three  fore-fathers  of  that  person  ;  viz.,  the  father  of  the  adopter. 

22.  '  The  fourth  degree  is  excluded.*]  Whatever  person,  at  any  time,  performs 
the  ceremony  of  sapindi-karana  for  anv  one  does  the  same  with  throe  fore- 
fathers only  of  that  individual; — by  tLis.  [which  is  the  meaning  of  what 
prepeded  the  passage  citedj  the  exclusion  of  the  fourth  degree  is  established.  The 
propounding  the  same  position,  [by  the  passage  in  (question,]  in  conformity  with  the 
rule  of  logic, — "  a  position  having  been  established,  its  re- introduction  is  for  the  sake 
of  a  peremptory  rule"— is  meant  to  bar  the  relation  as  sapinda  [to  the  adopted  son],  of 
those,  who  (in  the  case  of  a  real  legitimate  son,)  would  have  partaken  of  the  wipings 
of  the  oblations  ;  by  reason  of  their  bein^  precluded  therefrom  [in  the  present  case]. 
The  author  declares  this  very  position  [m  subjoining]  *  this  :*  that  is  *■  this  relation 
of  sapinda,  du^' 

23.  And  thus,  the  general  relation  of  Sapinda,  extending  to  the  seventh  degree 
which  is  propounded  in  tiie  Matsyapurana,  m  the  text  subjoined,  is  barred  by  the 
special  rule  in  question. — "  The  fourth  and  the  rest  in  ascent  are  the  partakers 
of  wipings,  the  father  and  the  others  participate  in  oblations  of  food,  the  seventh 
presents  the  same. — The  relation  by  oblations  of  food  of  these,  extends  to  the 
seventh  degree."  Consequently,  the  contrary  doctrine  suggested  by  Harita,  in 
this  passage,  **  They  propound  the  partakers  of  the  wipings  to  be  three,  or  according 
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to  8QBe,A«T  extend  to  tbe  Mrenth  degree** — U  cootistent,  [as  the  opiiiioii  of  the 
oppowr  of  the  correct  doctrine.  J 

H.  This  rery  position  is  eleewfaere  compactly  declared.—**  Bat  of  adopted  tone, 
Qm  rdatun  of  aapioda  extends  to  three  degrees,  in  the  family  of  the  natural  father ; 
andinlike  manner  in  that  of  the  adopter,  this  is  a  fixed  rule. 

^  This  relation  of  sapinda  extending  to  three  degrees  in  both  families, 
is  profpoanded  in  respect  to  the  SON  OF  TWO  FATHERS :  for  his  performing 
the  eeremony  of  association  by  admixture  of  funeral  cakes,  with  two  sets  of 
three  saeestors  ia  declared  [by  Karahnajini.]  But  the  connection  by  funeral 
sMitioBS  of  the  absolutely  adopted  son  obtains  in  the  family  of  the  adoptire 
lithcffooly :  on  acconnt  of  the  extinction  of  the  faoeral  oblation  of  him,  who 
hsth  gxTcn  away  his  son,  intimated  in  the  following  text  of  If  anu,  before  cited— 
**  k  given  son  mast  never  claim  the  family  and  estate  of  the  natural  father ;  the 
fsaenl  cake  follows  the  &mily  and  estate  :  hot  of  him,  who  has  given  away  his  son, 
theobseqoiesfaiL" 

26.  **The  sons  given,  purchased,  and  the  rest  who  are  adopted  from  those  of  his 
svn  general  family  by  observance  of  form  acquire  induction  into  FAMILY  [OF  the 
ADOPTER].— Bat  the  RELATION  OF  SAPINDA  is  not  included.*'  The  meaning 
is— sons  given  and  the  rest  though  sdopted  from  those  of  his  own  generu 
famiW  by  the  obeervance  of  form  only,  participate  in  the  family  [of  the  adopter  J. 
Bat  tlkerdstiCHi  of  sapinda  is  not  established  in  them  :  and  such  relation  not  obtain- 
xng  in  those  beloni^ng  to  the  same  general  family,  of  coarse,  it  cannot  subsist  in  those 
«f  aififliefent  general  family.  As  for  this  text  of  Vriddha  (rautama,  it  is  prohibitory 
s^  the  relation  of  sapinda  extending  to  seven  degrees,  which  might  be  inferred  from 
sasingy  to  the  real  legitimate  son  :  or  it  bars  the  impurity  for  ten  days  and  so  forth, 
aziBing  from  the  relation  of  sapinda. — But  it  does  not  prohibit  totally  soch  relation 
SB  aeeoont  of  the  several  texts  before  cited. 

SECTION  IV. 

The  iwqniri^f  of  the  adapted  son  on  occasians  of  birth  and  death — 
His  marriage, 

1.   Next  the  imparity  and  so  forth  of  the  adopted  son  [on  occasions  of  birth  and 
'  J  is  determined.    In  respect  to  this  topic,  [it  is  to  oe  observed,  that]   there 
reciprocal  inipurity  of  toe   absolute  adopted  son  in  the  FAMILY  OF  the 
NATURAL  FATHER  ;  for  relation  to  his  family  and  the  presenting  in  his  honour, 

"* *  oblations  bein^  barred,  the  extinction  of  oncleanness  is  an  obvious  conse- 

Bat  the  impurity  of  the  Dvyamushyayana,  is  in  both  families. 


2L  In  the  Brahma-purana  [it  is  written,]  **  the  son  given,  the  son  self-ffiven, 
the  son  made,  as  well  also  the  son  purchased  and  the  deserted  son,  who  are  always 
te  be  cherished,  belong  to  a  different  family  present  distinct  oblations, 
and  perpetnate  a  different  lineage,  and  on  occasions  of  birth  and  death,  be(M>me  im- 
psie  for  three  days." 

3L  Paxaaara.  ^  On  occasions  of  birth  and  death,  imparity  for  three  days  is 
ordained  for  him,  who,  whether  of  a  different  or  of  the  same  general  family  by  the 
will  [of  the  adopter  J  is  initiated  and  adopted.*^ 

4.  ''So  also,  excepting  the  leji^timate  son  on  the  death  and  birth  of  the  son  of  the 
wife  and  the  rest,  a  general  impurity,  lasting  three  nights,  always  take  place  in  every 
tdbb— This  is  a  settled  point." 

&  *Alw&yB' — snbseqaent  even  to  the  investiture  of  the  characteristic  thread. 
As  the  relation  of  one,  though  of  the  same  general  family,  to  the  family  of  his  adop- 
tive fsther  is  attained  through  the  observance  of  form,  after  the  previous  extinction 
of  relation  to  the  family  of  his  natural  father ;  there  is  no  distinction  between  an 
sdopted  son  of  a  different  general  family,  [and  one  of  the  same.]    Therefore,  the 

a5 
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uneleannefls  for  three  dajrs  propounded  in  the  text  in  question  [indiiferentlj  for 
either]  is  even  proper. 

6.  Thas,  where  the  adopte<1  son  may  he  nnmarried,  the  offence  of  pariredana  is 
not  incnrred  by  the  marriat^e  of  a  le^timate  son  subBequently  bom  :  nor  is  there  any 
objection  against  an  adopted  sou  marrying  before  his  elder  whole  brother. 

7.  But  since  the  extinction  of  his  relation  by  oblations  of  food  in  the  family 
of  the  natural  father  is  shewn,  the  MARRIAGE  of  an  absolutely  adopted  son,  mi^ht 
take  place  therein :  and  the  marriage  of  a  Dvramushyayaua  with  the  issue  of  a 
female  removed  in  relation  more  than  three  degrees  would  be  proper. 

8.  It  is  not  so ;  for  in  the  text  of  Mann,  subjoined  of  which  (on  account  of 
the  conjunctive  particle  *  and*)  the  construction  is—*  who  is  not  connected  as  Sapinda, 
to  his  father  [as  well  as  mother  ;]'— the  term  'father*  is  used  to  exclude  [from 
marriage,]  a  female  related  as  Sapinda  to  and  belonging  to  the  general  family  of  the 
natural  father  also  of  an  adopted  son,  although  exclusively  belonging  to  the  family 
of  his  adoptive  father. — **  She  who  is  not  connected  as  Sapinda  to  his  mother  and 
father,  and  not  belonging  to  the  general  family  of  either,  is  approved  amongst  twice 
born  men  for  espousal  and  connubial  intercourse.** 

9.  Nor  must  it  be  argued  that,  still,  where  the  father  of  the  adopted  son  misrlit 
himself  be  an  adopted  son,  there  would  be  no  reason  bariing  the  marriage  wiui  a 
female  remo^'od  in  relation  to  such  father  beyond  the  third  degree  ;  since  her  relation 
as  Sapinda  to,  and  being  of,  the  general  family  of  the  father  are  wanting.  Because, 
the  relation  of  Sapinda  in  question  does  not  apply  to  marriage  \  but  is  an  universal 
relation  of  that  denomination,  predefined  as  extending  to  the  seventh  degree  in  the 
line  of  the  father  and  to  the  fifth,  in  that  of  the  maternal  ^and-father. — Thus 
there  is  no  inconsistency.  These  several  desoiptions  of  relations  of  Sapinda  will 
be  enlarged  on  in  their  appropriate  places  respemyely. 

SECTION  V. 

The  wecession  hy  inheritance  of  adopted  sons  lineally  and  collaterally — m 
the  case  of  Sudrae — of  the  Dvyamushyayana, 

1.  The  inheritance  of  the  adopted  son  is  next  propounded.  On  this  subject 
Yriha^pati  sa>*s,— "  The  real  legitimate  son  alone  is  master  of  the  paternal  estate  : 
for  the  sake  of  affection,  let  him  allow  subsistence  to  the  rest.** 

2.  *■  The  rest*]  Those  who  are  excluded  from  participating  in  the  estate— 
*  Affection.* — Love. — *  Subsistence.* — ^Alimony. 

8.  Tama  also. — ^  Sons  are  pronounced  by  intelligent  saints  to  be  twelve  :  of 
the^j  nix  are  kinsmen  and  heirs  ;  and  six  kinsmen  but  not  heirs.  Those  versed  in 
the  dntincttons  of  class  declare  that  the  first  is  the  one  begotten  by  the  man  himself  ; 
the  second,  the  son  of  the  wife  ;  the  third,  the  son  of  the  appointed  daughter  ;  the 
fourth,  the  son  of  the  twice- married  woman  ;  the  son  of  the  unmarried  daughter  ia 
considered  the  fifth  :  and  [the  sixth,]  the  son  secretly  bom  in  the  man's  house. 
These  six  present  funeral  oblations — The  son  deserted,  and  the  one  received  with  a 

S regnant  bride,  the  son  given,  and  the  son  made,  and  fifthly,  the  son  purchased,  and 
le  son  presented  by  himself.    These  six,  whose  filial  relation  proceeds  from  an 
overt  act  of  acceptance  are  kinsmen  but  not  heirs.** 

4.  Narada.  ^  The  real  legitimate  son ;  the  son  of  the  wife  by  appointment ; 
the  son  of  an  appointed  daughter  ;  the  son  of  an  unmarried  daughter  ;  the  son  re- 
ceived with  a  pregnant  bride ;  the  son  of  hidden  origin  ;  the  son  of  a  twice-married 
woman  ;  the  deserted  son ;  the  son  g^ven  ;  the  son  purchased  ;  the  son  made  also  ; 
and  the  one  given  b^  himself  ;  these  are  declared  to  be  the  twelve  descriptions  of  sons. 
Of  these,  six  are  heirs  to  kinsmen  and  six  not  heirs  to  kinsmen.  Each  according  to 
priority  in  order  is  considered  as  superior;  and  the  last  successively  as  inferior. 
On  the  death  of  the  father,  aooordmg  to  their  order  they  succeed  to  his  estate. 
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Ctedtfeeiot  QBcli  pi^cfidTng  more  worihj,  let  the  next  lass  woithy  son  obtain  ths 

S.  Tb»  xaemxkvng  is  on  default  of  each  preceding,  the  next  socceeding  in  order  is 
■titled  to  the  property. 

B.  After  bavini^  pre^ionelj  eDnmented  as  sons,  the  real  lentimate  son  of  the 
lift,  the  Km  of  an  appointed  daughter,  the  son  of  a  twice  married  woman,  the  son  of 
&i  QBinarfied  daiif^hter,  the  aon  of  hidden  origin,  the  son  received  with  a  pregnant 
Wide,  the  son  i^iven,  the  son  porchaf<ed  [the  son  made],  the  son  »elf -given,  the 
d»ttted  ton,  and  the  son  obtained  in  any  manner  whatsoever ;  Yisbna  adds  "  of 
fibn«,  the  first  in  order  respectively  is  the  most  worthy ;  he  only  is  entitled  to  the 
MUte;  but  he  shoold  support  the  rest." 

7.  After  having  enasierated,  the  legitimate  son,  the  son  of  the  appointed 
datf^ter,  the  son  of  the  wife,  the  son  of  hidden  origin,  the  son  of  an  unmarried 
dtaxhter,  the  son  of  the  twice  married  woman,  the  son  given,  the  son  pnrchased, 
the  ton  made,  the  son  self- given,  the  son  received  with  a  bride,  and  the  deserted 
loa,  Ta|navmlkya  subimna  : — **  Amongst  these,  the  next  in  order  is  heir,  and  presents 
fsaeal  oblations  on  failure  of  the  preceding.** 

S.  Vann. — *^  Not  brothers  nor  parents ;  bnt  sons  are  heirs  to  the  deceased." 
And  again,  "  On  failure  of  the  be«>t  and  of  the  next  best,  let  the  inferior  in  order 
take  the  heritage  ;  but  if  there  be  many  equal,  let  all  be  sharers  of  the  estate.** 

S.  *  EquaL* — ^In  respect  to  virtue  or  quality  as  being  lefritimate,  the  s  n  of  the 
soil  or  wife  and  so  f orth.—*  Of  the  best,'— that  is  of  the  le«ritimate  son  and  the  others. 
—"  The  inferior  in  order,*  the  less  worthy  : — Meaning  the  son  of  the  wife  and  those 
lollowiiig. 

lOi.    The  same  author. — "  The  son  of  the  body  and  the  son  of  the  wife  may 

eeed  to  the  paternal  estate  ;  but  the  ten  other  s<>ns  can  only  succeed  in  order  to  the 

family  duties  and  their  share  'of  the  inheritance.**    Harita. — **  The  son  begotten  by 

the  man  himself,  the  son  of  the  wife,  the  son  of  the  twice  married  woman,  the  son  of 

the  appointed  daughter,  and  the  son  of  hidden  origin  or  kinsmen  and  heirs.    The  son 

S'ven,  the  son  purchased,  the  son  deserted,  the  son  received  with  a  pregnant  bride, 
e  aon-ielf  given,  and  the  son  any  how  obtained  are  heirs  but  not  kinsmen.** 

IL  Mann. — **  Of  the  twelve  sons  of  men,  whom  Manu  sprung  from  the  self- 
existcBt  has  named,  six  are  kinsmen  and  heirs  :  six  not  heirs,  but  kinf>men.  The  son 
be^ntten  by  a  man  himself,  the  son  of  the  wife,  the  son  given,  the  son  made,  a  son  of 
OQfueealed  birth,  and  a  son  rejected,  are  the  six  kinsmen  and  heirs. — The  son  of  an 
■anarried  daughter,  the  son  of  a  pregnant  bride,  the'  son  bought,  the  son  of  a  twice 
■arried  woman,  the  son  self-given,  and  the  son  by  a  Sudra  are  the  six  kinsmen  bnt  not 


11  Baodhayana. — **  He  prononnces  the  real  legitimate  son,  the  son  of  an  ap- 
pmted  dao^ter,  the  wife's  son,  the  sons  given  and  made,  the.  son  of  concealed 
origin,  uid  the  deserted  son  also  participators  in  the  estate,  the  *on  of  an  unmarried 
daai^itter,  the  son  received  with  a  pregnant  bride,  the  son  bought,  the  son  of  a  twice- 
■arried  woman,  also  the  son  self -given,  and  the  Nishada,  or  son  of  a  Sudra,  he  pro- 
\  partakers  of  the  family.** 


IS.  This  declaration,  that  the  son  of  the  unmarried  daughter  and  the  rest 
partidpate  in  the  family  only,  is  for  the  sake  of  barring  their  taking  a  share  of  the 
heritige,  wheie,  one  even  of  the  others  before  enumerated,  vix.  the  real  legitimate 
see  and  the  rest  may  exist. 

14b  Vasishtha  having  previously  mentioned,  the  son  received  with  a  pregnant 
bride,  the  ^n  bought,  the  son  self-^ven,  the  det*erted  son,  and  the  son  by  a  Sudra 
vomaa:  and  alluding  to  the  legitimate  son,  and  the  rest  in  another  place  s-ys  : 
"  When  there  may  be  no  heir  to  a  person  of  any  of  the  tribes,  let  these  take  the 
heritage.** 

1&  Devala  having  recited  the  real  legitimate  son,  the  son  of  an  appointed 
daughter,  the  wife's  8on»  the  son  of  an  onmarried  woman,  the  son  of  secret  origin,  the 


Digitized  by  VjOOQIC 


32  BiBTH— (iTinrfiw).  [datta.  ghakd. 

deserted  son,  the  son  received  with  a  pregnant  bride,  the  son  of  a  twice-married  ^vro- 
man,  the  son  given,  the  san  self -given,  the  son  made,  the  son  purchased  adds :  **  Thoee 
twelve  are  pronounced  sons  for  the  sake  of  issue  :  some  are  sprung  from  himself  : 
some  from  another  also;  some  acquired  by  [an  overt  act  of  adoption]:  and  oliiers 
filiallj  related  independent  thereof.  Of  these,  the  first  six  are  kinsmen  and  heirs  J^to 
collaterals],  the  rest  are  so  merely  to  the  father :  and  a  special  rule  obtains,  according 
to  the  priority  in  rank  of  the  sons :  all  these  sons  are  considered  as  heirs,  to  one 
having  no  real  legitimate  son  ;  but  should  a  son  be  subsequently  bom,  no  right  of 
primogeniture  attaches  to  them.  Of  these,  those  who  are  equal  in  class  take  a  third 
share;  but  those  inferior  in  rank  should  live  in  subjection  to  one  of  equal  rank 
receiving  maintenance." 

16.  Katvayana — '<  If  a  legitimate  son  be  bom,  the  rest  are  pronounced 
sharers  of  a  third  part  provided  they  belong  to  the  same  tribe :  but  if  they  be  of  a 
different  class,  they  are  entitled  to  food  and  raiment  only. — In  some  copies  the 
reading  is — are  pronounced  sharers  of  a  fourth  part'* 

17.  Yasishtha. — "  When  a  son  has  been  adopted,  if  a  legitimate  son  be  after- 
wards bom,  he  shares  a  fourth  part  provided  [the  estate]  may  not  have  been  ex- 
pended in  acts  of  merit" 

18.  '  He']  the  adopted  son.  *  Provided'  the  whole  estate  (which  is  understood) 
may  not  have  been  expended  by  the  legitimate  son  in  acts  of  merit, — that  is,  in  sacri- 
fice and  so  forth. 

♦ 

19.  For  the  sake  of  removing  the  conflicting  contradictions  of  SEVERAL  VARY- 
ING TEXTS  texts  of  Manu  and  the  rest,  the  following  INTERPRETATIONS  are 
offered  on  these  texts.  The  declaration  in  Vrihaspati's  text,  that  the  real  legitimate 
son  succeeds  exclusively  to  the  estate,  and  that  the  rest  are  entitled  merely  to  subsis- 
tence, regard  such  sons  of  the  wife  and  the  rest  who  are  unequal  in  class,  on  account 
of  uniformity  with  text  of  Katyayana  and  Devala.  And  the  rule  also  in  the  texts  of 
Narada  and  the  rest,  for  the  succession  of  the  son  given  and  the  rest  for  the  estate, 
on  default  of  the  son  of  the  wife,  and  the  rest,  regards  their  succession  to  the  whole 
estate,  and  therefore  the  rule  for  the  fourth  of  the  share  of  the  real  legitimate  son 
propounded  by  Vasishtha,  where  such  son  may  be  born  subsequent  to  the  adoption  of 
a  son  given  must  be  understood  as  applying  to  a  son  given. 

20.  So  also  the  mle  for  succeeding  to  a  third  share  in  the  texts  of  Devala  and 
Katyayana,  must  be  alleged  to  refer  to  a  son  given,  endued  with  eminent  qualities, 
on  account  of  uniformity  with  the  following  text  of  Manu. — "  Of  the  man  to  whom 
a  son  has  been  given,  adorned  with  everv  quality  that  son  shall  take  the  heritage, 
though  brought  from  a  different  family^' — *  With  every  quality']  class,  science, 
observance  of  duties. 

21.  Others  affirm  it  must  apply  to  the  son  of  the  wife  in  conformity  with  this 
passage  in  the  Brahma  Purana :  "  Let  the  real  le^timate  son  even,  who  is  subsequent- 
ly bora  enjoy  the  whole  estate — the  son  of  the  wife  takes  a  third  share,  the  son  of  an 
adopted  daughter  a  fourth." 

22.  In  the  same  manner  the  doctrine  of  one  holy  saint  that  the  son  given  is  an 
heir  to  kinsmen, — and  that  of  another,  that  he  is  not  such  heir, — are  to  be  reconciled 
by  referring  to  the  distinction  of  his  being  endued  with  good  qualities  or  otherwise. 
By  reason  of  succeeding  to  the  estate  of  sapinda  kinsmen,  as  well  as  to  that  of  the 
father,  he  is  [argued  by  the  one  to  be]  heir  to  kinsmen ;  and  on  account  of  the 
particle  *  onl^*  in  the  phrase  "  of  the  father  only"  (occurring  in  the  passage  sub- 
joined) from  inheriting  merely  of  the  father,  he  i8'[arjjued  by  the  other,  not  to  be] 
such  heir.—"  Of  these,  the  first  six  are  heirs  to  kinsmen :  the  oUier  six  of  the 
fa*^her  only." 

28.  And  thus  [the  objection  of]  variation  from  the  son  given  being  enumerated 
higher  and  lower  in  the  order  of  inheritance,  and  so  forth,  by  different  holy  saints 
respectively,  is  obviated  by  the  distinction  as  to  his  qualities  good  and  bad. 

24*    Therefore,  by  the  same  relationship  of  brother,  and  so  fourth,  in  virtue  of 
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vikh  the  nal  legifciBiimte  soo  woold  soeeeMi  to  the  ESTATE  OF  a  BBOTHEB  OB 
other  KINSMEN,  where  such  ioaiiuiy  not  ejuit  [the  adopted  ton]  takes  the  whole 


iS.  Since  it  ia  a  reetrictire  rale,  that  a  gnndaon  eneeeed  to  the  aopropriate 
duoe  of  his  own  fatiier,  the  sun  giveo,  where  hit  adopter  if  the  real  legitimate 
•on  of  the  paternal  grandfather,  is  entited  to  an  equal  ahare  eren  with  a  paternal 
nde,  who  is  also  such  description  of  son ;  therefore,  a  grandson,  who  is  an  adopted 
•on  aaj  [in  all  cases,]  inherit  an  eqnal  share  even  with  an  nnde. — Thii  aost  not  he 
sQeged,  [as  a  general  rale].  For,  there  would  be  this  discrepancj :  where  the  father 
ef  the  grandson  were  an  adopted  son,  he  wonld  receive  a  fourth  share  :  but  the  grand- 
son,  if  he  were  such  son,  [of  him]  would  receive  an  equal  share  [with  an  uncle  in  the 
hokage  of  the  grandfather].  And  aceordinglj,  whaterer  share  maj  be  eatablisbed 
by  law,  for  a  father  of  the  same  descripdon,  as  himself ;  to  such  appropriate  share  of 
kis  father,  doea  the  individual  in  question,  [vis.  the  adopted  son  of  one  adopted] 
sKceed.  Thus  what  had  been  adTanced,  only  is  correct.  The  same  rule  is  to  be 
applied  bj  inference  to  the  great  grandson  also. 

26.  But,  although  the  son  of  the  wife,  the  son  g^^t(tL  and  the  rest  maj 
ffucceed  to  ^  general  estate,  their  non-succession  to  EMPIRE  is  advanced. — 
Thns  it  is  ordained  in  the  Yedas — ^The  legitimate  son,  the  son  of  the  wifa^ 
tbe  son  given,  the  son  made,  the  son  of  concealed  birth,  and  the  son  rejected 
take  ihsfes  of  the  heritage.  Tlie  son  o^  an  unmarried  girl,  the  son  of  a 
pregnut  bride,  the  son  bought,  the  son  of  a  twice-married  woman,  the  son  self -given, 
and  the  slare^s  son^  theee  six  are  contemptible  as  sons :  on  failure  of  the  first  in  order 
req>ectively,  let  him  invest  the  next  with  filial  rights.  But  let  him  not  appoint  to 
the  empire  the  son  of  a  twice-married  woman,  nor  a  son  self-^ven,  nor  one  bora  of  a 
female  slave.**  In  the  same  authority  also— *^  Let  not  the  king  invest  in  the  empire 
the  WEfe*s  son  and  the  rest :  [nor]  cause  to  be  completed  through  such  sons  the  solem- 
Bittes  for  his  fore-fathers,  a  legitimate  son,  existing.** 

27.  It  is  replied — If  another  ordinance  of  law  exist,  a  special  rale  for 
the  sake  of  convenience  [must  be  ooostraed]  as  conveying  even  the  same 
meaning.  Therefore,  the  first  passage  cited,  which  is  declaratory  of  the  right 
to  saeeesaion  ot  the  next  in  order,  on  ^ilure  of  each  preceding  extends  even  to  the 
whole  empire,  as  conforming  with  the  texts  of  Naradaand  the  rest  before  mentioned  : 
and  the  latter  passage  prohibits  the  eqnal  participation  of  the  son  of  the  wife  and  the 
reei,  if  a  legitimate  son  exist,  or  it  refers  to  a  son  of  the  wife  and  the  rest  unequal  in 
daas :  otherwise  it  would  be  vexations  were  adverse  meanings  deduced  from  each 
passage.  But  if  however  this  is  admitted  [and  disregarded,]  then  [we  allege]  that 
bv  the  passage  in  question,  the  appropriate  shares  of  the  son  of  the  wife,  the  son 
^vea  and  the  rest  respectively  are  not  forbidden  if  a  real  legitimate  son  exist ;  but  the 
inverting  such  son  with  empire  is  ordained  [by  that  author]  after  having  previously 
barred  the  same  in  respect  to  those  sons,  in  case  of  the  existence  of  a  real  legitimate  son. 

28.  Thus,  the  son  of  the  wife,  the  son  given,  and  the  rest  receive  the  share 
loeseribed  for  them  b^  the  general  law.  For  grounds  for  contracting  the  operation 
of  the  9ame  are  wanting :  nor  does  the  particular  passage  in  question  obstract  its 
eperatioo  :  for  that  relates  to  a  different  subject.  Accordingly,  their  right  to  inherit 
is  clearly  laid  down  in  the  preceding  passage, — "take  shares  of  the  heritage."  Nor 
can  it  be  said  they  participate  [merely]  in  Uie  estate  other  than  the  empire.  For  the 
empire  also  is  treated  on  in  the  passage  in  question.  The  exclusion  of  the  son  of 
the  twice-married  woman  and  the  rest  from  the  empire,  althoagh  each  preceding 
in  order  mav  have  failed,  is  in  virtue  of  a  distinct  provision  in  respect  to  them. 

29.  The  mode,  however,  of  partition  between  the  son  of  the  wife,  the  son 
^Toi  and  the  rest  and  the  legitimate  son,  which  has  been  propounded  in  what  pre- 
ceded does  not  apply  to  the  SUDRA  TRIBE. 

90,  Since,  in  the  following  texts  of  Mann  and  Tajnavalkya  respectively,  a 
diareeqnal  to  tha  tof  the  real  legitipmte  son  is  prescribed  for  the  SON  even  BY  a  FE- 
MALE slave  of  a  man  of  the  class  in  question  ;  and  the  co-heirship  with  the  daogh- 
tcr*sson  of  snch  son  only  when  having  no  brother  is  intimated  ;  the  etiual  partition 
of  tlie  son  of  the  wife,  the  son  given  and  the  rest,  with  the  real  legitimate  son  whilst 
the  ^ther  lir^  and  their  succession  to  the  moiety  of  the  share  of  such  son,  where  the 
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father  may  be  dead  at  the  time  of  partition,  follow  a  fortiori. — ^And  otherwiie  there 
woald  be  a  great  inconsintency  if,  where  the  ton  of  the  wife,  the  son  given,  and  the 
rest  took  the  l^ourth  of  the  share  of  the  legitimate  son,  the  son  by  a  female  slave, 
whose  title  is  iolUutely'  inferior  in  respect  to  these,  were  to  take  an  equal  share,  the 
legitimate  son.  Mann — "  Bat  a  son,  begotten  by  a  man  of  the  servile  class,  on  his 
female  slave  or  on  the  female  slave  of  his  male  slave  may,  by  permission,  take  a  ^hare 
of  the  heritage.  Thus  is  the  law  eKtahlished.  Yajnavalkya :  **  Even  a  son,  begotten 
by  a  Sadra,  on  a  female  slave  may  take  a  share  by  the  fttther's  choice.  But  if  the 
father  be  dead,  the  brethren  should  make  him  partaker  of  the  moiety  of  a  share ;  and 
one  who  has  no  brothers,  may  inherit  the  wnole  property,  on  default  of  daugh- 
ter's  sons.** 

81.  If  according  to  this  authority,  where  there  may  be  no  son  of  the  wife  and  the 
rest,  but  there  may  be  a  wife  and  daughters,  the  daughter's  son  be  entitled  to  share 
[with  the  son  bv  a  female  slave]  ;  the  rule  for  the  succession  of  the  daughter  [or 
other  proper  heir]  would  be  infringed  ;  therefore,  if  any  even  in  the  series  of  heirs 
down  to  the  daughter's  son  exist,  the  son  by  a  female  slave  d^es  not  take  the  whole 
estate  ;  but  on  the  contrary  Shares  equally  with  such  heir. 

82.  Accordin^y,  the  text  subjoined  must  be  confftmed  as  referring  merely  to 
Sudras.  **  A  son  given  being  thus  adopted,  if  by  any  chance,  a  legitimate  son  should 
be  bom,  let  them  be  equal  partakers  of  the  father's  estate."  So  also  in  the  following 
text,  the  equal  participation  of  all  lawfully  begotten  Sudras  having  been  first  pro- 

Sounded,  the  succession  to  e^ual  shares,  of  the  other  sons  likewise  is  subsequently 
eclared  by  the  sentence,  (**  if  there  be  an  hundred  sons")  occurring  therein.  ^  For 
a  Sudra  is  ordained  a  wife,  of  his  own  class  and  no  other.  Those  begotten  on  her 
shall  have  equal  shares  ;  if  there  be  an  hundred  sons  [the  same  mode  of  partition 
shall  obtain]  .**  If  the  sentence  in  question  be  referred  to  the  reid  legitimate  son 
only,  the  position  contained  in  it  being  obtained  from  what  preceded,  its  repetition 
would  be  unmeaning. 

83.  The  son  given,  who  is  a  DYYAMUSH  YATANA  if  both  his  adoptive  and  na- 
nral  fathers  have  no  other  male  is*<ue,  takes  the  whole  estate  [of  both]  :  one  adopted* 
where  legitimate  issue  [of  the  adopted]  existed  does  not  participate  fin  the  estate  of 
the  adopter]  ;  but  a  legitimate  son  being  bom  [lo  the  natural  fatner]  sutCiequent  to 
the  adoption,  ^the  adopted  son]  takes  half  of  the  share  of  a  legitimate  son.  If 
[however  such  issue  be  subsec^uently  bom  to  the  adopter,  the  adopted  son  in  question] 
takes  half  of  the  share  which  is  prescribed  by  law  for  an  adopted  son,  exclusively- 
related  to  his  adoptive  father,  [where  legitimate  issue  may  be  subsequently  bom  to 
that  person.] 

34.  The  Pravaradhyaya  declares  this — "Should  thev  have  no  offspring 
begotten  on  their  wives,  fthe  adopted  sons]  take  the  whole  estate." — A  text  of 
Narada  also  [jdeclares  ]  "  Let  those,  being  sons  to  b(»th  fathers,  present  separately 
to  each,  oblations  of  food  and  water  ;  they  take  the  half  of  a  share  in  the  estate  of 
the  contributor  of  the  seed  and  owner  of  the  soil."  It  has  been  before  said,  that  the 
terms  contributor  of  the  seed  and  owner  of  the  soil  are  illustimtive  severally  of  the 
natural  and  adoptive  fathers. 


SECTION  VI. 
Exclusion  from  inheritance,  in  what  cases, 

1.  As  sons  blind,  lame,  and  so  forth  do  not  inherit — and  since  it  is  ordained  that 
their  legitimate  hon  and  s<>n  of  the  wife  only  participate  in  the  estate  of  the 
paternal  grandfather;  a  son  given,  or  other  description  of  son,  adopted  by  such 
persons,  have  no  right  to  the  estate  of  the  paternal  grandfather,  but  to  maintenance 
obIv.  For  alimony  being  provided  for  the  wives  of  persons  blind  and  so  forth, 
maintenance  for  their  adopted  sons  is  inferred  a  fortiori. 

2.  So  also  haying  previously  declared  sons  blind,  lame  and  so  forth  not  to  be 
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Wii,aaaatboradd8— *' Of  these  the  sons  legitimate  and  Boni  of  the  wife,  who  are 
bet  tnm  defect  participate  in  a  share  :  the  childless  wires  of  those,  Fwho  ate  blind, 
aad  to  forth]  are  to  be  supported  if  virtuous.  Their  daughters  are  to  be  maintained 
ai  keg  u  onmamed." 

1  In  the  same  manner — since  it  is  shewn  that  a  son  given  participates  with  a 
Rsl  legitimate  son  bom  subsequent  to  his  adoption — a  son  adopted,  where  a  legiti- 
■ate  MD  exists  does  not  taVe  a  share.  Accordingly  an  author  declares  the  non- 
Hecsnoo  to  a  ebare  of  one  »topted  without  obserA'ance  of  rule.* — **  Him  existing, 
t  Ml  being  created,  and  a  son  given,  existing,  one  being  adopted  inf ormallv  ;  that 
■tote  it  bis  only,  who  is  justly  master  of  the  father's  wealth" — Manu.  ^  He,  who 
idoflto  a  ion  without  observing  the  rules  ordained,  should  make  him  the  participator 
«f  the  rites  of  marriage,  not  a  ihaier  of  the  wealth." 

4.  It  is  declared  by  an  author  in  the  following  text,  that  a  son  given  like- 
vifc,  who  is  of  a  different  class  dues  not  inherit.  **  If  one  of  a  different  class,  should 
Werer  in  any  instance  have  been  adopted  as  a  son,  he  should  not  make  him  the 
urtidpator  of  a  share. — This  is  the  doctrine  of  Saunaka."  Something  to  this  effect 
m  been  before  declared.     Sufficient  has  been  f-aid. 

Peroration. — ^This  treatise,  succinctly  exhibiting  the  roles  relative  to  the  adopted 
no  is  excellent,  and  the  heart-delighting  preserver  of  law  through  the  serious 
tpplicatioD  of  students.  Thus  is  the  Ddttaka-Chandrika,  compiled  by  the  great 
pnceptor,  the  f  oztonate  Devanda-Bhatta,  completed. 


Dattaka  Mimansa  on  Adoption. 

1.   Having  prostrated  himself  before    Yinayaka,    whose  two  feet  are  to  be 
sdofed  by  the  world,  Nanda  Pandita  argnmentativdy   discusses  the    subject   of 


1  By  whom ;  how  qualified :  at  what  time  ;  for  what  purpose ;  from  whom ; 
sod  who  may  be  sidopted  as  a  son  ?  That,  on  which  former  writers  have  not  delibe- 
>ttively  trealted,  is  fully  propounded  heie« 

».  On  this  subject  Atri  says,  '**By  a  man  DISTITUTE  a  SON  only,  must  a 
■sbstitate  for  the  same,  always  be  adopted,  with  some  one  resource,  (yasmat  tasmat 
puystoatas)    for  the  sake  of  the  funeral  cake,  water,  and  solemn  ntes." 

4i  A  man  destitute  of  a  son  (apntra,)  is  one  to  whom  no  son,  has  been  bom,  or 
vbeee  son  has  died  :  for  a  text  of  Shankha  expresses.  "  One  to  whom  no  son  has 
been  bom  or  whose  son  has  died,  having  fasted  for  a  son,  dec."  Another  reading 
ncites,  "  The  impotent  man  or  also  one  whose  offspring  has  died.** 

5.  **  By  a  man  destitute  of  a  son,  AcJ'*  Since  it  is  shown  by  this,  that  the  being 
tode^itnte,  is  a  cause  ;  in  omitting  to  adopt  a  son,  an  offence  even  is  incurred  ;  for 
tite  precept  enjoining  the  production  of  a  son  being  positive,  it  results  that  the 
contrsveotioD  of  it,  is  the  cause  of  an  offence  ;  and  on  defect  of  any  son  in  general,  ex- 
da«ioo  from  heaven  is  declared  in  this  text ;  **  Heaven  awaits  not  one  destitute  of  a 
wo,  ic"  And  further  in  the  following  passage,  also,  a  son  in  general,  is  Hhewn  to  be 
tbe  cause  of  redemption  from  debt.  ^  A  Brahmana  immediately  on  being  born,  is 
piodaced  a  debtor  in  three  obligations :  to  the  holy  saints,  for  the  practice  of  reli- 
gioas  duties:  to  the  gods,  for  the  performance  of  sacrifice:  to  his  forefathers,  for 
oSspriog.  Or  he  is  absolved  from  debt,  who  has  a  son :  has  performed  sacrifices  : 
sod  pnctises  religions  duties.** 

6.  **  By  a  man  destitute  of  a  son  only.**]  The  incompetency  of  one  having  male 
itne  is  signified  by  the  term  **  only**  in  this  passage. 

7.  By  this  the  word  *  DISTRESS  *  (spat)  used  by  Manu  in  the  following  text  is 
explained.    ^  Whom  the  father  or  mother  dnrmg  distress,  may  give  as  a  son,  con- 
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firming  the  ^ft  with  water,  &o."    And  it  is  explained   in    the    same  manner    by 
Apararka.  "During  distress,  that  is,  the  adopter  having  no  son." 

8.  Or  it  may  be  interpreted  *  daring  distress '  during  a  famine  and  so  forth  :  as 
in  the  Mitakshara.    ^  By  specifying  distress  it  is  intimated  that  the  son  should  not  be 

Siven,  unless  there  be  distress :  this  prohibition  regards  the  g^ver."  Accordini^ly 
latyayana»  *'  During  a  season  of  distress  the  gift  or  even  sale  [of  a  sonl  may  be 
made:  otherwise  the  same  must  not  be  done:  this  is  the  injunction  of  the  holy 
Institutes." 

9.  Mann  also  :  "  A  son  of  any  description  must  be  anxiously  adopted  by  one  wbo 
has  none  :  for  the  sake  of  the  funeral  cake,  water,  and  solemn  rites  ;  and  for  the 
celebrity  of  his  name."  He  who  has  no  son  may  appoint  his  daughter  in  this  maaner 
to  raise  up  a  son  for  him,  <&c.,  &c" 

10.  As  for  the  instance,  appearing,  of  the  adoption  as  sons  of  Devarata  and  the 
rest  by  Yisvamitra,  and  others,  although  possessing  male  issue :  that  from  its  repug- 
nancy to  the  revealed  law,  as  contained  in  passages  before  quoted  (v.  §  5,)  must  be 
understood,  (in  ihe  same  manner  as  the  eating  the  haunch  of  a  dog,  and  so  forth, j 
not  to  imply  the  existence  of  a  revelation  [authorbing  the  act*"] 

11.  It  is  not  to  be  argued,  that  a  revelation  recorded,  from  recollection,  does 
not  supersede  the  indication  of  a  [different]  revelation :  for  it  is  of  greater  autho- 
rity being  supported  by  direct  passages  of  revealed  law,  such  as  :  '*  Heaven  awaits 
not  one  destitute  of  male  issue  ;    <^d  so  forth. 

12.  But,  however,  if  you  pertinaciously  insist  on  the  superior  cogency  even  of 
the  indication  of  a  revelation,  to  a  revelation  recorded  from  memory  :  then  we  accede 
that  a  man  though  possessed  of  male  issue,  may  adopt  another  son  with  the  sanction 
of  such  issue :  on  account  of  the  revelation  indicated  in  the  following  passage  :  "  By 
that  which  our  father  recog^nized  we  abide.  We  place  you  before  us,  you,  we 
follow,  ^."  Neither  should  it  be  urged,  that  this  regards  the  making  an  elder 
son,  not  the  adoption  of  a  son ;  for  the  one  would  be  invalid  if  the  other,  may  not 
be  done.    It  is  useless  to  enlarge. 

18.  ''By  a  man  destitute  of  a  son."  The  word  son  here  used  is  inclusive  also 
of  the  son*s  son  and  grandson,  for  [through  these]  the  exclusion  from  heaven,  de- 
nounced in  such  passages  as  "  Heaven  awaits  not  one  destitute  of  a  son"  is  removed  : 
since  it  is  declared  in  the  text  subjoined,  that  the  mansions  of  the  happy  are  attained 
through  the  grandson  and  the  other.  **  By  a  son,  a  man  conquers  worlds :  by  a  son's 
son,  he  enioys  immortality :  and  afterwards  by  the  son  of  a  grandson,  he  reaches  the 
solar  abode.'^* 

14.  Nor  can  it  be  alleged  that  the  adoption  or  a  son  [though  a  grandson  and  his 
son  exist,]  is  for  the  sake  of  the  funeral  obsequies  ;  for  from  this  text  it  appears 
the  other  two  also  are  competent  to  perform  such  rites.  "  The  son  of  a  son  and  the 
son  of  a  grandson  like  these  the  offspring  of  a  brother,  dec,  dec." 

15.  '  By  a  man  destitute  of  a  son.n  From  the  masculine  gender  being  here  used, 
it  foUows  that  a  WOMAN  is  INCOMPETENT  [to  adopt]  Accordingly,  Vasishtha 
ordains,  *'  Let  not  a  woman  either  give,  or  receive  a  Lon  m  adoption  :  unless  with  the 
assent  of  her  husband." 

16.  From  this,  the  incompetency  of  the  widow  is  deduced  since  the  assent  of 
her  husband  is  impossible. 

17.  Nor  should  it  be  ar^ed  that  the  ASSENT  OF  the  HUSBAND  is  requisite 
for  a  woman  whose  husband  is  living  :  because  she  is  subject  to  control :  but  not  so  the 
widow,  for  mention  being  made  of  woman  in  general,  dependency  on  control  is  not  the 
cause  :  and  [were  it,]  her  subjection  to  the  control  of  kiuimen  exists  as  shewn  in  the 
following  text :    '*  On  default  of  these  the  kinsmen,  dec" 

*  It  may  be  here  observed  once  for  all  that  words  or  sentences  included  within 
these  marks  or  brackets  [  ]  are  not  expressed  in  the  original,  but  inserted  by 

the  translator  to  complete  the  sense  of  the  text  or  render  it  more  clear. 
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IS.  If  ii  !■  contended,  then,  that  she  may  adopt  a  ion,  with  the  usent  of  the 
tisiBeiicTen;  it  is  wron^  :  for  the  term  '*  Hasband"  woald  become  indefinite:  and 
tbe  pirpoee  -vrould  not  be  attained.  Now  the  purpose  of  the  basband's  sanction  it 
ftil  the  lilUtion,  as  son  of  the  hueband,  may  be  complete,  even  by  means  of  an 
lioptioe,  made  by  tlie  wife. 

19.  Accordinicly,  [as  appctan,]  from  this  aphorism,  ("  la^ly  of  the  mother,  first 
i(  the  father.  dK.^*)  the  ooanection  of  the  son  affiliated,  through  the  wife  to  both,  is 
tekRd  la  the  f  oUowinsc  compendious  rule  of  Satvashadha  :  '*  Of  the  son  by  mar- 
tmfi :  the  Kshatriya  or  wf  e*6  son  :  the  son  made  :  the  son  of  an  appointed  daughter : 
the  tea  af&liated  throofi^h  the  wife :  the  son  of  a  marriage  according  to  the  Asura  form : 
tkc«Miof  a  female  ipvea  as  a  gratuity,  [the  relation  of  lineagel  to  both  parents 
[ohiaxa-.^^    Kow  the  connection  of  lineage  to  the  father,  is  the  filiation  ils  his  son  ; 

nd  neh  fiUation  proceeds  from  the  sanction  only  of  the  father ;  not  from  the  act 

ff  ado^ftMm :  fur  the  agent  of  that,  in  this  instance,  is  the  wife. 

^  "'The  son  by  marriage*  is  the  son  received  with  a  pregnant  bride  (Sahodha). 
*Tbe  ion  affiliated  through  the  wife,"  is  the  son  demanded  by  the  wife  (Stri-yachita) 
« the  SQiQ  obtained  through  the  wife  Stri-sattaka.)  '  The  son  by  a  female  given  as 
agra  oity.*  is  one  bom  on  a  damsel  obtained,  as  a  fee  at  a  sacrifice.  The  rest  are 
sbriooa.'  Thoa  expoands  Sayarasvami.** 

SI.  And  in  the  case  in  question,  the  wife  being  mentioned  as  the  inntmmental 
Tsns,  a  primary  author  of  the  act,  is  obtained ;  for  otherwise,  one  accepted  in  adop- 
tion by  the  wife,  being  son  to  such  his  mother  [o**ly],  since  his  connection,  as  lineage 
to  her  husband,  would  be  wanting,  hiB  incompetency  to  perform  the  funeral  rites 
af  the  husband  wonld  result ;  and  no  father  existing,  at  his  marriage,  and  S'l  forth 
Ac  patTmfil  family  and  other  particulars  must  of  consequence  remain  unspecified. 

22.  If  the  case  is  thoa,  then  the  assent  of  the  wife  is  requisite  for  the  husband 
also  ;  for  the  purpose  of  such  sanction  would  be  the  same  ;  as  that  of  the  husband  to 
&e  adoption  by  the  wife — This  (if  alleged)  is  wrong; 'for  in  cons<>quence  of  the 
s^ierioritT  on  the  husband,  by  his  mere  act  of  adoption,  the  filiation  of  the  adopted, 
as  mm  of  the  wife,  is  complete  in  the  same  manner  as  her  property,  in  any  other  thing 
sccepted  by  the  husband. 

tS.  Moreover  Yachaspati,  ''  Having  offered  a  burnt  offering  (Hutva)  with 
ledtation  •  f  the  holy  words,  he  should  take  an  unremote  kinsman,  Ac^  In  this  text 
the  indeclinable  past  participle  *  Hutva,'  (having  offered,  dec.),  indicating  the  govern- 
DMiit  of  both  verbs,  by  the  same  agent,  being  used  :  the  adoption  by  one  only,  who 
may  oiler  a  burnt  offering,  (Homa)  U  valid  :  therefore  women,  from  their  disqualifi- 
cstMQ  to  peif  orm  such  sacrament,  are  incapable  to  adopt. 

9i.  It  most  not  be  argued,  that,  since  under  a  text  of  Shannaka,  the  employ- 
Dent  ofa  priest  is  according  to  the  approved  doctrine,  the  "Homa"  may  be  com- 
pleted by  his  intervention :  for  although  that  were  comp  leted,  still  would  the  adop- 
tion [!)y  the  woman]  be  imperfect  since  she  is  not  competent  to  perform  the  pray- 
as  leqoisite  for  the  same. 

25.  These  Shannaka  has  specified : "  And  taking  him  by  both  hands,  with  red- 
tstion  of  the  prayer  commencing  (**  Devasyatva,  Ac,  ?')  having  inaudiblv  repeated  the 
BjTftical  invocation,  **  Angad-angat,  AcJ^  having  kissed  the  forehead  of  the 
child,  ike." 

95.  Nor  does  thus  the  want  of  power  of  Sndraa  follow :  for  their  ability  [to 
adopt]  is  obtained  from  an  indication  [of  law],  conclusive  to  that  effect,  in  this 
pasaafEe :  **  Of  Sudras  from  amongst  those  of  the  Sndra  class."  By  this  Yachefipati 
IS  ref ated,  who  says :  ^  Sudras  are  incompetent  to  afiiliate  a  son,  from  their  incapacity 
to  perform  the  sacrament  of  the  Homa,  and  prayers  prescribed  for  adoption." 

27.  Since  the  [only]  power  of  widows  is  fixed  to  be  that  of  using  property 
daring  their  lives,  it  is  established  that  they  have  not  power  to  adopt  a  son.  But 
it  raoftt  not  be  affirm^  that  it  f<»llows  that  in  the  same  manner  women  also,  whose 
hoshaods  are  living,  are  incompetent :  on  account  of  their  incapacity  to  perform 
the  burnt  sacrifice,  prayers,  and  so  forth.    For,  by  the  reservation  "  unless  with  the 
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assent  of  herhasbandV  ability  toperfonn  what  is  principal  [viz.,  adoption],  beia^ 
established,  from  their  consequent  power  to  perform  what  is  sabordinate  [viz.,  those 
solemnities],  the  burnt  sacrament,  prayers,  and  so  forth,  might  be  inferred.  There^ 
fore,  since  oy  this  passa^  (**  of  women  and  Sudras  without  prayers")  a  dispensation 
with  respect  to  prayers  is  established,  the  adoption  [for  the  women  in  question,] 
would  be  valid  without  prayers  ;  like  their  acceptance  of  any  chattel. 

28.  Besides,  this  part  of  the  text,  **  unless  with  the  assent  of  her  husband,"  is  an 
exceptive  exemption  from  the  general  prohibition,  contained  in  the  part  preceding ; 
**  Let  not  a  woman  either  give,  or  accept  a  son ; "  and  in  it,  the  assent  of  the  husband 
is  the  cause.  Therefore,  THE  WIDOW  IS  INCOMPETENT  [TO  ADOPT]  ;  for, 
her  husband  being  dead,  since  his  assent  is  impossible,  the  exemption  destitute  of  the 
cause  [to  give  it  effect],  is  without  validity ;  and  other  means  of  deducing  [her 
authority,]  are  wanting.  Thus  the  doctrine  of  every  writer  is  rendered  even  consistent. 

29.  Nor  must  it  be  argued,  that  this  being  the  case,  [that  is,  if  the  widow  may 
not  adopt]  her  exclusion  from  heaven  would  not  be  obviated.  For  that,  in  the  fol- 
lowing text,  is  declared  by  Manu  to  be  removed  by  devoUon  to  pious  austerity. 
"  Like  those  abstemious  men,  a  virtuous  wife  ascends  to  heaven,  though  she  have  no 
child ;  if  after  the  decease  of  her  lord,  she  devote  herself  to  pious  austerity.** 
Thus  the  whole  is  unexceptionable. 

30.  '*  By  a  man  destitute  of  a  son."  From  the  singular  number  being  here  used, 
it  follows  that,  the  same  son  must  not  be  adopted,  by  two  or  three  persons. 

31.  But  would  not  thus,  the  law  as  to  the  son  given,  and  the  rest,  being 
*  Dvyamushyayanas,'  (or  sons  of  two  fathers)  be  contradicted  ?  Accordingly, 
there  is  this  passage  of  law,  in  the  Prayojgaparijata.  **  Sons  given,  purchased,  and 
the  rest,  are  sons  of  two  fathers.  Their  marriage  may  not  take  place  in  either 
family ;  as  was  the  case  of  Sringa  and  Saisira." 

82.  It  is  not  so :  for,  the  state  as  son  of  two  fathers,  imports  both  a  natural  and 
an  adoptive  father ;  and  the  prohibition  regards  two  adoptive  others.  Thus  there 
is  no  contradiction. 

33.  The  substitute  is  of  eleven  descriptions :  the  son  of  the  wife,  and  the  rest, 
according  to  a  text  of  Manu  which  recites,  *^  Sages  declare  these  eleven  sons,  (the 
son  of  the  wife  and  the  rest,)  as  specified,  to  be  substitutes  for  the  real  legitimate 
son  ;  for  the  obsequies  would  fail  (Kriyalopat)." 

34.  Of  these,  those  are  substitutes  by  right  even,  who  are  related,  by  containing 
portions  of  either,  of  the  husband,  and  wife ;  and  the  text,  [of  Manu]  intends  a 
restriction  [as  to  the  substitutes  not  so  circumstanced].  Again,  those  wno  bear  not 
such  connection,  are  substitutes  in  virtue  of  passages  of  Law. 

36.  For  instance :  the  son  of  the  wife,  the  son  of  an  appointed  daughter,  the 
daughter  appointed  to  be  a  son,  the  son  of  an  unmarried  daughter  (Kanina),  the 
son  of  a  twice  married  woman,  the  son  received  with  a  pregnant  bride,  the 
son  of  hidden  origin,  are  principal  substitutes,  as  partaking  partially  of  portions 
[of  the  pair],  from  their  kindred,  in  some  instances,  to  their  mother  only,  and  in 
others  in  a  small  dejgree,  to  both  parents.  The  son  given,  the  son  bought,  the  son 
made,  the  son  self- given  (Dattatma),  and  the  son  rejected,  are  substitutes  m  virtue  of 
express  texts  of  Law.  Now,  the  term  *  substitute*  is  applicable  to  both  classes  even, 
by  reason  of  its  frequent  use  [in  such  general  sense]  ;  in  the  same  manner  as  in  the 
passage,  ^*  He  places  Bricks  (srishti)*'  the  term  *  Snshti'  [intends  bricks  generally]. 

36.  It  has  been  said  by  Medhatithi— "  These  cannot  be  substitutes  :  a  sub- 
stitute is  supplied  on  defect  of  the  means  of  completion  of  an  act  commenced.^Now 
a  son  is  no  such  means,  for,  he  is  the  primarv  object  of  the  act,  of  the  produc- 
tion of  offspring :  Hence  the  term  Putra  (son,)  applying  even  to  the  son  of  the 
wife,  and  other  adoptive  sons,  the  designating  these  substitutes,  is  for  the  sake 
uf  shewing  respect  to  the  son  of  the  body  (Aurasa)  ;  for,  the  expression  *  substitute' 
as  current,  denotes  a  lesser  degree  of  benefit.  To  the  same  extent^  as  the  real  son  can 
confer  much  benefit,  the  others  are  unable." 
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37.  Thb  moat  b«  canvaaMd ;  for,  the  position  to  be  prored,  being  this,  that  the 
torn  given  and  the  rest  are  not  substitutet ;  the  caase  aiaigned,  via.,  the  not  being 
the  means  of  completing  the  act,  of  the  production  of  a  son,  does  not  apply  to  the 

BOOS  affected  by  the  point  to  be  proved  :  since  these,  as  they  already  exist,  are  not 

de  to  be  produced. 

3&  Again,  in  the  precept,  enjoining  the  production  of  a  son,  the  son,  being  the 
object  to  be  produced,  is  no  meant  of  completion.  Bat  thia  t  he  case  in  respect  to 
that  precept  only,  not  any  other  precept— For,  from  passages  of  scriptare  such  as 
(^  or  he  ia  abeMved  from  debt  who  haa  issoe,  Ac^  (t.  f  5.)  this  precept  resulting 
*  Let  1dm  procure  abaolution  from  debt  through  a  son,*  it  is  established,  tnat  the  son 
as  being  the  instnunental  cause  of  such  absolution,  is  a  means  of  completion  :  and 
^c  instmmentality  of  the  son,  is  even  expressly  declared  by  Mano,  in  this  and  other 
paaaagea,  **  By  a  son,  a  man  conquers  worlds  Ac"  (r.  f  IS.) 

39.  If  this  be  the  case  :  then  there  may  be  for  the  sake  of  attaining  immortality, 
and  the  solar  abode,  a  substitute  for  a  grandson,  and  great  grandson— Be  it  so  :  we 
are  in  no- wise  affected. 

40.  Kor  does  an  identity  of  precept  follow,  from  both,  [viz^  the  precept  enjoin- 
ing the  prodoction  of  a  son,  and  tnat  directing  the  attainment  of  redemption  from 
debt,  throogfa  a  son]  having  a  common  result :  for,  in  the  same  precept,  the  two 
instrumeitai  causes,  (connubial  intercourse  at  due  season,  and  a  son.)  and  their 
■everal  effects  (a  son  and  redemption  from  debt,)  cannot  be  included  :  and  were 
they,  three  contradictory  things  would  become  two. 

4L  Consequently,  the  son  being  the  instrumental  cause,  in  an  act,  the  object  to 
result  from  which,  is  absolution  from  debt :  on  his  failure  the  tfDU  given,  and  the 
rest  may  without  repugnancy,  be  substitutes:  in  the  same  manner,  as  [at  a  sacrifice] 
where  the  *  Soma*  plant  is  wanting,  the  *  pntika*  is  a  substitute. 

42:  This  even  is  made  obvious,  b^  Mann  [who  says.1  **  For,  the  obsequies 
would  fail**  (v.  §  33.)  Because  the  failure  of  the»e  would  ensue  ;  if  on  default 
of  a  legitimate  son,  the  affiliation  of  a  substitute  might  not  take  place.  Obsequie«. 
are  funeral  rites,  consisting  in  presenting  oblations  of  food  and  water,  and 
so  forth.  In  the  same  manner  by  Atri  also  [it  is  said] ;  **  For  the  sake  of  the 
funeral  ake,  water  and  solemn  rites'*  (v.  f  3.)     Thus  the  whole  is  unimpeachable. 

43.  **  There  is  no  substitute  for  mastership,  a  wife,  a  son,  a  country,  time,  fire, 
the  divinity,  an  act  and  word,  &c,*^  as  for  also  the  exclusion  of  the  substitute  for  a 
smi,  by  this  text  of  Satyashadha  ;  that  [is  propounded  by  the  author],  after  having 
antlkorized  to  one,  having  no  son,  a  substitute  for  the  same,  (in  such  pasasffes  as  that 
sobioined,)  for  the  sake  of  obviating,  the  recital  of  the  benediction  [therein  alluded  to] . 
**  Be  recited,  for  offspring,  that  benedictory  prayer  called  "  JyotishmatL"  According- 
ly, there  is  this  passage  of  revealed  Law.  ^  Ue^  to  whom  no  son  may  have  been  bom, 
shpnld  recite  for  offspring,  the  prayer  conunencing '  JyotishmatL*  '* 

44.  So  in  the  Saman  Veda,  in  the  part  treating  on  father  and  son,  after  having 
by  iueh  passages  as  ^  The  father  of  such  a  one  sacrifices,  Ac,'*  authorized  to  one 
destitute  of  a  son,  the  substitute  for  the  same  :  [the  subsequent  prohibition]  is  meant 
to  avoid,  such  particular  passages ;  but  not  intended  to  exclude,  in  every  case  even, 
a  nibetitute  for  a  son ;  for,  that  would  contradict  the  following  and  other  passages 
cf  recorded  Law  :  *  A  substitute  for  a  son  must  be  adopted.**  (|  3.)  *"  To  be  sub- 
sdtotes  for  the  real  legitimate  son.**  (§33.) 

45.  It  is  next  deliberated,  whether  this  substitute  for  a  son,  who  is  ordained,  is 
Mi,in  virtue  of,  the  precept  enjoining  the  production  of  a  son,  or  that  regarding  the 
faoend  obsequies.  Tor,  allusion  has  been  made,  as  to  both  ;  for  instance,  with  res- 
pect to  the  precept  to  produce  a  son,  by  the  first  part  of  Atri's  text.  **•  By  a  man  des- 
titate  of  a  eon  only,. substitute  for  the  same,  must  always  be  adopted," — and  with 
respect  to  the  precept  regarding  funeral  obsequies,  by  the  concluding  part  of  same 
text :  "  For  the  sake  of  the  funeral  cake,  water  and  solemn  rites." 

46,    Of  ihase  positions,  the  first  is  not  correct :  for,  there  can  be  no  substitute  in 
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virtue  of  the  precept  to  prodace  a  son ;  as  the  ion,  by  reason  of  being  the  object   to 
be  prodaced,  is  no  means  of  completion. 

47.  Neither  is  the  second  accarate ;  for,  a  contradiction  would  be  involved. 
The  substitute  for  a  son  is  ordained  for  one  hNving  no  male  issue  :  tut  not  ft  oeral 
obsequies  performed  by  such  person :  and  exequial  rites,  the  agent  of  which  is  a 
son,  [are  ordained]  ;  but  there  is  no  precept  executed  by  a  son,  directing  a  substitate 
on  his  (tile  son's)  account.    Nor  is  there  a  substitute  for  an  agent. 

48.  Or  it  also  may  be  affirmed  that  the  substitute  is  supplied,  with  respect  to 
being  an  sgent,  in  the  performance  of  the  Act,  but  not  in  respect  to  enjoying  the  fruit  ; 
in  the  same  manner  as  in  the  case  of  the  death  of  either  of  the  seventeen  priests  engtLged 
in  a  sacrifice  (Satra)j  a  substitute  is  supplied,  with  respect  to  being  an  agent  in  the  cu^t ; 
so  also,  in  the  case  m  question. 

49.  This  also  is  wrong  ;  for,  the  cases  are  not  parallel.  In  the  instance  of  the 
sacrifice,  the  substitute  is  for  one,  by  whom  an  act  was  commenced  :  Bur  in  the  case 
proposed,  since  the  act's  commencement  even,  (being  completely  non-existent,)  ie 
impossible,  how  can  there  be  a  substitute  ?  Nor  is  the  commencement  of  an  act^  hy 
a  substitute,  admitted  by  one  versed  in  logic 

50.  Or  it  may  be  next  alleged  that  there  is  a  precept  regarding  oblations  of 
food,  and  so  forth,  performed  only  by  one  having  no  son,  at  his  own  funeral  repast 
(Sraddba),  taking  place  during  his  life.  In  virtue  of  this  only,  is  a  substitute  [or- 
aainedj.  Thb)  is  likewise  incorrect :  for,  if  [in  this  case]  there  might  be,  the  substi- 
tute for  a^oo,  the  precept  its  If,  regarding  the  funeral  repast  tu  take  place  during 
the  life  of  the  individual,  would  be  of  no  effect — Beuides,  himself  being  the  a^nt^ 
in  the  performance  of  the  funeral  repast,  taking  place  during  his  life  ^  the  substitute 
would  be  even  for  himself,  not  for  the  son  :  since  the  son  [in  this  case]  is  not  the  agent 

51.  Therefore,  in  virtue  of  the  two  precept  first  mentioned,  there  can  be  no 
substitute  for  a  son.  Moreover,  the  asnitfoing  also  as  a  reason,  *'  For  the  sake  of  the 
funeral  cake,  water  and  solemn  rites"  (§  3)  would  be  inapposite  ;  for,  it  would  not 
apply,  to  the  erson  to  i<e  affected  by  the  point  to  be  proved.  It  has  already  been  said, 
that 'exequial  rites,  performed  by  the  man  having  no  son,  are  not  suggested. 

52.  The  question  is  thus  solved  :  '^  By  a  son,  a  man  conquers  worlds,  Ac"  In 
virtue  of  the  precept,  implied  in  this  and  other  texts,  and  supported  by  confirmatory 
passages,  (such  as  *^  Heaven  awaits  not  one  destitute  or  a  son  ) ;  on  failure  of  the 
legitimate  sun,  the  son  of  the  wife,  and  the  re^t,  are  ordained  to  be,  the  eleven-fold 
substitues  ;  and  in  the  precept  alluded  to,  an  act  being  required  to  operate  interme- 
diately, in  completing  the  state  of  Heaven,  and  the  son,  severally,  as  the  effect  to  be 
produced,  and  the  efficient  means :  it  is  added  ^  For  the  sake  of  the  funeral  cake,  water 
and  solemn  rites." 

58.  The  term  *  always*  (§  8)  signifies,  that  in  the  present  case,  no  definite  period 
is  required,  as  in  such  cases,  as  [that  contemplated  in  this  passage]  "  The  barren 
woman,  in  the  eighth  year,  is  to  be  superseded." 

54.  The  funeral  cake]  the  '  Sraddba'  or  funeral  repast.— Water]  that  is,  the 
presenting  water  in  the  two  united  palms,  and  so  forth.  Solemn  riter*]  meaning, 
rites  in  honor  of  the  deceased,  cremation  and  the  like.    These  are  the  cause  (hetn) : 

55.  The  reason,  nccasioninff  the  adoption,  is  the  cause.  This,  from  being  nsed 
in  the  sin.  ular  number,  shows  that  these  ceremonies  collectively,  are  the  cause,  and 
not  individually  ;  and  consequently,  the  meaning  is,  tha  there  is  n  t  a  distinct  affi- 
liation, severally  for  each  ;  but  one  adoption  only,  on  account  of  the  whole  ;  for,  on 
default  01  a  son,  the  failure  of  the  oblation  of  food,  and  other  rites,  is  the  consequence. 

56.  Accordingly,  Manu  says  "  Sages  declare  these  to  be  substitutes ;  for,  the 
obsequies  would  fail  (kriyalopat)."  Here,  this  part,  '*  for,  the  obsequies  would  fail" 
is  a  reason,  subjoined  on  a  negative  hypothesis :  **  The  meaning  is, — because,  if  there 
were  no  substitute  for  a  son,  Uie  obsequies  would  faiL" 

57.  Or,  there  may  be  this  disjunction,   [of  the   oomponnd  term  '  krijralopat ;' 
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hn»+j  tdojmt— alopat,  would  then  be,  the  fifth  or  abUtare  case,  used  after  the  re- 
JMCioo,  of  the  indeclinable  pa^^t  participle,  formed  by  the  affix  *lyap  :*  The  meaning 
n^for  the  sake  of  preventing  a  failure. 

$&  *'0n  failure  of  the  son,  let  the  wife  be,  Ac,**  although,  by  this  and  other 
pMHcet,  the  capacity  of  the  wife,  ai  d  other  [heirs]  also,  V*  perfrom  the  obsequies, 
» dedsred :  still,  it  must  be  unquestionably  affirmed,  that,  from  the  authority  of 
m^  passages,  as  this  (^  Heaven  awaits  (not  one  destitute  of  a  son "),  the 
WMWWPS  uf  the  happy,  attainable  by  obsequieis  performed  by  a  son,  are  not  acquired 
by  sach  ntea  executed  by  ihe  wifc^  and  the  rest.  For,  otherwise,  the  wife  and 
lutf  hdrs,  of  one  destitute  of  male  issue,  being  competent  to  perform  rites,  which 
vmU  be  equally  effective  ;  the  specification,  of  failure  [of  the  son],  would  be  Un- 
as an  alternative  resnlte,  from  such  equality. 


59.  Hence,  for  the  sicquisition  of  some  particular  Heaven,  to  be  attained  by 
okseqoies  performed  by  a  son,  the  substitute  for  a  son,  is  indispensable.  And,  it  is 
Mid  by  llcdhatithi,  ^  Now,  as  for  the  assigning  there,  the  first  gradation  to  the 
Wgitiniate  son,  that,  is  not  productive  of  any  temporal  effect,  [but,  on  account  of] 
excessive,  spiritual  benefit :  to  the  same  extent  as  the  legitimate  son,  can  confer 
■ach  benefit,  the  others  are  unable — and  *  substitute'  as  generally  accepted,  implies 
Adinunution  of  benefit.*^ 

€0.  Kriyalopat.]  The  '  kriya  *  or  act,  here  alluded  to,  is  from  "  *  kriyate,*  what 
itdooc: — the  precept  [by  which  it  is  emoined],  'offspring,  must  be  produced.* 
I^  there  be  no  omission  (lopa),  of  this. — This  precept  is  pereiiiptory :  in  some  man- 
wi;  or  another,  it  must  be  accomplished,  by  the  householder.  Of  the  offspring 
slladed  to,  the  real  le^timate  son  is  the  first  in  rank ;  should  such  not  be  acquired^ 
Uuse  descriptions  of  sons  [that  of  the  wife  and  the  rest],  must  be  resorted  to." — 
This  interpretation  by  that  author  [Medhatithi]  alone,  must  be  canvassed.  It  is 
■id  [by  himj,  that,  the  precept  directing  the  adoption  of  the  son  given,  and  the 
ivt,  is  a  substitute  for  that  directing  the  procreation  of  a  son  ;  or  perhaps  that  the 
sou  given,  and  the  rest,  are  the  substitutes  for  a  legitimate  son  ? 

61.^  Of  these  [^supposed  meanings],  the 'first  is  not  correct :  for,  the  substitute  of 
^  Kt,  is  forbidden,  in  the  passage  *'  of  the  divinity,  fire,  a  word,  an  act,  ^.** 
Afitber,  is  the  second  accurate  ;  since  it  would  be  at  variance,  with  preceding  pas- 
i>ga[of  the  same  author]  :  such  as,  ^  These  [the  wife's  son,  and  the  rest]  cannot  be 
MbetttBtea,  Ac**  (§  36).  For,  in  this  passage  it  is  declared,  there  can  be  no  sub- 
<^itate  for  a  mxk :  as  a  son,  by  reason  of  being  the  object  to  be  produced,  is  no  means 
oteompletion. 

€2.  Therefore,  from  the  term  'kriya*  rin  the  expression  'kriyalopat*],  the 
pVMcpt  to  produce  a  son  cannot  be  inferred ;  but  on  the  contrary,  funeral  ntes  alone 
Bist  be  nnde«Ytood ;  on  account  of  unity  Of  import  with  the  text  of  Atri,  which 
expresses :  ^  For  the  sake  of  the  funeral  cake,  water  and  solemn  rites.'*  It  would  be 
ucless  [to  enlarge.] 

68.  '  Prayatnatas*  (resource)].  The  affix  *tasir  of  the  fifth  case,  is  used  to 
fom  this  word,  for  the  sake  of  agreeing  in  conHruction,  with  the  preceding  terms 
"yssmat  tasmat**  (with  some  one) ;  and  consequently  the  meaning  is,  that  by  some 
oae  resource  (or  mode)  whatsoever,  a  substitute  for  a  son  is  to  be  affiliated.— And, 
shhoogh  in  that  text,  any  resource  in  general,  is  mentioned,  still,  since  eleven  de- 
•criptions  of  sons  have  been  ordained,  eleven  resources  only  are  recognized. 

64.  **  Sons  of  many  descriptions,  who  were  made  by  ancient  saints  cannot  now 
be  adopted  by  men ;  by  reason,  of  their  deficiency,  of  'p^^^'')  ^c.**  ^^  account  of 
this  text  of  Vrihaspati,  and  because,  in  this  passage,  (**  There  is  no  adoption,  as  sons, 
of  those,  other  than  the  son  given,  and  the  legitimate  son,  Ac.**)  Other  son.'*,  are 
forbidden  by  Saunaka  ;  IN  the  kali  or  PK£SENT  AGE,  amongst  the  sons  however, 
[who  here  been  mentiondd,]  the  SON  GIVEN,  AND  the  LEGITIMATE  SON 
ONLY,  are  ADMirrED. 

65.  The  term  **  given**  in  conclusive  also,  of  the  son  made  (Kritrima)  on  account 
of  s  text  of  Parasara,  on  the  occasion  of  treating  on  the  law  of  the  kali  age,  which 
expresses,  *^  The  son  of  the  body,  (anrasa),  the  son  of  the  wife,  also,  the  son  given, 
the  son  made,  4:c.** 
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66.  Nor,  is  it  to  be  argued  from  this,  that,  in  the  kali  age,  there  may  be  the  son 
of  the  wife  [technically  so  called]  :  for,  such  is  forbidden,  by  the  mere  prohibifcion, 
against  the  appointment  in  that  age,  [of  a  wife  to  raise  issue  to  her  huslMuid  by  an- 
oUier.] 

67.  Should  it  be  contended,  that,  then  an  option  would  proceed,  from  the  wife's 
son,  being  ordained,  and  forbidden  [by  different  authorities].  It  is  wrong,  for  many 
objections  would  be  the  consequence. 

68.  Again,  if  it  be  asked,  in  what  Hght  then,  the  mention  of  the  son,  of  the  wife, 
in  this  passage,  [must  be  reguded]  ?  We  reply,  as  an  epithet  of  Aurasa,  (the  son  of 
the  body).  Accordingly  Mann  savs  :  ^  Him,  whom  a  man  has  begotten  on  his  own 
wedded  wife,  let  him  know  to  be  the  first  in  rank,  as  the  son  of  his  oody,  (Aurasa).*' 


SECTION  II. 

Who  18  to  be  adopted  f 

1.  Of  these  two  :  the  rules  regarding  the  '  Dattaka,*  or  adopted  son,  are  dow 
propounded.  The  three  points,  on  Una  subject,  to  be  considered,  are,— who  is  to  be 
adopted  ?  how  qualified  ?  and  in  what  manner  ? 

2.  As  to  the  first  of  these  points,  Saunaka  has  declared  ;  **  The  adoption  of 
a  son,  by  any  Brahmana  must  be  made  from  amongst  *  SAPINDAS'  or  kinsmen  con- 
nected by  an  oblation  of  food;  or,  ON  FAILURE  OF  THESE,  AN  *  ASAPINDA'  or 
one  not  so  connected,  may  be  adopted  otherwise  let  him  not  adopt." 

8.  "  From  amongst  *  sapindas*  ** — ^That  is,  from  amongst  such  kinsmen,  extend- 
ing to  the  seventh  degree  inclusive :  and  the  term  being  used  in  its  ^nersi  sense,  it 
follows — *from  among  such  kinsmen  belonging  to  the  same  or  a  different  general 
family  (gotra).' 

4.  Of  these,  with  respect  to  the  being  of  the  same  general  family,  this  text  of 
Vrddha  Gautama,  is  an  authority — **The  sons  given,  purchased,  and  the  rest,  who 
are  adopted,  from  those  of  his  own  general  family,  by  observance  of  form,  acquire 
the  state  of  lineage  (gotrata)  [to  the  adopter].  But  the  relation  of  sapinda,  is  not 
included." 

5.  State  of  lineage  (gotrata)  [that  is,  the  condition  of  offspring  (santatitva)  ; 
for,  a  passage  from  the  Kalika  Purana  recites — "  Sons  given,  and  the  rest,  though 
sprung  from  the  seed,  of  another,  yet  being  duly  initiated  [by  the  adopter],  under 
his  own  family  name,  become  sons  [of  the  adoptive  parent]" — ^and  in  the  Trikanda  or 
vocabulary,  of  Araara  Sinha,  the  terms  *  santati,*^  and  ^gotra,'  are  exhibited  with 
others,  as  synonyms  signifying  *  race  or  lineage.* 

6.  Nor,  by  the  term  *  gotrata,*  is  connection  by  the  same  general  family,  de- 
clared :  for.  the  declaration  would  be  unnecessary,  as  that  connection  is  obvious, 
from  the  amliation,  taking  place  only,  from  amongst  those  of  the  general  family,  of 
the  individual  himself. 

7.  "  But  the  relation  of  sapinda  is  not  included*' — By  this,  in  the  case  of  the 
affiliation,  of  one  not  being  a  *  sapinda,*  such  connection,  as  extending  to  both  the 
fifth  and  seventh  degrees,  is  barred. 

8.  With  respect  to  the  affiliation,  of  one,  belonging  to  a  different  general 
family^  the  following  passages,  severally,  from  Manu,  and  Vrhat  Manu,  are 
authorities.  **  A  given  son,  must  never  claim  the  family,  and  estate  of  his 
natural  father,  duv*  "Sons  given,  purchased,  and  the  rest,  retain  relation  of 
sapinda,  to  the  natural  father  as  extending  to  the  fifth  and  seventh  degrees  : — like 
this,  their  general  family,  [which  is]  also,  that  of  their  adopter." 

9.  That,  which  has  been  explained,  is  the  primary  class :  in  case,  [the  adoption] 
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t  be  made  from  this,  the  author  [Saunaka]  propounds  a  subordinate  class  ;  "  on 
fiiire«  of  theM,  an  *"  asapinda,*  dsc**  *■  On  failure  of  these,'  that  is  of  the  sapindas, 
m  kiooMB  connected  by  an  oblation  of  food,  a  perten,  not  so  connected  (asapinda), 
ntbe  afiliated. 

lOL  Ilioee  not  sapindas  are  kinsmen  beyond  the  seventh  degree  and  persons  not 
ii&«l  at  alL  And  these  also  are  of  two  descriptions  :  those  belonging  to  the  same, 
aadtbote  belon^^ing  to  a  different  general  family.  For  this  also  the  passages  before 
died  an  anthontieB, 

IL  Of  what  hat  preceded,  this  is  the  abstracted  meaning. — The  *  sapinda'  belong- 
isf  tothe  same  general  family^  is  the  first  [in  rank]  :  on  failure  of  him,  such  kins- 
■la  of  a  different  general  family. 

12.  Although  the  ^  sapinda**  of  a  different  family,  and  a  person  of  the  same 
iuuly,  but  not  a  "^  sapinda,  are  both  equal  with  respect  to  their  severally  wanting 
a  qasli^  possessed  by  the  other  :  still,  howerer,  by  reason  of  propinquity,  the  in- 
diridaal  deriying  his  claim,  from  Uie  connection  as  '*  sapinda,"  is  preferable,  to  him 
daioung  by  faimly  ;  and  hence  it  is,  that  though  of  a  different  family,  a  "sapinda" 
rrm,  from  the  fainUy  of  the  maternal  grandfather,  must  be  adopted. 

IS.  In  every  case,  on  default  of  a  **  Sapinda,"  one  not  related  as  such,  is  to  be 
tdoDled:  of  this  description,  the  KINSMAN  allied  by  a  libation  of  water  (Sodaka) 
to  tM  f odrteenth  decree,  being  of  the  same  general  family  is  the  nearest ; — on  failure 
of  khn,  ONE  not  so  aUied,  but  OF  THE  SAME  GENERAL  FAMILY,  to  the  twenty- 
iw  degree ;  and  on  defect  of  such  also,  one,  not  belonging  to  the  same  General  Family 
ind  NOr  RELATED  as  a ' sapinda.* 

14.  Sakolya  has  declared  this,  **  Let  a  regenerate  man,  being  destitute  of  male 
ime,  adopt  as  a  son,  the  offspring  of  a  *  sapinda*  kinsman  :  or  next  in  order,  the  son 
of  one  of  the  same  general  family  (sagotra) :  on  defect  of  such,  let  him  brin^  up  one 
bom  in  a  different  general  family."— By  the  expression  *  sagotra,'  those  lulied  by  a 
libation  of  water  (sodaka),  and  belonging  to  the  same  general  family,  are  included. — 
Now,  in  this  text,   the  proximity  [in  order],  of  each  successively,  is  particularly 


15.  Taaishtha  also  propounds  the  same — ^  should  take  an  nnremote  kinsman  or 
scar  relation  of  a  kinsman,  «c*' 

16.  The  construction  of  this  passage  is  thus.  He  is  an  nnremote  kinsman,  who 
is  both  a  kirtaman,  and  in  a  near  decree  ;— meaning,  a  near  *  sapinda.' — Now«  propin- 
^paij  is  of  two  descriptions, — by  belonging  to  the  same  general  family, — and  by  the 
intervention  of  few  degrees.  Of  those  allied  by  propinquity,  the  *  sapinda,'  of  the 
Boke  general  family,  and  removed  bv  few  degrees,  is  the  pnncipal  :  on  default  of 
kist,  a  *  sapinda'  of  the  same  general  family,  uougn  removed  by  many  degrees  ;  on 
^are  of  sach,  a  sapinda  belonging  to  a  different  g[eneral  family  :  on  defect  of  this 
latter  also^  ^  the  near  relation  of  a  kinsman,"  — meaning,  of  a  *  sapinda'  kinsman,  the 
star  relation  or  *  sapinda,* — ^being  one  allied  to  the  individual  himself,  by  libations  of 
water  (sodaka),  but  not  his  *  sapinda.'    Such  is  the  import  which  is  deduced. 

17.  Relationship  also,  there  alluded  to,  is  of  two  descriptions  ; — by  belonging 
to  the  same  general  family,— and  by  the  intervention  of  few  degrees.  The  first  in 
rank,  is  the  *  sapinda'  kinsman,  of  such  kinsmen  of  the  man  himself,  removed  by  few 
degrees,  and  belonging  to  the  same  general  family,  as  that  person,  though  not  his 
own  sapinda.  On  defect  of  such,  the  *  sapinda'  of  his  own  *■  sapinda'  kinsmen,  being 
of  the  same  general  family,  though  removed  by  many  degrees. — One  connected  by 
s  libation  of  water,  is  intended, 

18.  If  a  '  sapinda*  or  *  sodaka*  relative,  cannot  be  procured,  one  belonging  to  the 
■sine  general  family,  to  the  twtoty-first degree,  must  be  adopted  :  should  none  such 
eziit,  a  person  of  a  different  family,  although  not  a  sapinda,  must  be  adopted  ;  for  the 
text  of  Saokha  (§  2)  exprcuues,  **  or,  on  faUure  of  these,  and  *  a  sapinda  :'  ** 
aod  this  is  indicated  by  Vasishtha,  [who  says,]  **  But  if  doubt  arise,  let  him  set 
spait  like  a  Sndra,  one  whose  kindred  are  remote.'* 
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19.  He,  whose  kinsmen  are  distant,  is  *  one  whose  kindred  are  remote :'  the 
meaning  is, — one  not  allied  by  an  origin  from  the  same  stock,  or  by  the  relation 
of  *  sapinda.'  The  doubt,  alluded  to  in  this  passage  of  Vasishtha,  regards  linea«re. 
disposition,  and  so  forth  :  it  arises  in  the  case,  of  one  unconnected  as  a  *  sapindik, 
and  not  sprung  from  the  same  general  family.  This  is  also  implied  in  the  paasaffe. 
**  otherwise  let  him  not  adopt*'  (v.  §  2). 

20.  Although  none  other  than  such  as  are  connected,  as  *  sapindas*  and  not  0O» 
can  exist:  still,  since  by  thin  sequel  of  the  text,  ("  of  all,  and  the  tribes  likewise,  in 
their  own  cla->ses  only,  not  otherwise)'*  those  connected  a»  sapindas,  and  not  so,  are 
qualified,  as  being  of  the  same  class  ;  both  sapindas,  and  thone  not  such,  who  do  not 
belong  to  the  same  class,  are  excluded  [from  being  adopted] .  For,  they  miffht  be 
inferred  as  a  subordinate  class,  by  the  rule  of  logic  **  What  is  not  demed,  is 
admitted." 

21.  Accordingly,  Vrddha  Gautama  forbids  the  participation  in  inheritance,  of 
one,  not  of  the  same  tribe,  thus, — "  or  should  one  of  a  different  class  be  taken  as  a  son, 
in  any  instance,  let  him  (the  adopter)  not  make  him  a  participator  of  a  share,  this  is 
the  doctrine  of  Saunaka." 

22.  Hence,  it  is  established,  that  one  of  a  DIFFERENT  CLASS  oannot  be 
adopted  as  a  son. 

28.  Accordingly  Mann.  **  He  is  called  a  son  ^ven,  whom  his  father,  or  mother 
affectionately  gives  as  a  son,  being  alike,  Ac"  Alike,]  that  is,— of  the  same  clasa  ; 
for,  a  text  of  the  chief  of  the  saints  (Yajnavalkya)  expresses,  ^  This  law  is  propoianded 
by  me,  in  regard  to  sons,  equally  by  class." 

24.  As  for  what  has  been  said  b^  Manu  himself ;  "  He  is  called  a  son  bongfat^ 
whom  a  man,  for  the  sake  of  having  issue,  purchases  of  his  father,  and  mother  : 
whether  the  child  be  like  or  nnlike"  :  this  must  be  interpreted  whether  like,  or  un- 
like, in  qualities,  not  in  class. 

25.  "  Alike  not  by  tribe,  but^  by  qualities  suitable  to  the  family  :  accordingly, 
ELsbatriya,  or  a  person  of  any  other  inferior  class,  may  be  the  son  of  a  Brahmana. 
As  for  this  interpretation  of  Medhutithi,  and  one  in  the  Ralpataru,  '*  a  Sndra  even  is 
certainly  a  son,  such  is  the  meaning  :" — these  both  must  be  rejected,  on  account  of 
their  repugnance,  both  to  the  passage  from  Tajnavalkya  before  cited,  (*'  This  law  is 
propounded  by  me  in  regard  to  sons,  equal  by  class")— and  the  text  of  Sankha,  which 
recites,  '*  [in  their  own]  classes  only  :  not  ouierwise.'* 

26.  **  A  son  self-given,  and  a  son  by  a  Sudra,  are  the  six  kinsmen,  but  not 
heirs." — ^The  enumeration  by  Mano^  in  this  passage,  of  the  son  by  a  Sudra,  aa  a  sub- 
stitute, must  be  explained,  as  meamng  that,  one  procreated  by  a  Sudn^  on  a  female 
slave,  but  not  bom  in  wedlock,  inasmuch,  as  he  is  not  a  principal  son,  is  a  substitute 
for  the  same.  For,  a  text  of  Yi^navalkya  expresses  "  Even  a  son  begotten,  by  a 
Sudra  on  a  female  slave,  may  take  a  share  by  the  father's  choice.  %ut,  if  the 
father  be  dead,  the  brethren  should  make  him  the  partaker  of  the  moiety  of  a  share  : 
and  the  one  who  has  no  brothers,  may  inherit  the  whole  property,  in  dei^ult  of 
daughter's  sons." 

27.  Hence,  the  explanation  by  Apararka,  of  the  term  in  question,  is  only  correct : 
**  alike,  being  of  the  same  tribe,  ^^*  Yajnavalkya  also. — **  This  Law  is  propounded 
by  me  in  regard  to  sons,  equal  by  class.' 

28.  Now  amongst  near  sapinda  kinsmen  of  the  same  general  family,  A 
BROTHER'S  SON  only  must  be  affiliated  :  and  this  doctrine  is  recognized  also,  by 
Yijnanecvanu 

29.  By  the  position,  that,  *  a  brother's  son  only  mnst  be  affiliated,'  it  is  meant 
that  the  son  of  a  whole  brother  only,  mnst  be  a6Uiated.  Mann  declares  this  : — **  If 
one,  among  brothers,  of  the  whole  blood  (ekai  ta),  be  possessed  of  male  issue  (putra- 
van),  Manu  pronounces,  that,  they  all  are  fathers  of  the  same,  by  means  of  that  son." 

80.  In  this  text,  the  state  of  BROTHERS,  as  adoptive  fathers  being  pro- 
pounded, their  INCAPACITY  TO  BE  the   OBJECTS  OF  ADOPTION  foUows, 
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adop^  fithen  aUoded  to,  ApfOies  to  thoiie  only,  begotUo  b7  the 
■■ewittet,  not  to  soch  ss  «re  bome  of  a  different IiOherof  moth 
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GutuBA,  declares    tiio    same.     *«  In  the  three  rapenor  tnbee, 
■where  [nnfiitioned  as]  a  ■oift.'* 

33.  The  exprearion  *  ristex's  eon,*  it  indnsiTe  of  the  eon  of  a  brother  tlto. 
Hence,  this  meaoinyc  is  deduced,  that,  A  BROTHER'S  SON  MUST  NOT  BB 
ADOPTED  BY  A  SISTER;  for,  brothen  onlj  ere  pieottoocd,  to  be  edopUre 
^1  [in  tibe  text  of  Manu  %  29]. 


S4.    "'Brother^   and  'son,*  when    oecarring  in  combination,    eeTcrallT.  with 
*  niters'  and  'dao^^hter,*  are  retained  :  [the  other  terma  being  omitted.]"    Althoiiffh, 
bjt^  rale  of  grain  mar,   [the  term  'brothers*]  maj  be  a  compoaod,  formed  by  the 
ictentkm  of  one  term,  and  omiaeion  of  an  other :  and  thence,  the  reciprocal  aSliation, 
by  a  brother  and  sister,  of  a  sister's  and  brother's  son,  respectirelj,  migfat  be  inferred  : 
MaU, those  are  ^ekajata,^  whose  jata  orjati  (kind)  is  the  ssroe  :  for,  these  words  with 
*  ssmsBya,'  are  cited  in  the  dictionary,  as  synonimes  si^ifyiog  kind  or  sort ;  J  there- 
for] anee  by  *■  ekajata,'  the  epithet  of  *  brothers,'  it  is  lotimatod,  that,  those  [signified 
by  tiiattemi.]  are  of  the  aame  kind,  the  affiliation,  by  brothers,  who  are  male,  of 
a  brother  s  son,  and  by  sisters,  who  are  female,  of  a  sister's  ;soo  would  be  e^tab- 
Bahed.    The  adoption  of  a  brother's  son  by  a  sister,  or  a  sister's  son  by  a   brtitber, 
ceold  not  take  place,  on   accoout  of  the  difference  of  their  kind,  in  being  male  and 
female  [respeetiTely  ] . 

35.  Hot  the  single  expression '  ekigsta,'  once  uttered,  cannot  bear  two  meaning 
Basely,  *  being  of  3ie  whole  blood,*  and  'being  of  the  same  kind:'  for,  tbii  maxim 
ID  logic,  woold  be  contradicted  ^  '^  A  term  once  attered,  conveys  a  single  meaning." — 
Shonid  this  objection  be  made,  it  is  wrong  :  for,  the  word  *  sansrishta.'  occurring  in 
tiie  following  passage,  has  been  explained  by  Vijnanesvara,  as  fignifying,  a  whole 

brother, and  re- united  as  a  coparcener :  ** though  not  re-united;  but  one  united 

(saasciahta)  [bv  blood,  though  not  by  co -parcener?]  may  obtain  the  property,  and 
not  [exdnsiveiy]  the  son  of  a  different  mother.  So  even,  in  the  present  case 
Bkewise.    Thus,  there  is  no  inconsistency.    Sufficient  has  been  said. 

36.  The  plural  number  is  inclnsire  also,  of  the  dual :  for,  two  are  contained  in 
many  :  and  the  being  son  of  two  fathers,  is  ^ewn  in  the  following  text :  **  If  he  be 
son  of  two  fathers,  let  him  designate  both,  in  each  distinct  oblation  of  food." 

37.  "If  one" — ^that  is, '  if  one  even']  By  this,  where  two  or  more  are  the  fathers, 
fibe  author  ioiplies  a  fortiori,  the  more  easy  adoption  of  a  son,  br  the  others,  destitute 
of  theaanse:  he  does  not  bar  the  affiliation  of  the  only  son  cf  a  single  brother  :  on 
account  of,~the  cogency  of  Uie  specification  of  the  term  *  one.' — and  the  singular 
maoiber,  in  the  expression  '  that  son.'  The  deriTstive  adjectire  '  pntravan'  possessed 
ef  male  issoe,  applies  to  him,  of  whom,  there  are,  one,  two,  or  more  sons. 

38.  And  hence,  from  the  sanction  of  the  gift,  of  an  ONLY  SON  eren,  in  the 
presest  esse,  there  is  no  room,  for  the  application  of  the  prohibition,  (**  Let  no  man 
I^Te  or  accept  an  only  son,  AcJ")  For,  since,  as  propounded  in  the  seauel  of  this  text, 
aasigain^  the  reason  *'  For  he  is  [destined]  to  continue  the  line  of  his  ancestors,") 
theeontiauation,  of  theline  of  his  ancestors  (the  father,  and  the  reMt),is  completed^ 
bT  aeaos  of  a  son,  although  common  to  two  brothers  :  it  is  establii^bed,  that  THE 
PBOHIfilTION  in  question,  KEFERS  TO  persons  OTHER  THAN  BROTHERS. 

39.  Besides,  as  gift,  consists  in  the  creation  of  another's  property,  after  the  pre* 
Tions extinction  of  one's  own;  and  this  is  forbidden,  by  the  text  quoted  ;— and  since, 
in  the  esse  proposed,  there  is  no  extinction  of  property,  by  making  the  son  of  one 
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brother,  common  to  both ;— the  sense  of  the  word  gift,  [as  applied  thereto,]  like  th.e 
gift  of  a  daughter  in  marriage,  is  figurative. 

40.  Since  the  word  '  putra,*  [in  '  pntravan,*  *  possessed  of  male  issne*]  in  ita 
sense  of  the  real  legitimate  son,  is  primary,  it  is  estaolished,  that  those  designated  by 
that  term,  are  pons  of  that  desorintion  only  :  and  consequently  it  follows,  that 
there  is  no  ADOPTION,  [BY  O I  HER  BROTHERS,]  OF  THE  substiiuto  for  the 
real  SON,  MADE  BY  A  BROTHER. 

41.  Since  by  the  verb  '  be'  [in  the  present  tense,]  the  actual  existence,  of  the 
condition  of  possessing  male  bsue,  is  declared ;  [the  author]  excludes  such  condi- 
tions,  as  past  and  future :  and  hence,  the  benefit  mentioned,  in  such  texts,  as  ("  should 
the  father  see  the  face  of  a  living  son,  iic")  does  not  accrue  to  one  brother,  by  the 
means  of  the  deceased  son  of  another  : — neither,  in  the  expectation  of  an  unborn  son, 
[of  a  brother,]  must  the  adoption  of  ipiother,  be  omitted. 

42.  Since  the  brothers  only,  destitute  of  male  issue,  would  be  designated  by  the 
pronoun,  *  the3r* ;  *  air  is  added,  with  a  view  to  obviate  [any  inference],  as  to  the 
want  of  relation,  of  the  natural  father,  to  his  own  son. 

48.  As  Hhey'  is  a  compound,  formed  by  the  retention,  of  one  term,  and  omission 
of  others,  being  resolvable  into  the  phrase  "he  and  they  (dual  and  plural)"  ;  at  the 
desire  of  one,  two,  or  more  [Brothers],  for  male  issue,  the  affiliation  of  a  brother's  son 
takes  place. 

44.  *  By  means  of  that.*]  By  him  even,  by  whom,  the  natural  parent  becomes 
he  father  of  male  issue,  do  all  the  brothers  also  become  so. — *  Son*. j     From  the  use 

of  the  singular  number,  the  relation  as  son,  of  one  even,  to  many,  being  declared  ;  the 
prohibition,  contained  in  the  text,  ^  Let  no  man  give  or  accept  an  only  son"  is  not 
applicable  here :  as  indeed,  has  been  already  declared.  (§  38.) 

45.  And  accordingly,  in  the  Ealika-purana,  an  indication  of  Vetala  and  Bhairava, 
sons  of  Siva,  becoming  both  fathers  of  male  issue,  by  means  of  the  same  son,  is  thus 
found  :  '*  The  sages  said :  *  There  is  no  salvation  for  one  destitute  of  male  issue. 
This  is  recognized  in  the  world  and  Vedas.  Yetala  and  Bhairava  formerly  went  to  a 
mountain  to  perform  devotion.  Previous  to  that,  they  were  unmarried,  and  sons  of 
them,  are  not  mentioned,  [as  having  been  bom  or  not  bom.  If  sons  were  bom,  O 
excellent  of  the  regenerate,]  we  much  wish  to  hear,  the  particulars  concerning  them.' 
Markandeya  repli^ ;  *■  salvation  is  not  for  one  destitute  of  male  issue,  both  in  the 
next  world,  and  in  this:  0  excellent  saints,  those,  who  are  fathers  of  male  issue, 
ty^  means  of  their  own  sons,  and  those -of  brothers,  attain  heaven.*  Having  in 
this  world  attained  great  perfection,  when  Yetala  and  Bhairava  reached  the 
abode   of  the  great  deity,  they  were  happy    on  the    hill    Kailasa.    Then,   Oh ! 

'  twice-bom  men,  Nandi  by  the  order  of  Siva,  as  one  consoling  address  them, 
in  private,  in  the  following  tme  and  instructive  speech  :  he  said  **  Do  you  sons  of 
Siva,  destitute  of  male  issue,  exert  yourselves  in  the  production  of  a  son.  By  one 
to  whom  a  son  is  bom  everywhere  salvation  is  easily  attained."  Markandya  continu- 
ed : — "  having  heard  these  words  of  Nandia,  they  became  elated  in  their  hearts,  and 
said  to  him  :  *  we  will  make  one  [son]  only.*  Accordingly  Bhairava,  at  some  time 
copulated  with  Urvasi,  a  celestial  nymph,  and  procreated  on  her  a  son  named  Suveca. 
Yetala  also  affiliated  him  as  his  son  :  and  in  consequence,  by  means  of  this  son,  both 
attained  heavenly  salvation.** 

46.  But  must  not  this  relation  of  one  as  son  to  many  [brothers]  be  either  pro- 
duced at  once,  or  in  gradation  ?  Not  the  first :  for,  there  is  no  precept  enjoining  that 
tiiey  should  receive  in  adoption  at  once.  Nor  is  the  other  supposition,accurate :  for  a 
boy  precluded  by  a  previous  initiation,  another  initiation  of  the  same  description  as 
the  first,  cannot  be  performed. 

47.  Should  this  be  alleg^ed,  it  is  wrong  :  for,  analogous  to  the  case  exemplified  in 
the  passage  (**  seventeen  are  inferior  and  twenty-four  superior  sacrifices,  «c.**),  the 
words  '  they,'  and  *  all,*  being  the  abridged  form  of  the  conjunctive  compound  :  the 
association  of  the  adopting  brothers,  is  meant  to  be  declared  thereby :  hence  THE 
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GIFT  KTKN  [OF  A  SON  TO  SEVERAL  BROTHERS  ASSOCIATED,  IS  TAUD. 
Ib  the  sftme  ounner,  «•  at  the  religions  f(ift  denominatad  *  taUpanuha,*  the  ■aitad 
oflifiating  pneata  an  the  objects  to  whom  it  is  made,  and  the  reoeivera. 

4S.  Y^happati  Misn  declares  the  same,  thas  :  **  Since  the  plaial  iiambar  it 
aaed  in  '  officiating  priests*  in  this  passage,  C  haring  thos  prared  to  tne  gods,  let  hia 
give  the  officiiuiog  priests  oroameots  of  gold,*)  the  whole  of  them  coojoiotijr  eren  are 
the  ot^eet,  to  whom  the  giftis  made  :  ana  hence,  after  haring  placed,  his  spiritual 
pRceptor*s  hmnd,  abore  all,  and  arranged  in  order  ander  it,  those  of  the  officiating 
laieets,  who  read  the  fiUg-reda,  Ac  the  ornaments  are  to  be  given.** 

49.  Nor  is  eren,  the  being  son  to  many  [brothers],  at  the  same  time,  anomaloos  : 
for,  analogous  to  Dranpadi's  being  the  wife  [of  sereral  brothers]  bj  simaltaneooa 
acceptance,  that  relation  of  one,  as  son  to  manr,  thoogh  somewhat  differing,  is  ae- 
knowledged  ;  like  the  recognised  state  of  the '  Dryamoshjrajaoa'or  son  of  two  fathers. 

50.  "  Fathcra  of  male  issne.  [Potrinali].  Of  whom,  there  is  a  son.**— By  the 
▼erb '  is*  (sxgnifTing  existence)  in  this  phrase,  (mU>  which  this  deriratire  adjectire 
reaotrea.)  since  existence  is  declared  ;  and  existence  not  applying  to  one  who  haa  not 
been  ptodneed,  an  act  of  the  adoptive  fathers  is  implied. 

5L  And  accordingly  AtrL  '^  By  a  man,  destatnte  of  a  son  only,  masta  sabstitnte 
forthesame,  be  made,  Ac**— Vasishtha  also :  **  A  person  beiojg  about  to  adopt  a  son 
should  take  an  nnremote  kinsman,  or  the  near  relation  of  a  kmsman,  haring  conrened 
his  kindred,  and  annoonced  his  intention  to  the  king,  and  harimr  offered  a  burnt 
offering,  with  recitation  of  the  holr  words,  in  the  middle  of  his  dweliiog.'*  Likeirise 
Saonakha :  **  Haring  adranced  before  the  giver,  let  him  thas  cause  to  be  asked, 
•Giveaus8on,*Ac.** 

52.  **  Cause  to  be  asked.**  Here,  by  the  casual  form  of  the  verb  being  used,  it  is 
momt : — '  Let  him  ask,  through  a  Brahmana  employed  for  that  purpose.* 

53.  And  consequently,  the  position  that,  the  son  of  a  brother  though  unadopted 
bears  filial  relation  to  his  paternal  nude  on  account  of  this  text  of  Yribat  'Parasara, 
(**  Let  the  nephew  of  a  paternal  uncle,  destitute  of  male  issue,  be  his  son  :  be  only 
should  perform  his  obsequies,  of  the  funeral  repast,  and  oblations  of  food,  and  of 
waia,"*)  is  refuted.  For,  without  an  act  of  the  adoptire  parent^  FILIATION,  as  his 
son,  b  not  ACCOMPUSHED. 

54.  It  must  not  be  argued  that  in  the  cases  of  the  son  of  hidden  origin  and  the 
son  self -given,  there  is  no  act  of  an  agent,  [as  adopter]  ;  because,  in  these  passsges, — 
(**  one  secretly  bom  in  the  house,  is  considered  a  son  of  hidden  oripn** — **  Self -given, 
meaning,  giren  by  himself**)  no  such  act  is  mentioned.  For,  it  is  mf erred,  as  other- 
wise, the  consecution  of  an  effect,  to  an  act,  would  not  be  attained. 

55.  Therefore,  the  text  of  Mann,  and  Vrihat  Parasara  ({  29  and  68)  sre  not 
pertinent,  to  the  extent  of  their  verbal  import ;  for,  thirteen  descriptions  of  sons 
would  be  the  consequence.  * 

56.  Nor  would  thus,  what  was  intended  result :  for  the  enumeration  of  twelve, 
in  this  text,  would  be  contradicted  :  ^  of  the  twelre  sons  of  men,  whom  Mann,  sprung 
from  the  self -existent,  has  named :  six  are  kinsmen  and  heirs ;  six  not  heirs,  but 


57.  Bnt,  may  not  this  contradiction  of  number  be  admitted  on  account  of  the 
paamges  below  cited  ?  Firstly  :  A  different  text  of  law  :  ^  The  legitimate;  son,  the 
appointed  daaghter,  the  son  begotten,  on  anotber*s  wife,  the  son  of  the  wife,  the  son 
of  AQ  appointed  dau^ter,  the  son  of  a  twice- married  woman,  the  damseKs  son,  the 
son  receired  with  a  pregnant  bride,  the  son  of  hidden  origin,  the  son  giren^  the  son 
puichsaed,  the  son  self -given,  the  son  made,  the  deserted  son,  and  the  one  bom  on  a 
wooio  of  unknown  ca^te,— are  the  fifteen  sons  of  a  man.**  Secondly  :  A  text  of 
Tiilaipati :  "  Of  the  thirteen  sons,  enumerated  in  their  order,  by  Mano,  the  legitimate 
son,  sod  appointed  daughter,  are  the  cause  of  lineag;e.**  Thirdly  :  A  text  [of  Manu]  : 
"  Ssges  declare  these  eferen  sons,  (the  son  of  the  wife,  and  the  rest,)  as  specified,  to 
the  gabrtitnfaw  for  the  real  legitimate  son  for  the  obsequies  would  faiL'*^And  lastly : 
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A  text  aim  of  Manu,  which  dedares  :  **  The  son  of  the  body,  and,  the  son  of  the  wife, 
may  succeed  to  the  paternal  estate :  bat,  the  ten  other  sons,  can  omy  succeed  in  order, 
to  the  family  duties,  and  to  their  share  of  the  inheritance." 

58.  Should  it  be  thus  arp^ed,  by  an  opponent,  we  reply, — ^Tme  !  It  is  establish- 
ed, that  there  is  no  contradiction  of  thenninber  twelve  :  for,  the  sereral  enumerations 
in  each  authority,  are  consistent ;  since  in  some,  particular  sons  are  implied,  and  in 
others,  expressed. 

69.  And,  moreover,  the  assigning  in  the  following  text,  the  fifth  place,  in  the  order 
of  succession  to  the  estate  of  one,  who  died  without  male  issu^  would  be  contradicted  : 
**  The  wife,  and  the  daughters,  also  :  both  parents,  brothers  likewise,  and  their  sons.** 

60.  The  exposition  of  this,  is  this.  If  the  brother's  son,  though  unadopted,  bear 
filial  relation  [to  his  uncle]  ;  the  enumerating  the  brother's  son,  on  account  of  his 
wanting  such  relation,  in  the  nfth  place,  in  the  order  of  succession  to  one  dying  without 
male  issue,  would  be  contradicted.  The  same  also  must  be  understood,  in  respect  to 
the  right  in  gradation,  to  perform  the  obsequies,  as  declared  in  this,  and  other  texts. 
"  The  son,  the  son  of  a  son.  the  son  of  a  grand-son :  like  these,  the  offspring  of  a 
brother,  or,  that  of  a  Sapinda  also,  are  born,  Oh  king  I  capable  of  performing 
obsequies.'* 

61.  But.  is  it  not  deducing  a  false  conclusion,  to  argue  a  want  of  filial  relation 
from  not  performing  the  obsequies  and  succeeding  to  the  estate  ;  for,  the  son  of  an 
unmarriea  daughter,  and  the  rest,  notwithstanding  their  filiation,  are  sbown  by 
Vishnu,  in  this  text,  to  be  incompetent  to  perform  obsequies  or  succeed  to  the  estate. 
*'  Exceptionable  sons,  as  the  son  of  an  unmarried  daughter,  a  son  of  concealed  origin, 
one  received  with  a  pregnant  bride,  and  a  son  of  a  twice-married  woman,  s^te 
neither  the  funeral  oblation,  nor  the  estate."  So  sIbo,  notwithstanding  participa- 
tion in  the  obsequies  and  etttate  may  be  wanting,  the  filial  relation  of  the  brother's 
son,  though  unadopted,  may  be  admitted  without  objection. 

62.  Should  this  be  objected :  it  is  erroneous.  Participjation  in  the  obsequies  and 
estate  has  been  declared  to  be  the  result  of  filial  relation,  in  this  passatre  C*  Among 
these,  the  next  in  order  is  heir,  and  presents  the  funeral  oblations,  on  failure  of  the 
preceding") ;  for,  otherwise,  like  the  impotent  person  and  the  rest  one,  who  merely 
Dore  the  semblance  of  being  a  son,  would  be  of  no  use  ;  and  in  tnis  text,  ('*  By  a 
man  destitute  of  a  son  onlv,  must  the  substitute  for  the  same,  always  be  adopted, 
Ac**)  an  imperative  mode  of  expression,  being  used,  the  filial  relation  of  one  unadopted, 
cannot  exist 

68.  Nor  must  it  be  affirmed  that  the  injunction  in  question  regards  those  other 
than  the  brother's  son  :  for  there  is  no  proof  of  such  partial  application  ;  and  on  the 
other  hand,  it  would  be  at  variance  with  the  instance  of  the  adoption  by  Yetala  of  the 
son  of  [bis  brother]  Bhairava,  contained  in  the  portion  [of  the  extract  from  the  Kalika- 
purana,  before  quoted]  commencing,  "  We  will  make  one  son  only,"  and  ending 
'*  Yetala  also  affiliated  him,  as  his  son."      , 

64.  Moreover,  in  the  case,  where,  of  ten  whole  brothers,  five  have  each  ten  sons, 
and  five  are  wholly  destitute  of  noale  issue,  it  would  follow,  that,  the  five  bmthers 
destitute  of  male  issue,  would  have  each  fifty  sons  and  it  would  also  result  that  the 
fifty  sons  would  severally  have  ten  fathers :  thus,  there  would  be  a  great  absurdity. 

65.  Nor,  would  an  intended  consequence  thus  result :  for,  in  the  passage,  (**  a 
substitute  for  a  son  must  be  adopted")  unity,  ascribed  to  the  object  to  be  adopted,  is 
of  definite  import :  and  the  (>ingular  number,  used  in  the  following  passage  to  ex- 
press severally  both  the  male  issue  and  the  father  of  the  same,  would  be  contradicted. 
^  If  one  among  brothers  of  the  whole  blood  be  possessed  of  male  issue,  Manu  pro- 
nounces that  they  all  are  futhers  of  the  same,  by  means  of  that  son." 

66.  Neither  must  it  be  alleged  that  because  the  plurality  of  brother's  sons  is 
mentioned  in  this  passage,  ("  those  who  are  fathers  of  male  'issue,  by  means  of  her 
own  sons,  and  those  of  brothers,  are  completely  saved,")  many  brother's  sons,  even 
though  unadopted,  may  be  sons  of  one  person :  for,  from  occurring  in  respectful  modes 
of  expression,  in  whicn  by  popular  acceptation,  Uie  plural  number  is  used,  it  has  an 
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wJaOy  tfa«  fl^oBctire  precept  propoMd,  hdm  attocmsp^AtA  in  oar 
Off  one  onljt  tike  piopovndiag  uuuij  woold  b«  9aoimxy  to 


67.  HtBceifcUaoettled  point,  that  ftsoDgii  BOW  •*fi4unaA'*kiaMMQ  of  tho  MM 
gnml  fanQy,  a  brother's  son  only  must  be  efljlieted :  and  tborefort,  br  being 
•dipted  [the  brothel's  sob,  and  other  kinsmen,]  are  first  ta  participaciaff  ia  tbe  eslaU 
lodfinoal  oblatioos :  \mt,  not  hti^  adopted,  thej  hold  their  le^teetTTe  pUow  [in 
tiheoda  of  heirs]. 

68.  The  text,  too.  of  Tishnm,  (§  61)  refers  to  where,  sbt  son  prior  in  the  order 
of  SBUMxalioB,  saay  exist.    Thoa  there  is  no  contrsdiction  whaterer. 

69.  Bat  this  being  the  ease  :  the  filial  relation  of  one  vosdopted,  declared  in  the 
foQiOinng  text  alao,  would  not  sulMist.  ^  If  among  all  the  wires  of  the  same  hosband, 
oeebnngfoith  a  male  child,  Mann  has  declared  them  all,  by  msans  of  that  child,  to  be 
BotiKiB  of  msle  issne.^  And  this  would  nnt  be  an  intended  oooseqoence  ;  for,  it 
vMld  be  contrary  to  eustooi,  and  at  rariance  with  the  appelUtion  of  mother,  ooea- 
sioBed  merelT  by  b^og  the  wife  of  the  father,  as  expressed  in  ihis  passage  :  **  The 
irises  of  the  father,  are  ail  mothers." 

70.  Sieold  this  be  ofajeeted,  it  is  wrong :  for  the  son  of  a  rival  wife  origtnatiag 
inmefiatdy  from  portions  of  the  husband,  may.  thoogfa  unadopted,  bear  the  relation 
of  son  [to  another  wife,]  and  the  text  [of  Blano]  intends  a  rsstrletioo,  [as  to  sohsti- 
tirtes,  aotsodrcamstanced]  as  has  already  been  declared.  Bat  since  the  brother's 
SOB  is  not  connected,  by  containing  portions  of  either  the  hnsbsnd  or  wife  eren,  he 
does  not  vnaoopted,  bear  filial  relation. 

71.  **If  there  are  sereral  brothers,  the  sons  of  one  man  br  the  same  mother,  on 
a  son  being  bom  to  one  even  of  them,  all  of  them  are  declared  to  be  fathers  of  male 
^Biie.  TIm  s*me  rule  is  also  ordained  in  respect  to  many  wives  of  the  wme  person : 
if  one  brings  forth  a  son,  be  is  the  presenter  of  the  funeral  cake  to  the  whi4e.**  As 
for  tbe  applieatioo  by  analogy  of  the  rnle  regarding  the  brother's  son,  to  that  of  the 
rival  wife,  declared  by  Yrihaspati,  in  this  text :  that  is  propounded  a«  meaning,  [the 
aoB  of  the  rival  wife]  to  be  a  subsidiary  soo^  not  as  intending  His  affiliation  :  f»r,  his 
filial  relation  [to  his  step-mother]  is  estabhshed  from  his  pmeeeding  from  portions 
of  her  hosband.  Also,  she  bein^  a  substitute,  beintc  established,  from  proceeding 
partially  from  portions  [of  the  pair]  ;  the  text  [tif  Mans]  intends  a  restriction,  [as 
to    sobsttates,  not  so  drcnmstanced,  j  as  already  has  been  deelareJ. 

71   <'^ther  portion  [of  the  passage  from  Vrihaspati,}  has  been  aiade  dear,  by 


I>eva«yami,  in  this  text  in  both,  even,  [|it  is  meant,  that,]  anither  substitute, 
not  be  sdopted.*^ — And  thi'*  text  is  thus  mterpff ted  in  the  Chandrika — **  *  In  both, 
even*— in  the  two  texts  commencing,  (*  If  there  are  several  brothers,  the  M>ns  of  one 
~  n,  ic')  [it  is  meant  that,]  the  son  of  a  brother,  and  that  of  a  rival  wife,  being  any- 
r  eapable  of  being  substitutes,  another  must  not  be  adopted,  as  a  subetitate.*'^ 


73.  Vijnanesvara  also  thus  explains  the  text  of  Mann  (|  29)  [This  text]  is  in- 
tended to  forbid  the  adoption  of  others  if  a  bmther*8  son  can  po:4siblv  be  adopted ;  it  is 
intended  to  declare  him  son  of  his  uncle :  for  that  is  inconsistent  with  the  subsequent 
text :  **  Brothers  likewise,  and  their  sons,  Ac.  Ac" 

74.  IF  NO  BROTHER'S  SON  exist,  another  even,  being  the  NEAREST  RE- 
LATIVE;, according  to  the  mode  mentioned  [must  be  adopted.]  Conformably 
SaBoakha  [continues.]  '*Of  Kshatriyas,  in  their  own  class  positivelv:  and  [on 
de&alt  of  a  sapinda  kinsman]  even  in  the  general  family,  following  in  tne  same  pri- 
mitive spiritoal  guide  (Guru) :  of  Vaisyas,  from  amongst  those  of  the  Vai«ya 
class  (Yuaym-jiteAhu ;  of  Sudras,  from  amoogs'  tho^e  of  the  Sodra  class.  Of  aU 
eod  the  tribes  likewise,  [in  their  own]  classes  only :  and  not  otherwise.  But  a 
dai^Mer't  mu.  and  a  aitter^s  so«,  are  aOiliated  by  Sudras.  For  the  three  superior 
tEtiM,  s  sist^s  son,  is  no  where  [mentioned  as]  a  son.'* 

7k   ''In  their  own  elaaa.**    In  Uie  Kshatriya  tribe.    Notwithstanding  'dats' 
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(jati),  being  need  in  ita  general  sense,  propinqoitj  as  before,  here  likewise,  constitates 
a  restrictive  condition ;  on  account  of  the  text  of  Yasidhtha :  "  a  person  being  about 
to  adopt  a  son,  should  take  an  unremote  kinsman,  &c" 

76.  On  default  of  a  sapinda  kinsman,  **  and  even  in  the  general  family,  follow- 
ing the  same  primitive  spiritual  guide.*' — Since  there  are  no  (Ostioct  and  peculiar  ge- 
neral families,  of  the  [primeval J  Kshatri^as ;  the  primitive  spiritual  guide  i«  men- 
tioned, [to  particularize  the  class,  from  which,  the  adoption  is  to  be  made]. 

77.  Accordingly,  an  account  of  bis  more  remote  connection,  on  failure  of  the 
**  sapinda"  kinsman,  one,  belonging  to  the  same  general  family,  is  ordained.  In  res- 
pect to  him  also,  the  clause  "  In  their  own  class,  ^."  is  likewise  applicable ;  on  account 
of  the  conclusion,  of  the  passage  "  of  all,  dtc"  And  hence  a  near  or  distant  relation 
of  a  DIFFERENT  CLASS  is  precluded  [from  being  adopted. 

78.  *  Yaisya-jateshu']  this  must  be  rendered,~f  rom  amount  those  of  the  Vaisya 
class,~as  if,  ^  jateshu'  had  been  used  :  for  '  jaia'  or*jati*  [of  which  the  words  are  seve- 
ral inflexions,  are  recited  in  the  dictionary,  as  synomms,  signifying,  *  class  or  sort.' 

79.  Here  also^  although  the  specification  is  general,  propinquity  as  before  con- 
stitutes a  restrictive  rule.  The  clause  too,  ("  and  even  m  the  general  family, 
following  the  same  primitive  spiritual  guide,")  is  hdre  likewise  understood  ;  on 
account  of  the  text,  commencing  '*  [He  specifies]  the  general  families  of  Kshatriyas, 
and  VaiHyas,  as  distinguished  by  following  the  same  primitive  spiritual  fl^uide : 
and  because,  the  passage,  the  initial  words  of  which,  are  ^*  who  are  adopted  from 
those  of  his  own  general  family,  d».,  Ac"  is  common  to  the  three  tribes.  It  is 
equally  the  case,  in  this  instance  also,  that,  on  default  of  a  *  sapinda*  kinsnian, 
one  of  the  general  family,  following  the  same  primitive  spiritual  guide,  [is  to  be 
adopted.] 

80.  *  From  amongst  those  of  the  Sudra  class.*  Here  also  propinquity  as  before, 
[constitutes  a  restriction  ;]  and  the  clause,  ("  and  even  in  general  family  following 
the  same  primitive  spiritual  guide,")  does  not  here  apply  :  since,  [amongst  SudiasJ 
a  general  family,  distinguished  by  following  the  same  primitive  spiritual  guide,  is 
not  ordained.  Therefore  it  follows,  that  the  Sudra  class,  in  the  general,  [is  the  order 
from  which  the  adoption  is  to  be  made.] 

81.  The  same  is  declared  in  the  Brahma-purana. — "  In  fact,  for  Sndras,  gaining 
their  livelihood  by  servitude,  living  on  auother*s  bread,  whose  bodies  depend  on 
another,  there  is  not  a  son,  from  anv  order  whatever,  [but  their  own  tribe]  :  because 
a  slave  only  is  produced  from  a  male  slave  and  a  f einale  slave.'* 

82.  On  -account  of  the  superiority  of  those  of  the  three  first  tribes,  and  of  those 
bom  in  their  direct  order ;  and  of  the  inferiority,  of  those  bom  in  the  inverse  order,  a 
son  cannot  be  adopted,  from  any  order  whatever,  [by  Sudras,  but  their  own  tribe]. 
A  Sudra  only,  therefore,  must  be  affiliated ;  for  a  slave  is  produced  from  slave 
parents. 

83.  But  the  three  sentences  regarding  the  *  Kshatriyas*  and  the  rest  (§  74) 
should  not  have  been  propounded  ;  because  their  import  is  obtained  from  the  passa^ 
preceding  (v  §  2) :  and  even  if  propounded,  there  is  tautology  in  the  part  commenc- 
ing "  of  all,  Ac'* 

84.  This  if  objected,  is  wrong ;  because  by  the  terms '  Kshatriya*  and  the  rest,  the 
inclusion  of  the  Murdhavasikta  and  other  mixed  classes  regulated  by  the  same  rules 
as  the  Kshatriya  and  the  rest,  is  meant :  for,  a  text  of  Sankba  expresses  : — ''  one 
procreated, — on  a  female  Kshatriya  by  a  ^rahmana,  is  a  Kshatriya  even :  on  a 
Vaisya  woman,  by  a  Kshatriya,  is  a  Vaisya  even :  by  a  Vaisya  on  a  female  Sudra,  is 
even  a  Sudra.** 

85.  '  In  their  own  class.*  This  is  to  shew  that,  though  the  same  roles  apply  to 
the  *  Murdhavasikta,*  and  other  mixed  classes,  as  to  the  kshatriya  and  the  rest ;  still 
those  do  not  become  sons  to  a  Kshatriya,  and  the  rest,  on  account  of  the  indication, 
of  direct  order,  in  this  text    **  Three  wives  in  the  direct  order  of  the  tribes,  ^  ^c'* 
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K.  Kor  is  thcfre  any  tautology  in  this  aentence,  **  of  all,  Ac  "  for  this  part  of 
ftetot: " of  all,  &c.**  by  recitliif;  a  restriction,  as  to  their  own  classes,  in  respect  to 
ftethlMs^iBd  tbose  bom  in  the  direct  order  of  the  same,  is  pertinent,  in  indicating, 
ft^tlHt  does  not  apply  to  thoee,  bom  in  the  inverse  order. 

fTi,  Tbe  expTeseion  '  of  all'  implies  in  fact  this.  From  the  cogencj  in  the  spe- 
dka&m  c^  &e  word  *  tribes,'  the  restriction  to  their  own  class,  would  apply  to  the 
taibacmlT :  not  to  those,  bom  in  their  direct  order.  To  include  these  the  word  *  all* 
aaed.  ^ow,  they  are  included,  because  they  are  regulated  by  the  same  rules,  as  the 
tnbca.  ICoT  is  this  term,  an  epithet  of  tribes ;  for  the  conjunction  *  and  *  would  be  in- 


8&    And  therefore,  the  restriction  is, — *  of  the  tribes,  and  those  bom  in  the  direct 
ot  the  same,  in    [their  own]  classes  only.*    *Not  otherwise" — meaning — ^not 
'  others,  horn  in  the  inverse  order  of  the  tribes. 


^  Bat  why  shoiild  not  this  part,  commencing  '  of  all,  Ac''']  be  considered,  as 
ai  exception  to  tiie  rule,  as  to  propinquity,  inferred  from  the  preceding  passage  [in 
§  2'\  ?  Should  it  be  replied,  because,  it  would  be  repugnant  to  the  text  of  Vasishtha 
r  a  person  being  about  to  adopt,  &c.") :  the  ar^ment  is  wrong-;  for,  the  result, 
deduced  from  that  text,  is,  that,  it  is  identical  in  its  import  with  the  passage  [in 
qaestiop,]  regarding  Brahmanas. 

90.  Such  objection,  if  made,  is  inaccurate :  for,  were  the  passage  in  ques- 
tra,  sodi  exception  ;  the  rule,  founded  on  ancient  practice,  which  makes  pro- 
ymqiiity  as  recognized  by  popular  acceptation  and  m  holy  writ,  a  condition, 
vsold  be  contradicted  :  no  advantage  would  result :  it  would  be  repugnant  to  the 
eoQtext :  and  lastly  were  an  exception,  as  to  propinquity  in  the  general,  meant 
ev^n,  by  this  passage,  the  exception  as  to  particular  relationship,  conveyed  in  this 
part  of  the  text^  (*  But  a  daughter's  son,  and  a  sister's  son,  ^.*)  would  be  inconsistent. 
Therefore,  the  interpretation  only,  as  given,  is  pertinent 

9L  This  part  of  the  text,  C  but  a  daughter's  son,  Ac.")  propounds  an  exception, 
as  to  those  of  the  three  first  tribes,  with  respect  to  the  DAUGHTER'S  SON,  and 
SISTER'S  SON,  inferred  from  the  mention  of  propinquity  in  the  general. 

92:  Sincei^  (the  particle  '  but,*  having  an  exclusive  import,)  a  restriction  *  bj 
Sadiaj  only,'  is  conveyed  ;  those  of  the  three  first  tribes  are  excluded.  On  this 
point  the  author  subjoins  a  reason :    "  For  the  three  superior  tribes,  Ac,  &c" 

93.  Since  the  filial  relation  of  a  sister's  son  to  one  of  the  three  first  tribes,  is  not 
exhibited  in  any  authority  whatever,  the  passage  is  relative  only  to  Sudras.  This  is 
the  meaning  of  the  whole.  • 

94*  The  expression, '  a  sister's  son'  is  of  indefinite  import,  in  the  [part  subjoin- 
ad  as  a]  reason  ;  for,  [otherwise]  it  would  follow,  that  it  were  therein  an  unmeaning 
term :  or  were  it  of  definite  import,  one  portion  [of  the  preceding  sentence,  viz,  *  A 
dsnghter*s  son*]  would  be  void  of  sense. 

9&  The  daughter's  son,  and  that  of  the  sister,  refer  to  the  Sudra  tribe  :  for,  in 
ao  odier  authority,  do  they  relate  to  those  of  the  three  first  tribes ;  an  argument, 
the  same  as  that,  lued  in  the  question,  as  to  drinking  spirits,  and  so  forth.  Hence,  it 
is  not  aceiuate  tihat  these  two  refer  to  those  of  the  three  first  tribes* 

96i.  Next  it  may  be  alleged,  that,  both  passages  by  being  construed  in  a  literal 
Banner  only,  are  demon  trauve  of  their  several  subiects,  but  not  so  bv  being  con- 
strued from  inference.  Consequently,  it  is  the  sister  s  son  alone,  that  does  not  refer 
to  the  three  tribes :  not  the  daughter's  son. 

97.  This  is  also  wron^  :  for  a  splitting  of  the  text  would  result ;  and  an  option 
to  those  of  the  three  firt«t  tnbes,  in  retipect  to  the  daughter's  son,  follow  :  since  by 
bcioff  an  unremote  kinsman,  he  would  be  inferred  [as  eligible]  and  interdicted  [as 
•oc^  by  the  restriction  to  Sudras  only. 
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98.  Or  thuii  By  the  restriction  to  Sadras  only,  a  prohibition  of  tiie  dangfater^s 
son,  in  respect  to  those  of  the  three  first  tribes,  would  be  established.  And  by  the 
restriction  that  a  sister^s  son  only  may  not  be  [adopted]  by  those  of  the  three  ftrsfc 
tribes,  a  sanction  of  the  daughter's  son  would  be  obtained.  Thus  there  would  be 
an  option. 

99.  Besides,  if  [the  two  passages  in  question  J  are  to  be  construed  with  refer- 
ence merely  to  their  verbal  import,  in  the  first  passage,  there  would  be  either  a 
restriction  [as  to  the  object  of  adoption],  or  one  in  respect  to  the  agent  (parisankhya). 
In  what  does  the  one,  and  in  what  the  other  consist?  *  By  Sudras,  a  daughter'a  son 
and  a  sister's  son  only  [may  be  adopted].' — This  is  a  restriction  [as  to  the  object; 
required,]  because  [otherwise,]  the  daughter's  son,  and  the  other,  would  be  inferri- 
ble, from  one  portion  [of  the  general  text],— and  every  relative  commencing  with 
the  brother's  son  from  another.  *  By  Sudras  only,  a  daughter's  son,  and  a  sister^s  i>oa 
[may  be  adopted].'  This  is  a  restriction  in  respect  to  the  agent ;  [which  would  be 
required,]  as  the  daughter's  son,  and  the  other  might  be  inferred  [as  eligible],  to  the 
four  tribes  collectively. 

100.  If  restriction,  as  to  the  object  of  adoption,  be  meant,  then  there  would  be, 
a  contravention  of  the  whole  law  ordaining  the  brother's  son  and  the  rest,  [as  eligible 
for  adoption] :  the  word  *  class '  in  this  passage  (^  of  all,  and  the  tribes  likewise  in 
[their  own]  classes  only:  and  not  otherwise")  as  signifying  the  daughter*!!  son  and 
the  sister'n  son,  would  be  contracted  in  it^  import :  and  it  would  follow,  where  no 
daughter's  son,  or  sister's  son  existed,  the  aflEUiation  of  a  son  could  not  take  place* 

101.  But,  supposing  a  restriction  in  respect  to  those  who  may  be  the  Mj^enU, 
meant ;  then,  by  the  mere  restriction  to  Sudras  only,  the  interdiction  of  the  sons  in 

auestion,  the  three  first  tribes,  being  conclusively  established,  it  would  follow  that 
le  passage  commencing,  (**  for  the  three  superior  tribes,^")  as  again  prohibiting 
the  same,  were  unmeaning. 

102.  Therefore,  by  a  construction  deduced  from  inference  only,  is  the  interpre- 
tation of  the  two  passages  correct.  And  moreover,  a  verbal  construction  founded  on 
revealed  law,  is  more  vexatious,  than  a  construction  deduced  by  the  help  of  inference, 
and  grounded  on  reasoning :  and  revealed  law,  being  taken  [a-*  the  basis  of  the  con- 
struction], two  revelations  must  be  assumed.  Now  ratiocination  being  the  ground- 
work, this  would  not  be  the  case.  Therefore,  the  apparent  reason  presenting  itself, 
is  the  demonstrative  means. 

108.  Although  there  is  another  reading, — **  The  daughter's  son,  and  the  sister's 
■on,  are  declared  to  be  sons  of  Sudras"  :  still,  [both]  are  identical  in  their  import, 
since  tbe  passage,  commencing, — **  For  the  three  superior  tribes,  &c." — is  introduced, 
to  manifest,  that  a  restriction  even  is  intended,  for  obviating  a  doubt,  whether,  "  of 
Sudras  only," — or  "  of  Sudras  also," — were  meant. 

104.  Now,  that  a  restriction  is  meant,  thus  [appears].  Were  there  no  restriction, 
in  respect  to  the  act  of  afliliation,  the  object  of  which  is  tbe  daughter's  son  ana 
sister't*  son,  the  whole  four  tribes  might  be  inferred,  as  the  agents  therein.  [But]  from 
the  consequent  restriction  to  Sudras,  it  is  established,  Uuit  *•  of  Sudras  only*  is 
meant. 

105.  And  accordingly,  the  term  'sister's  son'  is  inclusive  even,  of  the  daughter's 
son  also ;  for,  otherwise  the  restriction,  that  the  daughter's  son  and  sis  er's  son  refer 
to  Sudras,  would  not  be  attained  :  or  if  attained,  an  option  as  to  the  daughter's  son, 
in  respect  to  those  of  the  three  first  tribes,  would  result ;  as  has  been  already  noticed. 

106.  If  this  is  the  case,  then,  let  the  non-relation  merely,  of  the  sister's  son,  to 
those  of  the  three  first  tribes,  be  proved  by  the  dausrhter's  son,  and  sister's  son  refer- 
ring to  Sudras  :  should  this  be  alleged,  it  would  be  wrong.  For,  as  such  position 
would  be  established,  by  this  reason  alone, — *  from  referring  to  Sudras,' — the  men- 
tioning the  daughter's  son,  and  sister's  son,  would  be  unmeaning :  and  if  a  loose 
mode  of  expression  must  be  assumed,  the  use  of  the  term  *  sister's  son'  onljr,  without 
specific  meaninsr,  is  less  vexatious,  thiui  the  use  of  both  terms,  in  an  indefinite  import 
Consequently,  that  only,  which  has  been  propoonded,  is  accurate. 
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197.  fiakalA  bas  dcaily  laid  down  the  abore  points  :  <<  Let  one  of  a  re^emte 
tritftdntitiitA  of  male  issue,  on  that  account,  adopted  as  a  son,  Uie  offspring  of  a 
K^iadairiation  particularly  :  or  also  next  to  him,  one  born  in  the  same  general 
fnilj :  if  soch  exist  not,  let  him  adopt  one  bom  in  another  family  :  except  a 
^M^^fcer's  aon,  a  nstei'a  son  and  the  son  of  the  mother's  sister.** 

likft.  By  this  it  is  clearly  estaUidied,  that  the  expression  *  sister's  son*  [in  the 
haiCTtsDce  of  Sannaka^s  text  [§  74].  is  illostratiTe  of  the  daughter's  son,  and 
MOTHER^S  SISTBR'S  SON,  and  this  is  proper,  for  prohibited  connection  is  com- 
■oats  all  thiee.    To  enlarge  would  be  nseless. 

SECTION  III. 

RuUy  should  one  different  by  class  be  iUegaUy  adopted. 

\»  it  has  heen  declared  that,  one  different  by  class,  must  not  be  adopted :  shoold 
tya  n^  be  traasgreased,  what  would  be  the  case?  In  reply  to  this  question, 
fSamska  says :  ^U  one  of  a  different  class,  should  however,  in  any  instance,  have 
been  adopted  as  a  eon,  he  should  not  make  him  the  participator  of  a  share.  This  is 
the  doetnne  of  Saonaka.'* 

1  The  meaning  is : — should  one  be  adopted,'accoTding  to  form  even,  whose  class 
is  Afferent, — ^being  superior,  or  inferior,  in  respect  to  the  i^opter. 

t.  Exclusion,  from  participation  in  the  whole  estate,  is  implied,  from  the  cogen- 
cy ef  the  term  'share* ;  |j which  intends,]  *a  share  of  the  estate* :  and  on  account  of, — 
a  text  of  Katyayana,  which  expretises,— **  But  if  they  be  of  a  different  class,  they  are 
SMiitUd  to  food  and  raiment  only,**— and  a  portion  from  Tajnavalkya,  commencing, 
'asMmgst  these,  the  next  in  order  is  heir,  and  presents  funeral  oblations,  Ac**  and 
mting  **thifl  law  is  propounded  by  me,  in  regard  to  sons,  equal  by  class*** 

SECTION  rv. 

^Tke  qwsUfkation  of  (he  person  to  be  adopted. — The  gift  of  a  son^  under 
what  circuTnstances  and  by  whom  proper,^The  son  of  a  twice  married 
womum^  and  slave's  son  specially  referred  to, 

1.  K^ixt,  in  reply  to  the  qnestion,  as  to  the  qualification  of  the  person  to  be 
sffiliated,  Sannaka  declares  :  **  Bv  no  man,  having  an  ONLY  SON  (exa-putra),  is 
the  gift  of  a  son  to  be  ever  made.  By  a  man  having  several  sons  (bahu-putra), 
ascfa  gUt,  is  to  be  made,  on  account  of  difficulty  (prayatnatas).'* 

2.  He,  who  has  one  son  only,  is  *  eka-putra,*  or  one  having  an  only  son :  by 
iscfa  a  one,  the  gift  of  that  son  must  not  be  made :  for  a  text  of  Vasishtha  declares, 
*aa  only  son,  let  no  man  give,  Ac** 

8.  Since,  the  word  *  gift,'  means  the  establishing  another*8  property  after  the 
pRvioos  extinction  of  one*s  own:  and  another's  property  cannot  be  established 
withoat  his  acceptance :  the  author  (Saunaka)  implies  this  also,  in  bis  text  in  question. 
Therefore,  a  prohibition  likewise  against  acceptance  is  established  by  that  very  text. 
Aceocdingl}  Vssishtha :  **  an  only  son,  let  no  man  give  or  accept,  Ac  Ac** 

4.  To  this  he  subjoins  a  reason,  "  For,  he  is  [destined]  to  continue  the  line  of 
hia  aneestors.'  His  being  ictended  for  lineage,  being  thus  ordained :  in  tbe  gift  of 
an  only  son,  ipiS  offence  of  extinction  of  lineage  is  implied.  Now,  this  in  incurred  bv 
both  the  gir^  and  adopter  also.  For  the  [reason  in  question,]  is  subjoined  after  both 
[verbs:  via.  'give'  and  'accept.*] 

5.  As  for  another  text  of  recorded  law, — ''In  instruction,  the  lather  is  absolute 
ever  ason  and  aona*  wives:  bat  not  so  with  respect  to  the  son,  in  sale  and  gift,*'  and 

a  8 
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the  text  of  the  Holy  Saint :  **  except  a  wife  and  a  son,  other  things  may  be  given  :^ 
—these  texts  regard  the  case  of  an  only  son. 

6.  *  Ever']  in  a  time  of  calamity :  accordingly,  Narada  says :  *<  A  deposit,  a  son, 
and  a  wife,  the  whole  estate  of  a  man,  who  has  issue  living ;  the  sages  have  declsu«d 
unalienable,  even  by  a  man  oppressed  by  ffrievoos  calamities  :  although  the  property 
be  solely  that  of  the  man  himself.**  This  text  also,  regards  an  only  son ;  for  it 
is  declaratory  of  the  same  import  as  the  texts  of  Sannaka  and  Yasishtha. 

7.  Next,  the  author  replies  to  the  question,— By  whom  is  a  son  to  be  given  ? 
*  By  one  having  several  sons.'  He  who  has  several  sons  is  *  bahu-putra,*  or  one  hav- 
ing several  sons. 

8.  **  By  no  man  having  an  only  son.**  From  this  prohibition,  the  ^^ift,  by  one 
having  two  sons,  being  inferrible :  this  part  of  the  text  (**  By  one,  having  several 
sons  &.")  is  subjoined,  to  prohibit  the  same,  by  one  having  two  sons  also.  For,  the 
speech  of  Santanu,  to  Bhishma  expresses  :  *^  He  who  has  only  one  son,  is  considered 
by  me,  as  one  destitute  of  male  issue,  oh  !  descendant  of  Kuru.  One,  who  has  only 
one  eye  is  as  one  destitute  of  both :  should  his  only  eye  be  lost,  he  is  absolutely  blind.** 

9.  **  By  a  man  having  several  sons.**  Since,  the  masculine  gender  is  here  used, 
the  GIFT  of  a  son,  BY  A  WOMAN,  is  prohibited.  Accordin^y,  Yasishtha  saya  : 
**  Let  not  a  woman  either  give  or  accept  a  son  ;**— and  [her]  independency  ia  not 
ordained. 

10.  Withthe  HUSBAND'S  ASSENT,  a  woman  also  is  competent.  Accordingly 
Yasishtha  adds :  ^  unless  with  the  assent  of  her  husband.** 

11.  **  Whom,  his  mother,  or  his  father,  gives  (dadyat)** — *'  his  mother  or  father 
give  dadyatam).'*  As,  for  what  is  contained  in  these  passages,  as  intimating  the 
equality  of  the  father  and  mother :  that  is  merely  with  reference  to  the  assent  of 
the  husband. 

12.  It  mivt  not  be  argued  that  thus  the  gift  of  her  son  by  a  widow,  though  da- 
ring a  season  of  calamity,  could  not  take  place,  on  account  of  the  impossibility  of  the 
assent  of  her  husband ;  analogous  [to  her  incapacity]  to  adopt.  For,  by  referring  to 
the  instance  recorded  of  Galava,  such  gift  may  be  inferred  as  legal,  and  the  singolax 
number,  indicating  independence  of  another,  is  used. 

18.  The  HUSBAND,  SINGLY  even  and  independent  of  his  wife,  is  COM- 
PETENT to  give  a  son :  for  in  the  two  passages  cited  (in  §  11)  the  father  is 
mentioned  singly  and  unassociated  with  the  mother,  and  there  is  this  reason  of 
Baudhayana  found  :  **  From  the  predominance  of  the  virile  seed,  sons  are  regarded 
even,  as  not  produced  of  the  womb.*'  In  the  Bharata  also,  [a  reason  is  found.] 
^  The  mother,  is  the  fosterer :  the  son  is  of  the  father  :  he  is  fas  it  were]  that  verv 
person,  by  whom  produce.**  A  passage  of  revealed '  law  is  lixevirise  [confirmatory]. 
*^  His-seif  is  truly  bom  a  son.** 

14.  And,  from  the  intimation  of  the  agency  of  both  tojB^ether,  by  the  verb  '  give* 
in  the  dual  in  Manu's  text,  the  competency  of  both  united  is  principal.  Accordingly 
Yasishtha  says :  "  Man,  produced  from  virile  seed  and  uterine  blood,  proceeds  from 
his  father  and  mother,  as  an  effect  from  it*s  cause,  therefore,  his  father  and  mother 
have  I  ower,  to  give,  to  sell,  or  to  abandon  their  sons.'*  Baudhayana  also  :  ^  For,  the 
connection  to  the  father  and  mother  is  equaL" 

15.  Conformably,  in  this  passage,  ("  the  mother  or  father  given**)  Manu,  intend- 
ing,— from  her  dependan.*e  on  the  assent  of  her  husband,  the  inferiority  of  the 
mother  [as  the  agent,  in  the  gift  of  a  son]  ; — the  mediocrity  of  the  husband,  on 
account  of  his  independance  of  tne  wife ; — and  the  pre-eminence  of  both  united,  from, 
their  being  equally  parents,— propounds  each  position  in  order  last,  according  as  he 
prefers  it^  to  that  preceding. 

16.  It  must  not  be  argued  thst  this  is  merely  a  single  sentence,  on  account  of 
the  only  verb  being  used  in  the  dual  number :  for  the  difgunction  in  the  middle  [by 
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tbe  pntiele, '  or']  would  be  iaoooBateBt    Tboefoie  the  pMMge  ta  qneetioa  eon- 
prieai  three  pomtiom. 

17.  AecordiD^  J,  tiie  chief  of  eeinti,  in  this  peaMge,  **  whom  hie  mother  or  his 
fa&tt  ffiToe,^  has  oaed  the  rerb  in  the  lingular  namber  eteo,  though  nferring  to 
each  [nmniTiatiYe  caee]. 

18.  On  the  eat^ect  proposed,  the  author  [Saunaka]  aaeigne  a  reason,—*'  on  oo- 
ooant  of  difficulty  (pntjatoatas).**  That  time  in  which  there  is  great  trouble  is  [a 
tisK  of]  difficulty,  that  is,  a  teason  of  calamity. 

19.  Hence,  the  meaning  is  thb ;— A  GIFT  of  a  son  is  to  be  made  IN  a 
time  of  CALAMITY  ONLY :  not  otherwise.  Thus  Katysyana  says :  **  But 
dumg  a  season  of  distress,  the  gift  or  sale  eren,  may  be  made;  otherwise  be 
muBt  not  attempt  the  same.  This  is  the  ii^nnction  of  the  holy  institutes.**  From  the 
coolext,— **  of  soon  and  wives,*'  is  understood.  Menu  also  :  **  Whom  his  mother  or 
ftther  gire  dazing  distress,  confirming  the  gift  with  water.** 

2a  **  Daring  distress.**]  In  a  famine,  and  so  forth :  ihould  ths  gift  be  msde, 
BO  disteeas  existing,  the  giver  commits  a  sin,  on  account  of  the  prohibitoon,  **  other- 
'mse  be  most  not  attempt  the  Mune.** 

tL  OR,  the  term  '  prayatnatas'  may  signify—'  on  soooont  of  difficuHr  of  the 
adoptcK.*  Dozing  distress;  that  is,— when  DESTITUTE  OF  MALE  I8^UE  :  on 
aceooatof  the  text  of  Atri,  commencing, — **  By  a  man  destitute  of  a  son  only,  must 
a  SBbsdtute  for  the  same,  always  be  adopted  Ac.**  :  and  it  is  thus  interpreted,  even 
by  Apararka,  and  in  the  Chandrika.  **  *  Dazing  distress*— that  is,— the  adopter  hav- 
i^aoMo." 

22.  Another  spedsl  rule  is  propounded  m  the  Kalika-purana.  "  Sons  given, 
snd  the  rest  though  sprung  from  the  seed  of  another,  yet  being  duly  mitiated  under 
his  own  family  name,  become  sons.  O  Lord  of  the  earth,  a  son  having  been  initiated 
imder  the  family  name  of  his  father,  unto  the  ceremony  of  tonsure  inclusive,  does  not 
become  the  son  of  another  man  (anyatas).  The  ceremony  of  tonsure  and  other  rites 
(Chadadya)  of  initiation,  being  indeed  performed,  under  his  own  family  name,  sons 
even,  and  the  rest  may  be  considered  as  issue  :  else,  they  are  termed  slaves.  After 
tiidr  FIFTH  YEAR,  O  King,  sons,  given,  and  the  rest  are  not  sons.  [Bat]  having 
taken  a  boy  five  years  old,  the  adopter  should  first  perform  the  sacrifice  for  male 
iseoe.  Bi^  the  son  of  a  twice  married  woman,  immediately  on  being  bom,  be  should 
duly  take  as  a  son.  Having  performed  positively  (vai)  for  such,  immediately  on 
bciag  iKim,  the  burnt  sacrifice  for  the  son  of  a  twioe-married  woman,  the  man 
should  complete  every  initiatory  rite,  the  ceremony  for  a  male  bom  (jatakarma)  and 
the  rest.  The  bamt  sacrifice  for  the  son  of  a  twice-married  woman,  being  completed, 
from  ^lese  (tatas)  a  son  of  that  description  is  filially  related.*' 

23.  The  meaning  is. — although  sprang  from  the  seed  of  another,  sons  given,  sad 
the  rest,  when  *  duly  mit^ted  under  his  own  family  name,*  (that  is,  by  the  adopter, 
aecotdrug  to  the  form  prescribed  by  his  own  code,  under  the  familv  name  of  himself,) 
into  the  different  rites,  commencing  with  that  for  a  male  bom,  then  become  sons  of 
the  ad<^ve  parent,  not  otherwise. 

24.  Vasishtha  declares  this,—**  and  a  given  soil  even  sprung  from  one  following 
a  different  branch  of  tbe  Vedas,  being  initiated  (by  the  adopter],  under  his  own 
family  name,  according  to  the  form  prescribed  in  his  own  branch  of  the  Vedas,  is  a 
follower  of  ^  same  branch." 

tt.  "The  son  given,  and  the  rest**  By  the  term  ** rest,**  here  used,  the  son 
made,  and  the  others,  are  included ;  on  account  of  this  part  which  preceded  [in  the 
Kalilupnnma].  **The  legitimate  son,  the  son  of  the  wife,  the  son  given,  the  son 
made,  the  son  of  concealed  birth,  and  the  son  rejected,  take  shares  of  the  heriUge. 
The  sia  of  an  unmarried  ^1,  the  son  of  a  pregnant  bride,  the  son  bought,  the  son  by 
s  tviee-mazried  woman,  the  son  self -given,  and  the  slaveys  son  ;  these  six  are  con- 
teajnUe  as  sons :  on  &ilnre  of  the  first  in  order  respectively,  let  him  invest  the  next 
with  filial  rights.  Bat  let  him  not  appoint  to  the  empire,  the  son  of  a  twice-married 
voaiao,  nor  a  son  self 'given,  nor  one  bom  of  a  female  slave." 
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26.  The  non-tppointmeiit  to  empire  of  the  son  of  the  twice-married  woman, 
and  the  other  two,  which  is  directed  in  the  latter  part  of  this  quotation,  holds,  eren  on 
default  of  any  other  son  besides  the  legitimate  son.  For  this  part  of  the  passage  is 
subjoined  as  an  exception  to  the  preceding  part,  ("on  failure  of  the  first  would  be  re- 
spectively, Ac.**)  and  their  non- succession  to  the  empire,  should  a  legitimate  son  exist, 
was  declared  in  this  preceding  passage. — **  A  legitimate  son  existing,  letnottb«  kinff 
invest  in  the  empire,  the  wife's  son,  and  the  rest :  [nor]  cause  to  be  completed 
[through  such  sons]  the  solemnities  for  his  forefathers." 

27.  Themeaningis,— A  legitimate  son  existing,  let  him  not  invest  with  empire 
the  son  of  the  wife,  and  the  rest :  *  [nor]  cause  to  be  completed,* — ^that  is,  nor  cause  to 
be  performed  [by  such  inferior  sons]  the  *  solenuiities,'  meamng  the  funeral  repast 
and  other  rites,  in  honour  of  his  forefathers. 

28.  **  Under  the  family  name  (gotrena).**J  Although,  it  is  not  ordained,  that 
the  family  name  is  immediately  instrumental  in  the  ceremony,  for  a  male  bom,  and 
others ;  still  since,  in  the  vrddhi-sraddha,  a  component  essential  of  those  ceremonies, 
use  of  the  family  name  is  made;  it  applies  also  to  what  is  principal,  j  viz.  those 
ceremonies  theniiselves].  But  in  the  rites  of  tonsure  and  the  rest,  it  is  used  directly ; 
for  a  text  expresses ;  '*  The  corunal  locks  of  the  boy  must  be  made  with  the  enun- 
ciation of  his  patriarchal  tribe.** 

29.  It  is  declared  that  filial  relation  proceeds  from  initiatory  rites :  these,  [as 
applicable  to  different  cases,]  the  author  propounds  afllirmatively  and  negatively— **  a 
son  having  been  initiated,  under  the  family  name  of  his  father,  £c.  &c** 

80.  That  son,  who  is  initiated  under  the  family  name  of  his  natural  father,  note 
the  ceremony  of  tonsure,  that  is  in  rites  ending  with  that  of  tonsure,  does  not  become 
the  son  of  another  man — *  anyatas  *  must  be  rendered,  in  the  sense  of  the  regular 
genitive,  *  anyasya  *  [*  of  another*]. 

81.  In  respect  to  the  passage  in  question,  there  is  this  reconciliation. — It  must 
certainly  be  afllrmed,  that,  what  is  there  declared,  that,  one  on  whom  the  ceremony  of 
tonsure  is  completed,  becomes  uot  the  son  of  the  adopter,  refers  to  the  state,  as  son 
not  in  common ;  otherwise  by  this  part,—**  Having  taken  a  child  of  five  years,  Ac** 
the  propounding  one  even,  whoi*e  ceremony  of  tonsure  has  been  completed,  to  be  son 
of  the  adopter,  would  be  contradicted.  That  this  passage  necessarily  regards  a  child 
on  whom  the  ceremony  of  tonsure  has  been  performed,  will  be  made  clear  (v.  §  48). 

82.  Hence,  IF  ONE  who  has  been  INITIATED  in  the  different  rites  down  to 
tonsure  BE  ADOPTED,  he  becomes  son  of  two  fathers  :  for  he  is  initiated  under 
both  family  names ;  and  that  the  effect  of  this  is  his  connection  to  both  families,  will 
be  declared  in  the  sequel. 

88.  Thus,  the  different  INITIATORY  CEREMONIES  from  that  for  a  male 
bom,  down  to  tonsure  inclusive,  are  declared  to  be  the  CAUSE  OF  FILIATION  , 
[in  the  case  of  the  adoption  of  one  wholly  uninitiated]. 

84.  Achudam  (*  unto  the  ceremony  of  tonsure*)  might  have  been  used  [by  it- 
self]. The  subjunction  of  the  term  *  inclusive*  [antaj  is  for  the  sake  of  authorizing, 
the  affiliation  of  one  whose  coronal  locks  have  not  been  made  according  to  the  form 
of  his  patriarchal  tribe.  For,  the  princiiMl  rites,  not  being  completed,  he  is  capable 
of  becominfjp  a  son,  and  the  part,  commencing — ("  The  ceremony  of  tonsure  and  other 
rites  of  initiation,  Ac  ^.,*')  is  about  to  be  explained. 

86.  How  is  the  case,  should  a  boy,  on  whom  the  rites,  commencing  with  that  for 
a  male  bom.  have  not  been  performed,  not  be  procurable  ?  Anticipating  this  qoes- 
Uon,  the  author  adds— **  the  ceremony  of  tonsure  and  other  rites  of  initiation,  ^^ 

86.  When,  indeed,  the  rites  of  initiation,  commencing  with  that  of  tonsure,  are 
performed  under^  his  own  family  name, — that  is— under  the  family  name  of  the 
adopter,  (the  particle  *  vai'  [indeed]  having  an  exclusive  import) :  then,  only  can 
sons  given,  and  the  rest  be  considered  as  issue,  dse  they  are  termed  slaves. 
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97.  The  complex  phimse  "  cliiidedye"  ngnifies  those  rites,  of  which  toosure 
ii  fint ;  bat  not  ritee  antecedent  to  tonsare.  For,  with  reference  to  what  preceded, 
tutology  would  reault. 

J8.  Therefore,  EVEN  SHOULD  the  CEREMONIES  commencing  with  that 
•fter  birth  and  ending  with  that  of  *  annaprasana*  or  feedinf?  with  rice,  HAVE 
BEEX  PERFORMED  under  the  family  name  of  the  natural  father,  there  is  NO 
BEPDGXANCY  [IN  THE  ADOPTION]  :  and  thus  it  is  established,  that  the  child, 
•avfaom  the  ceremooj  for  a  mAa  bom  and  the  rest,  have  not  t'cen  performed, 
ii  priodpal  [as  the  object  of  adoption]  ;  and  one,  on  whom  the  rite  of  tonsure  has 
Sit  been  performed,  but  [che  other  previous  rites  have]  is  secoodary. 

39.  Sons  given,  and  the  rest]  By  the  term  <  rest*  are  included,  the  eon  made, 
sad  the  others,  as  has  in  fact  been  declared  :  they  become  sons  by  initiatory  cere- 
Bodies  also :  not  merely  by  adoption :  for  that  would  defeat  the  opposite  alter- 
asttre  subjoined  *"*•  else  they  are  termed  slaves,** 

4A.  '  El!>e*.  The  meaning  is,  should  the  ceremony  of  tonsure,  and  the  re^ , 
sot  be  performed  [by  the  adopter],  or  should  one  be  adopted,  on  whom  the  CERE- 
MOXT  of  tonsure  and  other  ntes  have  been  PERFORMED ;  a  servile  state  ensues, 
Bottbatof  asoD. 

41.  Since,  that  filial  'state  is  produced  from  ceremonies :  in  the  same  manner 
as  the  being  a  sacrificial  post  and  so  forth ;  it  is  established,  that  one  uninitiated  is 
tobeidopted. 

42.  A  limited  period  for  adoption  being  necessary,  the  author  adds  "  after  their 
fifth  year,  4c.- 

43.  One,  though  aninitiated,  is  not  to  be  adopted  after  the  FIFTH  YEAR  : 
for,  the  time  having  gone  by,  he  cannot  become  a  son.  By  this  it  is  declared,  that 
the  five  [tfrstj  years  only  are  the  season  for  adoption.  Now,  the  propounding  this 
poBtioo  negativel^r  is  for  the  purpose  of  shewing  that  an  age  beyond  five  years  is 
Mteven  a  seconclary  season :  for,  otherwise  by  the  rule,  f*^ every  season  ulterior  to 
the  appropriate  season,  is  pronounced  secondary"]  it  would  follow,  that  any  time, 
beyoDd  the  fiftti  year,  were  secondary. 

44.  And,  therefore,  as  by  this  passage  {**  commencing  from  birth,  unto  the 
tiiiid  4c.'*)  the  third  year  is  we  principal  season  for  its  performance  :  and  since, 
year  is  meutiooed  in  the  conclusion  (*'  after  the  fifth  year  4c.'*)  it  follow  s,that  in  the 
cxtnct  in  question,  the  |word  *  tonsure*  is  meant  to  signify  the  THIRD  YEAR, 
for,  otherwise  the  consequence  would  be,  that,  where  the  ceremony  of  tonsure  took 
place  at  the  same  time,  with  the  investiture  of  the  characteristic  cord,  at  his  eighth 
year ;  one  on  whom  the  ceremony  of  tonsure  had  not  been  performed,  might  be 
adopted.  Nor  would,  what  was  meant  thus  result :  for,  it  would  be  at  variance 
viUk  the  psJt  commencing  **  after  the  fifth  year,  4c" 

45.  Hence,  it  is  established,  that  the  term  '  tonsnre,'  in  the  passage,— **  unto 
toosure  inclusive*^ — intending  also,  the  third  year,  [limits]  the  proper  season :  that, 
beyond  the  third  year,  to  the  fifth,  is  the  secondary  season  :  but  that  after  that,  no 
tiou  is  even  secondary  [for  the  adoption  of  one  initiated  in  rites  preceding  tonsure, 
bat  not  in  that  rite]. 

46.  *  Are  not  sons.*]  By  this,  it  is  intimated,  that  though  filial  relation  be  not 
produced,  yet  tonsure  and  other  rites  of  initiation  may  be  completed ;  for  the  time 
for  the  performance  of  these  respectively,  yet  exists  :  still,  however,  they  are  only 
lUvcs,  tor  filial  relation  is  wanting ;  and  this  is  the  third  cause  of  a  servile  state. 

47.  **  Let  not  wives  and  sons,  being  unwilling,  undergo  sale,  nor  even  gift." 
As  for  the  prohibition  in  this  text,  of  Katyayana,  against  the  gift  and  so  forth,  of 
persons  unwilling,  that  even  must  be  interpreted  as  forbiddin^^  the  gift  of  a  boy  of 
fire  years  only :  not  of  one  older. — And  : — "  one  discriminating,  not  a  minor."  As 
for,  what  is  thus  interpreted  by  Sarvajnya,  adverting  to  this  reading, — ["  discriminat- 
ing good  and  evil"]   in  the  text,— **  whom  a  man  takes  being  alike,  4c.":  that  must 
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be  explained  thus — ^*a  boy  of  five  yean  only,  discriminating  by  the  faculty  of 
reason :  but  not  a  minor  [generally J.'  The  meaning  is.  **  he  should  not  take  [any] 
one,  coming  within  this  definition, —  a  minor  (bala)  is  till  the  sixteenth  year." 

48.  Then,  if  there  be  none  uninitiated  [nnto  tonsnre  indnsiye],  what  is  to  be 
done?  In  reply  to  this,  the  author  adds, — ** having  taken,  Ac*'  The  meaning  is 
having  taken  a  b«'y  five  years  old,  initiated  in  rites  ending  with  tonsure. 

49.  But  how  can  such  be  adopted,  since  he  is  declared  to  be  a  slave?  Antici- 
pating this  objection,  the  author  subjoins, — **  The  adopter  should  first  perform  the 
aacrifice  for  male  issue."    The  objection  is  thus  reconciled. 

EO.  **  He  who  is  desirous  of  issue  should  offer  to  Agni,  parent  of  male  offsprinf^ 
an  oblation  of  kneaded  rice,  roasted  on  eight  potsherds;  and  to  Indra,  father  of  ma^ 
issue,  a  similar  oblation  of  rice,  roasted  on  eleven  pot^erds.  Fire  grants  him  pro- 
geny, Indra  renders  it  old."  In  this  passage  [of  the  Vedas]  sacrifice  is  declared  aa  a 
cause  productive  of  offspring. 

61.  Hence,  in  the  case  where  the  offspring  is  not  bom,  its  production  is  the 
effect  to  be  produced:  but  where  offspring  already  bom  is  adopted,  it  is 
implied,  that,  in  that  case,  since  th^  birth  has  taken  place^  the  filial  relation  is 
the  effect  to  be  produced :  for  otherwise,  the  precept  proposed  would  not  be 
accomplished.  Now,  this  relation  cannot  subsist,  without  the  removal  of 
the  servile  state :  therefore  the  removal  of  that  also  [by  the  sacrifice,]  must  of 
necessity  be  admitted :  otherwise,  were  [the  sacrifice]  productive  of  filial  relation 
only,  it  would  take  place  in  any  mere  adoi)tion  of  a  son ;  and  if  [it  be  argued  that] 
there,  it  is  notre<^uired,  since  the  filial  relation  is  producied  from  initiatory  rites  only  ; 
then,  the  same  is  the  cat»e,  in  the  instance  proposed :  for  those  rites  are  here 
inferred  from  the  term  *  first ; '  and  it  is  declared  in  the  sequel :  **  The  man  should 
complete  every  Initiatory  rite,  the  ceremony  for  a  male  bom  and  the  rest." 

52.  Therefore,  since  filial  relation,  preceded  b^  the  removal  of  the  state  of 
slave,  which  had  been  occasioned  by  previous  initiation,  is  produced  by  a  sacrifice 
for  male  issue;  it  is  established,  that  one  THOUGH  INITIATED  [unto  tonsure 
inclusive,]  MAY  BE  ADOi'TED. 

68.  If  this  is  the  case,  then  the  passa^^e  should  only  recite, — "  Having  taken 
one  initiated  [unto  tonsure  inclusivet***  What  occasion  is  there,  to  use'  the 
expression,  **  a  boy  five  years  old  ? — Should  this  be  objected,  it  is  erroneous ; 
for  tiie  Mssage  intends  this  restriction — *a  boy  five  years  old  only  [L  e., 
under  six]  :*  and  the  restriction  is  for  the  sake  of  securing  an  investiture  of 
the  characteristic  thread,  conductive  to  the  holiness,  resulting  from  the  study  of 
scripture,  which  is  preceded  by  the  previous  acquisition  of  letters. 

64k  And  it  must  not  be  argued,  that  this  restriction  is  established  by  the  pre- 
ceding sentence  :  for,  this  from  its  limiting  the  period,  for  [the  adoption.]  of  one, 
whose  initiation  [as  far  as  tonsure  inclusive,]  has  not  been  performed,  is  received,  as 
not  intending  the  meaning  in  question. 

66.    *  First,* — that  is,  previous  to  initiatory  rites  being  performed. 

66.  But  it  is  asked,  why  is  it  not  meant, — ^  previous  to  the  sacrifice  for  adop- 
tion ?"  Because,  the  past  participle  ^  having  taken"  being  used,  an  antecedent  time 
for  the  act  of  adoption,  including  all  its  essentials,  is  inferred :  and  the  previous 
initiatory  rites,  being  annulled  by  the  sacrifice  for  male  issue,  the  performance  of 
other  rites  is  absolutely  necessary. 

67.  "  After  their  fifth  year,  sons  given,  and  the  rest  are  not  sons."  In  respect 
to  this  previous  position,  the  author  subjoins  an  exception  :  ^  But  the  son  of  K  twice- 
married  woman,  dec" 

6S.  A  child  begotten  on  a  woman,  whose  [first]  marriage  had  not  been  con- 
summated, or  on  one,  who  had  been  deflowered  [before  marriage],  is  called  the  son 
of  a  twice-married  woman.  By  this  definition,  one  bom  on  a  twice-married  woman 
of  any  of  the  seven  descriptions,  is  included. 
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59.  '  Immedlmtoly  on  boiiff  bom*]  that  is,  as  moo  as  prodaced :  hence  the 
tine  of  hirth  only  is  iii«aitt»  no  other. 

60.  Duly  take]  that  is  adopt  acoording  to  the  roles  of  adoption. 

6L  But,  for  ofie  hist  bom,  is  not  the  ceremony  for  a  male  bom,  alone  proper,  on 
aKoant  of  thia  rale— >*  Before  others  hare  touched  the  new  bom  boy,  4c^  There- 
fore, haw  can  it  be  aaid  :  **  immediately  on  being  bom,  he  ihoold  dolv  take  as  a 
soo  T  Ezc^ent !  for  then,  one  unadopted,  not  having  filial  relation  to  the  man  him- 
Kit  initiatory  ritee  could  not  be  performed  :  for,  a  text  expresses,—**  Let  the  father 
hulaste  his  own  sons,  Ac" 

Neither  can  it  be  said,  that  paternal  right  proceeds  alone,  from  the  relation, 
1  father  :  for,  this  is  denied  by  this  passage, — **  the  receptaole  is  mote  im- 


portam  than  the  seed  ;** — and  a  text  of  Gautama  recites,  **  of  the  other  by  special 
sereement,  Ac"  The  meaning  is  [the  child  begotten,  on  one  man's  wife,]  is  the  son 
01  the  other, — thai  is  the  procreator, — by  special  agreement  only,  4c 

63.  Hence  in  the  case,  in  question,  adoption  takes  place,  anterior  to  the  per- 
formance of  the  ceremony  for  a  male  bom. 

64.  The  performance  of  the  initiatory  rites,  being  inferred,  as  following  the 
adoption,  the  author  propounds  a  rariation  in  this  respect ;  **  Haring  performed, 
4c  Tbe  meaning  is  this  :  After  the  adoption,  haying  performed  the  burnt  sacri- 
fice, for  the  son  of  a  twice- married  woman,  subsequently,  let  him  perform  the 
eeiemooy  for  a  male  bom,  and  the  other  initiatory  rites. 

65u  But,  is  not  this  impossible,  since  it  is  contrary  to  the  argument,  exemplified 
m  the  mcrifioe  [to  fire]  for  a  son  bom  ?  Accordingly,  on  the  lame  principle,  as  this 
if  ordained,  bo  is  the  burnt  sacrifice,  for  the  son  of  a  twice-married  woman,  directed 
m  the  case  in  ques^n.  [Now  this  according  to  your  opinion]  is  performed,  preyioos 
to  the  ceremony  for  a  child  bom :  therefore,  since  it  is  to  be  completed  in  flye  days, 
the  principal  rite  [being  the  ceremony]  in  question,  would  be  barred. 

66.  Should  this  be  objected :  it  is  replied,  that,  in  the  case  in  question,  the 
burnt  sacrifice  for  the  son  of  the  twice-married  woman,  is  not  analogous  to  the  sac- 
rifice [to  fire]  for  a  son  bom,  which  is  ordained  in  respect  to  spiritual  porpotes. 
Besidea,  [that  used,]  may  be  a  mere  unrestrictive  order,  of  mentioning  the  former 
sscrifice,aod  the  ceremony  for  a  child  bom,  and  other  rites  for  a  son  produced  from 
the  wife  of  another :  in  the  same  manner,  as  in  this  passage,—**  Having  performed 
the  Bioifiees  prescribed  for  the  day  of  tbe  new  moon,  and  uiat  of  the  f  uU  moon,  let 
him  offer  an  oblation  with  the  Soina  plant."    Thus  there  is  no  repugnance 

67.  The  particle  vai  [positively],  having  an  exclusive  import,  the  construction 
is—**  For  one  tiirectiy  after  birth  only,  at  no  other  time  :"— therefore,  a  restriction  ss 
to  the  priority  in  time,  or  otherwise,  of  the  sacrifice  for  the  son  of  the  twicZ-married 
womso, »  not  deduced ;  as  in  the  case  of  the  s^tcrifioe  [to  fire]  for  a  son  bom. 

68.  By  the  term  '  every*  alone,  the  meaning  being  complete^  the  mention  of  the 
ceremony,  for  a  male  bom,  and  tbe  rest,  is  added  to  exclude  anterior  rites,  whilst  the 
efEspring  was  in  the  womb.— As  for  tbe  use  of  the  expression  *all,'  notwithstanding 
the  mention  of  the  ceremony  'for  a  son  bom  and  the  rest :  that  is,  for  tbe  purpose  of 
saggestiog,  whatever  initiatory  rites  may  belong  to  any  particular  individual ;  and 
heaee,  it  is  to  be  inferred,  that  although  for  Sudras  there  is  no  investiture  of  any 
chsneteristic  cord,  and  so  forth,  still  they  become  sons  even,  by  the  ceremony  of 
toiuQie  tod  other  rites. 

69.'**  The  man.**  Although  a  general  expression  is  used,  still,  since  one  of  the 
ti^  M  tribes  only  is  competent  to  perform,  the  burnt  sacrifice,  for  the  son  of  the 
twiee-ourried  woman ;  in  respect  to  others,  the  filial  relation  proceeds  from  mere 
mitktioa  slonc 

70,  The  author  thos  concludes,  that  the  bumt  sacrifice,  and  initiatory  rites 
amted,  are  the  cause  of  filiation ;  *  Being  completed,  4c  4c" 
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71.  The  mMmiiig  ii :  ihebonit  eacnficefortlieson  of  the  tiwice-HAiried  voinaii, 
being  completed,  ^  from  these,*  that  is^—from  these  initiAtorf  ritee,-^  son  of  the 
twice-mamed  woman  becomes  filially  related. 

72.  Under  the  same  head,  the  author  of  the  Ealika-parana  propounds  a  m]e» 
applicable  to  the  son  of  the  twice-married  woman.  **  He  should  perform,  at  the 
funeral  repast  of  his  father,  a  rite  dedicated  to  a  single  ancestor  (ekoddishta) ;  not 
any  parvana,  or  double  rite,  and  so  forth.** 

78.  The  son  of  a  twice-married  woman,  at  the  funeral  repast  of  his  father,  on 
the  anniversary  of  the  day  of  death,  should  perform  rites,  dedicated  to  a  single  an- 
cestor, not  any  parrana,  or  double  rites,  and  so  forth. 

74.  By  the  terms,  ''and  so  forth,**  the  different  variations  of  the  parvana  rites 
are  likewise  prohibited.  For,  a  text  of  Jatn-Karana  expresses, — "  Annually,  let  the 
son  of  the  wife,  and  legitimate  son,  perform  [obsequies]  according  to  the  parvana 
form:  the  other  ten  sons  should  perform  aright,  dedicated  to  a  single  ancestor,** — 
and,  a  text  of  Parasara  recites,  [A  funeral  repast]  by  the  legitimate  eon,  for  a 
father,  who  has  departed  this  life,  on  all  occasions,  is  in  honor  of  three  ancestors  : 
that,  bv  those  of  a  different  general  &mily,  is  consecrated  to  a  single  ancestor,  on 
the  anmversary  of  the  day  of  death.** 

75.  On  the  sutgect  of  sons,  it  had  been  said, — '"The  son  self-given,  and  the 
^ve*s  eon,  (Dasa-putra).'*  Of  these  be  describes  the  latter;  "A  female  purchatied 
by  price,  who  is  enjoyed,  is  a  slave  :  it  is  thus  declared.  The  son  who  is  bora  on  htr, 
is  considered  a  slave-son.** 

76.  That  female,  though  of  equal  clas&  being  purchased  by  price,  who 
is  *  enjoyed,'— co-habited  with, — is  denominated  by  former  sages,  a  slave.  For, 
a  text  expresses,—'*  That  woman,  who  is  bought  by  price,  is  not  considered  a 
wife :  she  neither  avails  in  rites,  in  honour  of  the  gods,  nor  in  rites,  in  honour  of 
the  names.  The  sages  regard  her  as  a  female  slave.**  One  bora  on  her,  is  a  Blave*8 
son.  The  son  of  a  female  slave,  is  *  a  slave's  son  (dasaputra* J  the  feminine  of  *  Dsaa* 
(slave)  being  like  the  masculine  in  the  Vedas. 

77.  Or,  the  compound  Dasa-putra  mav  be  explained, — 'one  who  is  both  a 
slave  and  a  son*  or,  thus— *  a  son  denominatea  a  slave.* 

78.  The  author  la^r^  down  the  rules,  regarding  this  eon,—"  [such  a  son]  mtMt  not 
participate  in  the  dominion  of  a  king :  nor  of  Brahmanas,  perform  the  funeral  re- 
past :  he  is  the  lowest  of  all  sons :  hence,  let  him  reject  him." 

79.  The  meaning  is, — since,  he  is  lowest  of  all  sons,  be  most  not  share  in  the 
dominion  of  a  king,  nor  pisrf orm  the  funeral  repast  of  Brahmanas. 


SECTION  V. 

The  mode  cf  adoption — Form  by  whom  propounded — Necessity  of  observ- 
ance— Effect  of  omission, 

1.  The  qualification  of  the  person  to  be  adopted  has  been  defined.  The  mode 
is  now  propounded. 

2.  On  this  subject,  Saunaka  has  said:  "  I,  Sannaka,  now  declare  the  best  adop- 
tion :  one  having  no  male  issue,  or  one  whose  male  issue  has  died,  having  fasted  lor 
a  son.** 

8.  '  Adoption*— the  form  of  adoption.— Having  fasted  on  the  day  preceding, 
that  of  adoption—Vriddha  Gautama  has  **  the  impotent  man,  or  also,  one  whute 
offspring  has  died." 

4.  "  Having  given  two  pieces  of  cloth :  a  pair  of  ear-rincs,  a  tnrban,  a  riqg  for 
the  fore-finger,  to  a  priest  lehgionsly  disposed,  a  follower  of  "^^shnu,  and  thoroughly 


Digitized  by  VjOOQIC 


^W.inWAim4.3  CIVIL  COM.     OHAPTBR  11.  6t 

">^th%  YttAsA  ^  liAKviii^  ^v«nemted  the  kinirsn^  TirtaoM  BnlimMns,  Iff  « *  andha- 
Pb£  (or  propax^d.  food,  coniriirting  of  honey,  liquid  butter  and  curds). 

&.  *  Tbe  Kin^    liere    ml^niBeBy  the  chief  of  the  vilW e,  for  » text  of  Vriddh* 
^      recitea, — **•  liji.vios  invited  all  kinsmen  and  the  chief  of  the  Tillage  also." 

6b  Aa  for  alao  tbe  term,  '  Lord  of  the  soil  [Prithivisali]*  in  a  subsequent  passage 
it  tk  time  KothoT  eiren, — **  After  this,  let  him  give  a  madhuparka  to  the  Lord  of  m 
■A  :''~that  inteada  only  the  owner  of  the  village  :  for,  this,  being  expressed  in  what 
|nc«to&,  is  the  moTe  f  orcihly  suggested. 

7.  The  meamng  is, — ^having  venerated  three  Brahmanas,  by  a  madhuparka,  and 
m  faith,  ter  the  purpoee  of  asking  [for  the  child  to  be  adopted]. 

&  ^^'Both  a  hunch  of  sixtv-four  stems,  entirely  of  thekusa  grass^  and  fuel  of 
fee  palasa  tree  also  ;  having  collected  these  articles,  having  earnestly  mvited  kins- 
■eaand  xelaiions;^' 

9.  *  Kinsmen*  (bandbixn) — his  own,  his  father's  and  mother's  kinsmen.  '  Rela- 
tisQs*  Hnyatin) — aapindas.  The  invitation  of  kinsmen,  and  the  others,  is  for  the  sake 
•f  thcu  witneeaing  :  in  the  same  manner,  as  the  invitation  of  the  king :  for  both  terms 
are  confirmatory  of  this,  in  the  sense, — *They  unite  with  (badhnanti),* — and* know 
danaad)"  as  their  own,  the  adopted  person. 

10.  **  Havini?  entertained  the  kinsmen  with  food  :  and  especially  Brahmanas  ;** 
— The  meaning  of  this  ia, — having  entertained  invited  kinsmen  and  Brahmans,  pre- 
-fioasly  appointed,  and  (on  account  of  the  conjunction '  and'  in  §  8)  invited  relations. 

IL  **  Having  performed  the  rites,  commencing  with  that  of  placing  the  conse- 
ended  fire,  and  endin/]^  with  that  of  purifying  the  liquid  butter.  Having  advanced 
b«Core  the  giver,  let  hun  cause  to  be  asked  thus, — *  give  the  boy.'" 

12.  The  meaning  is, — let  him  cause  ademand,  to  be  made  through  Brahmanas, 
pvevicnuly  appointed. 

Hw    "The  giver,  being  capable  of  the  gift,  [should  give]  to  him,  with  therecita- 
of  the  five  prayers,  the  initial  words,  of  the  first  of  which,  are,-rye-ysjnena,  ^'* 

14.  The  capacity  to  give,  consists  in  having  a  plurality  of  sons,  and  the  assent  of 
ike  wife,  and  so  forth.—*  Should  give,'  b  understood  before  this  part,— **  with  the  reci- 
tation of  the  tire  prayers  ;"  for,  gift  is  indicated  in  the  prayer,  commencing — **Let 
hzB  receive  a  male  from  an  intelligent  person." 

15.  *  Having  taken  him  by  both  hands,  with  the  recitation  of  the  prayer,  com- 
■Modnir, — **"  devasyatva,  Sx.  ;^  having  inauctibly  repeated  the  mystical  invocation 
**Ancaduigat,Ac.jr  having  kissed  the  forehead  of  the  child;  having  adorned  with 
dacha,  and  so  fortii,the  boy,  bearingthe  reflection  of  ason. 

!€>.  *The  reflection  of  a  son']  The  resemblance  of  a  son,— and  that  is,  the 
capability  to  have  sprunfr  from  [the  adopter]  himself,  through  an  appointment  [to 
imiae  issue  on  another's  wife],  and  so  fortn  ;  as  [is  the  case]  of  the  son,  of  a  brother, 
a  near  or  distant  kinsman,  and  so  forth.  Nor  is  such  appointment  of  one  uncon- 
nected impoMible  ;  for,  the  invitation  of  such  [to  raise  issue]  may  take  place  under 
this  text :  **  For  the  sake  of  seed,  let  some  Brahmana  be  invited  by  wealth,  Ac." 

17.  Accordingly,  the  BROTHER,  paternal  and  maternal  UNCLES,  the 
DAUGHTER'S  SON,  and  THAT  OF  the  SISTER,  are  excluded  :  for  they  bear  not 
K^KaUance  to  a  son. 

Ill  Intending  this  very  position,  it  is  declared  in  the  sequel,  by  the  same  author  :— 
**Tfae  daughter's  son,  and  the  sister's  son,  are  declared  to  be  the  sons  of  Sudras.  For 
tbe  three  superior  tribes,  a  slater's  son,  is  no  where  [mentioned  as]  a  son."  Here  even, 
the  term,*  sister's  son'  is  illustratrre  of  the  whole  not  resembling  a  son,  for  prohibited 
CDonectian  is  common  to  them  alL  Now,  prohibited  connection  is  the  unfitness,  [of 
thesoo  proposed  to  be  adopted,]  to  have  been  begotton  by  the  individual  himself, 
throng  appointaient  [to  raise  issue  on  the  wife  of  another]. 

a9 
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19.  <*  The  mutiial  relatioii  between  a  couple,  being  analogoos  to  the  one,  beiiig 
the  father  or  mother  of  the  other,  connection  is  forbidden :  as  for  instance, — ^the  daugh- 
ter of  the  wife's  sister,  and  the  sister  of  the  paternal  uncle's  wife." — The  meaning  of 
the  text  is  this.  Where,  the  relation  of  the  couple,  that  is  of  the  bride  and  bridegroonoi 
bears  analogy  to  that  of  father  or  mother :  if  the  bridegroom  be,  as  it  were,  father  of  the 
bride,  or  the  bride  stand  in  the  light  of  mother^  to  the  bridegroom,  such  a  marriage 
is  a  prohibited  connection.    The  two  examples  illustrate  these  cases  in  their  order. 

20.  In  the  same  manner  as  in  the  above  text,  of  the  Grihyaparisishta,  on  mar- 
riage, prohibited  connection,  in  the  case  of  marriage,  is  excepted ;  so,  in  the  case  in 
question,  [one,  who,  if  begotten  by  the  adopter,  would  have  been  the  son  of]  a  pro- 
hibited connection,  must  be  excepted;  in  other  words,  SUCH  PERSON  IS  TO 
BE  ADOPTED,  AS  WITH  THE  MOTHER  OF  WHOM,  THE  ADOPTER  MIGHT 
HAVE  CARNAL  KNOWLEDGE. 

21.  **  Accompanied  with  dancing,  songs  and  benedictory  words,  having  seated 
him  in  the  middle  of  the  house :  having  accordinir  to  ordinance,  offered  a  burnt  offer- 
ing of  milk  and  curds,  (to  each  incantation^  with  recitation  of  the  mystical  invoca- 
tion,— *  Yastva-hrida,'  the  portion  of  the  Kig-veda,  commencing, — ^tubhyam-agne  :' 
and  the  five  prayers,  of  which  the  initial  words  of  the  first,  are  Somo-dadat,  4c.'* 

22.  The  meaning  is,— with  such  seven  incantations,  having  offered  seven  burnt 
offerings  of  milk  and  curds. 

23.  Vriddha  Gautama,  propounds  a  special  rule :  *'  Let  him  then,  cause  to  be 
offered,  as  burnt  offerings,  and  hundred  oblations  of  milk  with  liquid  butter,  con- 
templating in  his  mind,  as  the  object,  the  lord  of  created  beings,  with  recitation  of 
the  prayer  "  prajapate-na-tva-detain,  Ac." 

24.  The  stanzas,  which  follow  the  passage,  [of  Saunaka  last  quoted,]  com- 
mencing,—" The  adoption  of  a  son,  by  a  Brahmana,  Ac."  and  ending  with, — "  such 
gift  is  to  be  made,  on  account  of  difficulty,'* — ^having  been  before  explained. 

26.  Next  in  order,  to  these  stanzas  is  this  passage,  "  Let  the  best  of  the  rege- 
nerate to  the  extent  of  his  ability  bestow  a  gratuity  on  the  officiating  priest.*' 

26.  "The  best  of  the  regenerate.*']    A  Brahmana. 

27.  "  A  king  half  even  of  his  dominion :  next  in  order  a  Yaisya  three  hundred 
pieces." 

28.  *  Half  even  of  his  dominion.']  The  produce  for  one  year,  of  half  his  domi- 
nion; for  a  text  of  Vriddha  Gautama  recites, — "Let  him  proffer  the  profits,  arising 
from  half  his  dominion,  received  in  one  year."  And,  this  is  with  respect  to  one  of  the 
royal  tribe. — *  Pieces.']  Three  hundred  stampt  coins  (nanaka),  and  this  must  be 
understood  to  mean  of  gold,  sUver  or  copper,  with  reference  to  the  state  of  the  indi- 
vidual, being  superior,  middling,  or  inf enor,  respectively :  on  account  of  the  text  of 
Vriddha  Gautama, — "Let him  proffer  three  hundred  pieces  in  gold, or  in  silver,  or  in 
copper,  according  as  his  condition  may  be  superior,  or  otherwise. 

29.  "  ASudra,the  whole  even  of  his  property :  if  indigent  to  the  extent  of  his 
means." 

80.  "  The  whole  of  his  property.'*]  That  is,  the  amount  earned  by  the  labour  of 
one  year :  for,  the  expression, — *  Received  in  one  year,*— is  not  special ;  and  there  is 
this  prohibition,  "  if  offspring  exist,  the  whole  of  the  property  must  not  be  given.'* 

81.  Vasishtha propounds  another  mode.  "Man  produced  from  virile  seed  and 
uterine  blood,  proceeds  from  his  father  and  his  mother,  as  an  effect  from  its  cause. 
Therefore,  his  father  and  mother  have  power  to  give,  to  sell,  or  to  abandon, 
their  son.  But  let  no  man  give  or  accept,  an  only  son :  for,  he  is  [destined]  to  con- 
tinue the  line  of  his  ancestors.  Let  not  a  woman  give  or  accept  a  son,  unless  with  the 
assent  of  her  husband.  A  person  being  about  to  adopt  a  son,  should  take  an  un- 
remute  kinsman,  or  the  near  relation  of  a  kinsman  :  havmg  convened  his  kindred  and 
announced  his  intention  to  the  king,   and  having  offered  a  burnt  offering,  with 
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iMtatioQ  of  the  -pTmyeTB  denominated  'Yyahriti'  in  the  middle  of  his  dwelling; 
te^%  dodbt  fulse^  {et  t&im  set  apart  like  a  Sudra,  one  whose  kindred  are  remote, 
f  «,  it  is  d«cla.Ted.  {_ixi  tb.e  VedaaJ  *  Many  are  saved  by  one.*  When  a  son  has  been 
x^tod,  if  a  le^tinukt^e  soa    be  afterwards  bom,  the  given  son  shares  a  fourth  part." 

^  Of  Hub,  tbe  part  commencing  from  *^  Man  produced  from  virile  seed  and 
iteiM  blood,  ^kc**  and  ending, — **  unless  with  the  assent  of  her  husband,"  has 
Wabdoie  ULplai^ed. 

S3w   *  'Kindred^!  Tlie  kindred  of  himself,  his  father  and  mother  *  The  king.'] 
Tbfechkf  of  the  village.     ^  Dwelling*.]   His  house. 

%L  ^With  recitation  of  prayers,  ^.'1  On  conclusion  of  the  *ajyabhaga' 
nnuaents,  liaving  offered  with  fire,  four  oblations  with  recitation  of  the  prayers, 
dtnominated  ^^^T^yahri^*'  severally,  and  collectively.    Such  is  the  meaning. 

35.    *•  An  mireinote  kinsman']  this  has  been  explained. 

86.  ^Bat  if  doubt  arise,  Ac;*]  He,  whose  kinsmen  are  in  a  distant  country,  ia 
mt  wbose  kindred  are  remote.  Being  widely  different  by  country  and  language : 
ilKMdd  sack  a  person  be  adopted,  a  doubt  even  exists,  with  respect  to  his  race,  dis- 
pootion,  and  so  forth  ;  this  being  the  case,  let  him  set  apart  like  a  Sudra :  un- 
tii  the  ascertainment  [of  doubtful  particulars]  let  him  not  hold  conmiimion  with 
kim ;  this  is  tiie  meaning. 

37.  On  'this  point  the  author  subjoins  a  passage  of  revealed  law,  as  a  reason, 
•  Itia  declared.  Ac."  through  one  son,  *  many,'— the  father  and  other  ancestors,— are 
to  be  saved.  On  this  account  the  adoption  of  a  son  takes  place  :  not  that  through 
ene,  many  may  be  condemned :  now,  a  doubt  existing  on  one  side,  condemnation  is 
|»Mible :  therefore,  he  should  not  hold  communion  with  him :  for  an  offence,  though 
ttrentnal,  must  be  avoided. 

88.  But,  the  author  of  the  Kalpataru,  adverting  to  the  reading,—"  asannikrish- 
tam-eva" — aays:  **' one  even  whose  kinsmen  are  not  at  hand,  (asanaikrishtam-eya)' — 
even  one  whose  good  or  bad  Qualities  are  not  known.  The  particle  '  eva'  is  in  the 
■eose  of,— even — or  though.  'Bi^t  if  doubt  arise'; — on  account  of  his  kinsmen,  not 
being  near,  should  a  doubt,  with  respect  to  his  class  arise ;  considering  him  as  a 
Sudra,  let  him  set  him  aside,  destitute  even  of  initiation — ^A  Sudra  even  is  indeed  a 
■on,  tiaaiB  the  implied  import." 

39.  Either  of  these  expositions  of  the  implied  meaning  is  inaccurate :  for  the 
adoption  of  one  of  a  different  class  is  forbidden.  Therefore  the  passage  in  its  obvious 
senseonly  is  correct. 

40.  After  the  adoption  of  a  son  given,  should  a  real  legitimate  son  be  born,  the 
anthor  (Yasishtha)  propounds  a  special  ])rovi8ion  with  respect  to  the  division  of  the 
heritage ; — **  when,  Ac,  The  meaning  is :  this  son  given,  being  adopted,  if  a  real 
leidtiinate  son  be  bom,  then  the  son  given,  receives  a  quarter-share :  not  an  entire 
SHARE. 

41.  It  is  to  be  considered,  whether  this  form  [fox  adoption^  in  question  is  to  be 
applied,  [generally]  to  the  son  bought,  and  the  rest,  or  its  application  be  determined 
by  the  distinction  in  the  part,  which  preceded  ; — "to  give,  sell,  or  abandon  their  son." 

42.  Baudhayana,  propounds  a  particular  rule,  for  those  following  the  Taittiri 
portion  of  the  Yedas ; — **  We  are  about  to  explain  the  mode,  for  the  adoption  of  a 
•on" — (here  follows  the  same,  as  in  the  quotation  from  Yasishtha,  from  **  Man  pro- 
duced, Ac."  down  to,  **  unless  with  the  assent  of  her  husband.")  "  One  about  to  adopt 
pvodaees  two  pieces  of  cloth,  a  pair  of  ear-rings,  a  ring,  and  a  priest,  thoroughly  read 
m  the  Yedas,  a  bunch  of  six^-four  stems  of  the  kusa  grass,  and  fuel  of  the  'puma* 
tree.  Then  having  invited  kinsmen,  into  the  middle  of  the  dwelling,  and  having 
made  a  representation  to  the  king:  having  sat  down  by  the  direction  of  a  Brahmana, 
in  the  assembly,  or  in  the  middle  of  his  house :  having  caused  to  be  exclaimed, 
aoBpicions  day  I  benediction !  prosperity  I :  having  performed  rites,  commencing 
witn  the  recitation  of  the  prayer  ^xaddevayajana,'  down  to  the  placing  the  vessels 
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for  water  :  having  advanced  before  the  giver,  let  him  thus  beg  'give  me  thif  son.' 
The  other  replies  '  I  give.*  He  receives  the  child  [and  says]  '  I  received  Uiec^  for  the 
sake  of  religions  duty.  I  adopt  thee,  for  offspring.  Then  having  adorned  him  irith 
cloths  and  ear- earings  and  ring:  having  performed  the  investitore,  and  other  ceiemo* 
nials,  down  to  the  kindling?,  a  flame  of  fire :  having  pressed  the  oblations  he  offers  a 
bnmt  offering.  After  havmg  recited  the  incantation  m  the  first  chapter  of  the  [  Yigur  J 
Veda,  commencing  ^(iras-tva-hridakirinamanyamana)'  with  recitation  of  the 
sacrificial  prayer  *  Yasmai-tvan-sukritejata-vede,  &cJ  he  offers  a  burnt  offering — 
Next,  having  performed  the  burnt  sacraments  where  the  prayers  denominated 
vyahriti'  are  recited  :  [and]  that  designated  '  svishta-krit*  with  other  ceremonials, 
being  completed,  down  to  the  bestowing  an  excellent  cow,  he  presents  the  fee  [saying, 
*  vours  are]  these  two  cloths,  the  ear-rings,  and  the  ring  likewise.*  But  subsequently, 
if  a  real  legitimate  son  is  bom,  he  [the  adopted  son]  succeeds  to  a  f  oorth  share ; 
so  says  Bandhayana." 

48.  As  for  the  text  of  Yriddha  Gautama,  **  A  given  son  abounding  in  good 
qualities  (yatha-jate)  existing ;  should  a  legitimate  son,  be  bom  at  any  time :  let  both 
be  equal  sharers  of  the  father's  whole  estate."  That  must  be  constmed,  as  supposing 
the  former  possessed  of  good  qualities,  and  the  legitimate  son,  destitute  of  the  same : 
on  account  of  the  epithet  'yatha-jata'  ('abounding  in  good  Qualities  ).  He,  in  whom 
there  is  a  'jata,'  that  is  an  assemblage  (samuha)  of  gooa  qualities,  (implied  bj 
^yatha*)  is  *yatha-jata,'— one  abounding  in  good  qualities.  This  is  the  meaning;  foiv 
the  term  **yatiia"  is  significant  of  similitude,  depending  on  quality. 

44.  Accordingly,  by  this  text,  ('*  of  the  man,  to  whom  a  son  has  been  given, 
adorned  with  every  virtue,  he  even,  shall  take  the  heritage,  though  duly  brought 
from  a  different  family,')  Manu  hath  declared  on  defect  of  the  real  le^timate  son, 
the  succession  [of  the  son  given,]  to  the  whole  heritage.  Therefore,  his  participa- 
tion of  a  moiety,  a  legitimate  son  [not  possessing  good  quidities]  existing,  is  even 
proper. 


45.  The  same  author  propounds  a  special  rule,  should  the  due  form  for  adop- 
tion not  be  observed  :  "  He,  who  adopts  a  son,  without  observing  the  rules  ordained, 
should  make  him  a  participator  of  the  rites  of  marriage :  not  a  sharer  of  the  wealth.*' 


46.  The  meaning  is ;  the  marriage  only  of  one  adopted,  without  the  form  for 
adoption,  is  to  be  performed ;  no  wealth  is  to  be  bestowed  on  him  :  on  the  contrary, 
in  such  case,  the  wife  and  the  rest  even  succeed  to  the  estate :  for,  without  ob- 
servance of  form,  his  filial  relation  is  not  produced. 

47.  Accordingly  Yriddha  Gautama.  *'  The  sons  given,  purchased,  and  the  rest 
who  are  adopted  from  those   of  his  own  general  family,  hj  observance  of  form 

acquire  the  state  of  lineage  [to  the  adopter]  ;  but  the  relation  of  safunda  is  not 
included."  Here,  there  is  this  restrictive  rule:  *by  observance  of  form  only, 
acquired  the  state  of  lineage ; '  for,  the  forms  for  gift,  and  so  forth,  from  being 
comprehended  in  the  descriptions  of  the  son  given  and  the  rest,  [are  necessary  to] 
complete  the  peculiar  nature  of  each.  For  instance,  [in  Manu's  description  of  the 
son  given],  it  is  said :  "  give  as  a  eon  in  a  time  of  distress  confirming,  uegift  with 
water;"  here  the  mention  of  water  is  illustrative  of  the  whole  form  necessary  for  the 
"if t  [of  a  son  ]  ;  and  hence  the  form  for  adoption  also  is  implied :  for  a  text  of 
'anu  expresses, — *^  Though  duly  brought  from  a  different  fainily.**  The  meaning 
—  *  obtained  legally, — according  to  form." 

48.  "Purchased  and  the  rest."  By  the  word  *  rest*  the  sons  made,  deserted  and 
self-given,  are  included.  For,  by  the  expression  '*  as  specified"  in  the  text  subjoined, 
it  is  declared  by  Manu,  that  those  only,  who  are  qualified  by  the  form,  indicated  in 
their  respective  descriptions,  are  substitutes  for  sons.  "  The  sages  declare  these  eleven 
sons,  (the  son  of  the  wife,  and  the  rest)  as  specified,  to  be  substitutes  for  the  real 
legitimate  son ;  for,  the  obsequies  would  fail."  Accordingly  in  the  description  of  the 
son  made, — "  whom  being  equal  in  class  a  man  afiSliates  (prakurvat,)  «c."— »>y  the 

S reposition  '  pra*  [which  has  a  perfective  import],— in  the  description  of  the  son 
eserted  "whom  a  man  receives  (pari-griniyat)  as  his  own  son,  Ac.  — by  the  prepo- 
sition *pari"  [impljring  thoroughly], — and  in  the  description  of  the  son  self -given, — 
**  who  offers  (sparsayet)  himself,  &c." — by  the  verb  *  offer'  synonymous  with  *  give,' 
reception  in  adoption  (parigraha)  with  the  observance  of  form,  is  declared. 
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49.  Intending  the  smme,  after  hmviog  premiaed,— "therefore  his  father  and 
■other  hftre  power  to  give,  sell  or  abandon  their  ton,"  by  Vasishtha  also  is  the  form 
Mf  sdoptaon  declared.  '*  A  peraon  being  about  to  adopt  a  son,  Ac."  Now  from  the 
^wsBM  *  adopt'  (parigraha),  thie  form  is  to  be  applied  to  the  adoption  likewise  of 
tM  nos  made^  a  self-giTea  :  for  the  same  it  implied  by  Mann  by  each  preposition 
wp«etively  [in  their  several  descriptions], 

50.  Therefore  the  filial  relation  of  these  five  sons  proceeds  from  adoption  only 
irtA  OBSERVANCE  OF  the  FORM  of  either  Vasishtha  or  Saanaka ;  NOT 
OTHERWISE.  ' 

51.  As  has  been  determined  in  the  case  of  the  son  of  the  wife  by  Mann  and 
^9^v*lkya :  for,  [the  neceaeity  of]  observing  form,  is  declared  affirmativelv  and 
■JP^vely  in  these  and  other  texts—"  Even  the  son  of  a  wife  duly  authorized  not 
jj^otten  according  to  law  is  onworthy  of  the  paternal  estate.  For  he  was  procreated 
^  *n  ontcaste."  "  Either  brother  appointed  for  this  purpose  who  deviates  from  the 
^nct  role  and  acta  from  ctmal  desire  shall  be  degraded,  Ac.'' 

^  £3.  As  for  what  is  declared  in  the  Snbodhini,  a  commentary  on  the  Mitakshara, 
--and  the  elders  regard  that  property  as  temporal ;  like  the  filial  relation  and  so 
fprthf  that  must  be  rejected,  as  contradicted;  since  it  is  repugnant  to  authorities 
cited :  and  becaose  from  the  adoption  only  of  a  holy  saint  (arsba)  (that  is,— one  pro- 
povoded  by  a  holy  saint)  the  relation  as  son  is  declared  to  proceed  by  Paithinasi  in 
tkia  text ;  **  Now  these  sons  given,  purchased  and  made,  and  the  son  of  the  appointed 
^SQ^iter  who  are  in  this  case  affiliated  through  the  adoption  of  a  holy  saint  by 
another  are  not  sons  uf  two  fathers  [being]  unconnected  to  those  of  the  family,  (asan- 
pta-knlinadv  ymmashyayana.) " 

68.  Soch,  to  whom  those  of  the  family  (that  is  the  family  of  the  natural  father) 
Bc  not  eonnected,  [are  asangata-kulina ;  and]  persons  not  sons  of  two  fathers  and  the 
*>tte,  [are  aaangata-  kulinadvyamushjayana.]  The  meaning  is, — those  who  are  adopt- 
ti  according  to  the  form  of  a  holy  saint  are  not  allied  to  those  of  the  family  of  the 
Batual  father :  therefore  they  are  not  sons  of  two  fathers. 

M.  Or  the  reading  '  Dvyamnshyayana*  (sons  of  two  fathers)  may  be  admitted. 
V«  it  will  be  declared  in  the  sequel,  that  where,  both  the  natural  and  adoptive 
^■'^ert  perform  the  different  ceremonies,  the  state  as  son  of  two  fathers  ensues. 

S5.    **  Although  it  may  be  used  like  the  word  Indra  and  so  forth ;  still,  since  the 

».;i:- 1,  i-^ ^1— -^-^^ — :4.:^^  ^^A  iu^ ^..^*.: —    ^*   p«    ^^j^j   j^ 

non  of 


"u^    *WU   ^UnS    IITS^,    1UH«I>   «F«    uuu^KDmn/iA.  .m^j    vuc    |/ui|/vkv    vra.   vui0  m*a\A   I'bssvi*  pSSSageS, 

U^dhatithi  also  declares  the  filial  relation  in  adopted  sons  to  be  occasioned  only  by 
^  proper  ceremonies. 

M.  It  is  therefore  established  that  the  FILIAL  RELATION  of  adopted  sons  is 
•ecanooed  ONLY  BY  the  [PROPER]  CEREMONIES.  Of  gift,  acceptance,  a  burnt 
■iciaaent,  and  so  forth  should  either  be  wanting,  the  filial  relation  even  fails. 

SECTION  VI. 

^dt  for  Succession  where  the  real  son  and  one  formally  adopted;  and 
viktrt  one  formally  and  one  informally  adopted  may  co-exist — Relation 
in  respect  to  family  and  so  forth  of  the  absolutely  adopted  son — of  the 
Dvyamushyayana — who  is  described, 

L  Next  should  the  real  legitimate  son  and  son  given  and  son  adopted,  without 
eUenranee  of  form  be  co-existent ;  the  same  author  propounds  the  succession  to  the 
ertati.  "  Him,  existing, — a  son  being  created  ;  and  a  son  given,  existin^p, — one  beimc 
adopted  informally  :  that  estate  is  his  only  who  is  justly  master  of  the  father's  weakh.*' 

2.   ^Htm," — the  veal  legitimate  son  exiiting  ;  whatever  son  is  created  by  adop* 
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tion  and  so  forth ;  of  these  to  him  onlj,  who  is  master  of  the  father's  wealth  <  justly- 
that  is— by  obvious  inherent  right,— does  that  estate  belong :  not  to  another.  The 
meaning  is  that  IF  a  real  legitimate  SON  EXIST,  the  ADOPTED  SON  is  NOT  A 
SHARER  of  the  wealth  :  for  in  the  affiliation  of  a  son,  the  non-existence  eren  of 
real  legitimate  issue  is  an  essential  condition. 

8.  Thns  a  son  given,  that  is  one  adopted  according  to  form  existing,  should  a 
son  be  made  without  observance  of  law  :  of  these  likewise  the  son-given  only  is  par- 
ticipant of  the  estate,  not  the  ONE  ADOPTED  WITHOUT  OBSERVANCE  OF 
LAW.    Such  is  the  meaning  :  for,  ordained  form  alone  produces  the  filial  relation. 

4.  Should  a  son-given,  and  the  real  legitimate  son  exist  together,  the  sou-^ven 
does  not  receive  the  SHARE  of  an  elder  brother.  This,  the  same  author  propounds, — 
"  Subsequent  to  the  adoption  of  a  son-given,  other  sons  being  bom, — should  the  father 
divide  his  estate ;  let  nim  not  be  the  partaker  of  the  share  of  an  elder  brother.*' 

5.  The  meaning  is  this, — after  the  adoption  of  a  son-given,  a  legitimate  son  also 
being  bom :  the  son-given  does  not  receive  the  share  of  an  elder  brother. 

6.  Manu  next  propounds  another  rule.  '*A  given-son  must  never  claim  the 
family  and  estate  of  his  natural  father.  The  funeral  cake  follows  the  family 
and  estate ;  but  of  him  who  has  given  away  his  son,  the  obsequies  fail." 

7.  The  son-given  must  never  claim  his  NATURAL  FATHER'S  FAMILY  AND 
ESTATE.  Thus, '  the  obsequies'— that  is,  the  funeral  repast  [which  would  have  been  J 
performed  by  the  son-given  fails  of  him  who  has  given  away  nis  son. 

8.  The  author  of  the  Chandrika  thus  explains,  "  By  this  it  is  declared  that  by 
the  act  alone,  creating  the  filial  relation,  property  of  the'son-^iven  in  the  estate  of 
his  adopter  is  established,  and  connection  to  him  as  belonging  to  the  same  family 
ensues :  But  through  extinction  of  the  filial  relation  from  the  mere  gift,  the  proper^ 
of  the  son- given  in  the  estate  of  the  giver  is  extinguished ;  and  connection*  to  the 
family  of  the  giver  annulled." 

9.  But  although  by  the  text  of  Manu,  connection  to  the  family  of  the  nataral 
parent  is  annulled :  what  proof  is  there  as  to  the  connection  to  the  family  of  the 
adopter  being  established  ?  on  this  point  Vrhat  Manu  declares,—^  sons  given,  par- 
chased  and  the  rest  retain  relation  of  sapinda  to  the  natural  father  as  extending  to 
the  fifth  and  seventh  degrees ;  like  this  general  family,  [which  is]  also  that  of  their 
adopter." 

10.  The  RELATION  AS  SAPINDA  of  sons  given,  purchased  and  the  rest  to 
the  natural  parent  CONTINUES  :  by  gift,  and  so  forth  even  that  does  not  fail ;  for 
by  reason  of  consisting  in  connection  through  containing  portions  [of  the  natural 
father],  it  is  not  possibly  to  be  removed  while  the  bod^  lasts.  By  this  it  is  declared 
that  the  relation  of  sapinda  in  question  is  the  consanguineal  connection  only  and  not 
connection  by  the  '  pinda'  or  funeral  cake  ;  for  that  this  latter  is  barred  is  shoMrn  b^ 
this  passage, — **  Of  him  who  has  given  away  his  son  the  obsequies  fail."  Antici- 
pating a  question  as  to  the  extent  of  this  relation  as  sapinda^  the  author  addSj — 
^  Extending  to  the  fifth  and  to  the  seventh  degree,  &c''  The  meaning  is  this : 
'  Extending  to  the  fifth  decree' — completing  five,  that  is— embracing, — five  degrees. 
So  of  the  expression  *  to  the  seventh  degree. 

11.  Gautama  also,  **With  the  kinsmen  on  the  side  of  the  father  (viz.  of  the 
procreator  (viji)  beyond  the  seventh  degree ;  and  with  those  on  the  mother's  side 
beyond  the  fifth,  &c" 

12.  Here  the  word  '  viji '  (the  procreator)  is  used  for  the  sake  of  comprehending 
every  one  even,  the  natural  father  of  a  son  given  and  so  forth ;  not  merely  the  na- 
tural father  of  the  son  of  the  wife  only  ;  for  a  text  of  Manu  expresses,  **  As  for 
these,  denominated  from  the  context  sons  though  produced  from  tne  seed  (vija)  of 
others :  they  are  [sons]  of  that  person  from  whose  seed  they  severally  sprang ;  and  of 
no  other. 

18,    *  They  are  sons  of  that  person.'    This  dedaiation  that  they  are  sons  is  for 
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te  nkc  of  pnypomndin^  the  comiection  of  sapinda  [by  the  body]  ;  and  not  to  establish 
fiial  rebtioo.  "For  tlui^  "woald  be  at  variance  with  the  dedaration  of  filial  relation 
>tkeidopidTQ  f&ther]  c^ontaiaed  in  this  and  other  texts,— *^  Of  these  t^relve  sons 
i(«cn,  4c" — *"  Of  no  otlier'J  not  of  the  adopter. 

14.  Bui  afDJd.osoii8  to  the  case  of  the  daughter  may  not  the  relation  of  '  sapinda' 
t»W^  [the  grver  and  tlie  receiver]  be  admitted  :  for  like  the  state  of  lineaffe^  the 
nhtioQ  of  aapinda  is  eatabliahed  by  the  adoption.— Shoold  this  be  objected  it  is 
vNeg ;  foe  it  -would  l>e  at  variance  with  the  text  of  Vriddha  Gautama.—**  The 
mt  pvcn,  poTcbaaed  and  the  rest  who  are  adopted  from  those  of  his  own  general 
fuuly  by  okyaervance  of  form  acquire  the  state  of  lineage  [to  the  adoptetj.  But 
ttinblioii  of  Bapinda  is  not  included.'* 

15.  Thoee  sons  given  and  the  rest  who  are  adopted  *from  those  of  his  own  gene- 
nl  family'* —Irom  among  his  general  family  acquire  by  the  observance  of  form  *  the 
flkitt  of  Uneage^ — the  state  of  offspring.  But  in  respect  to  these  the  relation  of 
tsfinaa^  is  not  indnded*  by  the  form,— meaning — is  not  established. 

16.  If  the  relation  of  sapinda  be  not  established  in  those  even  of  the  same  ge- 
Bcnl  fanuly,  it  is  declared  a  Jortiori,  that  such  relation  is  not  produced  in  the  case 
of  one  of  a  different  general  family. 

17.  And  this  is  proper.  As  [in  the  case  of  the  daughter]  by  reason  of  her 
ytotte^ng  from  the  fatl^r  and  producing  in  concert  with  the  husband,  the  same 
WMiy  \tkms  issue]  the  relation  of  sapinda  [by  the  body]  to  both  is  established :  in 
the  Hune  manner  in  the  cas^  of  the  son  given  it  is  not  established  ;  for  though  he 
pnceed  from  the  natoial  father,  the  producing  in  concert  with  the  adopter  a  common 
aody  is  wanting. 

18.    Accordingly,  Devala  in  the  text  subjoined  [since  the  family  name,  a  share 

the  funeral  cake  are  jspecified,]  by  the  term  '  merely,'  bars  the  reUtions  even  of 

. — "  For  the  sake  of  religious  meri^  [being  adopted]  like  the  real '  son  under  the 


faauly  name  of  each  respectively,'  [tat-tat-gotrena]  sons  [who  are]  reared  :  for  such 
WMtttly  participation  in  a  share,  and  [the  oblation  of]  the  funeral  cake  is  declared." 

19.  But  is  not  this  irrelevant  to  the  subject  proposed :  for  it  regards  the  son  for 
Dd^ions  merit.  Thus : — in  those  sons  who  like  the  real  son  are  reared  for  the  sake 
of  religions  merit  *  under  the  family  name  of  each  respectively.'  [that  is  under  the 
laaiilv  name  severally  of  each  only,]  does  the  mere  participation  alone  in  a  share 
and  the  funeral  cake  vest :  not,  [for  such  is  the  intent,]  the  relation  of  sapinda  to  the 
adiniter.  Hence  the  text  imports  the  want  of  connection  of  sapinda  of  tnat  son  only 
to  the  adoptive  father :  not  of  the  son-given. 

20.  This  objection  if  made,  is  denied. — For  a  son  for  religious  merit  [dharma- 
potra]  is  not  admitted,  as  [such  admission]  would  be  at  variance  with  the  enu- 
meration in  this  text,—**  Of  the  twelve  sons  of  men  whom  Mann  sprung  from 
the  self -existent  has  named  Ac" ; — or  even  were  such  son  admitted  as  he  is  not 
classed  in  the  series  of  heirs,  (the  wife  and  the  rest),  he  could  not  participate  in  a 
share :  and  the  connection  of  sapinda,  not  being  possibly  implied  to  forbid  it  would 
be  onmeaning.  Therefore,  that  text  regards  only  the  son :  since  it  propounds  parti- 
cipation in  a  share. 

21.  Now  of  the  text  in  question  this  is  the  meaning.  <  For  the  sake  of  religions 
■lerit,'— (that  is,  for  the  sake  of  acquiring  religious  merit  obviating  the  exclusion  of 
the  man  himself  from  heaven,)  after  being  adopted  *  like  the  real  son,'— (that  is  as 
sabetitutes  for  the  same ;)  by  the  adopter,  *  under  the  family  name  of  each  respective- 
1t',— (that  is,  even  under  a  family  name,  different  with  reference  to  the  natural 
father,)  sons  who  are  reared:  in  these  merely  participation  alone  in  the  herit- 
age and  [the  oblation  of]  the  funeral  cake  of  the  adopter  vests :  not  connection  as 
sapinda.  Therefore,  it  is  established  that  in  the  text  in  question  the  CONNECTION 
OFthesongiven  AS  SAPINDA  TO  the  ADOPTER  is  NOT  DECLARED;  but  on 
the  eootrary  his  connection  as  such  extending  to  the  SEVENTH  DEGREE  inclusive 
to  the  fsmify  alone  of  the  natural  father. 

2Z   Bat  does  it  not  follow  on  account  of  proximity,  that  sons  mentioned  in  the 


Digitized  by  VjOOQIC 


6S  BIRTH— (ITtwItt*).  [datt.  mimansa. 

pltmd  Bomber  required  by  the  repetition  of  <  tat,'  are  designated  by  that  pronom,.  not 
on  account  of  remoteness,  the  aaopting  part^  becoming  possessed  of  male  issue ;  for, 
— ^it  would  be  improper  to  apply  to  such,  whose  pluruity  is  dubious,  the  repetition : 
— the  pronoun,  *tat'  designating  [as  it  were]  a  person  not  immediately  obvious, 
cannot  bear  an  import  in  the  sense  of  'atma  (self): — and  the  possessive  pronoun 
'  STa*  (own)  denoting  the  person  immediately  obyioua,  only  would  nave  been  proper. 

23.  Should  this  be  alleged :  we  assert  the  contrary.  According  to  the  maxim,— 
<*The  application  of  pronouns  is  to  the  object  presented  to  the  mind," — ^the  adopting 
party  is  indicated  by  the  pronoun  *  tat  *  (*  of  each,  Ac.')  For  the  being  the  object  pre- 
sented to  the  mind,  depends  on  being  principle ;  and  the  being  principle  proceeds 
from  being  the  object  to  be  perfected,  or  from  relation  to  ^e  effect.  Now  the 
father  is  principal  bj  reason  of  being  the  object  to  whom  accrues  the  effect  con- 
sisMng  of  heaven,  which  in  virtue  of  such  text  as, — "  by  a  son  he  conquers  worlds, 
AcJ' — is  to  be  produced  by  an  act,  the  instrument  of  which  is  a  son :  and  becanse  by 
thonmghly  considering  this  and  other  texts,—^  the  rites  for  the  father  consisting  of 
oblations  of  food,  and  libations  of  water  to  be  performed  by  the  son,  Ac." — it  appear* 
the  father  is  the  object  to  be  perfected  as  such  by  rites  of  oblation  of  food  and  so 
forth,  the  agent  of  which  is  the  son. 

24.  Thus.—*'  He  mixes  coagulated  milk  [dadhi]  in  boiled  milk  :  that  is  a  ewd 
of  two  milk  whey  [amiksha],  an  oblation  for  the  Vaisvadeva  set  of  divinities."  It 
being  settled^  that  the  curd  here  alluded  to  by  reason  of  being  formed  of  mingled 
coagulated  milk  and  milk,  is  an  altered  mode  of  what  was  intended  to  be  offered : 
should  it  be  alleged  by  the  opponent  that  the  coagulated  milk  is  what  is  altered ; 
since  that  alone  designated  b^r  the  pronoun  *  that '  (for,  the  coagulated  milk  mentioned 
in  the  accusative  case,  is  principal  by  reason  of  the  milk  mentioned  in  the  locative  being 
secondarv,)  refers  to  the  divinities  : — it  is  thus  demonstrated  by  the  supporter  of  the 
right  opinion,  that  the  milk  is  what  is  altered.  As  the  milk  is  pervaded  by  the 
coagulated  milk,  although  the  object  [of  the  verb  '  mixes*],  by  reason  of  this  con- 
sequent result  of  the  import  of  the  pajwage.— ('  he  perfects  milk  by  coagulated  milk') 
the  milk  alone  is  principal.  Therefore,  this  only  designated  by  the  pronoun  *  that;' 
relates  to  the  divinities.  Analogous  to  this,  in  the  case  in  point  also,  it  is  correct  to 
say,  that  since  the  father  is  principal,  by  being  the  object  to  be  perfected,  he  only 
is  designated  by  the  pronoun  *  tat. 

25.  But  should  it  be  objected,  if  the  son  given,  bear  not  the  relation  of  sapinda 
to  the  family  of  the  adoptive  father ;  why  should  not  his  MARRIAGE  take  place 
therein  ?  Excellent !  we  reply,— on  account  of  his  belonging  to  the  same  general 
fkmily. 

26.  Then  his  marriage  mig:ht  take  place  with  the  offspring  of  the  adopter's 
sister  and  so  forth,  for  connection  by  identity  of  family  and  that  of  sapinda  are 
wanting :  nor  do  we  at  present  find  any  text  prohibitory  of  this.  On  the  contrary, 
there  are  passages  in  favour  of  it  such  as,  ^  Let  not  any  one  marry  the  daughter 
of  that  person,  who  taught  him  the  savitri  incantation :  but  marriage  in  the  general 
or  also  in  the  peculiar  family  of  that  person,  does  not  however  occasion  an  offence." 
Yet,  this  is  not  an  intended  consequence :  for,  it  is  at  variance  with  the  universal 
practice  of  ^ood  persons,  uninfringed,  and  by  holy  writ  unforbidden.  Therefore* 
whoit  reason  is  there  ag^nst  marriage  in  such  instance. 

27.  On  this  subject,  it  is  replied  bv  a  certain  author,  "  She  who  is  not  connect- 
ed, as  sapinda,  to  his  mother  and  father^  (pitus)  and  not  belonging  to  the  general 
family  of  either,  is  approved  amongst  twice-bom  men,  for  espoasal  and  connubial 
intercourse."  As  for  the  mentioning  a  female  not  connectea  as  sapinda  to  the 
father,  in  this  text  of  Manu,  in  which  [if  the  son  of  the  body  were  regarded,] 
it  should  have  been  expressed,—*  not  connected  as  sapinda  to  himself —that 
is  only,  to  declare,  that  the  marriage  of  an  adopted  son,  must  not  take  place 
with  a  woman  connected,  as  sapinda,  to  the  adoptive  father  ;  otherwise  the 
marriage  of  a  bridegroom,  the  eighth  in  descent  from  the  common  ancestor,  (his 
kindred  being  through  his  father)  with  a  bride,  the  sixth  from  such  ancestor,  (her 
descent  being  through  her  mother)  might  not  take  place  :  for  being  related  as 
sapinda,  to  the  father  of  the  bridegroom,  her  non-connection  as  such  is  wanting. 
But  what  was  required,  would  not  ^us  result :  for,  it  would  be  at  variance  with  the 
practice  of  good  persons,  and  texts  of  every  code  of  law ;  such  as :  **  Beyond  the  fifth 
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■dmenkh  def^reea,    on   tlie    mother's  side,  and    the    father's   side,   respectivelj, 

(■itritih-ptritaa-tm^ia)  [^tbe  rel&tion  of  sapinda,  ceases].     Nor  can  it  be  alleged,  that 

thbobjectioa  is  ecra&lly-  &pp]ic&51e  to  the  adopted  son  also ;  since  it  follows,  such  son, 

the  eriiUk,  and  a.  OAinsel,    tbe    siscth,    in  degree,  by  reason  of  her  being  related,  as 

■palitohiB  father,  may  not  Latermarry.    For,  onder  this  text,  snbseqaentlj  recited 

C^tkenUtioo.  of  sapix^das  ceases    with  the  seventh  person,  &c.  Ac")  the  father  of 

tet&Q^tedBOii,the  seventh  in  descent,  not  bein^  related  as  sapinda,  to  the  com- 

■M  taeestor, — \>j  reason  of  the  bride,  the  sixth  m  descent,  consequently  not  being 

MoRBMctedto  hicn, — sneh    bride,  the  sixth,  and  the  &ther  of  the  bridegroom,  the 

KTOkh,  are  not   matnally   'connected  as  sapindas :  as  has  been  alreadjjr  declared. 

Tbtfefore,  there  is  no  inconsistency   in  alleging  that  this  text  even  is  decisire  of  tiie 

Rhlioaof  the  adopted  son  as  sapinda  [to  the  daughter  of  his  adoptive  father's  sister 

a&  BO  forth]. 

28.    Hub  is  ▼exy   erroneously  stated :  for,  either  of  these  altenatiyes,  [one  of 

t^idk  under  the  foregoing  constmction  must  be  assumed]  is  admissible.    Acoording- 

ty,  is  ^e  text  in  question  decisive  of  the  relation  of  sapinda,  of  an  adopted  son  only ; 

sc,  of  both  the  adopted  son,  and  the  real  legitimate  son?    The  first  proposition  is  not 

coneet :  the  text  may   in   tWo  -ways  relate  to  the  son-given;  either  from  such  soa 

baas  the  sabjeei  treated  on,  or  the  text  having  the  same  meaning  with  a  special  text 

tmSmaxwt  of  the  adopted  son^s  relation  as  sapmda.    Now^  in  this  case,  there  is  not 

ettber  of  these  two  caaaes,  since  they  do  not  appear.    Besides,  did  the  text  in  qnes- 

tuQ  intend  the  adopted  son,  the  term  *■  ^ther*  by  a  secondary  import,  would  mean  the 

sdo^ttng  father ;  and  that  is  not   intended ;  for,  it  would  be  at  variance  with  the  rule 

•f  locic,  **  In  a  precept,  the  sense  of  a  term  is  not  secondary."    Nor,  also  is  the  second 

poatum accaiate, since  it  is   forbidden  to  attach  both  senses  to  the  word  'father.' 

Bor  is  there  as  in  this  instance, — ''  There  are  fish  and  a  cow-house  in  the  Ganges" — 

■ay  proof,  arvuing  the  implied  intent  of  a  secondary  sense.    Therefore  the  text  in 

^    ^aestion  is  rdative  alone  to  the  son  of  the  body :  for  conception  and  so  forth  are  the 

•abjecta  treated  on,  and  it  is  declaratory  of  the  same  effect,  as  this  and  other  texts : 

**Beyiood  the  fifth  and  seventh  degree,  Ac" 

t9,    Xetther  can  the   objection  specified  be  alle^d,~Tiz.  that,    if  the  text 

^  irrf  itte  real  legitimate  son,  it  woold  follow,  that  a  bridegroom  the  eighth,  from  the 

oefamoQ  aneeator,  and  a  bride  the  sixth,  might  not  intermarry,  on  account  of  her 

ttovft-CQonection  to  his  father,  as  sapinda  being  wanting.    For,  that  is  no  real  objection 

from  its  being  founded   in  a   mistake  of  the  ablative  case,  (pitnh)  for  the  genitive 

nnfieotedthe  same].     Accordinglyj  in  this  sentence^  matntah  pitritas-tatha"  (*  on 

ttie  Bfcother's   aide,  and   father's  side,  respectively')— the  grammatical  affix  ^taal' 

eonelosrve  of  the  case  being  the  ablative,  is  used  xij  the  chief  of  saints.    Should  a 

doubt  arise  from  this   affix  also  being  used  as  the  inflection  of  every  [oblique]  case 

—  the  ablatiTe  is  rendered  certain  by  this  text  of  Gautama,—**  With  the  kinsmen  on 

the  side  of  the  father,  (pitri-bandhnbhyah)  (viz.  of  the  procreator)  beyond  the  seventh 

de^x^  and  with  those  on  the  mother's  side  (matri-bandhubhyah)  beyond  the  fifth, 

te.    Tkns,  tiw>fc  noticed  is  not  any  satisfactory  reply,  another  must  be  declared. 

30.  This  others  have  pro|ioanded — ^  Sages  declare  these  eleven  sons  [the  son  of 
the  wife  and  the  rest,  J  as  specified  to  be  substitutes  for  a  son;  for,  the  obsequies 
would  faiL  Since  in  this  text^  the  son  of  the  wife  and  the  rest,  are  declared  to  be 
sabstitates  for  the  real  son:  oy  the  maxim  of  logic,— *  the  substitute  possesses  his 
Tirtae, — the  whole  virtue  of  the  legitimate  son  being  inferred  in  them,  the  exception 
[from  marriage  with  them]  of  a  female  sapinda  of  uie  adoptive  father  must  follow." 

81.  This  is  not  acenrate  :  for.  as  the  representation  of  the  relation  of  sapinda 
f  orWdden  by  this  passage — **  the  relation  of  sapinda  is  not  included"— would  be 
impossibie :  that  not  being  obtained  the  exception  of  such  female  could  not  take 
place.  Hoice  it  is  disproved  that  the  exception  [from  marriage]  of  the  female 
Tspmda  of  the  adoptive  father  is  established  from  the  representation  of  the  virtue 
mtb«  real  legitimate  son  [existing  in  the  substitute]  by  reason  of  the  name  of  *  son.' 
For,  aaalogoos  to  the  case  exemplified  in  the  passage, — **  an  animal  being  the 
eb^et  he  performs  not  these  two  [rites"] — the  representation  of  the  relation  of 
sapinda  which  is  forbidden  being  impossible,  the  exception  could  not  subsist. 

32.  Therefore,  not  being  otherwise  inferrible,  the  relation  of  *  sapinda'  in  the 
pecaliar  family  (kola)  of  the  adopter  as  founded  only  on  express  texts  of  law  must 
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be  admitted.  This  is  declared.  Relation  of  sapioda  is  of  two  descriptioiis ;— through 
consanguinity  and  connection  by  a  funeral  oblation.  .  Of  these  the  relation  as  sapinoa 
arising  from  consan^nity,  being  obviously  barred  in  the  case  of  the  adopted  son, — 
Hemadri,  (after  havmg  declared  that  relation  as  arising  alone  from  connection  by  a 
funeral  oblation,  and  consanguinity)  has  determined  the  relation  of  sapinda  of  sons 
given,  and  the  rest  in  the  family  of  the  adoptive  father  as  extending  only  to  the  third 
degree. 

33.  And  soalso  Earshnajini— ''As  many  as  there  may  be  degrees  of  fore- 
fathers: with  BO  many  their  own  forefathers,  let  sons  given  and  the  rest 
associate  the  deceased  :  in  order  their  sons  with  two  forefather^  their  gnnd- 
sons  with  one.  This  is  general :  the  fourth  decree  is  excluded :  therefore  this  is  [a 
relation  of  sapinda]  extending  to  three  degrees." 

84.  This  is  the  meaning  of  the  text. — According  as  the  deceased  adoptive 
fathers  may  be  sons  legitimate,  adopted  absolutely  or  of  two  fathers ;  as  many  as 
there  may  be  decrees  of  forefathers,— three  or  six ; — (that  is,  in  the  first  of  these 
cases,  three, — ^viz.  the  natural  father,  grandfather  and  great-grandfather  [of  the 
deceased]  ,~in  the  second,  three— viz.,  the  adoptive  father,  grandfather  and  great- 
grandfather, — in  the  third  three  ,• — the  adoptive  father  and  other  two,— and  three, — 
the  natural  father  and  other  two,)— with  so  many  not  exceeding  six,  [as  the  case 
may  be,]  let  sons  given,  and  the  rest  associate  their  acquired  fathers. 

35.  The  epithet  '*  their  own"  is  used  for  the  purpose  of  suggesting  that  all 
these  as  many  as  three  or  six,  (as  the  case  may  be)  who  are  forefathers  of  the  adoptive 
father  are  divine  objects,  contemplated  in  the  ceremony  of  '  sapindi-karana.*  per- 
formed for  the  adopted  son,  by  nis  own  son.  And  hence  it  being  deduced,  that 
the  forefathers  of  the  adopter  are  in  fact  divine  objects  in  the  ceremony  of  *  sapindi- 
karana'  |>erformed  for  the  adopted  son  :  the  author  propounds  a  distinction  :  *'  In 
order  their  sons  with  two  [forefathers"] — that  is,  with  two  of  three  and  four  of  six. 
On  this  principle  let  the  grandsons  of  the  adopted  son  perform  the  *  sapindi-karana* 
for  their  own  father,  with  one  the  father  of  the  adopter,  from  amongst  three  fore- 
fathers of  the  adopter  of  their  one  grandfather :  or  in  the  case  of  [such  adopter]  be- 
ing sons  of  two  fathers,  with  both  grandfathers  of  their  own  grandfathers.  The 
author  points  out  this  rule  in  respect  to  the  adopted  son  and  his  issue  likewise. 

36.  '  This  is  general  T — that  is,  this  ceremony  of  '  sapindi-karana,'  where  tiie 
adopted  son,  and  his  son  also  are  sons  of  two  fathers  must  be  equally  performed  [by 
their  descendants]  with  both  sets  of  forefathers. 

37.  But,  if  this  is  the  case  :  the  '  sapindi-karana'  for  his  own  father,  the  grand- 
son of  the  adopted  son  beine  performed  by  the  great-grandson  of  that  person,  with 
these  three, — the  son  of  the  adopted,  the  adopted,  and  the  adopter, — no  alliance  by  a 
funeral  oblation  with  the  three  forefathers  of  the  adopter  would  exist ;  as  not  one  of 
them  even  is  included.  Accordingly,  the  author  adds, — "the  fourth  degree  is  ex- 
cluded." The  meaning  is, — when  any  person  mav  perform  for  his  own  faither,  the 
*  sapindi-karana,'  he  should  do  it  with  three,  the  father  and  other  two  ancestors  of 
deceased,  not  with  the  fourth. 

38.  But  in  the  instance  of  the  real  le^timate  son  is  not  thus  the  performance 
of  the  sapinda-karana  [for  his  father]  with  three  forefathers  onljr,  established  by 
holy  writ  ?  Being  established  then  by  this  alone,  for  what  purpose  is  the  inconveni- 
ence of  introducing  another  express  text  [to  declare  it]  ?  Anticipating  this  objection 
the  author  subjoins :  "  Therefore  this,"  of  adopted  sons  is  a  relation  of  sapindas  ex- 
tending only  to  the  third  degree  being  productive  of  uncleanness  and  disability  of 
imarriage,  and  consisting  in  connection  by  funeral  oblations.  It  is  not  such  relation 
including  the  seventh  degree,  declared  in  the  subjoined  passage  from  the  Matsya- 
purana :  for  this  being  of  a  general  nature  is  excepted  by  the  special  rule  [in  the 
case  in  point]—"  The  fourth  in  degree,  and  the  rest  are  partakers  of  the  wipings  [of 
the  oblations].  The  father  and  the  rest  are  participant  of  the  oblation.  The  seventh 
in  descent  is  the  giver  of  the  oblation.  Of  these  tiie  relation  of  sapinda  extends  to 
the  seventh  degree." 

39.  Intending  merely  this,  it  is  said  by  the  author  of  the  Sangraha.— "  The  rela- 
tion as  sapinda  of  adopted  sons,  extends  to  three  degrees  in  the  family  of  the  nattua 
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bther:  md  like  that^  in  the  fAinily  of  the  adopter.  This  is  a  rale  of  law."  The 
iMDtkm  here  of  relation  as  sapioda  in  both  families,  is  with  reference  to  the  son  of 
two  fatheiB,  f or^  it  has  heen  shewn  that  the  ceremony  *  sapinda-karana'  for  such  son, 
ispoformed  with  two  sets  of  three  forefathers.  Of  the  absolutely  adopted  son,  the 
BELATION  of  sapinda  IN  the  FAMILY  of  the  ADOPTER,  consistinf^  in  connectioir 
^hmnal  adoptions,  extends  to  three  degrees :  IN  the  FAMILY  of  the  NATURAL 
f  ATHER,  arinng  only  from  conaangninitj,  it  extends  to  seven  degrees.  To  enlarge 
voyldbenaeleae. 

40t.  "lake  this,  the  general  familj*^].  *  Like  this^* — analogous  to  the  relationship 
M  npmida  the  general  family-  likwise  [of  sons  given  and  the  rest,]  is  that  of 
the  natmal  father  -who  contributes  the  seed ;  not  only  of  the  natural  father 
bovevei,  hut  also  of  the  adopter.  The  general  family  of  sons  given  and  the  rest,  is 
ftai  qI  him  also,  who  is  the  adopter  of  such  son  given  And  so  forth.  By  this  the 
RbtaoQ  of  aapinda  is  shewn  to  vary  from  the  general  family.  Thus,  that  relationship 
is  in  the  line  of  the  nateiral  father  onlv,  not  so  the  general  family ;  on  the  contrary, 
this  is  that  of  both  [fathers]  even.  This  likewise  does  not  apply  to  the  genend 
adopted  son :  bat  is  relative  to  the  son  of  two  fathers,  a  particular  adopted  son. 

41.  Accordincdy  sons  given  and  the  rest,  [who  are  sons  of  two  fathers]  are  of 
two  descriptions :  Those  absolute  sons  of  two  fathers,  and  those  incompletely  so. 
Of  these,  those  are  named  ABSOLUTE  *  DVYAMUSHYAYANAS*  who  are 
gvvea  in  adoption  with  this  stipulation, — '  this  is  son  of  us  two*  (the  natural  father 
sad  adopter!.  The  INCOMPLETE  ^DTSTAMUSHYAYANAS'  are  those  who  are 
initiated  bv  their  natural  father,  in  ceremonies  ending  with  that  of  tonsure,  and  by  the 
adoptive  lather  in  those,  commencing  with  the  investiture  of  the  characteristic 
thread,  since  they  are  initiated  under  the  family  names  of  both  even,  they  are  sons  of 
two  Others  but  incompletely  so.  Should  a  child  directly  on  being  bom  be  adopted  ; 
as  his  initiation  under  both  family  names  would  be  wanting,  he  would  partake  only 
of  the  family  of  the  adopter. 

42.  Intending  all  this,  Satyashadha  says. — "  Of  absolute  *  dvyamusbyayanas*  of 
botii  kc^  By  this  compendious  rule,  having  declared  the  connection  of  abso- 
lute dvyamushyayanas  to  the  patriarchal  saints  in  both  families,  the  author  by 
another  aphorism  commencing, — **  Of  sons  given  and  the  rest  like  the  dvya- 
moflhyayana,  Ac**— ordains  the  same  connection  with  respect  to  those  incompletely 
dryamoshjrayanaa.  Now  this  is  thus  explained  by  SavarasvamL  ^  Treating 
on  dvyamushyayanas,  the  author  mentions  those  incompletely  so,  'Of  sons  given, 
Ac*  Unto  those  only  not  to  issue  beyond,  [does  the  connection  to  both  families 
extendi.  By  the  first  only  the  initiatory  rites  [ending  with  tonsure  are  performed]. 
If  by  the  adopter  [the  family  of  the  adopted]  is  that  of  the  latter:  on  account  of 
priority.  Promts  alone  ^the  same  is  the  case]  in  respect  to  a  descendant  beyond. 
So  alio  those,  who  are  affiliated  by  a  descendant  of  the  same  general  family,  (as  for 
insluice  a  nephew,  by  an  uncle),  are  of  the  adopter^s  family  only. 

43.  The  meaning  of  this  explanatory  passage  is  this. — lie  only  is  connected  to 
both  families,  who  Ims  been  imtiated  under  both  family  names ;  not  descendants 
beyond.  In  reply  to  the  question,  as  to  the  cause  of  connection  to  the  family  of  the 
natural  father,  the  author  says,  "  By  the  first,  Ac."  *  The  first* ;— that  is,  the  natural 
father :  [the  cause  is, — ]  on  account  of  the  initiatory  rites^  being  performed  by  him 
only.— Kow  the  initiatory  rites,  [alluded  to,]  are  those  ending  with  tonsure:  on  ac- 
count of  this  passage  from  the  Kalika-pnrana.  "  Oh  Lord  of  the  earth,  a  son  having 
been  regularly  initiated  under  the  family  name  of  his  jfnaturalj  father,  unto  the 
ceremoDy  of  tonsure  inclusive,  does  not  become  the  son  oi  another  man.*'  This  has 
been  already  before  explained.  He  does  not  become  exclusively,  the  son  of  another : 
botj  is  a  dvyamushyayana,  or  son  of  two  fathers. 

44.  Anticipating  a  question,  as  to  what  would  be  the  case,  were  the  initiation 
perfonnsd  by  the  first ;  tne  author  adds, — "  If  by  the  adoi)ter  Ac."  If  every  initia- 
tory rite  from  that  on  birth,  or  even  those  commencing  with  tonsure,  be  performed 
by  the  adopter  only,  the  family  [of  the  adopted]  is  of  the  latter^— that  is,— of  the 

Mdopier  only.    For  this,  a  reason  is  subjoined  : — "  on  account  of  priority" — meaning, 

— i^om  precedence  in  the  performance  of  initiation. 

45.    The  mother  declares  the  family  (required  to  be  known,    in  the  instance  of 
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the  issae  of  the  dvyamashyayana,  and  that  of  the  [ahsolutdy]  adopted  son : — **  from 
this  alone'*— from  the  initiation  ti^inff  place  under  the  family  name  only  of  the 
adopter  in  both  instances  even  his,  is  £e  family  of  the  descendants  beyond. 


unaer  uie  xamiiy  name  oi  |^uie  manj  nimseu,  accoraing  «>  i^ne  lorm  prescnoea 
his  peculiar  ^sakha**  becomes  participant  of  the  duties  of  such  sakha:  {s 
Bakna-bhak").  That  duty  in  which  his  peculiar,  (that  is  the  adopter's)  sakha  p 
vails,  is  a  duty  of  such  sakha ;  in  this  he  shares  or  is  "  participant  d^c"    Si 


46.  The  author  alludes  to  the  adoption  of  one  belonging  to  the  same  general 
family, — **  so  also,  Ac.*'  That  is, — if  the  natural  and  adoptive  fathers  belong  even 
to  the  same  general  family,  the  distinctive  appellations  are  fixed  by  the  adopter 
only  for  the  adoption,  and  initiation  are  performed  by  him. 

47.  The  text,  (^  A  given  son  must  never  claim  the  family  and  estate  of  his 
natural  father,  Ac.")  must  be  considered  applicable  to  the  case  where  every  initiatory 
rite,  from  that  of  birth  is  performed  by  the  adopter  only :  but  the  son  given,  and 
the  rest  who  are  absolute  avyamushyayanas,  belongs  to  both  families ;  on  account 
of  this  passage  of  Parijata ;—"  SONS  GIVEN,  purchased  and  the  rest  who  are  sent 
of  two  fathers,  MAY  NOT  MARRY  IN  EITHER  FAMILY  even :  as  was  the 
case  of  Sringa  and  Saisira"  *  In  either  family'— in  the  family  of  the  natural 
father,  and  in  that  of  adopter. 

48.  With  respect  to  the  sons  given^  and  the  rest  being  sons  of  two  fathers,  this 
text  and  that  of  Sa^ashadha:  commencing  ("  of  absolute"  "  dvyamushyaynaa")  are 
authority.  With  the  same  intent  it  is  declared  also  in  the  **  Pravara-manjari :" 
**  For  the  most  part  sons  given  purchased  and  made  the  son  of  the  appointed 
daughter  and  so  forth  belong  to  both  general  families  with  connection  to  the  pa- 
triarchal saints  of  each."  From  this  alone  on  the  occasion  of  the  marriage  of  those, 
appertaining  to  two  families  both  families  with  each  of  which  their  connection 
to  the  patriarchal  saints  is  involved,  must  be  avoided. 

49.  The  sakha  or  peculiar  branch  of  the  Vedas  is  that  of  the  adopter  only. 
Vasishtha  declares  so  : — '*  Sprung  from  one  following  a  different  *  sakha'  (or  branch 
of  the  Vedas)  the  given  son  even  when  invested  with  the  characteristic  thread, 
under  the  family  name  of  [the  man]  himself,  according  to  the  form  prescribed  by 

(sva- 
pre- 
5uch 

rite  only  which  is  prescribed  by  the  sakha,  of  the  adopter  must  Se  performed  by 

him.    This  is  the  meaning. 

50.  The  forefathers  of  the  adoptive  mother  only  are  also  the  maternal  gprand- 
sires  of  sons  given,  and  the  rest :  for,  the  rule  regarding  the  paternal,  is  equally 
applicable  to  the  maternal  grandsires  [of  adopted  sons]. 

51.  As  for  what  is  sud  by  Hemadri  that  the  precept  enjoining  the  perform- 
ance of  a  funeral  repast  in  honor  of  the  maternal  grandfather,  refers  to  the  natural 
maternal  grandfather  ;  that  is  inaccurate  :  for  it  is  at  variance  with  the  passage — 
**  of  him  who  has  given  away  his  son,  the  obsequies  fail.  Nor  is  the  capacity  of 
the  maternal  grandsires  as  givers  wanting  :  for  by  reason  of  their  affording  their 
assent  to  the  gift  (as  appears  from  this  passage — **  having  convened  his  kin- 
dred, Ac")  they  also  are  parties  to  the  same.  Besides,  by  this  passage—"  the  funeral 
cake  follows  the  family  and  estate  " — the  family  and  estate  are'declar&d  to  be  the  cause 
of  performing  the  funeral  repast ;  and  the  estate  of  the  maternal  grandfather  also 
like  that  of  the  father  lapses  from  the  son  given.  His  incapacity  to  perform  a  funeral 
repast  in  honor  of  his  original  maternal  grandfather  is  properly  declared. 

52.  Accordingly,  Hemadri  himself,  from  not  being  satisfied  with  that  Must 
stated],  has  advanced  the  other  position  :  "  In  the  same  manner  as  for  the  secondary 
father,  a  funeral  repast  must  be  performed  in  honor  of  the  secondary  maternal  grand- 
father and  the  rest." 

68.  And  this  even  is  proper.  The  adopted  son  as  substitute  for  the  real 
leg[itimate  son,  being  the  agent  of  rites  performed  by  a  le^timate  son,  it  follows  that 
he  IS  the  performer  of  funeral  repasts,  the  objects  of  which  are  the  manes  in  honor 
of  whom  a  legitimate  son  performs  such  repasts.  For:— without  difference,  relation 
to  the  father  and  other  sires  of  the  adopter  obtains  ;  in  the  same  manner  as  relation 
to  the  general  family  the  sakha,  the  family-deity  and  famil v-rules  of  that  person  : — 
the  term  *son'  is  used  without  restriction  in  these  and  other  passages  ;—**  Fathers 
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itmmr  ''The  aon  wbo  ahaU  so  to  Gaja,  Ac.*'.---«Ml  futbtf:  if  U«Adoptiv« 
■other  be  efpoQsed  accoidin^  to  the  forma  of  nwrriAge  of  th«  Anna,  and  the  ntL,  bj 
nam  of  the  father  only  of  sneh  a^oquired  mother,  being  the  maternal  grandfather  to 
keeooteaplated  in  the  cvnmMmj-  of  oaapiiida-karana  propoonded  in  texta  nmilar  to  the 
nbjooed;  it  ia  moper  that  his  auoiea  ahonld  be  conaecnted  in  a  aefMrate  f«neral 
icpirt.  ''At  theeloae  of  the  rear  by  aoaa,  the  father  mmft  be  aaKidatwi  with  thepatermi 
gnndfither :  the  motho-  maat  be  anaociatcwl  with  the  BMiteroal  grandfather.  Thiw 
aitkthe  iUnstriona  Tama.** 

Si  Acoordin^y  aona  grr«B  and  the  rert  do  not  incur  the  gmltof  a  ^pariritri' 
uAHa  Uke:  for  a  text  of  Gautama,  recites  :—**  By  marriage  and  the  iwtaHiihiinc 
acosseexated  fire,  theoffence  of  *"  patfivedana  doea  not  attadi  to  a  half  bcothet,  a 
MO  gntn  and  the  aoa  of  a  paternal  aocie  Ukewiae.'* 

^  *To  a  half  brother.^]  On  the  marrij^  and  ao  forth  of  either  of  two 
bntiMTBby  diiEeroit  BM>thers,  the  offonce  denominated  'parivedana*  ia  not  incnrred. 
This  is  the  meaning.  'A  son  given  ^1  it  ia  meant,— that  although  there  be  an  elder 
brother  in  ttie  family  of  the  natural  father,  the  adopted  aon  ia  not  (should  he  marry 
aad  ao  forth,)  a  ^parrvitii  ;*  nor  also  by  each  preriooa  MAKUIAGE  and  the  like 
of  the  Toonger,  is  the  elder  a  parivitta  or  peraon  psaairely  iaqtlicated  in  the  criminal 
acta  aUnded  to.  ^The  eon  of  a  paternal  uncle.']  On  the  aiarriage  and  wo  forth  of 
the  ^kshetnga,*  aonof  a  brother  begotten  [on  his  wife]  by  her  brother-in-law  or  on 
thesme  of  tlM  lefftthnate  son  of  such  brother-in-law,  the  goilt  of  being  a  paH^attAi 


paiiritii  and  the  like,    is  not  incmrred  by  inch  son  of  the  brother-in-law  or    audi 
'  kahetiaja*  eon  respectively.     This  ia  the  meaning. 

56.  *The  aon  of  a  paternal  node'  in  the  general  amae  of  the  tanaa  la  net 
mt :  for  one  adopted  is  suggested  bj  the  expression  *  a  lon-giTen  ; '  and  by  reaaoo 
of  tikete  being  no  grounds  for  suppoamg  an  onadopted  [nephew  to  be  referred  to] 
(as  the  psoh^ition  [against  previoaa  marriage,  and  so  forth,]  doea  not  apply  to 
hioa,)  there  ean  be  no  rule  for  exempting  him  from  the  same. 

57.    ^or  muBt  it  be  argued  that  from  the  particalar  aothority  in  qneation,  the 

fiUal  relaidon  ofabrother*a  son  though  unadopted  b  eatabliahed  ;  for  this  is  obriated 

by  the  eereral   objectiona  before  stated :  riz.,  by^  where  of  ten  brothers  five  were 

-without  male  iasae,  and  five    had  each  ten  sons,  it  would   result  that  the  brothera 

deatltate  of  oude  oSapring  would   sererally  hare  fifty  sons;  and  it  wosld  follow 

that  the  fifty  sons  would  each  bare  ten  fathers.    Therefoie  the  interpfetatioB  girea 

eoly  is  iccnrate. 


SECTION  vn. 

For  ihe  legitimate  daughter^  there  mag  he  the  different  9uh$titutt$, 
correspofuUng  toitk  those  for  the  ton, 

L  As  on  defect  of  the  lc|ptimate  son,  so  on  defect  of  a  legitimate  daagfater 
likewise,  dangbtera  of  the  wi^  and  the  rest  are  substitutefl  on  account  o«  the 
rule  of  logic,  ^  on  defect  of  the  principal  a  substitute,  Ac."  Now  she  is  principal 
by  reasoi  of  her  being  the  means  of  completion  in  the  precept  enjo3ring  gift  and 
■o  forth.  And  a  daaghter  produced  according  to  the  precept  directing  conjugal 
intercourse  at  due  season  is  such  means  ^  in  the  same  manner  aa  rice  and  so  forth 
seqidred  according  to  the  rules  of  acquisition  are  the  completive  means  of  a  sacrifice 

2L    Accordin^y  it  appears  from  the  argument  exemplified  in  the  inatanee  of 

the  sacrifice  at  night,  that  progeny  (pnya)   only  deduced  from   revealed  law  and 

indiAerently    male  or  female  b  liable  to   be  produced  under  the  positive   precept 

reganfing  connubial    intercourse  at  due   season  contained   in  such  passages  aa  this 

coBuneocing — *^Let  him  approach  in  doe  season,  Ac.'* — and  inferred  from  these  and 

other  confirmatory  paaaages  : — **  We  (women)  obtain  progeny  from  the  approach  of 

four  husbands]  at  due  season.  * — ^  The^  obtain  progeny  from  approach  at  due  season/' 

— ^For  the  etymology  being  thus ;  praja,  (progeny)  from  *  prajanayati '  (one  who  pro- 

cieates),  by  the  word  pnyaa  male  or  female  being  only  possesaiag  generative  powers 
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is  intended;  not  one  of  the  neuter  gender ;  for  such  being  produced  from  equality  o£ 
the  male  and  female  seed  is  a  monstrous  production. 

3.  Therefore  should  no  issue  (santati)  such  as  is  contemplated  in  the  passage 
following,  be  produced,  descent  to  a  region  of  horror  is  ordained. — "  Not  having  read, 
the  Yedas :  not  having  produced  issue :  and  not  having  performed  the  various  sacnficesy 
a  regenerate  man  desiring  absorption  falls  to  a  region  of  horror." 

4.  What  prolongs  lineage,  is  *  santati '  (issue)  a  synonyme  of  *  praja*  (offspring)  ; 
for  a  passage  of  the  kosha  or  vocabulary  of  Amara  expresses :  ^  praja  stands  for  *■  san— 
tati*  (issue)  and  *jana'  (people)."  Thus  is  explained  the  word  *a^tya'  (offspring) 
occurring  in  the  passa^^  subjoined :  on  account  of, — a  text  of  Taska  which  expresses, 
— "  *■  apatyam*  (offspring)  tbAt  is,  from  whom  there  is  exemption  from  falling  into  hell 
(apatana) :  or  through  whom  one  falls  not  (patati)  into  hell ;" — and  this  passage  of  the 
j^osha — "  The  synonymes  signifying  '  son*  are — atm^astanayah-sunuh-sutah-putrah  : 
all  these  terms  in  the  feminine  signify  a  daughter.  The  terms  *  apatyam'  and  ^  tokam* 
apply  to  the  two  sexes." 

5.  "  For  the  sake  of  offspring  (apatya)  were  women  created :  woman  is  the  soil  ; 
mexkj  the  sowers  of  the  seed  :  to  one  possessed  of  seed  must  the  soil  be  given ;  but  one 
destitute  thereof  deserves  not  the  soil." 

6.  "  Here  *  puman'  (male)  is  *  puruman'  (comprehending  much) :  or  its  etymon,  is 
the  root  puns  (to  cover,  daub,  d^c.)." — Although  by  this  passage  from  Taska,  we  word 
pun  (male)  signifies  one  knowing  much ; — still  from  this  part  of  his  passage  in  question 
— "or  its  etymon,  is  the  root  puns  (to  cover,  Ac") — it  must  be  interpreted  as  signifying 
persons  both  male  and  female  possessing  the  procreative  faculty. 

7.  Accordingly  Taska  has  shewn  by  the  following  passage  that  the  term  *  putra* 
there  occurring  signifies  children  of  both  sexes  (mithuna).  "  That  children  male 
and  female  (mithuna)  are  heirs  is  declared  by  these  two  stanzas. — From  my  several 
limbs,  thou  art  distilled ;  from  my  heart,  thou  art  produced.  Thou  art  indeed  self,  but 
denominated  son  (putra) :  mayst  thou  live  an  hundred  years." — Monu  descendant  from 
the  self -existent  hath  declared  at  the  commencement  of  the  world, — **  without  distinc- 
tion that  wealth  is  that  of  children  (putra)  male  and  female  (mithuna)." 

8.  It  must  not  be  alleged  that  the  term  *  mithuna*  in  the  above  passage  intends 
the  son  and  daughter-in-law ;  for  the  text — "  From  my  several  limbs  thou  are  distilled 
^c." — ^would  be  impertinent;  and  the  exclusion  of  ^e  daughter  from  inheritance  ac- 
cording to  the  doctrme  of  some  mentioned  in  this  passage  would  be  incon^^ruons.  "  Not 
daughters  :-^us  some.  [But  by  me]  the  male  is  recognized  as  an  heir  :  the  female 
as  an  heiress." 

9.  Aj  for  the  term '  putra*  (son)  used  in  this  and  similar  texts :  '^Heaven  awaits 
not  one  destitute  of  a  son  (putra) ;"  that  also  even  signifies  both  sexes.  For  it  is  de- 
clared by  Panini  in  the  following  rule  to  be  a  complex  expression  (formed  by  the  re- 
jection of  one  term  and  retention  of  the  other)  denoting  son  and  daughter. 
'*The  expressions  bhratri  (brother)  and  'putra'  (son)  are  severally  inclusive 
of  sister  and  daughter."  By  this,  is  explamod  the  term  *  putra'  (son)  in  such 
texts  also  as, — "  By  one  destitute  of  a  son,  must  a  substitute  for  the  same  always 
be  made,  &c" 

10.  And,  as  conforming  with  this  doctrine,  the  indication  of  the  affiliation  of 
a  daughter,  will  be  subsequently  declared. 

11.  Accordingly  it  is  said, — "Equal  to  him,  is  the  putnka-snta  or  daughter 
appointed  to  be  son — "  as  a  son,  so  does  the  daughter  of  a  man,  proceed  from  his 
several  limbs," — and,— "If  by  the inauspiciousness  of  destiny,  a  daughter  should  not 
be  bom ;  then  that  must  be  propitiated  by  the  observance  of  rites,  such  as  re- 
pasts in  honour  of  the  deceased,  on  the  first  day  of  the  dark  fortnight;  in  the 
same  manner  as  the  destiny  for  a  son,  .by  funeral  repasts,  and  the  like,  on  the 
fourth  day  of  the  same." 

12.  "  Thus  approaching  let  him  beget  a  son."  As  for  what  is  suggested  by 
this,  that  a  son  only  is  the  object  proposed  to  be  produced  in  an   act,  the   only 
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BKUs  for  completini;  wlucli  is  the  approftching :  that  is  a  recital  of  '  son,*  intend- 
td  to  «tM!w  the  commeiKdiig  act  of  one  desirooB  of  male  issue ;  the  author  having 
int  dctennixied  a  aon, — one  of  the  male  and  female  children  alluded  to  by  the 
term  progeny  (pn^a), — ^to  be  the  froit  of  the  essentials   (guna)  mentioned  m  the 

luiepaeMge. 

IZ,  And  theee  easentialfl  in  this  and  other  texts,  ("  thus,  ^*^  are  explained 
\rf  the  holy  eaint  Mann  and  the  rest  to  be, — on  a  night  whose  date  is  an  even  num- 
Mr,  imdominance  of  the  virile  seed ;  and  passiveness  of  the  woman : — ^the  moon 
bong  in  an  auspicions  manmon  : — the  ceremony, '  punsavana,' — destiny  and  so  forth. 

14.  It  is  explicitly  propMOunded  by  Asvalayana  also,  that  in  marriage,  a  son  and 
dtaghter  are  the  fruit  of  {>articular  essentials. — **^Let  the  man  take  the  thumb  of  the 
vonan  lepeajdnff  the  portion  of  the  Vedas — *  I  take  your  hand  for  your  prosperity' — 
■bfodd  be  thus  desire — *■  mav  my  children  be  bom  males  only ;' — [let  him  taael  the 
fin^en  alone :  if  his  desire  be  for  female  issue,  the  hand  in  the  middle :  if  botn  be 
dsBied,  the  hand  in  the  middle,  including  the  thumb." 

15.  By  this  is  explained  the  passage — "  On  th^  odd  nights,  daughters,  Ac^* 

16.  Therefore,  in  the  same  manner  as  the  son  by  reason  of  being  the  means  of 
pocoiiiig  heaven  as  the  agent  in  the  performance  of  the  funeral  repast  and  so  forth, 
u  piincipal ;  the  daughter  also  being  the  same  by  reason  of  her  being  the  means  of 
accomphahing  the  precept  enjoining  gift,  the  funeral  repast,  and  so  forth ;  on  defect 
of  her  a  substitute  is  proper. 

17.  ***Duhita*  (daughter) — that  is — 'duro-hita'  or  'dure-hita*  one  remotely 
beaefitiiiz ;  [derived]  like  *  dogdha'  (a  milker)."  By  this  analysis,  Taska  shews  that 
the  dao^ter  benefits  her  father  by  means  of  her  son  also— Manu  likewise.  **  Now 
between  the  8<«is  of  his  son  and  of  his  daughter,  there  subsists  in  tlds  world  no 
difference :  for  even  the  son  of  a  daughter  delivers  him  in  the  next  like  the  son  of 
his  SOD."  And  in  the  liahabharata  uiis  speech  of  GandharL — "■  This  one  daughter 
bom  after  one  hundred  sons  shall  be  mature.  Hence  I  shall  obtain  words  acquired 
by  a  daughter's  ion.— Ihis  is  my  persuasion." — In  another  authority  also :  "Are 
dangbters  also  real  legitimate  children  of  their  father  and  mother  ?  Formerly  one 
falling,  h&ng  upheld  by  a  daughter's  sons  did  ascend  to  heaven." — *  By  a  daughter's 
sons,'— b^  the  sons  of  Hagchadhi  of  the  description  denominated  'kanina'  tmrough 
fuMial  ntes  performed  on  the  eighth  lunar  day  and  the  like. 

18.  Consequently  on  failure  of  the  real  legitimate  daughter,  for  the  sake  of 
obtaining  the  heaven  procured  by  the  daughter's  son,  the  constituting  the  kshetraja 
aad  other  ADOPTIVE  DAUGHTERS  even  substitutes  is  established.  Nor  is  there 
any  express  pasaase  of  law  as  to  there  being  a  substitute  for  rice,  [that  it  should 
be  objected,  that  there  is  no  express  passage  authorizing  a  substitute  daughter.] 

i9.  If  tills  is  the  case ;  then  in  the  same  manner  as  on  the  death  of  the  husband, 
the  brother-in-law  is  a  substitute ;  on  the  death  of  the  wife  the  sister-in-law  would 
be  the  same  on  account  of  her  exact  resemblance  in  point  of  consanguineal  relation 
to  the  father-in-law,  viz.,  her  own  father. 

20.  This  objection  if  made  is  inaccurate.  The  designation  of  'Wife'  is  not  in 
c^mooence  of  ^consangoineal  relation  to  the  father-in-law,'  but  from  being  the 
lavfaUy  wedded  spouse  of  the  husband.  Now,  the  sister-in-law  is  not  such  :  where 
such  essential  exists  in  younger  wives,  in  that  case  one  [according  to  the  order  of 
agej  may  be  the  substitute  tor  the  eldest  Accordingly  the  chief  of  saints  hath 
BSgatiTely  declared  this.  **  Another  wife  of  equal  class  [with  himself]  existing, 
he  flhoold  not  cause  a  religions  act  to  be  performed  [by  one  of  inferior  class] 
Moooat  several  wives  equal  in  class  except'  the  eldest,  no  other  officiates  in  a 
Acredrite." 

21.  Therefore  it  is  established  by  reasoning  even  that  these  [the  kshetraja 
lad  other  secondary  daughters],  may  be  substitutes.  Of  these  from  amount  the 
toilowmg  five  subsidiary  daughters,  viz.,  the  daughter  of  the  wife  that  of  hidden 
origin,  the  damsel's  daughter,  and  that  of  the  twice-married  woman,  Manu  himself 
hM$  propounded  the  production  of  the  daughter  of  the  wife ;— "  on  failure  of  issue 
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[by  the  husband]  the  desired  offspring  may  be  procreated  either  by  his  brother 
or  some  other  sapinda  on  the  wife  who  has  been  duly  anthorieed." — It  is  meant  by 
this  that  on  failure  of  issue  of  both  sexes,  as  offspring  male  or  female  is  the  object 
desired  [that  begotten  by  a  kinsman]  is  a  sabstitate  for  either  as  the  case  may  fc»e. 

22.  As  to  the  other  four  subsidiary  daughters  in  (question  there  is  no  neces- 
sity for  an  express  rule  for  their  production :  for  their  existence  proceeds  from 
the  inclination  of  individuals. 

28.  The  names  of  these  [subsidiary  daughters],  are  only  those  adduced  (v.  §  21) 
corresponding  with  those  of  the  sons :  for  the  cause  from  which  they  proceed  is  the 
same  even  in  respect  to  both. 

24.  And  their  beinjg  substitutes  for  the  legitimate  daughter  is  established  frona 
analogy  even  from  tiieir  originating  partially  from  portions  [of  the  husband  and 
wife] ;  in  the  same  manner  as  wild  nee  (nivara),  is  shewn  to  be  a  substitute  on 
defect  of  the  cultivated  rice  which  ripens  m  the  rains  (vrihi).  Now,  such  portions 
are  partial,  because  the  connection  being  through  portions  of  the  wife  only,  rela- 
tion through  portions  of  the  husband  is  wanting. 

25.  Allowing  however  that  by  force  of  analogy  the  dau^ter  of  the  wife  mnd 
other  four  secon&ry  daughters  are  substitutes  for  the  legitimate  daughter, — How 
area  daughter  given,  one  purchased,  a  daughter  made,  one  self -given  and  a  desert- 
ed daughter,  (no  luialogy  appljdng)  substitutes? 

26.  This  objection  is  invalid. — ^To  these  descriptions  of  daughters  also  analogy- 
even  does  extend :  since  an  exact  resemblance  exists  through  equality  of  tribe  and 
so  forth  as  intimated  by  the  saint — ''this  law  is  propounded  by  me  in  re^^rd  to 
sons  (tanayeshu)  equal  by  class";— and  this  passage  ¥ra8  before  explained  in 
treating  on  the  substitute  for  a  son. 

27.  But  admitting  that  the  daughter  of  the  wife  and  other  four  daughters  from 
relation  as  containing  portions  of  the  mother — and  the  daughter  and  the  other  four 
from  equality  of  class— are  substitutes ;  still  since  there  is  no  difference  in  their 
resemblance,  how  is  the  order  [of  succession]  as  provided  for  [in  the  case  of  sons] 
by  this  passage  ("  on  failure  of  the  preceding  the  next  in  order  is  heir,  dec")  to  be 
applied  ? 

28.  This  objection  is  wrong:  we  reply,— by  the  greater  worthiness  of  each 
successively.  This  Vishnu  declares — *' among  these  the  preceding  succeesivelv  is 
the  more  worthy." — ^Now  worthiness  is  distingnished  into  what  is  temporal  (drishta) 
and  ^at  is  spiritual  (adrishta).  That  whicn  is  temporal  proceeds  from  relation- 
ship through  consanguinity  and  the  like :  that  which  is  spiritual  from  being  purified 
ana  so  foith.  And  the  text  in  que^on  intends  a  restrictive  rule:  in  the  same 
manner  as  such  text,  as — **  Should  he  not  procure  the  *  Soma'  creeper  let  him  even 
admit  the  *  putika*  plant,  &c" 

29.  Further  particulars  may  be  consulted  in  the  Kesava-Yaijayanti,  my  com- 
mentary on  Vishnu. 

80.  Instances  indicating  the  substitute  for  a  daughter  are  found  in  the  Puranas, 
— Amongst  these  the  recital  to  Dasaratha  by  Sumantra  of  the  prophecy  foretold  by 
Sanat-kumara  in  the  Bala-kanda  of  the  Ramayana  is  an  indication  of  a  daughter 
given. — "  In  the  race  of  Ishvaku  one  very  meritorious  shall  be  boro :  by  name 
the  warrior  Dasaratha :  illustrious  and  constant  in  truth.^7reat  friendship  shall 
subsist  between  him  and  the  magnanimous  king  of  Anga ;  and  he  shall  possess  a 
daughter  of  exalted  destiny  of  the  name  of  Santa.  But  the  king  of  Anga  [called 
LomapadaJ  will  be  destitute  of  issue. — That  monarch  shall  intreat  the  King  Dasaratha 
thus  : — "  I  am  destitute  of  offspring ;  *  Oh  !  versed  in  morality,  let  this  girl  Santa 
of  excessive  beauty,  with  open  heart  be  given  me,  for  the  sake  of  offspring.' — Then 
that  Raja  Dasaratha  deliberating  in  his  mind  shall  give  the  girl  Santa  to  the 
sovereign  of  Anga.  That  king,  ha\'ing  taken  the  damsel,  (his  desires  being  fulfilled,) 
with  gladness  of  heart  will  quickly  go  to  his  capital — That  potentate  snail  bestow 
the  damsel  on  Rishya-sringa,  <fec. «  There  also  is  this  address  of  Dasaratha  to 
Lomapada,  ^  Let  your  daughter  Santa,  Oh  I  warrior  king,  go  with  her  husband  to 
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mj  city — aa  mMaix  of  importHice  ham  aiiMo."  Th«ra  m  UktwiM  Um  addraw  9t 
LooMpada  to  But^-sriniiEa  ;■»**  TkU  King  DMamthai  is  nrjr  amkbla  balored  friaod. 
f «  ikt  take  of  oDprinK  for  ma,  Uiia  beatttif nl  girl  waa  gnrcn  by  him  U  ma  who 
demanded  hor:  O  Brahmana,  SanUia  raoai  dear  to  me;  aa  m7aaU»  Oh!  lagalM, 
tliis  king  ia  thy  tivtlker-in-Uw." 

SL  In  theae  qnotationa  from  the  expreaaknu,— **  lei  be  ^en**— ^'ahaU  he 
glTcn"— **  harxng  taken  ^— **  and  giren**— a  rule  for  the  gift  ia  manifeat  80  it  bttng 
pnwaatd^  [that  the  king  of  Anga  will  bel  deatitnte  of  iaaue,  it  foliowa,  from  the  eon- 
daaoo  of  hia  prayer  ("for  the  sake  of  ofBpring'*)  that  the  daoghtar  givan,  reaemhiing 
the  ]fgitimat»>  daughter,  ia  the  sabatitute  for  iiaaa. 

31  An  indication  of  the  daughter  pnrchaaed,  ia  foond  in  Hemadri  from  the 
Skanda-pnrana.  ^  One  eren  of  a  different  family,  haying  throng  gold,  aMde  the 
daagfater  of  another^  his  own,  ia  capable  of  beatowing  her  [m  mamagc,1  aecMding  to 
legal  form"^ — Also  m  the  Lmgapnrana — **  After  baring  conferred  witn  the  parvita 
kariog  made  hia  own  a  damael,  perfect  and  free  from  every  defect :  by  the  gift  of 
gTtat  wealth,  having  bron^t  her  [to  hia  honae]  :  having  preacnted  her  with  new 
cloches  of  good  qoalitar :  having  adonied  her  with  omamf  nta,  let  him  honor  her  with 
scented  necklacea. — He  is  first  well  to  connder  cansea,  their  respective  familiea,  oon- 
steUations  and  m>  forth  :  he  is  to  study  their  respective  dispoaitiona  and  after  having 
liberally  gratified  both,  ahe  ia  to  be  given  by  him  to  a  Biabmana  only,  who  is  con- 
venaot  in  scripinre,  a  practiaer  of  devotion,  one  who  hath  notoriously  read  the 
Tedas,  and  a  stodent  of  theology.** 

98,    In  theae  quotations,  from  the  expreasions — "  having  through  gold  made  hia 
^--"  by  the  gift  of  wealth,  kc" — authority  for  the  purchaae,   [of  a  daughter]  la 


84.  An  indication  of  the  dauriiter  made,  is  found  in  the  Haribansa  where  the 
oiEqmng  of  Sura  is  enumerated.  [The  author]  having  thus  premised, — "  Ten  malea 
were  begotten  by  Sura  on  the  chief  queen,  th^  daughter  of  Bhoja,  vis. — tirA  Taau- 
dera  the  long-anned  sumamed  Anaka-Dnndabhi  d^" — then  rontinuing, — **  Next  to 
him  Deva-Bhaga  waa  born,  then  Deva-Sravah,  then  Anavrishti.  Kanavaka  and 
Vatsavaaa:  after  these  Grinloma,  Syama,  Samika,  Gandusha — and  of  him  were  five 
daughters  ;** — and  having  thus  enumerated  th^  fivo-^**  Pritho-kirtti  Pritha,  and  also 
Sraiadeva,  Smta-arava,  Rajadhidcnri,  likewise.  Theae  five  were  mothers  of  war- 
riors,*'—subjoins — **  Kunti  made  Pritha  his  daughter  :  Panda  married  her  :  on  whom 
was  procreated  by  the  god  of  justice  the  king  Yudhishtira  well  versed  in  morality.'* 

85.  In  this  auotation  since  by  the  verb  *  made,*  the  act  of  an  agent  even  shawn : 
the  female  [the  object]  is  a  daughter  made  [kritrimaj. 

8S.  Also  in  the  Padma-purana,  in  the  part  treating  on  the  Bhauma-vrata,  or 
fast  m  honor  of  the  planet  Mars.  "  Formerly  there  was  Sonandika,  a  Brahmana 
thonrai^y  read  in  the  Yedas  :  his  wife  Sunandika  waa  barren  ;  but  extremely 
anxious  [for  issue].  No  offspring  was  bom  to  him  :  from  continuing  barren,  [pre- 
aiatnre]  old  age  came  on.  Himself  having  taken  her  [in  adoption]. — Snsila  who 
waa  the  child  of  another,  beautiful  in  form  and  bom  in  the  familv  of  a  Brahmana 
was  educated  by  him  :  and  that  Brahmani,  also  cherished  her  in  her  house  as  her 
daughter :  and  she  waa  given  in  marriage  to  the  Brahmana  Somesvara  who  then 
accOTding  to  the  form  dedared  in  the  Yedas  married  her,  Ac  dw.** 

37.  Here  the  specification  of — **  himself  having  taken** — indicates  an  instance 
of  a  daughter  made  :  and  the  constraction — was  educi^ed  **  bv  himself* — is  not  accu- 
rate: for  as  the  agent  to  the  verbs  'taking*  and  *  educating^  is  the  same— as  diewn 
h^  the  oast  participle  '  having  taken*— it  is  established  that  the  act  of  educating  is  by 

3S.  An  indication  of  the  dau^^ter  self-given  must  be  searched  for  in  the  other 
PuaoM :  One  the  daughter  deserted  occurs  in  this  passage  from,  the  first  Parban  of 
the  llahabhaiata^  reciting  the  conversation  between  Thishmanta  and  Sakuntala. 
That  barmlt  bc^rot  Sakuntala  on  Henuka.  Ifennka  having  deserted  that  infant  bora 
00  the  bank  of  the  Malini  river,  on  the  delightful  table-land  of  Himavat  after 
ktriag  performed  the  naceaeary  ritea  at  that  river  repaired  thence  <^uickly  to  the 
UKBUy  of  India.    The  birds  having   seen  that  infant   Bleeping   m  the  foieat 

all 
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unmhabited  by  men  and  abounding  in  lions  and  tigers  surrounded  it  on  all 
sides  with  a  view  that  the  voracious  devourers  of  flesh  might  not  hurt  the 
child.  The  birds  then  guarded  on  all  sides  there,  the  daughter  of  Mennka: 
and  I  (going  to  sip  water)  saw  her  sleeping  surrounded  in  the  beautiful  uninhabited 
forest  by  birds.  Having  brought  her  thence  I  adopted  her  as  my  daughter.  The 
maker  of  the  body,  the  bestower  of  Ufe^  and  he  whose  food  is  eaten  these  three  in 
order  are  declared  to  be  fathers  in  holy  ordinance. — Since  she  was  surrounded  in  the 
desert  forest  by  birds  her  name  also  was  in  consequence  fixed  by  me  Sakuntala.  Thus 
recognize,  oh !  Brahmana  my  daughter  Sakuntala.— Being  asked  this  be  declared 
to  theffreat  saint  to  be  my  birth.  Do  you  oh  Lord  of  men  regard  me  as  the  daugh- 
ter of  Ranva,  I  consider  Kjanva  as  my  father :  I  know  not  my  r^  father. 

89.  Here,  from  the  use  of  the  expression — "  having  deserted'* — authority  for  the 
deserted  or  discarded  daughter  is  obvious.  Hence,  it  is  easy  to  establish  authority 
for  each,  by  instances  appropriate  to  &u±.  respectively.    It  is  useless  to  enlarge. 


SECTION    VIII. 

On  the  mourning  f  and  soforth^  of^  or  for,  the  adopted  son, 

1.  Next  uncleanness  [on  occasions  of  birth,  and  death]  in  respect  to  the  adopted 
son,  is  determined.  That  is  not  reciprocal,  in  the  family  of  the  natural  father,  on 
account  of  the  text  of  Manu.  *^  A  given  son  must  never  claim  the  family  and  the 
estate  of  his  natural  father.  The  funeral  oblation  follows  the  family  and  estate  :  but 
of  him,  who  has  given  away  his  son  the  obsequies  fail." 

2.  The  terms  *  funeral  oblation'  and,  *  obsequies'  in  this  text  are  inclusive  of  every 
observance  in  honour  of  manes,  uncleanness  and  so  forth ;  for  the  exclusion  of  thefamily 
and  estate,  which  are  the  cause  of  presenting  the  funeral  oblation  and  so  forth  is  men- 
tioned :  and  it  is  a  restrictive  condition  that  uncleanness  which  is  spiritual,  precede  the 
presenting  the  funeral  oblation,  and  so  forth,  in  honour  of  the  dead. 

8.  And  hence,  the  funeral  oblation  being  barred,  the  exclusion  of  uncleanness  is 
even  implied ;  for  by  well  considering  such  passages  as  the  following  the  concomi- 
tancy  of  the  funeral  oblation  and  uncleanness  appears. — "  Whether  one  of  the  same 
family,  or  one  not  belonging  to  the  family  ;  whether  a  male  or  female ;  whoever  on 
the  first  day  presents  the  funeral  cake  should  complete  the  rites,  till  the  tenth :  and  so 
also,  it  is  not  well  for  those  who  previously  receive  any  thing  from  the  performer 
of  these  rites." — ^*  Whilst  the  uncleanness  lasts,  a  libation  of  water,  and  one  funeral 
cake."— therefore,  there  is  no  reciprocal  imdeanness,  and  the  like,  between  the  adopted 
son  and  his  natural  father,  and  the  rest 

4.  As  for  the  text, — ^  Impurity  fagban)  arising  from  seminal  connection  also 
continues  three  days" — that  is  overruled  by  this  passage  j  "But  of  him  who 
has  given  away  his  son,  the  obsequies  fail ;"  for,  it  applies  to  instances  other  than 
tiiat  of  the  adopted  son.  Besides,  since  it  appears  that  family  and  alliance  by  ob- 
lation of  food  are  collectively  the  cause  of  impurity,  the  libation  of  water,  and  so 
forth ;  should  one  of  these  essentials  be  wanting,  impurity 'and  the  rest,  occasioned 
(partly)  by  it,  does  not  exist. 

(.  Accordingly  Sankha  and  likhita.  "  The  connection  as  sapinda  from  family 
must  be  recogniz^,  as  extending  to  the  seventh  degree :  and  tb,e  funeral  cake,  and 
the  gift  of  water,  purity  and  impurity,  are  consequent  to  it." 

6.  On  the  DEATH  OF  the  SON  GIVEN,  and  the  rest,  the  UNCLEANNESS 
of  the  adoptive  father,  and  others,  endures  for  three  nights.  This  Vrihaspati  declares : 
— ^  Wives,  having  taken  to  other  men,  and  children  bv  the  wife  of  another,  being  dead : 
the  best  of  the  regenerate,  having  bathed,  are  purified." — And  this  rule  for  uncleanness 
applies  to  him  only,  to  whom  the  rdation  of  wife  or  son  refers. 

7.  Marichi  separately  propounds  [the  uncleanness!  of  sapindas  of  the  father, 
connected  within  tiie  third  degree.    **0n  occasions  of  birth  and  death  likewise, 
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[tbe  period  of  impurity,]  ^or  the  first  and  lecond  [husband,]  is  three  nights : 
vheie  the  impurity  ol  the  father  endures  three  nights,  that  of  the  sapindas  lasts 
one  day." 

%,    Althouf^   no  impnritj  of  the  adopter,   by  acceptance   of  sons  given  and 

the  rest,  (who    are    already    bom,^  as  arising  from  thvir  birth  obtains :  still,    un- 

deumess  is  incurred   from  the  birth  of  their  offspring. — Bat,    on   account  of  the 

\nith  of  the  son  of  the  twice  married  woman,   in   his  own  house,   undeannees  on 

thajt  oocaaion  is  fit^ — Thus,  is  impurity  from  birth  shewn. 

9.  This  however  r^^ards  sons  of  equal  class  only. — ^Accordingly  the  Brahma- 
ponna  \—"'  Excepting  the  legitimate  son,  on  the  death  and  birth  of  the  son  of 
the  nife,  and  the  rest,  always  in  every  tribe,  the  impurity  of  those  equal  by  class 
eDdnres  three  nights.    This  is  a  settled  point."* 

10.  *  Always* — ^that  is,— every  time  subsequent  to  investiture  of  the  charac- 
teristic thread. 

11.  [Prajapati  also]  "Wives  having  taken  to  another,  and  children  by  the 
wife  of  another,  Fbeing  dead :!  those  of  the  same  general  family  are  purified  by 
ablution  :  after  three  days  at  least,  one  versed  in  £be  divine  truth. 

13.  Although,  [it  mav  be  alleeed,  that]  on  the  death  of  the  adopter,  the 
imcleamiess  of  the  ailopted  son,  for  ten  days,  is  not  fit,  since  the  [general]  rela- 
tion of  sapinda  and  connection  by  identity  of  family,  associated  together,  are 
wanting  [in  him]  ;  and  no  special  rule  in  that  respect  is  at  present  found  : 
■mi,  by  the  following  passa^  of  Blarichi,  uncleanness  for  ten  days  is  propound- 
ed, for  the  purpose  of  the  disciple's  performing  the  necessary  rites,  isx  honour  of 
his  deceased  *  Guru.*  "The  disciple  of  a  deceased  *  Guru,  performing  uninter- 
mpftcdly  for  ten  days,  with  food  for  manes,  the  obsequies  for  a  father,  is  purified." 

18.  H*re  the  term  *  Guru*  represents  the  preceptor,  and  other  superior  ;  and 
■och  venerable  superiority,  obtains  in  the  individual  in  question  [the  adopter], 
on  account  of  his  performing  the  rite  of  investiture,  and  so  forth.—Therefore,  m 
ease  of  the  adopter  having  performed  the  initiatory  rites  of  the  adopted,  the 
imparity  of  the  latter  endures  for  ten  days  ;  if  this  be  not  the  case,  ror  three 
iri^its  only :  on  account  of  the  text  before  cited. — (§  9). 

14.  So  on  the  death  of  a  sapinda  of  the  adopter,  related  within  the  third 
degree,  the  undeannees  of  the  adopted  son,  is  for  one  day  :  for,  the  text  in  ques- 
tion of  BCarichi  recites, — "  that  of  the  sapindas  for  one  day.** 

15.  On  the  death  of  one  connected  by  a  oblation  of  water,  and  one  belonging 
to  the  same  general  fainily,^ablntionj)nly  is  necessary  ;  on  account  of  the  text  of 

ring  taken  to  another,  and  children  by 
)  same  general  family   are  purified  by 


Pra|apati,  before  cited  (v.  §  ii)  "  Wives  having  taken  to  another,  and  children  by 
the  wife  of  another  being  dead,  those  of  the  i 
aUatioD,  4ec.** 

SECTION  IX. 

On  the  funeral  obsequies  to  be  performed  by  the  adopted  son, 

L  Next  the  funeral  rites,  performed  by  the  adopted  son,  are  described.  On 
this  subject,  Jatukama  says  :—*<  Annually  let  the  son  of  the  wife,  and  legitimate 
son  perform  [obsequies!  according  to  the  parvana  form  :  the  other  ten  sons, 
should  perform  the  rite  dedicated  to  a  single  ancestor.** 

%  *■  Annnally* — ^from  this  general  mode  of  expression,  althoufirh,  the  monthly 
(amavasya)  and  other  periodical  funeral  repasts  be  inferrible  ;  that  only  on  the 
anniversarv  of  the  day  of  death  is  meant.  For,  the  terms — "  the  anniversary  of 
the  day  oi  death'* — are  expressly  used  in  this  text  of  Parasara.  "  [A  funeral  re- 
past,] by  the  legitimate  son,  for  a  father,  who  has  departed  this  life,  on  all  occa- 
noQS  is  in  honour  of  three  ancestors,  that  by  those  of  a  different  general  family 
(aoeka-gotra),  is  the  rite  consecrated  to  a  single  person,  on  the  anniversary  of  the 
day  of  dMth.'* 
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3.  The  expression—*  those  of  a  different  general  family*  (aneka-gotra)— in  this 
text  does  not  intend  the  maternal  grand-father,  and  the  rest  :  for,  its  constructioii 
as  intending  a  secondary  son,  as  contrasted  with  the  legitimate  son,  is  proper, — 


that,  [a  funeral  repast,]  in  honour  of  three  ancestors,  must  be  performed  by  the 
son,  on  the  anniversary  of  the  day  of  the  father's  death,  it  woula  follow,  that  the 
specification  of  the  term  legitimate  were  impertinent. — ^Nor  is  there  any  reetrictiT'e 
rule  that  on  the  anniversary  of  the  day  of  death,  merely  the  rite  consecrated  to  a 
single  person  takes  place  for  the  maternal  grandfather  and  the  rest. 

4.  Accordingly  Marichi  says. — "  Commencing  with  the  father  of  the  mother, 
three  are  considered  maternal  grand-sires. — Let  the  sons  of  daughters  perform  for 
these,  funeral  oblations,  as  for  tiie  father." 

5.  By  ordaining,  in  this  text,  funeral  oblations  in  honour  of  three  maternal 
crand-sires,  the  parvana  or  double  rite  only,  is  inferr6d.-^From  the  expression — 
"as  for  the  father,*' — an  option  of  performing,. for  the  maternal  grand-sires  also, 
obsequies  in  the  form  of  parvana,  or  ekodishta,  is  not  obtained ;  for,  the  sentence 
in  question  is  meant  to  enjoin,  the  absolute  necessity  for  the  performance  of 
obsequies,  in  honour  of  the  maternal  grandfather. 

6.  Besides,  why  should  not  also  the  term  'yearly'  in  the  following  text, 
like  the  word  *  annually'  [in  Jatukama's  text  (§  1.) — supposing  this  word,  there 
occurring,  to  have  such  import,]  intend  the  magha,  and  other  periodical  funeral  repasts, 
**  Excepting  the  first  sixteen  funeral  repasts,  with  rites  performed  with  fire  included, — 
and  the  yearly  obsequies, — at  the  remaining  funeral  repasts,  let  six  cakes  be  pre- 
sented :  this  IS  a  settled  rule." 

7.  Should  it  be  objected,  that  this  would  be  an  intended  consequence ;  it  is 
wrong  for  it  would  follow,  that  the  son  given  and  the  rest,  at  the  different  perio- 
dical funeral  repasts  would  perform  an  ekodishta  rite.  Now  this  is  not  meant  by 
any  one.  For,  if  the  term  comprehend  any  funeral  repasts  in  general,  other 
funeral  repasts,  (as  must  be  understood  from  the  term  '  remaining*)  not  existing, 
any  exception  would  be  impossible. 

8.  Therefore  this  is  the  accurate  exposition  of  the  law, — that  on  the  anni- 
versary of  the  day  of  death,  in  honour  of  the  father  and  mother,  a  parvana 
funeral  repast  only  should  be  performed  by  the  legitimate  son :  by  the  other 
(the  son  given  and  the  rest),  merely  one  consecrated  to  a  single  ancestor.  To 
enlarge  would  be  useless. 

SECJTION  X. 

On  the  succession  of  the  adopted  son, 

1.  The  inheritance  of  the  adopted  son  is  now  propounded.— On  that  subject, 
Yasishtha  says : — ^  When  a  son  has  been  adopted,  if  a  legitimate  son  be  after- 
wards bom,  the  given  son  shares  a  fourth  part." — On  the  default  of  him  he  is 
entitled  to  the  whole. 

2.  Thus  is  the  Dattaka-Mimansa,  compiled  by  the  fortunate  Nanda  Pandita, 
the  son  of  the  fortunate  Rama  Pandita,  lord  of  virtue,  completed. 


Vyavaliar  Mayiiklia  on  Adoption. 

CHAPTER  IV.  SECrriON  4. 

4 1.    For  the  sake  of  consistency  in  deciding  upon  taking  the    heritage  Tajna- 
valkya  gives  this  [detailed]  description  of  sons  principal  and  secondary :  "  Ist.  The 
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kigitimftte  no,  rnmMA]  if  oee  proevMtod  oo  tbe  lawfol  wadded  wifb  :  Sd.  Kami  to 
bifflis  th»  mm  of  an  appoixited  daughter  rpntrUca]  :  8d.  TIm  Mm  of  the  wife,  [kili«- 
tzajaj  is  one  begotten  on  a  wife  by  a  aiiuman  of  her  baibasd,  or  b^  Miiie  otber 
icUbve :  4th.  One  secret!  j  prodaeed  in  the  booM,  is  a  son  of  hidden  ongio  :  6th.  A 
Hamad's  child,  is  one  bom  of  an  anmarried  woouio :  he  is  considered  ss  son  of  his 
Bsiemsl  grand-sire  :  6th.  A  child  begotten  on  a  wonuui  whose  [first]  ouuriage  had 
Bfit  been  consnmouUed,  or  on  one  who  had  been  deflowered  [before  narriage]  is 
csUed  the  son  of  a  twice-married  woman  :  7th.  He  whom  his  father  or  his  mother 
fpn  for  sdopdon,  shall  be  considered  as  a  son  giren  [dattaka]  :  8th.  A  son  boaght. 
If  one  who  was  04^  by  his  father,  and  mother.  9th.  A  son  made,  is  one  adopted  by 
the  nwa  himself.  10th.  One  who  gires  himself,  is  self-giren.  1  Ith.  A  child,  socepted 
witileyet  in  the  womb,  is  one  receired  with  a  bride.  12th.  He  who  is  taken  for 
sdoption,  having  been  forsaken  by  his  parents,  is  a  deserted  son.** 

42:  The  UfftHmaU  son,  bom  of  a  woman  of  eqoal  class,  and  lawfully  married, 
B  the  principal,  [of  those  secondary]. 

43.  The  SM  of  an  appoimUd  daughter  is  of  two  kinds :  Of  which  the  first  is  thas 
ezpUuDcd  by  Yasishtha :  ^^  This  damsel,  who  has  oo  brother,  I  will  giTe  anto 
thee,  decked  with  ornaments  :  the  son,  who  may  be  bom  of  her  shall  be  my  soo.*^ 
And  the  other  fkindj  is  thus  noticed  by  the  same  :  "  The  appointed  daoghter  b  con- 
Bderedtobe  the  third  [description  of  sons].*^  In  this  case,  the  father's  obseqaiee 
sad  the  like,  are  to  be  performed  by  the  [appointed]  daoghter  alone. 

44.  Thesoa  of  the  wi/eis  one  begotten  on  the  wife  of  a  brother  or  other  [rela- 
Urt  dying]  without  male  issue,  under  the  orders  of  the  eldest  brother,  by  his 
younger  bioUier,  or  other  [relative  as  ihe  case  may  be]  being  of  the  same  lineage. 

45u  The  aon  of  a  twiee-marr^td  woman  is  he  who  is  prodnced  of  the  second 
■arrisgeofawoman,  whether  a  virgin  uneigoyed  by  her  nest  husband,  or  whose 
firstnarrisge  had  been  consummated. 

4B.  Here  we  muift  mark,  th«t  with  the  exception  of  the  given  son,  [all  the  OTH  EE 
ten]  SECONDART  SONS  are  SET  ASIDE  IN  the  Kali  or  PRESENT  AGE,  for 
we  read,  in  the  prohibitions  of  it :  **  The  aoceptanoe  likewise  of  sffiliations,  other 
ti^m  those  of  a  legitimate  and  adopiod  son.** 


SECTION  V. 

On  Adoption  (Dattaka), 

L  Ifsnu  says :  **  He  is  called  a  son  given  [dattrima],  whom  his  father  or 
Botiier  afectionately  gives  as  a  son,  being  alike  [by  class],  and  in  a  time  of  dis- 
tress;  confirming  the  gift  with  water.*'  According  to  Hadana:  **The  di^oncthre 
'or*  mesas,  that  if  Uie  MOTHER  be  not  present,  the  FATHER  ALONE  MAY 
GIVE  him  away;  and  if  the  father  be  dead,  the  MOTHER  THE  SAME;  bat  if 
both  be  alive,  then  even  both."  Prom  his  using  the  word  in  DISTRESS,  (it  seeass 
thst)  if  not  in  distress,  he  must  not  be  given. 

2.  Vijnanesvara  says,  *  This  prohibition  regards  the  giver  only  (and  not  the 
^ift) ;  as  affecting  the  person,  and  not  the  religions  ceremony  [kratvartha].  Bat  it 
IS  oot  so  ;  for  the  certsinty  of  the  religious  ceremony  is  ascertained  from  the  invi- 
sible [or  prospective]  nature  of  this  [rule  regarding  gift  of  a  son]  in  the  text.  Or, 
if  indeed  a  vinble  [existing]  [be  allowed  for  obviating  the  exception,  as  to  distress], 
^till,  by  reason  of  the  absolute  necessity  for  the  object  of  tbe  rule  being  prospective 
in  rsftard  to  the  theme  in  hand,  in  going  beyond  it,  the  jestablishiog  of  the  invisible 
[pospeetive]  benefit  produced  by  the  ceremony,  and  not  before  existing,  [is  brought 
abostj.  Some  however  say,  *  To  the  word  distress,  the  sense  of  a  prohibition  does  not 
appljr,  beoiuse  of  the  want  of  that  qualitv  of  the  Parisankhya  rules,  [which  would 
■hew]  non-existence  of  distress,  by  the  absurdity  they  would  involve,  among  otber 
tbiBKs,  of  quitting  the  straightforward  sense  of  the  text :  and  that  we  require  only 
toeapposesome  sign  or  motive  of  distress:  not  that,  when  distress  is  the  inciting 
Betire,  by  not  giving  the  son  the  crime  of  [not  relieving]  distress  [will  beincnrredj 
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because  the  mere  connexion  of  name  and  person  in  this  text  is  to  be  understood,  and 
there  is,  in  [declaring]  the  necessity  of  distress,  a  want  of  the  actual  completion  of  the 
gift 

8.  Moreover,  the  assertion  made  by  him  [Vijnanesvara]  in  his  chapter  on  mar- 
riapre  that :  *  In  transgressing  the  prohibition  against  [espousing]  sickly  brides,  and 
the  like,  it  is  merel^^  an  opposition  to  a  manifest  object,  [or  rule]  whilst  the  state  of  a 
lawful  wife  is  superinducea  notwithstanding,'  is  by  the  above  argument  overruled. 

4.  Alike^  according  to  Medhatithi,  means,/ not  by  tribe,  but  by  qualities  suit- 
able to  the  family  :  accordinglv,  a  Kshatriya,  or  a  person  of  any  other  inferior  class 
mav  be  the  ^ven  son  [dattakaj  of  a  Brahmana.     But  Kulluka  Bnatta  says,  it  means 

*  EtjUAL  IN  CLASS,^  and  this  is  correct ;  for  Tajnavalkya,  after  enumerating  the 
twelve  sorts  of  sons,  in  this  way  :  *^  The  legitimate  son  is  one  procreated  on  thelawful 
wedded  wife :"  Ac,  sa^s  :  "  This  law  is  propounded  by  me  in  regard  to  sons  equal  by 
class."  And  this  I  will  make  clear  by  two  texts  of  Saunaka,  to  be  cited  hereaft^ 
[para  9  j.  Vijnanesvara  also  declares  the  same:  "  By  the  eldest  son,  as  soon  as  bom, 
a  man  becomes  the  father  of  male  issue  ;'* '  for  the  eldest  chiefly  fulfils  the  office  of  a 
son,  and  is  therefore  not  to  be  given.'  And  this  prohibition  also  regards  the  giver 
only,  and  not  the  taker,  according  to  the  same  authority. 

5.  This  prohibition  might  indeed  apply  to  the  giver  alone,  provided  this  toxt  of 
Mann  contained  a  prohibition  of  the  gift  of  an  eldest  son.  But  it  does  not,  for  there 
is  a  want  of  proof  [in  the  affirmative],  and  because  the  expression,  become*  thejather 
of  male  iume,  is  a  declaration  of  parentage  alone,  and  mor<>over  that  even,  as  refpirds 
its  applicability  to  the  discharge  of  debt  alone.  Accordingly,  the  last  hemistich 
exactly  agrees  with  this  interpretation  :  "  And  is  exonerated  from  debt  to  his  ances- 
tors ;  such  a  son  therefore  is  entitled  to  take  the  whole."     The  whole,  the  wealth. 

6.  And  a  MALE  child  ALONE  becomes  ADOPTED,  not  a  female,  "  He  [mA] 
is  called  a  son  g^ven."  From  the  pronoon  Ae,  entered  in  the  text,  [being  masculine, 
and]  referring  to  connexion  between  name  and  person,  we  must  understand  one, 

*  where  a  mother  and  father  are  agents  ;  where  affection,  water,  and  proper  qualifica- 
tions exist ;  with  necessity  as  a  reason  ;  and  where  the  act  of  gift,  equality  of  class, 
and  male  sex  [are  united]/  in  the  same  way  as,  from  the  [masculine]  pronoun  Aim, 
in  the  holy  text :  "  Let  a  Brahman  of  eight  years  be  initiated,  and  ler  hin  [tarn]  be 
instructed,'*  we  infer,  '  that  the  age  is  eight  years  ;  the  order,  that  of  a  Brahman  ; 
and  the  sex,  male  ;  bis  initiation  with  the  string  completed,'  Ac. 

7.  From  this  resulto  the  refutation  of  what  some  persons  have  held,  vis. : 
'  That  the  terminations  ktre,  and  mam  being  common  to  all  panders  ;  that  the  word 
dattrima  ending  in  ma-m  therefore,  since  there  is  no  distinction  between  it,  and  the 
act  by  which  a  gift  is  concluded,  it  may  be  applied  in  like  manner  even  to  a  g^rl, 
when  given,  whether  to  her  husband  or  to  any  other.' 

8.  Saunaka  thus  declares  the  MODE  OF  ADOPTING  a  son :  **  I,  Sannaka, 
now  declare  the  best  adoption :  One  having:  no  male  issue,  or  one  whose  male  issue 
has  died,  having  fasted  for  a  son  ;  having  given  two  pieces  of  cloth,  a  pair  of  earrings, 
a  turban,  a  ring  for  the  forefinger,  to  a  ^nest  religiously  disposed,  a  follower  of  Vishnu, 
and  thoroughly  read  in  the  Vedas :  having  venerated  the  king  and  virruous  Brah- 
manas,  by  a  madhuparka :  both  a  bunch  of  sixty-four  stems  entirely  of  the  kusa  grass 
and  fuel  of  the  palasa  tree  :  having  collected  these  articles,  having  earnestly  invited 

'  kinsman  and  relations ;  having  entertained  the  kinsmen  with  food :  and  especially 
Brahmanas :  having  performed  the  rites,  commencing  with  that  of  placing  the  con- 
secrated firej  and  ending  with  that  of  purifying  the  liquid  butter :  having  advanced 
before  the  giver,  let  him  cause  to  be  asked  thus,  *  give  the  boy.'  The  giver,  being 
capable  of  the  gift,  [should  g^ive]  to  him  with  the  recitation  of  the  five  prayers,  the 
initial  words  of  the  first  of  which  are.  Ye  yajnyena,  Ac  Having  taken  him  b^  both 
hands,  with  recitation  of  the  prayer,  commencing,  *  Devasyatva,  Ac  ;*  having  in- 
audibly  repeated  the  my^stical  invocation,  Angad  ange,  Ac.  *^  having  kissed  the  fore- 
head of  the  child  :  having  ardomed  with  clothes,  and  so  forth,  the  boy  bearing  the 
reflection  of  a  son :  Accompanied  with  dancing,  songs,  and  benedictory  wordSj  hav- 
ing seated  him  in  the  middle  of  the  house :  having  according  to  ordinance,  ofrered  a 
burnt  offering  of  milk  and  curds  [to  each  incantation,]  with  recitation  of  the  mystical 
invocation,  *  Tastva  hrida'  :  the  portion  of  the  Rigveda  commencing,  *■  tubhyam  ague  :* 
and  the  five  prayers,  of  which  the  initial  words  of  the  first  are  Somo  dadat,  Ac'* 
[let  him  close  the  ceremony.] 


Digptized  by  VjOOQIC 


ViL  MAY.]  CIVIL  CODE.     CHAPTEB   II.  83 

9.  **  Hie  adoption  of  a  boh,  by  any  Brahman,  must  be  made  from  amongst  8a< 
pindii,  or  kinsmen   coimected    by  an  oblation  of  food,    or  on  failure  of  these,  an 


I,  or  one  not  so  connected,  ma^  be  adopted  :  otherwise,  let  him  not  adopt." 
''Of  Kshatriyaa,  in  their  orwn  class  positively  :  and  [on  default  of  a  sapinda  kinsman] 
cm  in  the  general  family,  following  the  same  primitive  spiritual  guide  fgnru]  :  Of 
Til«yti  from  amon^t  those  of  theVaisya  class.  [Yaisvajateshu J  ;  of  Sudras  from 
tsMont  those  of  the  Sadra  class.  Of  all,  and  the  tribes  likewise,  IN  [THEIR 
OWN]  CLASSES  ONL.T  :  and  not  otherwise.  But  a  daughter's  son,  and  a  sister's 
HQ  ue  affiliated  hy  Sudas  :**  "  By  no  man,  having  an  only  son  [ekaputra]  is  the 
ipftofasoniobe  ev^er  made.  By  a  man  having  several  sons  [bahuputraj  such  gift 
■  to  be  made,  on  account  of  difficulty  ^prayatnatas]  :'*  ''  Let  the  best  of  the  regene- 
nte  [the  Brahman]  to  the  eictent  or  his  ability,  bestow  a  gratuity  on  the  officiating 
poML  A  king  [Kshatriya,  the  produce  of  ]  half  even  of  his  dominion  :  next  in  order, 
1  Yaisya  three  hundred  pieces  ;  a  Sndra,  the  whole  even  of  his  proper^  :  if  indi- 
gent, to  the  extent  of  his  means."    Bearing  the  reflection^  equal  to,  for  Uke]. 

10.    A  daughter* 8  son  and  a  sister^t  ton :  Now,  as  in  the  instance  of  the  stick  in 
the  formula  :  **  (The   Bacrificer,  yajman]  delivers  the  stick  to  [the    Brahman,  who 
personates!  Maitra  Varana  :**  though  the  stick  [really]  be  the  object  required,  from 
the  neoesaity  of  its  pievioaa  existence,  still,  by  the  use  of  the  fourth  case  [to],  Maitra 
\anma  ia  ^one  denoted  as  the  object,  as  is  the  most  fit,  from  his  act  of  uttering  the 
tammona   in    the  formula :  ^  The  holder  of  the  stick  [he   who  personates   Maitra 
Vanina]  then  atters  the  invocations  [to  the  deities,  for  their  presence  in  the  sacri- 
fice].'^   Eten  so,  in  this  place,  since  the  state  of  non-release  from  debt  [results  from 
want  of  a  son],  and  because  the  sixth  case  [of  Sudras,  in  the  text]  has  the  senne  of 
the  fourth  [to  or  for],  therefore  both  the  daughter's  and  the  cister's  son  alone  are  to 
be  admitted  for  Sudras,  as  the  means  [of  relieving  the  father  from  debt  J  So,  by  the 
proprierr  of  only  these  two,  the  purport  of  the  restriction  of  the  rule  is  declared  : 
thus,  ^  The  daughter's  son  and  the  sister's  son  alone  are  for  Sudras."    But  if  the 
imposdbili^  of  it  for  Sudras  [be  urgedj,  by  reason  of  the  impropriety  of  the  re- 
striction, [I  answer];  they  are  both  exhibited  by  the  texts  as  the  objects  for  Sudras 
^one,  since  it  wonla  be  absurd  to  make  the  restriction  apply  to  the  agent,  [parisan- 
khya]  in  respect  to  Brahmans  and  the  rest. 

IL  Therefore  the  DAUGHTER'S  SON,  and  SISTER'S  SON  even,  are  the 
most  proper  for  Sudras :  In  default  of  them,  another  also  J[mav  be  adopted],  if  of 
stmHar  claaa,  as  declared  by  the  same  author  [para.  9]  :  '*  Of  Sudras  from  amongst 
those  of  the  Sudra  class."  This  word,  clast,  is  not  [necesffarily]  implied,  by  its  con- 
Dcxioo  with  *  daughter's  son  and  sister's  son,'  alone,  for  there  is  no  [necessary]  mutual 
connexion  between  the  states  of  '  daughter's  eon,  sister's  son  and  common  caste  */ 
And  there  is  a  risk  of  our  [thereby]  making  an  absurdity  of  parallel  passages  of  the 
mae  author.  This  is  fuUy  explained  by  my  father  in  his  Dvaita  Nimaya,  and  the 
■UBeis  the  rule  [achara]  ordained  by  sages. 

12.  And  Uie  assertion  of  their  right  [to  adopt]  being  demonstrable  in  the  very 
same  way,  as  [tiie  argument  upon]  the  word  Nishadastha  pati,  the  assertion  in  the 
Saddhi  Yiveka,  that  there  is  a  want  of  title  for  Sudras  to  celebrate  the  acceptance 
of  a  son  with  a  Homa  authenticated  by  Yedaka  mantras,*  is  hereby  refuted. 

18.  The  Homa,  however,  being  accompanied  with  mantras,  must  be  cele- 
bcatcd  by  them  through  the  instrumentality  of  a  Brahman,  in  conformity  to  tiie 
text  of  Parasara :  "  When  fasta,  vows,  burnt  sacrifices,  ablution  at  a  tirtha,  silent 
■wditetion,  or  prayer,  and  the  like,  are  performed  by  a  Brahman  [on  the  part  of  an- 
other] the  benefit' of  them  accrues  to  him  who  caused  their  perfomance."  And  the 
is  declared,  both  by  Smartha  and  Harinatha. 


14.  However,  what  [ui  seeming  contradiction]  Parasara  himself  adds:  "The 
Brahmana  who,  for  the  sake  of  daksniua,  performs  Homa  with  sacrificial  materials 
famished  by  a  Sudra,  shall  himself  because  a  Sudra  and  the  Sudra  shall  become  a 
Brahmana,  means,  according  to  Madana,  that  the  whole  benefit  of  the  act  accrues 
to  the  Sudra,  whilst  the  crime  fully  attaches  to  the  Brahmana. 

15.  The  ri^t  also  pertains  to  women,  equally  as  to  Sudras,  by  reason  of  the 
text :  **  Women  and  Sudraa  are  governed  by  the  same  law." 
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16.  Vasishtha :  '*  Man,  produced  from  virile  Beed  and  uterine  blood,  proceeds 
from  his  father  and  his  mother,  as  an  effect  from  its  cause.  Therefore  his  father  and 
mother  have  power  to  give,  to  sell,  or  to  abandon,  their  son.  But  let  no  man  give,  or 
accept,  an  only  son  :  for  he  is  [destined]  to  continue  the  line  of  his  ancestors.  Let 
not  a  woman  give  or  accept  a  son,  unless  with  the  assent  of  her  husband."  "A  person, 
being  about  to  adopt  a  son,  should  take  an  imremote  kinsman,  or  the  near  relation 
of  a  kinsman,  having  convened  his  kindred,  and  announced  his  intention  to  the  king, 
and  having  offered  a  burnt  offering,  with  recitation  of  the  pravers  denominated 
'  vjahriti*  in  the  middle  of  his  dwelling.  But,  if  a  doubt  arise,  let  him  set  apart, 
like  a  Sudra,  one  whose  kindred  are  remote ;  for  it  is  declared  [in  the  YedAsI  : 
*  Many  are  saved  by  one.'  When  a  son  has  been  adopted,  if  a  legitimate  son  be 
afterwards  bom,  the  given  son  SHARES  a  fourth  part." 

17.  Therefore,  if  there  must  be  an  ORDER  FROM  the  HUSBAND,  it  is  for 


care  o^  by  her  father  while  a  child,  by  her  husband  when  married,  and  by  her  sons, 
in  her  old  age.  If  none  of  these  exist,  let  her  other  relations  [Nyati]  take  care  of 
her.  A  woman  is  never  fit  for  independence."  This  has  been  declared  by  YiynA- 
valkya  only  with  reference  to  difference  of  age,  and  the  circumstances  of  a  woman, 
being  under  the  power  of  her  husband.  In  case  of  his  beiug  dead,  or  [unablej  from 
old  age,  or  other  [disqiodificationl,  or  from  helplessness,  then  [she  is]  indeed  under 
the  power  of  her  sons  or  other  relatives. 

18.  By  Katyayana  also  it  has  been  said  **  If  a  woman,  without  the  orders  of  her 
father,  husband,  or  son,  should  perform  obsequies,  such  obsequies  are  of  doubtful 
validity.**  What  is  here  said  of  the  orders  of  her  father,  husband,  Ac  relates  only  to 
the  difference  of  age.  ObstqwM  here  means,  rites  performed  for  the  other  world; 
wherefore,  at  whatever  age  a  married  woman  may  [require  toj  receive  the  command 
of  her  husband,  that  very  command  is  in  the  ca»e  of  a  widow  not  required,  since  the 
command  of  any  other'  person,  not  here  mentioned,  is  nowhere  declared  requisite. 
Therefore  the  right  of  adoption,  even  without  the  order  of  her  [late]  hnsbanc^  does 
pertain  to  a  widow. 

19.  The  wwemote  hinaman,  means,  in  each  case,  the  sapinda  nearest  [to  the 
adopter]  ;  among  whom  again,  tne  nearest  of  all  is  the  BROTHER'S  SON;  for: 
"If  among  several  brothers  of  the  whole  blood,  one  of  them  have  a  son  bora 
Manu  pronounces  them  all  fathers  of  a  male  child  by  means  of  that  son  "  And  the 
Mitakshara  has  the  same.  And  this  must  be  the  proper  motive  of  that  precept ; 
for  it  is  impossible  there  can  be  any  other.  The  remote  kinsman,  means  *■  one  or 
another  caste.'  And  my  father  has  said  that;  "A  MARRIED  MAN,  who  has 
even  had  a  sou  bom,  MAY  BECOME  an  ADOPTED  son."  This  also  is  reason- 
able, for  it  is  not  in  opposition  [to  other  maxims]. 

20.  As  for  this  text  of  the  Kalika  Purana :  "  0  Lord  of  the  earth,  a  son,  having 
been  initiated  under  the  family  name  of  his  father,  unto  the  ceremony  of  tonsure  in- 
clusive, does  not  become  the  son  of  another  man  [anyastas].  The  ceremony  of 
tonsure  and  of  investiture  being  indeed  performed,  under  his  own  familv  name,  sons 
given,  and  the  rest  may  be  connidered  as  issue :  else  they  are  termed  slaves.  After 
their  fifth  year,  0  king,  sons  given,  and  the  rest  are  not  sons.  [But]  having  taken  a 
boy  of  five  years  old,  tne  adopter  should  first  perform  the  sacrifice  for  male  issue."  It 
relates  to  asagotras  only.  Utdo  th«  ceremony  oj  tofuure  incUnve  ;  The  particle,  01147, 
here  is  inceptive,  used  for  the  sake  of  entirely  including  all  such  cases ;  for  if  it  be 
meant  as  a  limit  conclusive,  it  will  have  the'  objection  of  being  in  opposition  to  the 
ceremonies  of  tonsure  and  investiture  [specified  in  the  text.]  But  such  reliance  is  not 
to  be  placed  on  this  last  passage,  because  it  is  not  to  be  found  in  two  or  three  copies 
of  the  Kalika  Purana. 

21.  The  son  given  is  of  two  sorts ;  first,  simple ;  second,  SON  OF  TWO 
FATHERS,  (dvyamushya^ana.)  The  first,  is  one  bestowed  without  any  special 
compact ;  the  last,  is  one  ji^ven  under  an  agreement  to  this  effect,  *  he  shall  belong  to 
us  both.*  here  the  first  will  perform  the  funeral  ceremony,  and  the  other  rites  for  the 
adopter  only,  as  may  thus  [be  demonstrated]  :  In  the  desire  of  accomplishing  the 
acceptance  of  a  son,  by  the  term  '  son  *  being  in  the  second  person,  in  the  phrase. 
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"Mag  abovt  to  m1o|^  m  wtm"  [pan.  16]  aad  Um  likt.  deteiUng  tk«  ndet  for  tb« 
eoeaooy,  tbe  Dfodocikm  of  a  mm  is  daeUred.  And  not  that  ike  adoptar  can  poMibI y 
inugine,  *  his  filial  relatioBahip  ia  darhred  from  my  eapadty  of  begettuig.'  Tlieref ore, 
fmi  the  word '  son,*  after  baring  iasUnead  the  whole  duties  of  a  son,  we  most  admit 
tke  predaction  of  one,  ma  Imt  as  reciaisite,  and  not  prerioaslT  ezistiag.  Henee,  in  the 
hakf  of  the  accepttH-,  the  eoodition  maj  [in  this  waj]  be  broaintt  aboat :  From 
vhidi  remit  the  acts  saltable  to  the  diifereat  rshitions,  of  son,  fafiier,  aad  the  rest. 
ETSDSt  is  declared  bv  Mann :  **A  giren  son  nnist  nerer  elaim  the  fsmilj  and 
tifeite  of  his  nataial  Cstber ;  the  funeral  oblation  follows  the  famil j  aad  estate, 
betsf  hin  who  has  gireo  awaj  his  son,  the  obsequies  fsiL" 

21  /baoiMtAey<MM^aM<fe««a<6,  goes  after  the  faaUy  aad  estate,  the  latter  ex- 
pteasion  eMresponding  geDarally  with  the  term  **  goes  along  with.**  Tbe  msa  soa,  the 
sio^c  adopted ;  since,  in  the  case  of  a  Dvrainiuhjajrana,  tbe  [doable]  obligation  of 
fuittj  connexion  and  the  like,  will  be  hereafter  declared.  Thtjumerai  oblation 
sccofdiBg  to  Medhatithi,  Knlloka  Bhatta,  and  others,  means  the  funeral  ceremony,  and 
otker  Sraddbsi  According  to  other  authors  again  the  funeral  (Motion  means 
mpiDda  connexion;  and  <^m0msc«,  the  funeral  and  other  Sraddbas.  Tbe  eorrert 
interpretation  is  this  :  As  b  j  the  passage  :  **  He,  who  has  begotten  a  son,  and  whose 
ban  u  frtiU J  black,  maj  maintain  a  sacred  fire,**  the  difference  as  to  his  see  and  coo- 
ditioa  ta  exemplified,  and  again,  the  difference  of  place,  bj  tbe  passage  :  **  He  measures 
oofc  the  imier  portion,  and  the  outer  portion  of  tbe  altar  ;  **  eren  so,  in  fhis  plac^,  . 
bavii^  merelr  exemplified  the  acts  connected  with  the  obligation  of  the  faneral 
oblatioe  for  the  natural  father  and  the  rest  by  the  terms,  *  family,*  *  estate,'  *  funeral 
•Uaboo,*  aad '  obaeqniea,*  the  cessation  of  them  is  declared. 

2S.  From  this  also  results  the  establishment  of  the  CESSATION  OF  FAMI- 
LY CONNEXION  with  the  father's  whole  brother,  and  the  rest  Therefore  also, 
era  the  ton,  begotten  by  the  simple  adopted  son,  ahall  perform  I  bis  father*i] 
sapindi  kaian,  panraoa  obseqniea,  and  the  rert,  in  conjunction  eren  with  the  [origi- 
nal] adopter.    Eren  so,  his  son  also. 

24.  Howerer,  what  Katymyana,  opening  the  discussion  of  the  *  ton  of  two 
iatheis,*  by  this  text :  **  Now,  i^en  the  family  connexion  of  sons,  either  adopted, 
puehaaed,  or  son  of  an  appointed  daughter,  remains  unsettled,  through  their  accept- 
ance by  another  they  become  sons  of  two  fathers,*'  and  the  like,  says :  **  If  there  be 
BO  offering  of  these  adopters  by  their  own  wires,  they  [the  secondarr  sons,]  take 
the  estate,  and  give  the  funeral  oblations  to  three  ancestors;  if  Uiers  be  no 
fofiipiDgj,  to  either  [the  giver  or  receiver],  they  will  give  the  oblation  for  both. 
Hanor  teparately  considerea  both  in  one  Sraddba,  they  ihall  call  upon  both  of  them.** 
Has  reference  to  tiie  *  son  of  two  fathers,*  because  of  his  premising :  *  7*Asf  become 
•om»  i^  two  faSJkert: 

&  If  either  tiie  natural  parent,  or  the  adoptive  father,  hare  no  OTHER  MALE 
ISSUE,  the  £>vyamnshyayana,  or  *aonoftwo  fathers.*  shall  present  the  funeral 
oblation  to  him,  and  shall  take  his  estate  :  but  not  so  if  there  be  [male  issue].  If 
both  have  l^;itimitate  sons,  he  offers  an  oblation  to  neither,  but  takes  a  quarter  of 
the  share  aUotted  to  a  legitimate  son  of  his  adoptive  father :  from  this  text  of 
Vasiditah.  ^  When  a  son  has  been  adopted,  if  a  le^timate  son  be  afterwards  bom, 
the  civeB  son  takes  a  fourth  part  ;**  and  likewise  this  of  Katyayana.  **  If  a  legitimate 
too  be  bom,  the  rest  are  pronounced  shares  of  a  fowrtk  part  provided  they  belong  to 
^  same  tribe :  but  if  they  be  of  a  different  class,  they  are  entitled  to  food  and 
laiment  only.**  The  reading  in  the  Kalpataru  is,  *  a  third  part*  Those  of  the  soms 
tnbt^  according  to  Yijnanesvara,  are  the  son  of  the  wife,  the  son  adopted,  and 
the  rest 

26.  Bat  if  sons  are  wanting  to  both,  then  be  shall  perform  a  single  Sraddba  to 
both  alae ;  in  the  mode  declared  above,  by  tbe  term  ^  in  one  Sraddba,'*  Ac  More- 
over mtheHemadriisatextof  Krshm^ini:  **  As  many  as  there  may  be  degrees 
of  forefathers,  with  so  many,  their  own  forefathers,  let  sons  given,  and  the  rest  asso- 
ciate the  deceased ;  in  order,  their  sons  with  two  forefathers,  tneir  grandsons  with  one 
dMmld  [do]  the  same.  The  fourth  degree,  at  pleasure.  This  [sapinda  relation] 
txtends  to  three  degrees.*'  **  At  the  reg^ar  seasons,  there  is  no  distinction  of  degrees : 
bat  00  the  [anniv^sary]  day  of  death,  having  invoked  them  singly,  let  him  perform 
the  Snddha  according  to  tbe  proper  rite.**  Which  sense  is  oonsooant  also  to  the 
text  of  Katyayana.  [para.  24.] 
a  12 
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27.  This  18  the  meaning :  '  The  son  of  two  fathers,  and  the  rest,  shall  perform 
the  sapinda  karan  of  those  dying  in  the  families  of  both  the  real  and  adoptive  father, 
together  with  those  of  the  same  degree,  [that  is]  in  company  with  the  father  [of  the 
deceased j,  and  the  rest.  Bat  the  sons  of  those  adopted,  and  the  rest,  shall  perform 
their  sapindi  karan  together  with  that  of  both  the  natoral^  and  adoptive  [rather]. 
Their  grandsons  also  shall  associate  their  real  father  with  their  adoptive  grandfather, 
and  their  real  great-grandfather.'  The  fourth  degree^  their  great-grandson.  Pleasure. 
desire  ;  that  is,  they  shall  invoke  the  adopter,  or  not,  [as  they  please]  ;  bat  the  real 
father,  they  shall  even  summon.  At  the  regular  teasoru ;  that  is,  at  the  days  of  new 
moon,  [amavasya]  and  other  seasons  the  Sraddha  according  to  the  degrees  of  [fore- 
fathers] of  the  real  and  adoptive  fathers,  is  to  be  celebrated.  But  on  the  anm-versary 
of  death,  having  invoked  the  single  person  alone,  let  them  celebrate  the  Ekoddishta 
sraddha  for  him. 

28.  Some  however  say :  '*  Since  the  rite  of  siniple  adoption  is  not  [mentioned],  it 
does  not  exist ;  and  there  is  no  agreement  to  the  effect :  ^  He  belongs  to  as  both,* 
because  no  rite  for  it  exists.  One  taken  without  this  agreement,  therefore,  is  even  a 
son  of  two  fathers. — And  even  by  him,  either  a  double  sraddha,  or  a  single  one,  may 
be  celebrated  by  invoking  [singly  or  together]  both  his  real  and  adoptive  father,  in 
the  Amavasya  and  other  [Sraddhas].  But  the  sapindi  karan^  Parvana,  and  other 
Sraddhas,  must  be  performed  for  the  adopted  son,  in  company  with  both  his  real  and 
adoptive  father,  by  his  son.    Even  so,  by  his  son,  and  the  rest" 

29.  This  must  be  considered.  Because,  though  the  phrase  *  simple  adopted*  is 
certainly  nowhere  mentioned,  still  however  this  [raeaningj  satisfactorily  results,  even 
from  the  declaration  of  the  entire  cessation  of  the  connexion  with  the  real  father  and 
the  rest,  by  the  above  recorded  text  of  Mann  [para.  21]  which  prohibition  does  not 
apply  in  a  Dv^amushayana  adoption.  Further :  A  marriage  in  the  family  of  the 
procreator  [Viji]  within  seven  degrees,  which  is  altogether  illegal  according  to  the 
text  of  Gautama :  With  the  kinsmen  on  the  side  of  the  father,  viz.  of  the  procreator 
[Yiji]  beyond  the  seventh  de^ee;  and  with  those  on  the  mother's  side,  beyond  tiie 
fifth  ,  dec.,"  would  be  unmeamng  in  a  Dvyamushayana  adoption,  because  the  sapinda 
affinitv  [to  the  procreator]  still  exists  therein  [beyond  that  ].  Therefore,  the  term. 
*  simple  adopted'  must  necessarily  be  expressed,  to  make  the  same  agree  with  that  of 
the  text,  because  of  the  declaration  of  the  prohibition  of  the  sapinda  connexion. 

80.  Moreover,  in  the  Pravaradhyaya  [it  is  said]  :  ^  They  who  become  sons  of 
two  fathers,  [dvyamushayana]  whether  adopted,  purchased,  or  the  rest  cannot  take 
in  marriage  any  one  of  either  Gotra,  after  the  example  of  Saunga  and  Saishira."  In 
which  alsothe  term  either  Gotra  is  spoken  of  the  Dvyamushayana.  And  the  prohibi- 
tion of  connexion  in  the  real  family  tGotra]  is  declared  by  the  text  of  Manu  ;  which 
is  the  difference  [between  the  two] .  By  the  distinction  also,  between  adopted  son 
^simple'  and,  *  son  of  two  fathers'  j,the  term,  simple]  is  proper  to  be  included  ;  wh^ice 
even  the  propriety  of  the  term  '  simple  adopted  soir  is  established. 

81.  Even  so  Bhatta  Somesvara  satisfactorily  reconciles  the  one  doctrine,  mider 
the  text  of  Manu  [para  21]  :  *'  That  there  was  a  cessation  of  the  sapinda  connection 
between  Arjuna  [as]  the  son  of  Kunti,  bom  after  she  vras]  given  in  adoption  by  [her 
father]  Sura  to  Kuntibhoja,  and  Subhadra,  [asl  the  daught^  of  Yasudeva,  who  was 
the  son  of  Sura,"  with  the  opposite  opinion.  *Hnat  Arjuna  could  not  marry  the  said 
Subhadra,"  as  might  seem  to  result  from  tnat  text  of  Guatama  [para.  29J,  appljring 
solely  to  the  prohibition  of  [a  wife]  come  of  the  father's  kindred,  by  adducing  the 
affirmation  of  the  commentanes  in  favour  of  the  utter  exclusion  of  the  family  con- 
nexion [after  the  adoption]. 

32.  As  for  what  some  author  says :  'That  the  sapinda  connexion  of  Kunti  with 
the  family  of  Sura  is  declared  by  Somesvara,  under  the  text  of  Gautama,  to  continue 
through  seven  degrees,'  the  reason  is,  that  he  has  not  read  the  book.  Therefore,  the 
text  of  Gautama,  after  having  previously  declared  the  cessation  of  sapinda  relation- 
ship, refers  to  the  prohibition  f of  marriage]  in  the  family  of  the  natural  father,  and 
not  as  considering  the  subject  of  sapinda  relationship.  In  this  way  the  correctness  of 
the  terms,  son  *  simple  adopted/  and  *  son  of  two  fathers,'  being  established,  the  possi- 
bility of  an  agreement  to  the  effect :  "  He  shall  belong  to  us  both,"  [para.  21]  is  like- 
wise established  ;  for  the  object  is  manifest,  by  the  accepter  knowing  him  to  be  *  son 
of  two  fathers.'  And  again,  the  sapinda  relationship  of  the  simple  adopted  son,  ex- 
tends, in  his  adoptive  father's  family,  to  seven  degrees  on  the  father's  side,  and  to  five 
degrees  on  the  mother's  side. 
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33L  As  for  these  texts  of  Yriddha  Gantamft  :  **The  sons  given,  purohased,  and 
theitit,  who  are  adopted  from  those  of  his  own  general  family,  by  the  observance  of 
fonSf  enter  the  lineage  [gotrata,  of  the  adopter].  But  the  relation  of  sapinda  is  not 
iododed,**  as  well  as  of  Brhat  Manu :  '*  Sons  given,  purchased,  and  the  rest,  retain 
rditioD  of  sapinda  to  the  natural  father,  as  extending  to  the  fifth  and  the  seventh 
degnei :  like  this,  their  general  family,  which  is  also  that  of  their  adopter,"  and 
moreorer  of  Narada :  ^  For  the  sake  of  religious  merit,  [being  adopted]  like  the  real 
son,  Boder  the  family  name  of  each  respe^vely  [tat  tat  gotrenaj  sons  [who  are] 
reared :  for  snch,  merely  participation  in  a  share,  and  [the  oblation  of]  the  funeral 
cake,  if  declared"  they  are,  all  three,  not  of  good  authority  ;  [at  least,  if  their  autho- 
rify  be  good,  they  are  to  be  used  only  for  the  sake  of  determming  the  want  of  sapinda 
relationihip  of]  the  Dvyamnshyana,  as  far  as  seven  generations,  in  the  family  of 
the  adopter ;  for^  in  the  case  of  a  simple  adopted  son,  his  sapinda  relationship,  as  far 
as  Kven  generations  in  the  family  of  the  adopter  [Palaka]  is  declared  [to  commence] 
by  the  before  quoted  text  of  Grantama,  [para.  29]  and  because  his  sapinda  relation- 
Bip  at  the  same  time,  in  the  family  of  his  real  father,  is  declared  to  cease  by  the 
text  of  Mann  [para.  21]. 

84.  As  for  the  following  matter^  written  by  certain  respectable  authors  in  dis- 
emsiDgthe  subject  of  sapinda  relationship :  **  Tet  if  [an  adopted  son's]  investiture 
aod  other  initiatory  rites,  have  been  celebrated  in  the  general  famil;^  [gotra]  of  his 
real  father  his  sapinda  relationship  to  his  real  father's  family  [kula]  is  retained,  both 
to  the  father,  ana  to  the  mother:  to  the  fifth  degree  [from  the  mother,]  and  to  the 
■erenth  [from  the  father]  :  but  to  the  three  de^^reesin  the  family  of  the  adopter,  by 
resioa  that  there  is  a  want  of  the  state  of  begettmg,  and  of  investiture,  to  the  author 
of  the  secondary  paternal  relation,  the  adopter.  However,  if  the  adopted  son  be  [so] 
initiated  in  the  general  family  of  the  adopter,  his  [sapinda  relationship^  with  the 
adopter  and  the  rest  [of  his  family,  will  continue]  even  to  seven  generations,  and  to 
fire  [as  above  :"]  its  foundation  is  not  known. 

86.  Again :  If  the  paternal  relation  exists  not,  by  reason  of  the  absence  of  the 
sets  of  begetting^,  of  investiture,  and  the  like,  in  what  manner  arises  the  adopted  son's 
lapinda  reUtionship  to  either  [even,]  as  far  as  three  degrees  or  his  performance  of 
Snddha  and  c^er  ceremonies  for  the  adoi>ter  and  the  rest  of  his  family  ?  Neither  can 
it  be  said, '  the  paternal  relation  and  sapinda  relation  are  [nece:>8arily]  connected,' 
because  tnr  this,  on  the  absence  of  the  first,  the  want  of  the  sapinda  relationship  would 
ensue,  the  result  of  it  is  this :  Sapinda  RELATIONSHIP  even  [of  the  adopted  son] 
WITH  the  AJX)PTER  AND  the  rest  of  HIS  FAMILY,  has  been  already  pronounc- 
ed from  the  text  of  Gautama  and  others  [para.  29  :]  **With  the  kinsmen  on  the  side 
of  the  jnocreator  beyond  the  seventh  degree."    And  this  is  conclusive. 

86.  Now  this  is  the  rite  for  gift  and  acceptance  of  a  son.  In  this  matter,  the 
power  of  GIVING  [in  adoption],  WHERE  there  are  MORE  SONS  THAN  ONE, 
tUowscvenof  any  one  of  them,  not  being  the  eldest;  and  that  of  ACCEPTANCE, 
sttadics  to  one  who  has  not  had  a  son  bom,  or  whose  sons  are  dead.  The  right  of 
HARRIED  WOMEN  [to  adopt,  is  good]  with  the  orders  of  the  husband;  in  default 
of  him,  of  their  Jown]  nthers.  and  the  rest.  Of  Sndras  [adopting]  the  DAUGH- 
TER'S SON,  or  the  SISTER'S  SON,  are  to  be  taken,  and  no  other.  By  the  other 
[superior  classes]  however,  the  nearest  sapinda  relation;  in  default  oi  them,  the 
itmote  [kindzedj,  but  not  one  of  another  caste. 

87.  Then  the  giver,  on  the  day  [fixed]  for  the  acceptance,  having  duly  called  to 
Bind  the  [proper]  time  and  the  other  [considerations]  and  having  thus  vowed :  *  I 
sm  about  to  make  a  gift  of  mv  son  for  the  cessation^  between  myself  and  the  rest  [of 
my  family],  and  this  son,  of  tike  several  duties  arising  from  the  reciprocal  connexion, 
St  present  existing  between  [us,  as  Ifather,  son,  and  the  like,'  shall  perform  the  Ganesa 
piya,  Svasti  vachan,  Matreka  puja,  Y  riddhi  sraddha,  and  the  other  rites. 

88.  The  accepter  too,  having  fasted  on  the  day  preceding  that  for  the  acceptance 
SDd  on  the  next  day  having  summoned  his  kinsmen,  and  made  known  his  taking  a 
■«  to  the  king  ;  having  culed  to  mind  the  time  and  other  [considerations],  and  hav- 
ing thus  vowed  : '  I  am  about  to  take  (this  person)  as  a  son,  to  the  cessation  of  the 
mntoal  connexion  of  father,  son,  or  the  like,  at  present  subsisting  between  him,  and 
hia  procreator  and  the  rest  (of  that  family,)  and  for  the  accession  between  him  and 
me,  and  the  rest  (of  my  family),  of  the  duties  mutually  arising  from  the  respective 
eonoexioQ  of  father,  son,  and  the  like  (by  this  adoption),'  and  Imving  performed  the 
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Ganeea  paja,  StmU  yachan,  Matreka  paja,  Vriddhi  Sraddha,  Acharya  Taran,  and  the 
variooB  reverences  to  be  made,  after  a  special  vow  to  the  acharya,  with  the  ear-rings, 
ring,  suit  of  clothes,  turban,  madhuparka  and  the  rest,  let  him  give  a  feast  to  three 
Brahmans,  and  to  his  kindred. 

89.  And  the  Acharya,  having  thas  vowed  :  '  I  am  about  to  do  my  proper  duties,' 
and  having  performed  the  marking  oat  of  the  altar,  and  the  other  [acts]  as  far  as  the 
consecration  of  the  fire,  inclusive,  f>hall  celebrate  the  rites  enjoined  m  the  words  of  the 
Yedas  and  thereat,  as  far  as  the  straining  of  the  clarified  batter  inclusive. 

40.  Then  let  the  accepter,  having  gone  near  the  giver,  thus  beg,  *  Give  me  this 
son';'  and  the  giver,  with  relation  of  the  five  pravers  [the  initial  words  of  the  first 
of  which  are]  Ye  yajnena,  having  called  to  mind  tne  time^  and  the  rest,  having  re- 
peated his  motives  as  above  detailed,  shall  declare,  *  I  give  you  this  son,  adorned 


peated  his  motives  as  above  detimed,  shall  declare,  *  I  give  you  this  son,  adorned 

with  ornaments,  accordin    ' -  .. 

with  the  words  of  the  Ye 


with  ornaments,  according  to  my  ability.*    This  is  the  gift  of  his  son,  commencing 


41.  Then  the  accepter,  having  accepted  him  with  the  prayer  devasya  tva,  and 
the  others,  and  having  repeated  &e  Kama  stuti  in  the  form  adjoined  bv  his  own 
sakha.  having  inaudibly  repeated  the  mystical  invocation  angad  angat,  «c  having 
kissed  the  forehead  of  the  child,  let  him  carry  him  within  &a  own  house,  adorned 
with  clothes  and  so  forth,  accompanied  with  rejoicings. 

42.  Next,  the  Acharya,  having  performed  the  setting  up  of  the  clarified  butter, 
and  the  rest,  as  far  as  the  portioning  of  it,  inclusive,  having  performed  a  burnt- 
offering  even  with  the  clarified  butter,  with  the  Yyahriti  incantation,  both  backwarda 
and  in  due  order,  having  dressed  the  oblations,  let  him  offer  a  burnt  offering.  He  then 
commences  the  principfd  burnt-offering  of  dressed  oblations,  for  acceptance  of  a  son, 
with  the  words  of  the  Veda.  Having  commenced  with  the  words,  "  Tubhyam  ague, 
&c  let  him  conclude  with  those  commencing  "  Pragvadattah."  Thus  ends  the  rite  of 
adoption. 


MAHOMEDAN  LAW. 
Rights  in  General  acquired  by  Birtli. 

TheMahomedan  law  does  not  like  English  law  give  personal  FREEDOM  to 
every  sut^ect  The  law  relating  to  slaves  ne^  not  however  be  quoted  here  as  it  has 
been  repealed  by  the  Penal  Code  and  by  special  Acts  relating  to  slavery. 

The  following  texts  show  the  amount  of  freedom  allowed  by  Mahomedan  law  in 
matters  of  Religious  belief. 

In  the  case  of  difference  of  RELIGION  a  man  is  under  no  obligation 
to  provide  maintenance  for  any  except  his  wife,  his  parents,  grand-parents, 
children  and  grandchildren. — 147.® 

Whenever  either  the  husband  or  wife  is  a  Mussulman  their  children 
are  to  be  educated  in  the  Mussulman  faith.— 64. 

The  evidence  of  a  person  who  openly  inveighs  against  the  compa- 
nions of  the  prophet  and  their  disciples  is  not  admissible. — ^362. 

It  is  not  lawful  that  an  apostate  marry  any  woman  whether  she  be  a 
believer,  an  infidel  or  an  apostate,  because  an  apostate  is  liable  to  be  put 
to  death. — 64. 

♦The  figures  at  the  end  of  each  clause  refer  to  Grady's  edition  of 
Hamdtun's  *  Hedaya.' 
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A  claim  of  Shirb,  or  RIGHT  TO  WATER  is  valid  independent  of  any 
property  in  the  ground,  apon  a  f ^Tourable  construction  of  the  law,  for  a 
perron  may  become  endowed  with  it,  exclusive  of  the  ground,  either  by 
ioheriUnoe  or  beqaeet ;  and  it  eometimee  happens  that  when  a  person  sells 
biflltndahe  reserves  to  himself  the  right  of  shirb.  Besides,  shirb  being  a 
dMinbW  object,  and  also  capable  of  yielding  advantage,  the  claim  to  it  is 
tkrefore  valid. — 616. 

Whoever  has  the  property  of  an  aqueduct,  which  runs  through  land 
belonging  to  another,  is  not  (accorcfing  to  Haneefa)  entitled  to  any 
adjacent  space,  unless  he  produce  evidence  to  prove  his  right. — 612. 

If  a  person  have  the  property  of  .a  canal,  a  well,  or  a  reservoir, 
he  cannot  prohibit   either  man  or  beast  from  drinking  of  it.     Here 
it  IB   necessary    to    premise    that    water    is    of   four    kinds — I.     The 
water    of   Uie    ocean,  which    every  person    has  a  right  to    drink,    or 
to  cany  away  for  the  purpose  of  moistening  his  lands.    II.    The  water 
of  large  rivers — each  as  the  Oxus,  the  Euphrates,  or  the  Tigris — in  which 
every  person  has  an  absolute  right  to  drink  and  also  a  conditional  right  to 
use  \t  towards  moistening  his  lands  :  that  is  to  say,  a  person  if  he  cul- 
tivates waste  land,  may  dig  a  channel  for  the  purpose  of  conveying  water 
to  it  from  the  river  provided  his  doing  so  be  not  detrimental  to  the  people. 
III.    Water  in  which  several   have  a  share,   and  in   which,  likewise,  the 
right  of  drinking  is  allowed  to  eveiyone  ;  for  it  is  recorded  in  the  traditions 
that  three  ^ngs  are  common  to  afl,  namely,  water,  grass,  and  fire.     IV. 
Water  which  is  preserved,   or,  in  other  words,  kept  in  vessels,  water  of 
this  description,  is  property  because  of  its  detention  ;  and  the  right  of 
othere  no  longer  extends  to  it. — 614. 

If  also,  a  person  be  inclined  to  water  the  trees  or  small  parterre 
before  his  house,  he  may  lawfully  carry  away  water  for  that  purpose  from 
the  rivulet  of  another  ;  for  the  law  allows  great  liberty  in  the  case  of 
water,  and  considers  the  refusal  of  it  as  truly  opprobrious. — 614. 

It  is  lawful  for  men  to  carry  away  water  from  a  rivulet  to  perform 
their  ablutions,  or  to  wash  their  garments. — 614. 

Rivers  are  of  three  kinds. — I.  Such  as  are  not  the  propertv  of  any  ; 
and  of  which  the  waters  have  not  been  divided,  like  the  Tigris, 
Euphrates,  Ac.  II.  Such  as,  being  appropriated  and  divided,  are  at  the 
same  time  public  rivers,  in  which  boats  sail.  III.  Rivers  that  are  held 
in  property,  and  divided,  and  are  also  private,  in  which  no  boats  sail. — 615. 

If  a  person  be  possessed  of  a  well,  fountain,  or  rivulet,  he  may  prevent 
any  one  from  drinking  the  water  of  them,  or  encroaching  on  his  property, 
provided  there  be  other  water  at  a  little  distance,  and  which  is  not  the 
particular  property  of  any  one.  If,  however,  this  be  not  the  case,  the 
proprietor  must  then  either  bring  him  water  to  drink,  or  permit  him  to 
take  it  himself,  on  condition  that  he  destroy  not  the  banks. — 614. 


Parent  and  Child. 

DEFINITION. 
If  a  person  sell  a  female  slave  and  she  afterwards  bring  forth  a  child 
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and  the  seller  claims  it,  in  that  case  provided  the  birth  take  place  in  lees 
than  six  months  from  the  sale,  the  child  is  adjudged  to  the  seller.— 422. 

Supposing,  however,  the  child  to  be  bom  two  years  after  the  sale,  the 
seller's  claim  to  PARENTAGE  is  not, in  that  case  valid  because  the  con- 
ception in  this  instance  could  not  possibly  have  taken  place  during  his 
possession  of  the  slave. 

If  a  person  acknowledge  the  parentage  of  a  child  who  is  able  to  g^ve 
an  account  of  himself,  saying  "  this  is  my  son,"  and  the  ages  of  the 
parties  be  such  as  to  admit  of  the  one  being  the  child  of  the  other,  and 
the  parentage  of  the  child  be  not  well  known  to  any  person,  and 
the  child  himself  yerity  the  acknowledgment,  his  parentage  is  estab- 
lished in  the  acknowledger,  althoujjh  he  [the  acknowledger]  be  sick  ; 
because  the  parentage  in  question  is  one  of  those  things  which  affect 
the  acknowledger  himself  only,  and  no  other  person.  It  is  made  a 
condition,  in  this  case,  that  the  ages  of  the  parties  be  such  as  to  admit  of 
the  relation  of  parentage,  for  if  it  were  otnerwise,  it  is  evident  that  the 
acknowledger  has  spoken  falsely.  It  is  also  made  a  condition  that  the 
parentage  of  the  boy  be  unknown  ;  for  if  he  be  known  to  be  the  issue  of 
some  other  than  the  acknowledger,  it  necessarily  follows  that  the  ackno-w- 
ledgment  is  null.  It  is  also  made  a  condition,  that  the  boy  verify  the 
acknowledgment,  because  he  is  considered  as  his  own  master,  as  he  is  sup- 
posed able  to  give  an  account  of  himself. — 439. 

It  is  to  be  observed  that  in  all  these  cases  the  confirmation 
of  the  party  concerning  whom  the  acknowledgment  is  made  is 
requisite  excepting  in  the  acknowledgment  with  respect  to  a  child, 
when  so  yoimg  as  not  to  be  able  to  give  any  account  of  himself.  If  it  is 
also  to  be  observed  that  the  confirmation  concerning  parentage  is  valid, 
although  made  after  the  death  of  the  acknowledger  ;  because  t£e  relation 
of  parentage  exists  after  death.  In  the  same  manner,  also,  the  confirma- 
tion of  a  wife,  after  the  death  of  her  husband  is  valid  ;  because  the  edit 
is  one  of  the  effects  of  marriage,  and  that  exists  after  the  death  of  the 
husband,  whence  it  may  be  said  that  the  marriage  itself  endures  in  one 
shape. — 439. 

By  the  establishment  of  the  parentage,  therefore,  the  boy  becomes 
one  of  the  acknowledger's  heirs,  in  the  same  manner  as  any  of  his  other 
heirs.— 439. 

If  a  person  acknowledge  his  parents  or  his  son  (as  if  he  should 
declare  that  "  a  certain  man  is  his  father,"  or,  that  "  a  certain  woman  is 
his  mother,"  or  that  a  **  certain  person  is  his  son," — and  the  ages  of  the 
parties  admit  of  those  relations),  or,  if  a  person  acknowledge  a  particular 
woman  to  be  his  wife,  or  a  particular  person  to  be  his  Mowla  (that  is, 
either  his  emancipator,  or  his  freedman)  in  all  these  cases  the  acknow- 
ledgment is  valid,  as  affecting  only  himself,  and  not  any  other.  In  the 
same  manner,  also,  if  a  woman  acknowledge  her  parents,  or  her  husband, 
or  her  Mowla,  it  is  valid,  for  the  same  reason.  A  woman's  acknowledge- 
ment of  a  son,  however,  is  not  valid,  as  such  acknowledgment  affects  her 
husband,  in  whom  the  parentage  is  established  :  her  acknowledgment  of 
a  son,  therefore,  is  not  valid  unless  the  husband  confirm  her  declaration  (as 
the  right  appertains  to  him),  or  that  it  be  verified  by  the  birth  being  proven 
by  the  evidence  of  one  midwife,  which  suffices  in  this  particular. — 439. 
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If  a  person  acknowled^  an  nncie  or  a  brother,  such  acknowledg- 
ment ia  not  credited,  so  far  as  relates  to  the  establishment  of  the  parentage, 
becanse  of  its  operating  npon  another  than  the  acknowledger.  If,  there- 
fore, the  acknowledger  have  a  known  heir,  whether  near  or  remote,  the 
whole  of  the  inheritance  goes  to  him,  and  not  to  the  person  in  whose 
favour  the  acknowledgment  is  made,  since  the  parentage  not  having  been 
estabh'shed  on  the  part  of  the  acknowledger,  no  obstacle  can  tlience  arise 
to  the  inheritance  of  a  known  heir.  If,  however,  the  acknowledger  have 
no  other  heir,  the  person  in  whose  favour  he  makes  acknowledgment  is 
ID  that  case  clearly  entitled  to  the  inheritance  as  every  person  has  full 
power  over  his  estate  when  he  has  no  heirs  ;  whence  it  is  that  a  person  may 
bequeath  the  whole  of  his  property  in  legacy,  provided  he  have  no 
beiiB.— 439. 

If  a  person  die,  and  his  son  acknowledge  another  to  be  his  brother, 
the  parentage  of  the  person  in  whose  favour  the  acknowledgment  is  made 
i«  not  established,  but  he  is  entitled  to  a  share  in  the  inheritance  with  the 
•cknowledger. — 440. 


The  descent  of  a  child  bom  of  a  woman  enjoyed  in  an  illegal  marri 
age  is  established  [in  the  reputed  father],  because  in  this  regard  is  ha< 
to  the  child^s  preaervation,  since  if  the  descent  were  not  to  be  established 
the  child  might  perish  for  want  of  care. — 53. 


RIGHTS  AND  LIABILITIES. 

The  right  of  Hizanit  with  respect  to  a  male  child  appertains  to  tho 
nM)ther,  grandmother  or  so  forth,  until  he  become  independent  of  it  himself, 
that  is  to  say,  become  capable  of  shifting,  eating,  drinking  and  performing 
the  other  natural  functions  without  assistance,  after  which  the  charge 
<leyolve8  on  the  father  or  next  paternal  relation  entitled  to  the  office  of 
GUARDIAN.  But  the  right  ox  Hizanit  with  respect  to  a  girl  appertains  to 
the  mother,  grandmother  and  so  forth  until  the  first  appearance  of  the 
menstrual  discharge,  but  after  that  period  the  charge  of  her  property  be- 
longs to  the  father.— 139.     See  also  *  Minority'    Post. 

The  MAINTENANCE  of  infant  children  rests  upon  their  father.— 146. 

It  is  the  part  of  a  father  to  hire  a  woman  to  suckle  his  infant  child, 
»•  this  is  a  duty  incumbent  upon  him. — 146. 

But  it  is  not  lawful  for  the  father  to  hire  the  mother  of  the  child  as 
its  nurse,  if  she  be  his  wife,  or  divorced  from  him  ;  and  in  her  edit. — 146.  ^ 

Bat  a  father  may  lawfully  hire,  to  suckle  his  child,  one  of  his  wives, 
^0  is  not  the  child  s  mother  ;  as  suckling  it  is  not  a  duty  incumbent 
nponher.— 146. 

He  may  also  lawfully  hire  the  mother  of  the  child  herself  for  this 
office,  where  her  edit  from  divorce  has  been  completed,  because  when  that 
is  past  the  marriage  no  longer  remains  in  force  in  any  respect,  and  the 
woman  may  then  be  hired  as  well  as  any  different  person. — 146. 

The  maintenance  of  an  infant  child  is  incumbent  upon  the  father, 
although  he  be  of  a  different  religion. — 146. 

But  where  tho  child  is  possessed  of  property,  the  maintenance  is  pro- 
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vided  from  that,  as  it  is  a  rale  that  every  person's  maintenance  must  be  fur- 
nished from  his  own  snbstance,  whether  he  be  an  infant  or  an  adult. — 147. 

The  maintenance  to  an  adult  daughter  or  to  an  adult  son  'who^  is 
disabled,  rests  upon  tiie  parents  in  three  equal  parts,  two-thirds  being 
furnished  by  the  father,  and  one-third  by  the  mother,  because  the  inherit- 
ance of  a  father  from  tJie  estate  of  his  son  or  daughter  is  two-thirds,  and 
that  of  a  mother  one-third. — 148. 

It  is  incumbent  upon  a  man  to  provide  maintenance  for  his  father, 
mothei-,  grandfathers,  and  grandmothers,  if  they  should  happen  to  be  in 
necessitous  circumstances,  although  they  be  of  a  different  ^  religion  from 
his  father  and  mother. — 147. 

If  an  absent  son  be  possessed  of  property,  a  maintenance  to  his 
parents  s  to  be  decreed  out  of  it. — 149. 

It  is  a  man's  duty  to  provide  maintenance  for  all  his  infant  male 
relations  within  the  prohibited  degrees  who  are  in  poverty,  and  also  to 
all  female  relations  within  the  same  degrees,  whether  infants  or  adults, 
where  they  are  in  necessity  ;  and  also  to  all  adult  male  relations,  within 
the  same  degrees,  who  are  poor  and  disabled  or  blind. — 147. 

The  maintenance  of  a  relation  within  the  prohibited  degrees  is  not 
incumbent  upon  his  heirs,  if  they  be  of  a  different  religion,  because  in 
this  case,  they  are  incapable  of  inheriting  from  him,  which  is  the  condi- 
tion of  the  obligation. — 148. 

There  is  no  obligation  upon  a  Christian  to  provide  maintenance  to 
his  brother,  being  a  Mussulman,  neither  is  a  Mussulman  under  any  obli- 
gation to  provide  for  the  maintenance  of  his  brother,  being  a  Christian, 
because  (according  to  what  appears  in  the  sacred  text)  maintenance  is  con- 
nected with  inheritance. — 147. 

Maintenance  is  due  to  a  relation  within  the  prohibited  degrees,  in 
proportion  to  inheritance,  in  other  words,  upon  him  who  has  the  greatest 
right  of  inheritance  in  the  said  relation's  estate,  the  largest  proportion  of 
maintenance  is  incumbent,  and  upon  him  who  has  the  smallest  right, 
the  smallest  proportion,  and  so  of  the  others. — 148. 

The  maintenance  of  a  brother,  in  poverty,  rests  upon  his  full  paternal 
and  maternal  sisters,  in  five  shares  according  to  their  degrees  of  inherit- 
ance, that  is  to  say,  three-fifths  must  be  furnished  by  the  full  sisters,  one- 
fifth  by  the  paternal  sisters,  and  one-fifth  by  the  maternal. — 148. 

«  If  the  Kazee  decree  a  maintenance  to  children,  or  to  parents,  or  to 
relations  within  the  prohibited  degrees,  and  some  time  should  elapse 
without  their  receiving  any,  their  right  to  maintenance  ceases. — 149. 

The  MARRIAGE  of  a  boy  or  girl  under  age  by  the  authority  of  their 
paternal  kindred  is  lawful  whether  the  girl  be  a  virgin  or  not. — 36. 

In  defect  of  paternal  relations  authority  to  contract  marriage  appertains 
to  the  maternal  (if  they  be  of  the  same  family  or  tribe)  such  as  tiie  mother 
or  maternal  uncle  or  aunt  and  all  others  within  the  prohibited  degrees — 
38.    See  also  '  Marriage'  Post 

TESTIMONY  in  favour  of  a  son  or  grandson  or  in  favour  of  a  father 
or  grandfather  is  not  admissible.— 360. 
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Chapter  III.— MINORITY. 


The  following  Acts  and  Re^i^nlations  on  the  subject  of  Minority  do  not 
Bost  put  apply  to  European  British  subjects.    They  are  also  incomplete  in 


for  the 
,         in  one  or 
two  other  r^pecta.    The  following  digert  of  the  leading  principles  of  the  EngUah 
Law  of  Minority  has  been  drawn  up  to  supply  these  defects  : — 


DEFINITION. 

A  minor  is  a  person  of  either  sex  under  the  age  of  21  years.  Minority 
cetses  on  the  day  preceding  the  anniversary  of  the  person^s  birth. 

WHO  MAY  BE  GUARDIANa 

llie  FATHER  is  guardian  of  his  children  during  their  infancy.  Wei- 
Wcy  T.  Duke  of  Beaufort  2  Russ.  21,  2  Wh.  &  Tu.  L,  C.  614. 

The  MOTHER  has  a  right  on  petition  to  the  Court,  to  the  custody  of  her 
chndren  till  they  are  seven  years  of  age  and  access  to  them  after  that  age, 
unless  she  have  been  adjudged  guilty  of  adultery  2  &  a  Vic.  C.  54  S  1  &  4. 

She  has  not  this  right  if  she  had  left  her  husband  without  sufficient 
CMse.    In  re  Taylor  11  Sim.  178. 

Co  the  death  of  the  father  without  appointing  a  testamentary  guardian 
the  moth^  has  a  rifht  to  be  guardian  by  nature  and  nurture.  Eyre  v.  The 
CoimtesB  of  Shaftesbury.  2  Wh.  &  Tu.  598,  see  also  Notes  page  614. 

A  father  has  a  right  to  appoint  a  GUARDIAN  for  his  legitimate  child- 
rwi  BY  DEED  or  WILL.  12  Car.  2  C.  24. 

A  mother  has  not  this  right  but  the  .Court  will  have  regard  to  her 
wishes  in  making  the  appointment.   Re  Eaye,  14  W.  R.  (  L.  I.  )  597. 

This  right  is  not  affected  by  the  religious  belief  of  the  parties.  Villa- 
real  vs.  MeiBs  3  Swanst  538.  Talbot  v.  The  Earl  of  Shrewsbury  4  My.  & 
Cr.  672  Corbett  v.  Tottenham  1  Ball  &  B  59. 

If  a  suit  be  brought  relating  to  the  estate  or  person  of  a  minor  he  im- 
mediately becomes  a  WARD  OF  the  COURT,  whether  he  is  plaintiff  or  de- 
0  13 
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fendant,  and  even  during  the  life  of  his  father  or  of  a  testamentaiyfi^aar' 
dian.  Butler  v.  Freeman  Amb.  303.  Hughes  v.  Scienoe  2  Wh.  & 
Tu.  622. 

The  Omi<t,  although  no  suit  be  pending,  has  a  right  to  appoint  a  guar- 
dian upon  petition  either  of  the  minor  himself  or  some  other  person  on  his 
behalf,  and  even  when  a  testamentary  guardian  has  been  appointed  i£  he 
declines  to  act  or  the  minor  has  himself  appointed  a  guardian.  Villareal  v. 
Mellish  2  Atk.  U,  O^Keefe  v.  Casey  t  S.  &  L  106.  Curtis  vs.  Rippon 
4  Mad.  462. 

The  Court  will  not  -ordinarily  appoint  a  married  woman  to  be  a  guar- 
dian. Re  Kaye  14  W.  B.  (  L.  I.  )  697. 

A  grandf ather,  brother  or  other  person  has  a  ri^ht  to  make  a  gift  of  pro- 
perty to  a  minor  on  condition  tiiat  the  father  should  give  up  the  guardian- 
ship of  the  minor,  and  if  the  father  consent  even  tacitly,  as  tor  example,  by 
accepting  the  gift  he  k)ses  his  right  of  guardianship,  and  the  PEBSiON 
MAKING  the  GIFT  has  a  right  to  dispose  of  it  Blake  v.  Leigh  Amb. 
306.    Potts  V.  Norton  2  P.  Wms.  109n. 

HOW  GUABDIANSHIP  ENDS. 

On  the  BANKBUPTCT  or  insolvency  of  a  testmentary  guardian 
he  loses  his  right  to  the  guardianship  of  the  person  of  the  minor  and  the 
Court  has  a  right  to  appoint  another.    Smith  v.  Bate.    2  Dick  631 . 

Where  the  father  is  insolvent  his  CHABACTEB  is  bad  or  he  has  de- 
serted his  children  or  is  endangering  their  property  and  neglecting  their 
education,  the  Court  will  commit  the  custody  of  the  children  to  a  person  to 
act  as  guardian.    2  Wh.  and  Tu.  627,  628,  629, 630. 

But  the  Court  will  not  deprive  a  father  of  the  custody  of  his  children 
even  though  he  is  living  in  adulterv,  provided  he  does  not  bring  the  child- 
ren  in  contact  with  the  woman  he  is  living  with.  Ball  v.  Ball  2  Sim  35  2 
W.H.andTu.  631. 

Even  when  the  children  are  taken  from  the  custodv  of  their  father  he 
has  a  right  of  communication  with  them  by  permission  of  the  Cotirt. 
Wellesley  v.  The  Duke  of  Beaufort  2  Buss.  43. 

As  in  the  case  of  a  father  so  in  that  of  a  testamentary  guardian  the 
Court  has  a  right  to  interfere  if  his  CONDUCT  be  improper  although  it 
will  not  do  so  ordinarily  as  in  the  case  of  a  guardian  appointed  by  itself. 
Duke  of  Beaufort  v.  Berty  1  P.  Wms.  704. 

The  DEATH  of  one  guardian  terminates  the  guardianship  of  the 
others  if  they  were  appointed  by  the  Court  but  not  if  Siey  were  appointed 
by  will.  Bradshaw  v.  Bradshaw.  1  Buss.  628.  Eyre  v.  The  Countess  of 
Shaftesbury  2  Wh.  &  Tu.  616. 

The  MARRIAGE  of  a  female  testmentary  guardian  does  not  ter- 
minate her  guardianship.    Roach  v.  Garvan  1  Ves.  160. 
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Iht  mairia^  of  a  female  giiar£ftn  appointed  by  the  Court,  even  if  the 
be  tiiemoiher  of  the  minor,  terminatee  her  guardiaiMhip,  bat  the  maj  be  re- 
ippoinied.    In  re  6<MiiaIl  1  Beav.  347. 

Tlie  marriage  of  a  female  not  of  a  male  minor  tenninatet  the 
offiee  of  her  teetmentaiy  guardian.    Mendee  ▼.  Mendes  1  Vea.  91 . 

BIGHT8  AND  LIABILITIEa 

Andnor  has  no  right  mitil  he  come  of  age  to  compd  hia  guardian  to 
give  an  ACCOUNT,  but  a  third  person  has  even  doring  the  minority.  Eyre 
V.  The  Counteas  of  Shaftesbury  2  Wh.a:  To.  601. 

Tlie  guardian  has  a  right  to  all  eimensee  reasonably  incurred  including 
the  cost  df  drawing  up  the  account.   Walshv.  Highman.    2  P.  W.  463. 

A  minor  has  a  right  to  act  as  AQENT  for  another. 

A  minor  has  a  right  to  contract  to  be  an  APPRENTICE  and  is  liabb 
under  such  a  contract. 

If  a  guardian  accepts  a  BILL,  in  payment  of  rent  doe  to  the  minor, 
he  18  liable  for  any  loss  caused  in  consequence.    2  Cha.  Bepts.  97. 

A  minor  as  a  general  rule  has  no  right  to  make  any  CONTRACT  or  to 
do  any  Wal  act  and  he  is  not  liable  for  any  such  acts  or  contracts.    Qa 
ridge  v.  Eyeline  5  Bam  A  Aid.  81. 

A  minor  is  not  liable  under  a  contract  during  minority  unless  he 
choosy  but  he  has  a  right  to  take  the  benefit  of  a  contract  so  made  if  it 
is  adrantageous  to  him    2  Str.  938. 

A  person  of  the  age  of  14  years  is  liable  to  be  capitaDy  punished 
forCBIMES  but  not  if  under  7  years.    1  Hale  P.  C  28. 

Between  7  and  14  he  is  liable  only  if  doli  ci^pax. 

The  guardian  has  a  right  to  the  CUSTODY  OF  the  MINOR  except  when 
the  child  is  sufficiently  mature  to  exercise  a  choice  in  the  matter.  R.  v« 
Smith  Stra.  962. 

He  has  a  right  to  regulate  the  mode  and  select  the  place  for  theEDUCA« 
TION<rf his  ward.    HaSv.Hall.  3Atk.721. 

He  has  no  right  to  take  a  ward  of  Court  out  of  its  jurisdiction  without 
theleave  of  the  Court.   Stuart  v.  The  Marquis  of  Bute.  9  Ho.  Lo.Ca.  440. 

A  minor  has  a  right  and  is  liable  to  appear  tor  give  EVIDENCE  how- 
ever young,  provided  he  has  competent  discretion.  2  Hale  P.  C  278. 

A  guardian  can  let  his  ward^s  land  by  LEL^B  for  the  term  of  his 
minority.   Roe  v.  Hodgson  2  Wils.  129, 136. 

He  may  do  so  even  for  a  longer  tenn  with  the  sanction  of  the  Court. 
11  Geo.  4  and  1  Will.  4  C.  66  S.  17. 

Tlie  guardian  has  no  right  to  give  in  LOAN  the  money  of  his  ward 
othenrise  than  on  the  security  of  Gbvemment  or  of  land.  Pocock  v. 
Beddington  5  Yes.  779. 
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The  guardian  is  liable  for  the  interest  of  all  snms  of  money  belonging 
to  the  minor  left  in  the  hands  of  the  guardian  and  which  he  might  nave 
lent  at  interest 

The  mother  of  an  orphan  child  has  a  right  to  a  complete  indemnity  out 
of  the  child's  fortune  for  monkey  actually  expended  on  her  child's  MAIN- 
TENANCE within  proper  limits.    Bruin  v.  Knott  1  Ph.  672. 

A  guardian  has  a  right  to  spend  on  the  maintenance  and  education 
of  the  minor  so  much  of  the  propei-ty  of  his  estate  as  the  Court  may  deem 
sufficient.    Hall  v.  Hall  3  Atk.  721. 

In  the  case  of  wards  of  the  Court  whether  male  or  female  even  when 
they  have  parents  living  or  guardian,  it  is  necessary  to  apply  to  the  Court 
for  leave  for  them  to  marry  which  will  only  be  granted  ir  the  MARRI- 
AGE and  settlement  are  suitable.  Smith  v.  Smith  3  Atk.  305. 

The  Court  may  punish  by  imprisonment  the  person  who  marries  a 
ward  of  the  Court  without  leave  and  also  those  who  contrive  or  assist  at 
the  marriage.    Herbert's  case  and  2  Wh.  and  Tu.  643. 

A  guardian  has  no  right  to  MORTGAGE  the  property  of  his  ward. 
Hooper  v.  Eyles  2  Vem.  480. 

Minors  are  not  liable  to  lose  their  rights  by  PRESCRIPTION,  by  delay 
or  neglect  in  demanding  them  during  their  minority.  See  Limitation  Act, 
post. 

A  minor  has  a  right  to  PRESENT  to  a  benefice. 

A  minor  has  a  right  on  attaining  full  age  to  annul  any  contract  for 
the  SALE  or  purchase  of  estates  made  by  him  in  his  minority.  He  has 
a  right  by  permission  of  the  Court  to  sell  property  mortgaged  or  entrusts 
ed  to  him.     Ad.  on  Cont.  938. 

He  is  liable  for  the  price  of  necessaries  purchased  by  him  and  for  the 
cost  of  his  education  given  at  his  request.  Maddox  vs.  Miller  1  Man  and 
Sel.  738. 

A  guardian  has  no  right  to  sell  the  real  property  of  his  ward.  E^rl 
of  Winchilsea  V.  Norcliffe  1  Vem.  437. 

A  guardian  has  no  right  to  convert  real  property  into  personal  pro- 
irty  or  vice  versa,  so  as  to  change  the  order  of  SUCCESSION.  Story 
1367. 

A  minor  is  not  liable  to  be  sued  except  with  a  guardian  appointed 
by  the  Court  for  the  particular  SUIT.  CasUedine  v.  Mundy  4  Bam  and 
Adal.  90. 

A  minor  has  no  right  to  sue  except  through  a  friend.  Goodwin  v. 
Moore.  Cro.  Car.  161. 

A  minor  is  liable  for  a  private  WRONG  such  as  a  slander  and  as- 
sault or  a  trespass  upon  land.  Green  v.  Greenbank.    2  Marsh  485. 

A  guardian  is  liable  for  all  losses  caused  by  his  wilful  default  or 
negligence.     Eyre  v.  Shaftesbury  2  Wh.  and  Tu. 
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ACT  No.   IX  OF   1861. 

Ah  Act  to  amend  the  Law  relating  to  Minora. 

Whereas  it  is  expedient  to  amend  the  law  for  hearing  suits  relative  to 
the  costodj  and  guardianship  of  minors ;  It  is  enacted  as  follows : 

I.  Any  relative  or  friend  of  a  minor  who  may  desire  to  prefer  any 
CLAIM  in  respect  OF  the  custody  or  GUARDIANSHIP  of  such  minor 
may  make  an  application  by  petition,  either  in  person  or  by  a  duly  consti- 
tuted agent,  to  ue  principal  (^vil  Court  of  original  jurisdiction  in  the 
district  by  which  such  application,  if  preferred  in  the  form  of  a  regular 
niit,  would  be  cognizable,  and  shall  set  forth  the  grounds  of  his  applica- 
tioD  in  the  petition.  The  Court,  if  satisfied  by  an  examination  of  the 
petitioner  or  his  agent,  if  he  appear  by  agent,  that  there  is  ground  for 
pnweeding,  shall  give  notice  of  the  application  to  the  person  named  in 
the  petition  as  having  the  custody  or  bein^  in  the  possession  of  the  per- 
son of  such  minor,  as  well  as  to  any  otner  person  to  whom  the  Court 
may  think  it  proper  that  such  notice  should  be  given,  and  shall  fix  as 
early  a  day  as  may  be  convenient  for  the  hearing  of  the  petition  and  the 
determination  of  the  right  to  the  custody  or  guardianship  of  such  minor. 

IL  The  Court  may  direct  that  the  person  having  the  CUSTODY  or 
being  in  possession  of  the  person  OF  such  MINOR  shall  produce  him 
or  her  in  Court  or  in  any  other  place  appointed  by  the  Court  on  the  day 
fixed  for  the  hearing  of  the  petition  or  at  any  other  time,  and  may  make 
Rich  order  for  the  temporaiy  custody  and  protection  of  such  minor  as 
may  appear  proper. 

III.  On  the  day  appointed  for  the  hearing  of  the  petition,  or  as 
«o<m  after  as  may  be  practicable,  the  COURT  shall  hear  the  statements 
of  the  parties  or  their  agents  if  they  appear  by  agents,  and  such  evi- 
dence as  they  or  their  agents  may  adduce,  and  thereupon  shall  proceed 
TO  MARE  such  ORDER  as  it  shall  think  fit  in  respect  to  the  custody 
or  guardianship  of  such  minor  and  the  costs  of  the  case. 

IV.  In  cases  instituted  under  this  Act,  the  Court  shall  be  guided  by 
the  PROCEDURE  prescribed  in  Act  VIIL  of  1859  (for  amplifying 
the  Procedure  of  the  Courts  of  Civil  Judicature  not  established  by  Koyal 
Charter)  in  so  far  as  the  same  shall  be  applicable  and  material ;  and 
any  order  made  by  the  Court  may  be  enforced  as  if  such  order  had  been 
made  in  a  regular  suit. 

V.  An  APPEIAL  shall  lie  to  the  Sudder  Court  from  any  order 
made  by  a  lower  Court  under  this  Act,  under  the  rules  applicable  to 
r^olar  appeals  to  such  Sudder  Court,  except  that  the  petition  of  appeal 
may  be  i%ritten  on  a  stamp  paper  of  the  value  prescribed  for  petitions 
to  the  Sadder  Court 

VI.  Any  order  passed  under  this  Act  in  respect  to  the  custody  or 
guardianship  of  a  minor,  shall  not  be  liable  to  be  contested  in  a  regular 
suit 

VII.  Nothing  in  this  Act  shall  be  taken  to  interfere  with  the 
jurisdiction  exercised  under  the  laws  in  force  by  any  Supreme  Court  u£ 
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Judicature  or  the  Courts  of  Wards ;  or  under  Act  XXI.  of  1855  (for 
making  better  provision  for  the  education  of  male  minorB  and  the  marriage 
of  male  and  female  minorSj  subject  to  the  superintendence  of  the  Court 
of  Wards  in  the  Presidency  of  Fort  Saint  George),  and  Act  XL.  of  1858 
(for  making  better  provision  for  the  care  of  the  persons  and  property  of 
minors  in  the  Presidency  qf  Fort  William  in  Bengal), 

VIII.    The  term  "  SUDDER  COURr'  in  this  Act  shaU  denote  the 
Highest  Court  of  Appeal  in  any  part  of  the  British  territories  in  India. 


Bengal,  N.  W.  Provinces  and  Punjab.* 

ACT  No.  XL.  OF  1868. 

An  Act  for  making  better  Provision  for  the  Care  of  the  Persons  and  Pro- 
perty of  Minors  in  the  Presidency  of  Fort  William  in  Bengal, 

Whereas  it  is  expedient  to  make  better  provision  for  the  care  of  the 
persons  and  property  of  minors,  not  brought  under  the  superintendence 
of  the  Court  of  Wards ;  It  is  enacted  as  follows : 

II.  Except  in  the  case  of  proprietors  of  estates  paying  revenue  to 
Government,  who  have  been  or  shall  be  taken  under  the  protection  of  the 
Court  of  Wards,  the  care  of  the  persons  of  all  MINORS  (not  beine  Euro- 
pean British  subjects),  and  the  charge  of  tlteir  property,  shall  be  SUBJECT 
TO  the  jurisdiction  of  the  CIVIL  COURT. 

III.  Every  person  who  shall  claim  a  right  to  have  charge  of  property 
in  trust  for  a  minor,  under  a  WILL  or  DEED,  OR  BY  reason  of  NEAR- 
NESS OF  KIN,  or  otherwise,  may  applv  to  the  Civil  Court  for  a  certificate 
of  administration  ;  and  no  person  shall  be  entitled  to  institute  or  defend 
any  suit  connected  with  the  estate  of  which  he  claims  the  charge,  until  he 
shall  have  obtained  such  certificate.  Provided,  that  when  the  property  is 
of  small  value,  or  for  any  other  sufficient  reason,  any  Court  having  jurisdic- 
tion may  allow  any  relative  of  a  minor  to  institute  or  defend  a  SUIT  on 
his  behalf,  although  a  certificate  of  administration  has  not  been  granted 
to  such  relative. 

IV.  Any  RELATIVE  OR  FRIEND  of  a  minor,  in  respect  of  whose 
property  such  certificate  has  not  been  granted,  OR,  if  the  property  consbt 
m  whole  or  in  part  of  land  or  any  interest  in  land,  the  COLLECTOR  of 
the  District  MAY  APPLY  to  the  Civil  Court  to  appoint  a  fit  person  to  take 
charge  of  the  property  and  person  of  such  minor. 

V.  If  the  property  be  situate  in  more  than  one  district,  any  such 
application  as  aioresaid  shall  be  made  to  the  Civil  Court  of  the  District  in 
which  the  MINOR  has  his  RESIDENCE. 

*  The  Bombay  Act  is  almost  word  for  word  the  same  ts  this.  See  Poti^  The  Act  was 
extended  to  the  Punjab  by  Act  4  of  1872.  For  section  1  see  Repealing  Enactments 
pp.  85  and  74. 
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VL  When  tn  application  shall  have  been  made  to  the  Civil  Court, 
other  by  a  person  claiming  a  right  to  have  charge  of  the  property  of  a 
minor,  or  by  any  relative  or  friend  of  a  minor,  or  by  the  Collector,  the 
Court  shall  issne  NOTICE  of  the  application,  and  fix  a  day  for  hearing 
the  same.  On  the  day  so  fixed,  or  as  soon  after  as  may  be  convenient, 
the  Court  shall  inquire  summarily  into  the  circumstances,  and  pass  orders 
in  the  case.  Provided  always,  that  it  shall  be  competent  to  the  Civil 
Goturt  to  direct  any  Court  subordinate  to  it  to  make  such  inquiry,  and 
report  the  result. 

YIL  IF  it  shall  appear  that  any  person  claiming  a  right  to  have 
charffe  of  the  property  fd  a  minor  is  entitled  to  such  RIGHT  BY  virtue  of 
a  WILL  OB  DEED,  and  is  willing  to  undertake  the  trust,  the  Court  shall 
grant  a  certificate  of  ADMINISTRATION  to  such  person.  If  there  is  no 
person  ao  entitled,  or  if  such  person  is  unwilling  to  undertake  the  trust, 
and  there  is  any  near  RELATIVE  of  the  minor  who  is  willing  and  fit  to 
be  entrusted  with  the  charge  of  his  property,  the  Court  may  grant  a  cer- 
tificate to  such  relative.  The  Court  may  also,  if  it  think  fit  (unless  a 
GUARDIAN  have  been  appointed  by  the  father),  appoint  such  person  as 
aforesaid,  or  such  relative  or  any  other  relative  or  friend  of  the  minor,  to 
be  guardian  of  the  person  of  the  minor. 

VnL  The  Court  may  call  upon  the  Collector  or  Magistrate  for  a 
report  on  the  CHARACTEU  and  qualification  of  any  relative  or  friend  of 
tl^  minor  ^rho  may  be  desirous  or  willing  to  be  entrusted  with  the  charge 
of  his  property  or  person. 

IX.  If  no  title  to  a  certificate  be  established  to  the  satisfaction  of 
die  Court  by  a  person  claiming  under  a  Will  or  Deed,  and  if  there  be  no 
near  relative  wUling  and  fit  to  be  entrusted  With  the  charge  of  the  pro- 
perty at  the  minor,  and  the  Court  shall  think  it  to  be  necessary,  for  the 
mterest  of  the  minor,  that  provision  should  be  made  by  the  Court  for  the 
diar^e  of  his  property  and  person,  the  Court  may  proceed  to  make  such 
pTOfision  in  the  manner  hereinafter  provided. 

X.  If  the  estate  of  the  minor  consist  of  moveable  property,  or  of 
homes,  gardens,  or  the  like,  the  Court  may  grant  a  certificate  to  the 
PUBLIC  CURATOR  appointed  under  section  XIX.  Act  XlX.of  1841,  OR, 
if  there  be  no  Public  Curator  to  ANT  FIT  PERSON  whom  the  Court  may 
appoint  for  the  purpose. 

XL  Whenever  the  Court  shall  grant  a  certificate  of  administration 
to  the  estate  of  a  minor  to  the  Public  Curator  or  other  person  as  aforesaid, 
it  shall  at  the  same  time  appoint  a  GUARDIAN  to  take  CHARGE  OF  the 
PERSON  and  MAINTENANCE  of  the  minor.  The  person  to  whom  a 
certificate  of  administration  has  been  granted,  unless  he  be  the  Public 
Curator,  may  be  appointed  guardian.  If  the  person  appointed  to  be 
guardian  be  unwilling  to  discharge  the  trust  gratuitously,  the  Court  may 
asrign  him  such  allowance,  to  l^  paid  out  of  the  estate  of  the  minor,  as 
onder  the  circumstances  of  the  case  it  may  think  suitable.  The  Court 
may  also  fix  such  allowance  as  it  may  think  proper  for  the  maintenance 
of  the  minor  ;  and  such  allowance,  and  the  allowance  of  the  guardian  (if 
any)  shall  be  paid  to  the  guardian  by  the  Public  Curator  or  other  person 
aa  aforesaid. 
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XII.  If  the  ESTATE  of  the  minor  CONSIST,  in  whole  or  in  part 
OF  LAND,  or  any  interest  in  land,  the  Court  may  direct  the  COLLECTOR 
to  take  charge  of  the  estate,  and  thereupon  the  Collector  shall  appoint  a. 
manager  of  the  property  of  the  minor,  and  a  guardian  of  his  person,  iim 
the  same  manner,  and  subject  to  the  same  rules  in  respect  of  such  ap- 
pointments, and  of  the  duties  to  be  performed  by  the  manager  and  the 
guardian  respectively,  so  far  as  the  same  may  be  applicable,  as  if  the  pro- 
perty and  person  of  the  minor  were  subject  to  the  jurisdiction  of  the 
Court  of  Wards. 

Xin.  In  all  inquiries  held  by  the  Civil  Court  under  this  Act,  the 
Court  may  make  such  order  as  to  the  payment  of  COSTS  by  the  person  on 
whose  application  the  inquirv  was  made,  or  out  of  the  estate  of  tiie  minor, 
or  otherwise,  as  it  may  think  proper. 

XIV.  Whenever  one  or  more  of  the  proprietors  of  an  estate,  which 
has  come  under  the  jurisdiction  of  the  COURT  OF  WARDS  on  account 
of  the  disqualification  of  all  the  proprietors,  ceases  to  be  disqualified, 
and  the  estate,  in  consequence,  ceases  to  be  subject  to  the  jurisdiction  of 
the  Court  of  Wiurds,  notwithstanding  the  continued  dis(}ualification  of 
one  or  more  of  the  co-proprietors,  the  Collector  of  the  District  in  which 
the  estate  is  situate  may  represent  the  fact  to  the  Civil  Court ;  and  the 
Court,  unless  it  see  sufficient  reason  to  the  contrary,  shall  direct  the  Col- 
lector to  retain  charge  of  the  persons  and  of  the  shares  of  the  proper^ 
of  the  still  disqualified  proprietors,  during  the  continuance  of  their 
disquaJification,  or  until  such  time  as  it  shall  be  otherwise  ordered  by 
the  Court  The  Collector  shall,  in  such  case,  appoint  a  guardian  for 
the  care  of  the  persons,  and  a  manager  for  the  charge  of  the 
property,  of  the  disqualified  proprietors,  in  the  manner  prescribed  in  Sec- 
tion XII.  If  the  property  be  situate  in  more  than  one  diBtrict,  the  repre- 
sentation shall  be  made  by  the  Collector  who  had  the  general  management 
of  the  propertv  under  the  Court  of  Wards  to  the  Civil  Court  of  his  own 
District  and  tne  orders  of  the  Court  of  that  District  shall  have  efiEect  also 
in  other  districts  in  which  portions  of  the  property  may  be  situate. 

XV.  The  proceedings  of  the  COLLECTOR  in  the  charge  of  estates 
under  this  Act  shall  be  SUBJECT  TO  the  CONTROL  of  the  superior 
Revenue  Authorities. 

XVI.  The  Public  Curator,  and  every  other  Administrator  to  whom  a 
certificate  shall  have  been  granted  under  Section  X.  shall,  within  six 
months  from  the  date  of  the  certificate,  deliver  in  Court  an  INVENTORY 
of  any  immoveable  property  belonging  to  the  minor,  and  of  all  such  sums 
of  money,  goods,  effects,  and  things,  as  he  shall  have  received  on  account 
of  the  estate,  together  with  a  statement  of  all  debts  due  by  or  to  the 
same.  And  the  Public  Curator,  and  every  such  other  Administrator,  shall 
furnish  annually,  within  three  months  from  the  dose  of  ttte  year  of  the  era 
current  in  the  district,  an  account  of  the  property  in  his  charge,  exhibiting 
the  amounts  received  and  disbursed  on  account  of  the  estate,  and  the 
balance  in  hand.  If  any  relative  or  friend  of  a  minor,  or  any  public 
officer  by  petition  to  the  Court,  shall  impugn  the  accuracy  of  the  said 
inventory  and  statement,  or  of  any  annual  account,  the  Court  may  sum- 
mon the  Curator  or  Administrator,  and  inquire  summarily  into  the  matter, 
and  make  such  order  thereon  as  it  shall  think  proper,  or  the  Court,  at  its 
discretion,  may  refer  such  petition  to  any  subordinate  Court. 
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XVn.  All  SUMS  RECEIVED  by  the  Public  Curator,  or  such  other 
AdministratoT,  on  accomit  of  any  estate,  in  excess  of  what  may  be  required 
for  the  curreut  expenses  of  the  Minor  or  of  the  estate,  SHALL  BE  PAID 
INTO  the  Public  TREASURY  on  account  of  the  estate,  and  may  be  in- 
Tested,  from  time  to  time,  in  the  public  seciuities. 

XVni.  Every  person  to  whom  a  certificate  shall  have  been  granted, 
onder  the  provisions  of  this  Act,  may  exercise  the  same  POWEI&  in  the 
management  of  the  estate  as  might  have  been  exercised  by  proprietor  if 
not  a  minor,  and  may  coUect  and  pay  all  just  claims,  debts,  and  liabilities 
due  to  or  by  the  estate  of  the  minor.  But  no  such  person  shall  have 
power  to  sell  or  MORTGAGE  any  inmioveable  property,  or  to  grant  a 
LEASE  thereof  for  any  period  exceeding  five  years,  without  an  order  of 
the  Civil  Court  previously  obtained. 

XIX.  It  shall  be  lawful  for  any  relative  or  friend  of  a  minor,  at 
any  time  during  the  continuance  of  the  minority,  to  sue  for  an  ACCOUNT 
from  any  manager  appointed  under  this  Act,  or  from  any  person  to  whom 
a  certificate  shall  have  been  granted  under  the  provisions  of  this  Act,  or 
from  anv  such  manager  or  person  after  his  removal  from  office  or  trust, 
or  from  his  personal  representative  in  case  of  his  death,  in  respect  of  any 
estate  then  or  formerly  under  his  care  or  management,  or  of  any  sums  of 
money  or  other  property  received  by  him  on  account  of  such  estate. 

XX.  If  the  disqualification  of  a  person  for  whose  benefit  a  suit  shall 
have  been  instituted  under  this  Act  cease  before  the  final  decision  thereof, 
it  ahall  be  lawful  for  such  person  to  continue  the  prosecution  of  the  suit  on 
his  own  behalf. 

XXI.  The  Civil  Court,  for  any  sufficient  cause,  may  BECALL  any 
CERTIFICATE  granted  under  this  Act,  and  may  direct  the  Collector  to 
take  charge  of  the  estate,  or  may  grant  a  certificate  to  the  Public  Curator, 
or  any  ouier  person,  as  the  case  may  be,  and  may  compel  the  person, 
whose  certificate  has  been  recalled,  to  make  over  the  property  in  his  hands 
to  his  successor,  and  to  account  to  such  successor  for  all  monies  received 
and  disbursed  by  him.  The  Court  may  also,  for  any  sufficient  cause, 
REMOVE  any  GUARDIAN  appointed  by  the  Court. 

XXn.  The  Civil  Court  may  impose  a  fine  not  exceeding  Five 
bnndred  Rnp^'es  on  any  person  who  may  wilfully  NEGLECT  or  refuse 
TO  DELIVER  his  ACCOUNTS,  or  any  property  in  his  hands,  within  the 
prescribed  time,  or  a  time  fixed  by  the  Court,  and  may  realise  such  fine  by 
attachment  and  sale  of  his  property  under  the  rules  in  force  for  the 
execution  of  decrees  of  Court,  and  may  also  commit  the  recusant  to  close 
custody  until  he  shall  consent  to  deliver  such  accounts  or  property. 

XXni.  The  Civil  Court  may  permit  any  person  to  whom  a  certifi- 
cate shall  have  been  granted  under  this  Act,  not  oeing  the  Public  Curator, 
aod  any  guardian  appointed  by  the  Court,  to  RESIGN  his  trust,  and  may 
give  him  a  discharge  therefrom  on  his  accounting  to  his  successor,  duly 
appointed,  for  all  monies  received  and  disbursed  by  him,  and  making  over 
the  property  in  his  hands. 

XXrV.  Tlie  Public  Curator,  and  every  other  Administrator  to  whom 
a  certificate  shall  have  been  granted  under  Section  X.,  shall  be  entitled  to 
recelre  such  COMMISSION  not  exceeding  five  per  centum  on  the  sums 
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received  and  disbursed  by  him,  or  such  other  allowance,  to  be  paid  oat  o£ 
the  minor's  estate,  as  the  Civil  Comt  shall  think  fit. 

XXV.  Every  guardian  appointed  by  the  CJivil  Court,  or  by  the  Col- 
lector, under  this  Act,  who  shall  have  charge  of  any  male  minor,  shall  be 
bound  to  provide  for  his  EDUCATION  in  a  suitable  manner.  The  general 
superintendence  and  control  of  the  education  of  all  such  minors  £all  be 
v^ted  in  the  Civil  Court  or  in  the  Collector,  as  the  case  may  be ;  and  the 
provisions  of  Act  XXVI.  of  1854  (For  making  better  provision  for  ike 
Education  of  Male  Minors  sulject  to  the  surperintendence  of  the  Court  of 
Wards )y  shaJl,  so  far  as  is  consistent  with  the  provisions  herein  contained, 
be  applicable  to  the  Civil  Court,  or  to  the  Collector,  as  the  case  may  be,  in 
respect  to  such  minors,  and  to  every  such  guardian. 

XXVI.  For  the  purposes  of  this  Act,  every  person  shall  be  held  to  be 
a  MINOR  who  has  not  attained  the  age  of  eighteen  years. 

XXVII.  Nothing  in  this  Act  shall  authorise  the  appointment  of  a 
guardian  of  the  person  of  a  female  whose  HUSBAND  is  not  a  minor,  or 
the  appointment  of  a  guardian  of  the  person  of  any  minor  whose  FATHER 
is  living  and  is  not  a  Minor  ;  and  nothing  in  this  Act  shall  authorise  the 
appointment  of  any  person  other  than  a  female  as  the  GUARDIAN  OF  the 
person  of  a  female.  If  a  guardian  of  the  person  of  a  minor  be  appointed 
durine  the  minority  of  the  father  or  husband  of  the  minor  the  guardian- 
ship shall  cease  as  soon  as  the  father  or  husband  (as  the  dase  may  be)  shall 
attain  the  age  of  majority. 

XXVIII.  All  orders  passed  by  the  Civil  Court,  or  by  any  subordinate 
Court  under  this  Act,  shall  be  open  to  APPEAL  under  the  rules  in  force 
foe  appeals,  in  miscellaneous  cases,  from  the  orders  of  such  Court  and  the 
subordinate  Courts. 

XXIX.  The  expression  "  CIVIL  COURT,"  as  used  in  this  Act,  shall 
be  held  to  mean  the  principal  Court  of  original  jurisdiction  in  the  district, 
and  shall  not  include  the  Supreme  Court  ;  and  nothing  contained  in  this 
Act  shall  be  held  to  affect  the  powers  of  the  Supreme  Court  over  the  person 
or  property  of  a  minor  subject  to  its  jurisdiction.  Unless  the  contrary 
appears  from  the  context,  words  importing  the  singular  number  shall  in- 
clude the  plurd  number,  and  words  importing  the  plural  NUMBER 
shall  include  the  singular  number,  and  words  importing  the  masculine 
GENDER  shall  include  females. 

Section  25  was  repealed  by  Bengal  Act  4  of  1870  so  far  as  regards  guardians  ap- 
pointed under  Act  4  of  1870,  see  Bepeiding  Enactments  p.  107. 


Bengal. 

Bengal  Act  No.  IV.  of  1870. 

An  Act  to  consolidate  and  amend  the  law  relating  to  the  Court  of  Wards 
within  the  Provinces  under  the  control  of  the  Lieutenant-Governor  of 
Bengal, 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to  the  Court  o  J 
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▼irds  within  the  Provinoes  subject  to   the  control  of  the  laentenant-Goveznor  of 
Beogfd ;  Itii  enacted  as  follows : 

PART  I. 

DeJkiUions. 

L  In  this  Act  the  following  words  and  expressions  shall  have  the  meaninffs 
hei^y  aftfcribnted  to  them  respectively,  unless  a  contrary  intention  appear-  from  t£e 
eootext,  that  is  to  say — 

The  word**  COLLECTOR*' includes  any  officer  in  charge  of  the  revenue  juris- 
dietioQ  of  a  district. 

*'TH£  COURT*  shall  mean  the  Court  of  Wards. 

The  word  "  ESTATE**  shall  mean  any  land  subject  to  the  payment  to  Qovem- 
ment  of  revenue  in  respect  of  which  the  name  or  names  of  a  proprietor  or  of  proprietors 
are  entered  on  the  general  register  of  estates  paying  revenue  immediately  to  Govern- 

t  in  the  collector's  office  of  the  district 


The  words  «  DISQUALIFIED  PROPRIETOR**  shaU  mean  persons  who  by  the 
pnmsioos  of  this  Act  are  subject  to  the  superintendence  and  jurisdiction  of  the  Court 
ofWsida. 

The  word  **  MINOR**  shall  mean  a  person  under  the  age  of  eighteen  years. 

PART  n. 

PtrwM  tUtqwUified  to  tmmage  their  ovm  property ;  and  properties  which 
way  be  brought  under  the  management  of  the  Court  of  Wards. 

^  n.  All  proprietors  of  entire  estates  (other  than  proprietors  who  are  subject  to  the 
jurisdiction  as  respects  infants  and  lunatics  of  a  high  court)  who  are,  or  may  be,  females 
not  deemed  by  the  court  competent  to  the  management  of  their  own  estates,  or  who 
are,  m  may  be,  minors,  and  all  proprietors  of  entire  estates  who  for  the  time  being  are, 
or  m^  be,  of  unsound  mind,  or  otnerwise  incapable  of  managing  their  affairs  by  rea- 
son of  any  diequalifying  natural  or  acquired  defect^  shall  be  subject  to  the  superin- 
teodeooe  and  JURISDICTION  OF  the  COURT  of  wards :  and  all  estates,  the  pro- 
perty of  anv  such  disqualified  proprietors,  when  taken  charge  of  by  the  court  of 
wards,  shall,  whilst  they  shall  Ihb  under  the  superintendence  and  jurisdiction  of  the 
court,  be  exempt  from  sale  for  arrears  of  RETENUE.  Provided,  however,  that 
all  arrears  of  revenue  shall  be  the  first  charge  upon  the  proceeds  of  such  estate  in 
case  the  same  may  be  sold  for  any  other  cause  wnile  under  such  superintendence  and 
jurisdiction. 

m.  The  superintendence  of  the  court  is  not  to  extend  to  JOINT  PROPRIE- 
TORS of  estates,  any  one  of  whom  may  not  be  of  any  of  the  descriptions  specified  in 
Section  II.  Provided  that  whenever,  by  any  order  made  under  the  proviiBions  of 
8«ction  XIY.  of  Act  XL.  of  1868,  passed  b^  the  Legislative  Council  of  India,  any  col- 
lector shall  be  directed  to  retain  possession  of  the  persons  and  properties  of  still 
^sqnalified  proprietors,  all  further  proceeding  shall  be  had  and  taken  according 
toue  provisions  of  this  Act  as  if  such  still  msqualified  proprietors  were  proprietors 
of  an  entire  estate.  And  in  case  any  of  the  qualified  proprietors  shall  so  consent,  the 
management  of  the  shares  of  such  quslified  proprietors  may  be  retained  or  assumed 
bj  the  collector  and  carried  out  under  the  provisions  of  this  Act,  so  long  as  it  shall 
Mem  fit  to  the  collector  and  such  qualified  proprietors. 

IV.  Ko  person  shaU  become  a  ward  of  the  court  by  reason  of  his  ACQUIRING. 
WHILE  SIWECT  TO  any  such  DISQUALIFICATION  as  aforesaid,  any  ESTATE 
noless  the  same  shall  have  accrued  to  him  in  the  regular  course  of  inheritance  on  the 
death  of  the  person  to  whom  he  may  succeed  in  such  estate,  or  under,  and  by  virtue 
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9f,  tlM  will  ot,  or  lome  setUemeiit  nuMlfi  by,  aome  deceased  owner  theroof.  Provided 
always  that  it  shall  be  competent  to  the  Board  of  Berenae  to  direct  the  court  to  take 
charge  of  any  estate,  being  the  property  of  any  disaoalified  person,  or  of  any  two  or 
more  persons,  botii  or  all  of  whom  may  be  disqualined,  although  the  same  shall  not 
have  descended  to  such  person  or  persons  in  any  regular  course  of  inheritance  or  suc- 
cession, nor  accrued  to  him  or  them  by  devise  or  settlement  as  aforesaid,  whenever 
the  same  shall  appear  to  the  Board  of  Bevenue  to  be  advisable  for  the  interests  of 
Government,  ana  of  the  proprietor  or  proprietors  ;  and  such  estates  under  the  super- 
intendence and  jurisdiction  of  the  court  shall  be  exempt  from  sale  for  arrears  of  reve- 
nue accruing  whilst  they  shall  be  under  the  superintendence  and  jurisdiction  of  the 
court.  Provided,  however,  that  all  arrears  of  revenue  shall  be  the  first  charge  upoa 
the  proceeds  of  such  estates  in  case  the  same  may  be  sold  for  any  other  cause  while 
under  such  superintendence  and  jurisdiction.  And  such  estates  shall  be  considered 
in  all  r«>spects,  as  far  as  regards  the  management  of  them  by  the  court,  as  if  they 
had  developed  to  the  proprietor  or  proprietors  in  the  regular  course  of  inheritance  or 
successioii)  or  accrued  to  him  or  them  by  devise  or  settlement  as  aforesaid  :  and  such 
proprietor  or  proprietors  shall  in  all  respects  be  treated  by  the  court  accordingly. 

v.  When  anr  person  shall  become  a  ward,  the  COUBT  SHALL  TAKE 
CHABGE  OF  all  PBOPBBTY,  real  or  personal,  belonging  to  such  proprietor,  inclu- 
sive of  any  share  in  any  joint  undivided  estate  and  of  any  tenures  or  shares  of  tenures 
of  land.  Provided  that  no  such  share,  if  subject  to  the  pa3rment  of  public  revenue, 
shall  be  liable  to  sale  for  recovery  of  arrears  of  revenue,  or  for  other  demands  simi- 
larly recoverable,  until  after  the  end  of  the  year  in  which  such  arrears  accrued. 
When,  however,  the  share  has  been  separated  under  Section  X.  or  XI.  of  Act  XL  of 
1859,  passed  by  the  Legislative  Council  of  India,  the  protection  nven  to  entire 
estates  under  Section  II.  of  this  Act  will  be  extended  to  sucn  share  subject  to  the  pro- 
visions of  Sections  XIII.  and  XIV.  of  the  said  Act  XL  of  1859. 

VI.  It  shaU  be  LAWFUL  FOB  the  COUBT,  if  it  shaU  think  fit,  by  an  order 
under  the  seal  thereof,  TO  BEFUSE  to  admit  any  such  disqualified  proprietor  as 
aforesaid  to  be  a  WABD  thereof :  or  by  like  older,  and  with  the  sanction  of  the 
Board  of  Bevenue,  to  discharge  any  estate  from  the  court's  further  superintendence 
and  jurisdiction.  Provided,  however,  that  no  estate,  the  sole  property  of  a  minor  or 
of  two  or  more  minors,  and  descended  to  him  or  them  by  the  regular  course  of  inherit- 
ance, or  by  virtue  of  the  will  of  some  deceased  owner  thereof,  snail,  until  such  minor 
or  some  one  or  more  of  such  minor  shall  have  attained  the  age  of  eighteen  years,  be 
sold  for  arrears  of  revenue  accruing  subsequently  to  his  or  their  succession  to  the 
same  :  Provided,  also,  that  all  arrears  of  revenue  shall  be  the  first  charge  upon  the 
proceeds  of  such  estate  in  case  the  same  may  be  sold  while  such  proprietor  is  dis- 
qualified. But  the  revenue  authorities  shall,  on  an  arrear  so  accruing,  be  authorized 
to  farm  the  estate  for  a  period  not  exceeding  ten  years,  nor  exceeding  the  time  when 
the  minor  or  one  of  the  minors  shall  have  i^tainc^  the  a^  of  eighteen  years.  Pro- 
vided, further,  that  the  court  may  by  a  further  order  rescind  any  such  order  and  make 
such  disqualified  proprietor  a  ward  of  the  court  The  exemption  from  sale  for 
arrears  of  revenue^  given  by  this  section,  shall  only  apply  to  cases  where  due  notice 
shall  have  been  given  to  the  collector,  and  been  acknowledged  by  him  before  the 
sale,  of  the  fact  that  the  estate  is  the  sole  property  of  a  minor,  or  the  property  of 
two  or  more  minors. 

VIL  When  an  estate  shall  have  been  farmed  under  the  provisions  of  the  last 
preceding  section,  the  PBOCEEDS  OF  such  FABM  shall  be  paid  to  the  collector, 
and  the  collector,  after  the  deduction  of  the  amount  of  the  claims  of  the  Govern- 
ment for  revenue,  shalL  with  the  sanction  of  the  Board  of  Bevenue,  either  pajr  the 
same  to  the  person  authorized  to  receive  it  for  the  minor^  or  shall  dispose  of  it  for 
the  minor's  benefit  in  any  of  the  modes  mentioned  in  Section  XLIX.* 

PART  III. 

ComHtution  and  powers  of  the  Court  of  Wards, 

VIII.  In  every  division  of  the  provinces  subject  to  the  control  of  the  Lieute- 
nant-Governor of  Bengal,  there  shall,  from  and  after  the  passing  of  this  Act,  be  a 


Digitized  by  VjOOQIC 


ACT  4  or  1870.  civil  code,    chaptbe  hi.  18 

eontof  wuds.  The  €X>MMISSION£R  of  Revenne  of  each  fuch  divisioii  shall  be 
ndi  eooit,  and  shall  ki&ve  mod  exercise  all  the  powers  and  authorities  conferred  by 
tltii  Ad  vpon  the  court  over  the  persons  and  property  of  all  wards  of  sach  court. 

UL  It  shall  he  competent  to  the  court  to  manage  estates  and  other  lands  fall- 
iig  mder  their  charge,  either  by  appointment  of  a  MANAGER,  or  by  giving  some 
0rsU  of  the  estates  and  lands  in  FARM,  or  by  adopting  such  other  form  of  manage- 
matu  may  to  Uie  eaid  comt  eeem  most  expedient.  Provided  that  no  lease  or  fkirm 
ibtll,  except  under  the  sanction  of  the  Board  of  Revenue,  be  given  for  a  term  ex- 
eeeding  (en  years,  nor  he^ond  the  period  of  expiration  of  the  ward^s  minority,  and 
pitmded  th^  all  leases  siven  by  the  court,  or  by  the  collector  acting  for  the  court, 
or  br  the  manager,  f hidl  oecome  null  and  void  on  the  removal  of  the  estate  from  the 
nperiniendence  of  the  court  for  whatever  cause,  save  leases  made  with  such  sanction 
sasforeeaid. 

X.  It  shall  he  lavrfnl  for  the  court  from  time  to  time  to  make  such  ORDERS 
sad  to  give  soch  INSTRUCTIONS  for  the  management  of  the  estates  and  properties 
tod  the  care  nf  the  persons  of  the  wards  thereof,  or  of  any  of  them,  as  to  such  court 
diall  teem  fit,  and  rrom  time  to  time  to  alter,  vary,  or  revoke  any  such  orders  or 
intrsctiona,  provided  that  such  orders  be  not  consistent  with  the  provisions  of  this 
Act  or  of  any  law  for  the  time  being  in  force,  or  of  any  orders  which  may  from 
tioie  to  time  be  made  by  the  Lieutenant-Governor  under  the  provisions  of  this 
Act,  or  of  any  orders  issued  by  the  Board  of  Revenue. 

PART  IV. 

Powers  and  duties  of  Collectors, 

XI.  When  the  ESTATE  or  lands  of  a  ward  are  situated  WITHIN  ONE  DIS- 
TRICT only,  the  collector  of  such  district  shall  exercise  the  duties  of  the  court  with 
respect  to  the  ward  and  to  his  moveable  and  immoveable  property. 

XU.  When  the  estate  or  lands  of  a  ward  are  situate  WITHIN  MORE  THAN 
ONE  district  but  within  the  same  division,  the  court  in  that  division  shall  appoint 
some  one  of  the  collectors  within  the  division  to  exercise  the  duties  of  the  court  with 
respect  to  Uie  PERSON  OF  the  WARD. 

XIIL  When  the  estate  or  lands  of  a  ward  are  situated  within  more  than  one 
district  but  within  the  same  division,  the  collector  of  each  district  shall  exercise  the 
duties  of  the  court  with  respect  to  the  WARD'S  PROPERTY  situate  within  his 
district  Provided,  however,  that  it  shall  be  lawful  to  the  court,  with  the  sanction 
of  the  Board  of  Revenue,  to  entrust  to  any  one  collector  the  control  of  the  manage- 
Bcot  of  any  portion  of  the  ward's  property  not  situate  within  his  own  district. 

XIV.  When  the  ESTATE  or  lands  of  award  are  situate  WITHIN  TWO  OR 
MORE  DITISIONS,  the  Board  of  Revenue  shall  determine  the  court  which  shall 
have  the  charge  of  the  person  of  the  ward.  And  such  court  shall  appoint  some  one 
of  the  collectors  within  its  own  division  to  exercise  the  duties  of  the  court  with  respect 
to  the  person  of  the  ward. 

XV.  When  the  estate  or  lands  of  a  ward  are  situate  within  two  or  more  divi- 

swos,  the  court  of  each  division  and  the  collector  of  each  district  shall  control  and 

superiatend  the  management  of  such  portion  of  the  property  as  is  situate  within  their 

jnisdictions.    Provided  that  the  court  to  whom  the  charge  of  the  ward's  person  has 

been  committed  under  the  preceding  section  shall  exercise  a  general  control  over  all 

disbarsements  and  payments  connected  with  the  ward's  property  wherever  situate 

and  u?«r  the  acooimts  of  such  property.    Provided  also  that  it  shall  be  competent  to 

the  Boaid  of  Revenue  to  direct  that  tne  court  in  charge  of  the  ward  shall  have  the 

entife  control  of  all  or  of  portions  of  the  ward's  property  wherever  situate,  under 

soeb  form  of  management  as  may  appear  to  such  Board  advisable,  or  to  take  any 

other  action  which  nsay  seem  convenient  for  the  due  care  of  the  ward's  interests  and 

the  eflideot  management  of  his  property. 
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XVI.  Immediately  on  an  estate  being,  under  the  provisioni  of  Section  XXX^ 
declared  sabject  to  the  jariediction  of  the  court,  the  collector  shall  search  for  and  teke 
possession  of  all  SEALS  and  such  ACCOUNTS  and  PAPERS  as  it  may  appear  to 
him  advisable  to  take  possession  of,  and  shall,  at  his  discretion,  remove  them  to  his 
own  office,  or  send  them  to  the  custody  of  the  court.  He  shall  also  take  poaseaBion 
of  all  moveable  property  and  place  under  proper  custody  such  portion  thereof  as  he 
may  think  necessary.  And  it  shall  be  lawful  for  the  collector  in  case  he  has  reason 
to  believe  that  any  such  seal,  account  paper  or  property  is  in  anj  room,  box,  or  re- 
ceptacle, within  any  house  or  on  any  land  in  the  actual  possession  of  the  ward,  to 
break  open  the  same  for  the  purpose  of  searching  for  such  seal,  account  paper  or 
property. 

XVI  I.  Every  collector  shall  within  six  months  from  the  date  of  his  taking 
possession  of  theproperty  of  a  ward  under  the  provisions  of  this  Act,  deliver  to  the 
court  an  INYENTOKY  of  all  immoveable  and  moveable  property  so  taken  posses- 
sion of. 

XYIII.  All  ORDERS  and  proceedings  OF  a  COLLECTOR,  under  the  prori- 
sions  of  this  Act,  shall  be  SUBJECT  TO  the  REVISION  of  the  court,  and  every 
person  aggrieved  by  any  such  order  or  proceeding  may,  within  a  month  from  the 
date  of  such  order  or  proceeding,  prefer  an  appeal  therefrom  to  the  court  in  charge 
of  the  estate  in  respect  of  which  such  order  may  have  been  made  or  proceeding  taken ; 
or  in  case  such  order  may  not  have  been  made  in  respect  to  an  estate,  then  to  the 
court  in  charge  of  the  ward  in  respect  to  whom  or  to  whose  property  such  order  may 
have  been  made,  or  proceeding  taken.  Provided  always  tlutt  it  shall  be  lawful  for 
such  court,  if  it  shall  think  fi^  to  revise,  modify,  or  reverse  any  such  order  or  pro- 
ceeding after  the  lapse  of  the  said  period  of  one  month  whether  any  appeal  shall  haYe 
been  preferred  or  not. 

PART    V. 

Mode  of  ascertaining  the  ground  of  disqualification, 

XIX.  Every  COLLiiCTOR,  immediately  upon  his  receiving  credible  informa- 
tion that  disqualification  under  this  Act  attaches  to  any  proprietor  of  an  estate  in  his 
district,  SHALL  REPORT  the  same  to  the  court  of  his  division,  and  shall  specify 
the  nature  of  the  DISQUALIFICATION. 

XX.  Whenever  any  collector  shall  receive  INFORMATION  THAT  any  PRO- 
PRIETOR of  an  estate  within  his  district  HAS  DIED,  and  that  the  heirs  of  such 
proprietor  are  disqualified,  it  shall  be  lawful  for  such  collector  to  take  order  for  the 
safety  and  preservation  of  any  moveable  property  of  such  deceased  proprietor,  and 
of  all  deeds,  documents,  and  papers  relating  to  any  portion  of  the  property  of  such 
proprietor,  and  for  that  purpose  to  cause  the  same  or  any  part  thereof  to  be  removed 
to  any  public  treasury  or  to  place  such  guards  in  charge  thereof  as  to  him  shall 
seem  fit. 

XXI.  If  any  FEMALE  proprietor  shall  be  reported  to  be  disqualified  from 
incompetency  to  manage  her  estate,  the  court  shall  immediately  proceed  to  ascertain 
whether  such  proprietor  be  competent  from  her  capacity  and  habits  of  business  to 
manage  her  own  estate,  and  such  court  shall,  if  satisfied  that  such  proprietor  is  com- 
petent to  the  management  of  her  own  estate,  by  an  order  under  the  seal  of  such  court, 
exempt  her  from  the  operation  of  this  Act,  and  if  not  so  satisfied,  shall  by  a  like  order 
declare  such  proprietor  to  be  a  ward  and  shall  immediately  take  charge  of  her  estate 
under  the  provisions  of  this  Act. 

XXII.  If  any  proprietor  who  b  not  subject  to  the  jurisdiction,  as  respects 
infants,  of  a  high  court  of  judicature  shall  be  reported  to  be  a  MINOR,  the  court 
shall  direct  the  collector  to  proceed  to  enquire  into  the  age  of  such  proprietor,  and  for 
that  purpose  the  collector  shall  have  power  to  require  the  production  in  person  of  such 
proprietor,  if  a  male,  and  of  all  documents  from  which  the  truth  of  such  matter  may 
appear,  and  to  take  evidence  of  witnesses  upon  oath  or  solemn  affirmation.  The  col- 
lector shall  record  such  evidence,  and  report  thereupon,  and  shall  submit  such  report 
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tad  all  erideoee  taken  by  lum  to  the  court  The  coart  shall  tiiereupon  make  an  order 
iedaring  the  age  of  soch  proprietor,  and  each  order  shall  be  final  and  conclusive  for 
all  ^  porpoees  of  this  Act.  The  coort  shall  retain  all  dooamentary  evidence  filed 
vitfa  siach  report  until  the  minor  shall  have  attained  the  age  of  eighteen  yearSi  unless, 
apcnaa  application  made  thereto,  it  shall  see  fit  to  allow  any  such  document  to  be 
Kstxffod  to  the  owner  thereof. 

Xim.  The  collector  may  direct  that  any  person  having  the  unlawful  CUS- 
TODY 01  being  unlawf  oily  in  possession  OF  the  person  of  any  MINOR  ward  shall 
pcodoce  him  or  her  before  the  collector  on  a  day  nxed  by  him,  and  may  make  such 
Older  for  the  temporary  custody  and  protection  of  such  minor  as  may  appear  proper. 
Ib  the  event  of  diaobedience  to  his  oiders  under  this  section,  the  collector  may  impofte 
ft  fine  m^  exceeding  five  hondred  rupees,  and  a  daily  fine  not  exceeding  two  hundred 
i^eea,  vntal  the  production  of  the  person  of  the  minor.  In  tiie  case  of  a  female 
T  ward  she  shall  not  be  brought  mto  court. 


XXIV.  If  a  proprietor  who  is  not  subject  to  the  jurisdiction  in  lunacy  of  any 
or  either  of  the  Hi^h  Courts  of  Judicature  be  deemed  disaualified  on  the  ground  of 
^iotcy,  or  LUNACY,  Uie  court  shall  order  the  collector  maMng  such  report  to  apply, 
m  puziuaDce  of  the  provisions  of  Act  XXXY.  of  1868,  passed  by  the  L^slative 
&iraeil  of  India,  to  the  dvil  court  of  the  zillah  within  the  junadiction  of  which  such 
proprietornay  reside. 

XXV.  If  a  proprietor  shall,  under  the  provisions  of  Act  XXXI7.  of  1858,  passed 
by  the  Legislative  Council  of  India,  have  been  found  by  anj  High  Court  of  Judica- 
tora  to  be  of  unsound  mind  and  incapable  of  managing  his  affairs,  the  court  may 
(sdbieet  to  the  powers  of  the  Hiirh  Court  under  the  said  Act  XXXIY.  of  1858)  take 
chan^  of  the  estate  and  lands  of  such  proprietor  situate  beyond  the  local  limits  of 
the  jurisdiction  of  such  High  Court,  and  deal  with  the  same  subject  to  the  provisions 
of  this  Act  Provided  that  in  such  case  no  further  proceedings  shall  be  taken  under 
the  lart  preceding  section,  nor  shall  it  be  competent  to  the  court  to  appoint  a  guar- 
dian of  the  person  of  the  said  proprietor.  Provided  also  that  the  surplus  income  of 
the  property  so  taken  charge  of  by  the  court,  after  providing  for  the  aischarge  of  the 
Go-remment  revenue  and  the  expenses  of  management,  shall  be  disposed  of  from 
tiDM  to  time  in  such*manner  as  the  said  High  Court  shall  direct,  and  not  otherwise. 

XXVL  When  a  proprietor  resident  beyond  the  provinces  subject  to  the  Govern- 
nfeot  of  the  lienteoant-Govemor  of  Bengal,  shall,  by  a  civil  court  of  competent 
jurisdiction,  under  the  provisions  of  Act  XXXY.  of  1858,  passed  by  the  Legislative 
Covndl  of  India,  have  been  declared  to  be  of  unsound  mind  and  incapable  of  manag- 
ia^  his  own  idBCairs,  the  court  may  take  charge  of  the  estate  and  lands  of  such  pro- 
pnetor  situate  within  the  said  provinces  and  deal  with  the  same  subject  to  the  provi- 
•ioQi  of  tiiis  Act.  Provided  that  in  such  case  no  further  proceedings  shall  be  taken 
under  Section  XXIY.  of  this  Act,  nor  shall  it  be  competent  to  the  court  to  appoint  a 
goardian  of  the  person  of  the  said  proprietor.  Provided  also  that  the  surplus  income 
of  the  property  so  taken  charge  of  oy  the  court,  after  providing  for  the  discharge  of 
the  Government  revenue  and  the  expenses  of  management,  shall  be  disposed  of  from 
tias  totune  in  such  manner  as  the  said  civil  court  shall  direct,  and  not  otherwise. 

XXVTL  If  a  proprietor  resident  without  the  local  limits  of  the  jurisdiction  of 
tiie  IGdi  Court  be  deemed  to  be  disqualified  on  the  ground  of  some  natural  or  acquir- 
ed DEFECT  OR  INFIRMITY^  other  than  unsoundness  of  mind,  the  court  shall  order 
the  collector  making  the  report  to  apply  to  the  civil  coiyrt  within  whose  jurisdiction 
soch  perMm  may  he  residing,  and  upon  such  collector  so  applying  suth  civil  court 

shall  institute  an  enquiry  for  the  purpose  of  ascertaining  whether  such  person  is  or  is 

not  snlject  to  such  disqualifying  defect  or  infirmity. 

XXVTIL  If  a  proprietor  resident  within  the  local  limits  of  the  jurisdiction  of 
the  High  Court  of  Judicature  at  Fort  Yi  illiam  in  Bengal  or  resident  beyond  the  pro- 
vinces subject  to  the  government  of  the  Lieuteoant-Goveraor  of  Bengal  shall  be 
reported  by  a  collector  to  be  disqualified  by  reason  of  some  natural  or  acquired  defect 
or  infirmity  other  than  unsoundness  of  mind,  the  court,  within  whose  division  the 
estate  or  lands  of  such  proprietor  are  situate,  shall  order  the  collector  making  such 
zepoft  to  apply  to  tlM  civil  court  of  the  2i-Pergunnahs,  or  to  such  other  civifcourt 
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as  the  Lieateiiftnt-Govemor,  on  application  made  to  him  by  the  collector  in  that  be- 
half, ma^  detennine.  Such  civil  court  shall  thereapon  enqoire  into,  and  determin  e 
the  Question  as  to  the  alleged  disqualification,  and  the  provisions  of  Sections  IV.,  VIL , 
and  XXII.  of  the  said  Act  XXXV.  of  1858,  shall  apply  to  snch  enquiry. 

XXIX.  When  any  enc^uiry  is  institutedbef  ore  a  civil  coort  under  Section  XXV IT. 
or  Section  XXVIII.  of  this  Act,  such  court  shall,  for  the  purposes  of  making  snch 
enquiry,  have  such  and  the  same  or  the  like  powers  and  authorities,  and  shall  proe^ 
in  such  and  the  same  or  the  like  manner  and  form  as  in  and  by  the  said  Act  XXXV. 
of  1868  are  provided  for  making  the  enquiries  in  and  by  the  same  Act  directed  to  be 
made.  The  civil  court  shall  transmit  to  the  court  by  which  any  enquiry,  under  Sec- 
tion XX IV.  or  XXV.  shall  have  been  directed,  a  copy  of  the  order  made  on  each  such 
enquiry,  and  the  court  shall  thereupon,  in  case  the  proprietor  shall  have  been  found 
by  the  civil  court  to  be  disqualified,  treat  such  proprietor  as  subject  to  its  superin-r 
tendence  and  jurisdiction. 

XXX.  Whenever  it  shall  have  been  determined  under  the  provisions  aforesaid 
that  the  proprietor  of  an  estate  is  disqualified,  the  court  shall  make  an  ORDER  DE- 
GLARING  such  ESTATE  to  be  SU&JECT  TO  the  JURISDICTION  of  the  court, 
and  directing  charge  of  such  proprietor  and  of  his  property  to  be  taken,  and  the  col- 
lector of  every  district  within  which  there  may  be  any  property  of  the  ward  shall  aa 
soon  as  conveniently  may  be,  take  possession  of  such  property,  and  the  court  shall 
be  hdd  to  be  in  charge  of  such  property  from  the  time  wnen  possession  shall  have 
been  so  taken. 

XXXL  Every  collector  In  charge  of  a  ward  shall  forthwith  report  to  the  court 
in  charge  of  such  ward,  the  condition  of  such  ward,  the  PARTICULARS  OF  HIS 
PROPERTY,  real  and  personal,  so  far  as  the  same  can  be  ascertained,  and  the  persona 
who  respectively  may  appear  to  be  most  eligible  to  be  appointed  manager  and  guar- 
dian, with  the  grounds  of  such  opinion.  Provided  always  that  when  a  guardian  of  a 
minor  ward  shsll  have  been  appointed  by  will,  such  person  shall  be  appointed 
guardian  by  the  court  unless  the  Board  of  Revenue,  after  a  report  received  from 
tiie  court,  and  after  calling  on  the  testamentary  guardian  to  show  cause,  shiUl  con- 
sider him  disqualified  or  unfit. 

PABT  VI. 

Allowance  fgr  support  of  disqualified  proprietors. 

XXXII.  The  court  shall  allow  for  the  SUPPORT  OF  each  WARD  and  of  his 
or  her  family  such  monthly  sum  as  may  seem  fit  with  regard  to  the  rank  and  circum- 
stances of  the  parties  and  their  indebtedness  or  freedom  from  debt. 

PART  vn. 

Appointment  and  duties  of  Managers  and  Ghiardians. 

XXXin.  The  offices  of  MANAGER  and  GUARDUN  for  wants  shaU  be 
deemed  to  be  i^hoUy  distinct. 

XXXIV.  •  When  the  offices  of  manager  and  g^rdian  are  vested  in  different 
persons,  the  manager  shall  have  the  care  of  the  moveable  and  immoveable  PROPER- 
TY OF  such  WARD,  save  such  property  as  may  be  under  the  immediate  charge  of 
any  coUector.  and  the  guardian  shall  have  the  SUPERINTENDENCE  AND  CARE 
OF  the  PERSON  and  MAINTENANCE  of  the  ward. 

XXXV.  It  shall  be  lawful  for  the  court  in  charge  of  a  ward,  if  it  shall  think 
fit,  to  appoint  the  same  person  to  be  guardian  and  manager  ;  but  in  every  case  where 
one  person  shall  be  appointed  to  be  both  manager  and  guardian,  he  shall  render  all 
such  accounts,  and  perform  all  such  duties  as  in  and  by  this  Act  are  required  from 
manager  and  guardian  respectivdy  and  severally. 
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ZXXVL  'B.yery  manager  and  every  guardian  shall  eiffn  and  seal  all  papers,  deeds, 
doeniDeiits,  and  writings  which  maj  be  executed  by  hhn  by  virtue  of  his  office  with 
his  own  name  and  seal,  and  shall  add  to  his  name  his  description  of  manager  or 
fsardian  of  the  ward  for  whom  he  may  act  as  the  case  ma^  be  ;  and  every  manager 
shall  deliver  to  the  collector  in  charge  of  the  estate  of  which  he  is  a  manager,  and 
every  guardian  shall  d^ver  to  the  collector  in  charge  of  the  ward,  all  famflv  seals 
helot^gin^  to  the  ward  which  may  come  to  his  power  or  control,  and  soch  seals  shall 
be  deposited  whererer  the  eonrt  shall  order. 

XXXYU.  Every  MANAGER  of  the  estiCte  of  any  ward  diaU,  subject  to  the 
avpfobation  of  the  Board  of  Revenue,  be  APPOINTED  BY  the  COURT  in  charge 
«C  inch  estate,  and  his  commission  shall  be  authenticated  by  the  official  seal  of  such 
ceort  Provided,  hawever,  that  whenever  any  ward  may  have  estates  in  more  than 
eae  division,  the  manager  appointed  by  the  court  in  charge  of  such  ward,  shall  be 
appointed  manager  of  all  other  estates  of  such  ward  by  the  respective  courts  in  and 
for  the  divisions  in  which  such  estates  respectively  are  situate;  but  any  such  court 
■ay,  with  the  assent  of  the  Board  of  Revenue,  appoint  a  separate  manager  for  the 
estate  or  estates  nnder  its  charge,  or  a  submanager  who  shall  act  under  me  orders  of 
the  manager. 

XXXVin.  Evc^  manager  of  an  estate,  previous  to  the  receipt  of  his  commis- 
sion, shall  give  SECuRITr  for  the  due  performance  of  his  duty  as  such  manager, 
and  shall  execute  ao  agreement  with  the  collector  for  the  time  being  in  the  form  in 
Schedule  (A).  Provided  that  with  the  assent  of  the  Board  of  Revenue  such  security 
maybe  dispensed  with.  Provided  also  that  no  security  shall  be  required  from  a 
manager  if  he  be  the  testamentary  guardian. 

XxxiX..  The  manager  of  every  estate  shall  receive  from  such  estate  such 
nmaneration,  by  salary,  (XDMUISSION  or  otherwise  as  shall  be  fixed  and  determin- 
ed bv  the  court  with  uie  asi«ent  of  the  Board  of  Revenue.  Provided  always  that  it 
shall  be  lawful  for  the  court,  with  similar  assent,  by  an  order  to  altar  or  vary  such 
lemaDeiition,  if  it  shali  seem  just  and  expedient  so  to  do. 

XL.  AH  monies  which  may  be  recovered  from  any  manager  under  the  provisions 
of  his  ohli^ition,  shall  be  carried  to  the  credit  of  the  estate  of  the  ward. 

XLL  An  ESTABLISHMENT  of  necessary  officers  to  act  UNDER  the  MANA- 
GER or  snb-nianager  shall  be  fixed  by  the  court  in  charge  of  the  estate.  The  col- 
lector, after  consultation  with  the  manager,  shall  nominate  the  persons  to  be  employed 
on  sndi  establishment,  subject  to  the  approval  of  the  court 

XLIL  The  MANAGER  and  all  persons  employed  in  the  management  of  the 
ite  of  any  ward,  shaU  be  DEEMED  to  be  OFFICERS  IN  the  PAY  OF  GOVERN- 
MENT, in  respect  of  their  employment  and  remuneration,  and  every  manager,  suh- 
Bsaaager,  or  ffoardian  under  this  Act,  shall  be  held  to  be  a  public  accountant  under  the 
proviskma  oT Act  XIL  of  1850,  passed  by  the  Legislative  Council  of  India. 

XLIIL  The  COURT  by  which  any  manager  or  guardian  or  other  person  hta 
been  umnnted,  MAT,  if  it  shall  think  fit,  with  the  assent  of  the  Board  of  Revenue, 
REMOTE  such  MANAGER  OR  GUARDIAN  or  other  person,  and  may  order  tb« 
nerson  so  removed  to  make  over,  within  a  time  fixed  by  the  court,  any  property  in 
■is  hands  to  such  person  as  the  Court  may  direct  to  receive  the  same,  and  to  account 
to  such  person  for  all  monies  received  and  disbursed  by  such  manager  or  guardian  : 
and  every  such  order  ma,^  be  enforced  by  the  court  by  the  imprisonment  in  the  civil 
^ail  of  tlie  person  disobe^ring  the  same,  and  by  attachment  of  his  property  and  keeping 
It  under  attachment,  until  the  accounts  or  property  shall  have  been  delivered  up.  The 
collector  in  charge  of  any  property  of  the  ward  may,  if  he  shall  think  fit,  remove  anj 
oficer  appointed  by  himself,  and  may  order  any  officer  so  removed  to  deliver  his 
accounts  or  any  property  in  his  hands,  and  such  order  shall  be  enforced  in  manner 
afoffeaid,  and  the  diet-money  of  every  person  imprisoned  under  this  section  shall  be 
paid  out  of  the  proceeds  of  the  estate.  Provided  that  every  order  for  imprison- 
ment by  the  court  shall  be  subject  to  appeal  to  the  Board  of  Revenue. 

XLIY.  Every  manager,  sub-manager,  or  guardian,  who  may  be  removed  or 
otherwise  cease  to  fill  soch  office,  shall,  notwithstanding  his  removal  or  cesser  of  offico) 
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continae  liable  to  AGOOUNT  to  the  conrt  for  hii  recdptg  and  diflbntseineiits  during 
the  period  of  his  management  or  guardianship,  or  tenure  of  office ;  and  when  any 
present  manager,  sub-manager,  or  guardian,  or  past  or  present  officer  subordinate 
to  a  managper,  sub-manager,  or  guardian,  shall  wilfully  neglect  or  refuse  to  deliver 
his  accounts  or  any  property  in  hie  hands  within  such  time  as  shall  be  fixed  by 
the  said  court,  the  court  may  impose  on  him  a  fine  not  exceeding  five  hundred 
rupees,  and  in  addition  to  any  other  remedy  for  the  recoyery  of  such  fine,  eyery 
such  fine  shall  be  a  demand  recoverable  aa  an  arrear  of  revenue. 

XLY.  The  manager  appointed  by  the  court  shall  have  the  CARE  OF  the  entire 
PBOPERTT,  real  and  personal,  of  the  ward,  save  estates  or  lands  to  which  another 
manager  may  be  appointed  or  which  are  under  the  direct  management  of  a  collector. 
He  shall  have  the  exclusive  charge  of  all  lands,  save  as  aforesaid,  whether  mal- 
goozary  or  lakeraj ;  as  well  as  of  all  houses,  tenements,  goods,  money  and  move- 
ables of  whatever  nature  belonging  to  the  ward  whose  estate  may  be  committed  to 
his  charge,  excepting  only  the  house  wherein  such  ward  may  reside,  the  moveablee 
wanted  for  his  use,  and  the  money  allowed  for  the  support  of  the  ward  and  the 
members  of  his  family  entitled  to  a  provision ;  but  every  manager  shall  be  subordi- 
nate to  the  court  and  to  the  collector  under  whose  superintendence  the  estate  or- 
lands  may  be. 

XLVI.  All  monies  received  by  any  manager  of  an  estate  shall  be  applied  by 
him  in  the  first  place  in  payment  of  the  allowance  fixed  for  the  support  of  the  ward 
and  of  all  charges  of  management,  and  subject  thereto  in  or  towards  the  discharge  of 
the  montiily  kists  of  Government  revenue. 

XLVII.  In  case  any  ATTACHMENT  be  issued  FROM  any  CIVIL  COURT 
against  any  sum  of  money  which  may  be  in  the  hands  of  the  collector  or  manager, 
the  payment  of  the  charges  of  management  and  of  all  Government  revenue  which 
may  for  the  time  being  be  due  from  the  estate  of  such  ward  shall  have  priority  over 
Buch  attachment  And  no  payment  shall  be  made  to  the  attaching  creditor  from  any 
such  sum  until  full  provision  shall  have  been  made  for  the  payment  of  such  charges 
and  revenue. 

XLYIII.  Every  manager  shall  deliver  a  MONTHLY  ACCOUNT  current,  ac- 
companied with  vouchers,  of  his  receipts  and  disbursements  to  the  collector  in  charge 
of  the  estate,  who  shall  audit  the  disbursements  therein  specified. 

XLIX.  Whenever  upon  any  such  monthly  account  current  there  may  be  any 
SURPLUS  after  making  the  several  payments  directed  in  Section  XLVI.,  suck 
surplus  shall,  at  the  collector's  discretion,  with  the  sanction  of  the  court,  be  carried 
to  tne  credit  of  the  ward,  or  shall  be  applied  in  liquidation  ol  any  debt  which  may 
affect  the  property  of  the  ward  or  any  part  thereof,  and  subject  thereto,  the  same 
shall,  if  no  such  debts  be  outstanding,  be  expended  by  the  manager,  subject  to  the 
directions  of  the  court,  for  the  improvement  of  the  lands  of  the  ward,  or  otherwise  for 
the  benefit  of  the  property  under  nis  charge. 

L.  Whenever  the  court  in  charge  of  a  ward  shall  think  it  unnecessary  or  nnad- 
visable  to  appropriate  any  surplus  receipts  to  the  improvement  of  the  lands  already 
under  the  manager's  charge,  the  same  shall,  by  the  direction  and  with  the  privity  of 
the  court,  be  applied  in  the  purchase  of  other  landed  property,  or  at  interest  upon 
Government  security,  or  in  the  purchase  of  Government  paper  securities,  or  such 
other  securities,  stocks,  or  shares  guaranteed  by  the  Government  of  India  and  ap- 
proved of  by  the  Board  of  Revenue,  as  to  the  court  shall  seem  fit  All  title-deeds 
and  documents  relating  to  any  land  purchased  under  the  provisions  aforesaid,  and  all 
Government  paper  securities,  and  other  securities  and  snares  as  aforesaid,  shall  be 
deposited  in  such  public  treasury  as  the  court  may  direct  The  court  shall  obtain  the 
treasurer's  receipt  for  all  deeds,  documents,  and  papers  when  deposited  in  any  such 
treasury,  and  shall  transmit  an  attested  copy  thereof  to  the  collector  in  charge  of  the 
estate,  to  be  delivered  by  him  to  the  manager.  Every  manager  of  an  estate,  and 
every  guardian  in  charj^  of  a  ward  shall  deliver  any  title-deeds,  or  Government  or 
other  securities  belonging  to  the  estate  or  property  of  a  ward  under  his  charge,  to 
the  said  collector  in  charge  of  such  estate,  and  such  collector  shall  return  a  receipt 
for  the  same  and  transmit  such  deeds  and  securities  to  the  court  in  charge  of  the 
ward,  or  deposit  them  in  his  public  treasury  as  above  directed.    All  inteiei^  or  divi- 
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ke  pud  to  the  maoMgei  and  ihAll  be  >ccoanle<l  for  by  him  in  hit  moBthl  j  Mcomit 


LL  Inadditioiitothe  noDthlyftooovnteiuTeDt  Teqmredin  SeetioB  XLYIIL,  the 
WMBtga  of  every  estate,  at  the  expiration  of  evenr  yeer,  ihall  deliver  to  the  ooUeotor 
m  dMq^  ci  inch  estate  an  ANNUAL  ACCOUNT  <^  aU  monies  which  hare  come  to 
t^kuds  of  such  manager  dorinff  such  rear  on  aocoaot  of  soeh  estate  or  on  aeeoont 
dfaojNopertyof  such  ward  of  which  soch  collector  may  hare  charge,  and  of 
the  application  and  disposal  of  all  each  monies;  and  the  said  collector  shall 
Si£t  the  disbnnements,  and  take  order  that  the  whole  of  the  sorplns  rsoeipta 
te  dily  sppropnated  in  the  manner  specified  m  Sections  XLIX.  and  L. 

LIL  Whenever  it  shall  appear  to  the  court  that  the  produce  or  the  ESTATE  of 
aayvaidor  of  any  other  property  of  the  ward  is  INSUFFICIENT  TO  PROVIDE 
FOR  the  expenses  of  a  SEPARATE  ESTABLISHMENT  for  the  management  in 
eaeformky  with  Sections  XXXIV.  and  XLI.  of  this  Act,  the  court  shall  take  such 
oicler  as  from  the  circnmstances  of  the  case  may  appear  best  calculated  for  providing 
for  the  security  of  the  public  revenue  and  for  tlie  interests  of  the  ward. 

Lin.  When  portions  of  the  same  estate  of  any  ward  may  be  situated  in  diif erent 
bids  of  the  same  division,  the  monthly  and  annual  ACCOUNTS  of  all  such 
€itatefl  or  portions  of  an  estate  required  to  be  fumiebed  by  the  manager,  shall  be 
rmd^ed  to  the  collector  in  charge  of  the  ward.  When  the  propertv  of  the  ward  coo- 
wtBol  different  estates  or  lands  or  parts  of  the  same  estate  or  land  in  different  divi- 
MQi,  it  shall  be  optional  with  the  Board  of  Revenue  to  order  that  the  accounts  for 
the  lands  in  each  district  shall  be  submitted  to  the  collector  of  that  district^  or  to  the 
oQector  in  charge  of  the  ward,  or  to  the  manager,  or  sub-manager. 

LIV.  Whenever  TWO  OB  KOBE  ESTATES  belonging  to  different  wards  are 
K  ntnsted  that  they  can  be  conveniently  superintended  by  ONE  MANAGER,  the 
CQwt  may,  if  it  shall  see  fit,  entrust  them,  or  so  many  of  them  as  may  seem  convenient, 
tt  the  nanagement  of  the  same  manager. 

LV.  NO  PERSON  who  would  be  the  NEXT  LEGAL  HEIR  of  a  ward,  or  would 
Qthnvise  be  immediately  interested  in  outliving  such  ward,  shall  be  appomted  TO 
BE  his  GUARD  LAN.  Provided,  however,  that  this  section  shall  not  apply  to  the 
VOTHBR  of  a  vrard  or  to  a  TESTAMENTARY  GUARDIAN  appomted  under 
SsctiooXXXL 

LVL  Every  guardian  shall  be  appointed  in  the  manner  hereinbefore  provided  for 
die ^ypMotinent  of  managers.  Provided  always  that  none  but  a  FEMALE  shall  be 
^poiDted  gurdian  of  a  female  ward.  Provided  also  that  none  but  a  person  of  the  same 
1^1^^  if  Hindoo  or  Mahomedan,  shall,  except  in  the  case  of  a  testamentary  guardian, 
be  sppointed  guardian  of  a  female  ward,  preference  being  given  to  female  relatives 
if  aaj  soeh  be  eligible.  Every  guardian  shall  be  subordinate  to  the  court  and  to  the 
ccUeetor  exercising  the  duties  of  the  court  under  Sections  XI,  XII,  XIV,  and  XV. 

LVn.  It  shall  be  lawful  for  the  court  to  empower  any  female  ward  herself  to 
neetre  and  disburse  the  allowance  fixed  for  her  MAINTENANCE  and  in  such  case 
sogaardian  shall  be  appointed,  or  the  guardian,  if  already  appointed,  shall  be 
xoBoved. 

LTIIL  The  court  may  order  resonable  REMUNERATION  to  be  paid  from 
the  aUowaoce  fixed  for  the   maintenance  of  any  ward  TO  the  GUARDIAN  of 

inch  ward. 

LIX.  The  guardian,  previous  to  the  receipt  of  his  commission,  shall  give  SECU- 
RITT  for  the  due  performance  of  his  duty  during  the  continuance  of  it,  and  shall 
ececste  an  sgreement  with  the  collector  for  the  time  being  in  charge  of  tiie  ward  in 
the  form,  m  {Schedule  (B).  Provided  that  with  the  assent  of  the  Board  of  Revenue 
nch  aecurity  may  be  dispensed  with.  Provided  also  that  no  security  shall  be  re- 
qwcd  from  a  testamentary  guaidian. 
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LX.  An  estabUshment  of  oecessarv  SERVANTS  to  act  UNDER  the  6X7 AK- 
DIAN  shall  ht  fixed  by  the  court,  and  the  expense  thereof  shall  be  defrayed  from 
the  allowance  fixed  for  the  support  of  the  ward. 

LXL  The  right  to  the  CUSTODY  OF  the  person  of  every  WARD  not  being  an 
adult  female,  is  hereby^  vested  in  the  person  who  for  the  time  bein^  may  be  flraardian 
of  such  ward  under  this  Actj  or,  in  the  absence  of  such  person,  m  the  collector  in 
charge  of  such  ward.  Provided  always  that  no  gnardianjBnall  be  appointed  nor  con- 
tinued for  a  female  ward  if  she  has  an  adult  husband. 

LXII.  The  i^nardian  shall  deliver  a  montiily  ACCOUNT  current,  accompanied 
by  vouchers,  of  his  receipts  and  disbursements  to  the  collector  in  charge  of  the  ward, 
who  shall  audit  the  disbursements  therein  specified,  and  see  that  the  receipts  have 
been  fairlv  and  duly  appropriated.  The  guardian  shall  also  deliver  an  annual  account 
current  wnich  shall  be  in  like  manner  audited  by  such  collector,  and  if  there  shall^  be 
any  surplus  remaining  in  the  hands  of  such  guardian  which  such  collector  may  think 
nnnecessarv  for  the  guardian's  expenses  in  the  ensuing  year,  he  shall  cause  the  same 
to  be  paid  into  court  to  the  credit  of  the  ward,  and  the  same  shall  be  applied  by  ^  the 
court  for  the  increase  of  the  property  of  the  ward  in  manner  hereinbefore  provided 
for  the  application  of  the  surplus  of  the  income  of  such  minor. 

LXIII.  Nothing  in  tbe  preceding  sections  shall  be  held  to  interfere  with  ilie 
provisions  of  the  said  Act  XXXV.  of  1858. 

PART  vni. 

Education  of  Minors, 

LXIY.  The  general  superintendence  and  control  of  the  EDUCATION  of  every 
minor  ward  is  hereby  vested  in  the  court 

LXV.  It  shall  be  lawful  for  the  court  to  direct  that  any  such  minor,  if  a  male, 
shall  RESIDE  either  with  or  apart  from  his  guardian  at  the  sudder  station  of  the  dis- 
trict or  at  any  other  place  approved  of  by  the  Board  of  Revenue,  and  shall  attend,  for 
the  purposes  of  education,  such  school  or  college  as  to  the  Board  of  Revenue  may 
seem  expedient,  or  be  educated  either  at  his  own  home  or  elsewhere  by  a  private 
tutor,  aad  to  make  such  provision  as  may  be  necessary  for  the  proper  care  and  auit- 
able  maintenance  of  the  said  minor  whilst  attending  such  school  or  college. 

LXVL  All  charges  and  esrpenses  which  mav  be  incurred  on  account  of  anv 
such  minor  ward  under  the  provisions  of  this  Act  for  COLLEGE  or  SCHOOL  FEES, 
or  for  other  charges  of  tuition  or  education,  or  by  reason  of  his  residence  in  any  place 
other  than  his  own  home,  or  otherwise,  shall  be  defrayed  from  the  profits  of  the 
property. 

PART  IX. 

Debts  of  the  Estate, 

LXVII.  Every  manager  to  whom  the  existence  of  any  DEBT  payable  out  OF 
any  ESTATE  or  out  of  any  other  property  in  his  charge  under  this  Act  may  become 
known,  shall  immediately  report  the  same  to  the  collector,  who  shall  without  delay 
report  to  the  court  the  nature  and  amount  of  such  debt,  and  in  such  report  shall  state 
his  opinion  respecting  the  best  mode  of  satisfying  the  same. 

LXYin.  With  the  consent  of  the  Board  of  Revenue  it  shall  be  competent  to 
the  court  in  charse  of  any  ward,  in  any  case  in  which  it  shall  appear  expedient,  to 
SELL  or  MORTGAGE  any  property  of  a  ward  for  the  purpose  of  liquidating  any 
just  debts  due  in  respect  of  the  property  of  such  ward,  or  for  the  purpose  of 
raising  any  money  for  the  cost  of  any  suit  in  which  the  ward  mav  be  a  party^ 
or  for  the  purchase  of  any  share  of  any  property  of  which  tLe  ward  mav 
be   a   co-sharer,  and  for   the  default  in    payment   of    the    revenue    of  which 
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tbe  wiid'i  ihAie  may*  under  the  proTisions  of  Act  XL  of  1859,  patted  br 
the  LesitUtive  Council  of  India,  be  liable  to  tale,  and  for  the  pturpose  cd 
inj  tnoi  tale  or  mortga^  anj  conyejance  executed  by  the  collector  in  charge  of  the 
vvd,  onder  the  order  of  the  court,  thall  be  valid  to  patt  the  estate  and  inheritance, 
zifht,  title,  and  interest  in  the  property  in  sach  conveyance  mentioned  of  such  ward 
mdA  of  every  person  whom  such  ward,  if  not  disqualified,  could  have  bound  by  a  con- 
veyaaee  made  for  the  payment  of  the  debts  of  the  ancestor  from  whom  such  property 
descended.  If  the  property  so  ordered  to  be  sold  or  mortgaged  be  part  of  an  estate 
of  whidi  such  ward  be  the  sole  proprietor,  or  if  it  be  a  share  of  an  estate  separated 
mder  the  laid  Act  XL  of  1859,  and  if  it  shall  appear  to  the  court  that  it  will  be  to 
tike  interest  of  such  ward  or  of  the  Government  that  such  part  or  share  be  formed 
into  a  separate  estate  prior  to  such  sale  or  mortgage  beinp^  effected,  it  shall  be  com- 
petent to  the  court  to  direct  the  collector  within  whose  jurisdiction  such  part  or  share 
M  dtoate,  to  partition  it  oif  into  a  separate  estate,  and  such  partition  shall  be  con- 
dscted  in  accordance  with  the  law  which  may  be  for  the  time  being  in  force  for  the 
putition  of  estates. 

PART  X. 

Suits. 

LXIX.    In  every  SUIT  brought  by  or  against  any  ward  in  any  court  other  than 

the  High  Court,  he  shall  be  therein  described  at  a  ward  of  court ;  and  in  case  he  have 

a  manager  of  his  estate  or  estates  as  hereinbefore  provided,  such  llANAGER  shall 

intochsoit  be  named  as  NEXT  FRIEND  or  guardian  in  the  suit  of  such  ward, 

and  shall  in  sach  suit  represent  such  ward,  and  no  other  i>er8on  shall  sue  as  next 

friend  or  be  named  as  guardian  in  the  suit  by  any  civil  court  in  which  such  suit  may 

be  pending.    But  the  court  of  wards  ma;|r  by  an  order  nominate  or  substitute  any 

oihcr  person  to  be  next  friend  or  guardian  in  an^  such  suit ;  and  upon  receiving  a 

eopy  of  any  such  order  of  spbstitntion,  the  court  in  which  sudi  suit  snail  be  pending 

shsU  snbstitnte  the  name  of  the  next  friend  or  guardian  in  the  suit  to  appointed,  for 

the  name  of  tibe  manager  of  the  ward's  property.    If  the  ward  have  no  manager,  the 

cdlector  in  charge  of  such  ward  thall  be  named  as  next  friend  or  guardian  in  the 

suit  of  sach  ward. 

LXX.  If  in  any  suit  instituted  by  or  against  a  ward  any  civil  court  may  decree 
any  COSTS  agamst  the  manager  as  guardian  or  next  friend,  or  against  any  other 
person  nominated  as  guardian  or  next  friend  under  the  provisions  of  Section  LXIX, 
the  court  shaU  cause  such  costs  to  be  paid  out  of  any  property  of  the  ward  which  for 
the  time  being  may  be  in  its  hands. 

IXH.  Every  PROCESS  which  may  be  issued  out  of  any  civil  court  other 
than  the  Eigti  Court  agidnst  any  ward,  shall  be  served,  through  the  court,  upon  the 
Mxt  friend  or  guardian  in  the  suit  of  tnch  ward  and  upon  the  collector  in  charge  of 
the  ettate  of  toch  ward. 

LXXIL  No  suit  thall  be  brought  ON  BEHALF  OF  any  WARD  unlett  the 
snw  be  authorized  by  some  order  of  the  court  in  charge  of  'such  ward.  Provided 
tiitt  nothing  herein  shall  be  deemed  or  taken  to  apply  to  any  suit  instituted  or  depend- 
ing m  the  High  Court 

liXXin.  It  thall  be  LAWFUL  FOR  the  COURT  to  submit  to  arbitration,  or 
otfaenrise  TO  COMPROMISE,  any  claim  which  may  be  made  by  or  on  behiOf 
ef  origaintt  any  ward,  and  every  tuch  tobmiteion  to  arbitration  or  compromise  shall 
hs?e  the  tame  force  and  effect  at  if  the  ward  were  not  subject  to  any  disqualification 
sad  hsd  personally  entered  into  such  submission  or  compromise ;  'and  for  the  pur- 
pose ot  any  such  compromise,  any  conveyance  executed  by  the  collector  under  the 
Olden  of  the  court  shall  be  valid  to  pass  the  estate  and  inheritance,  right,  title,  and 
interest  in  the  property  therein  comprised  of  the  ward,  and  of  all  persons 
vbom  sach  ward,  if  not  disqualified,  could  have  bound  by  a  conveyance  made 
for  the  payment  of  the  debts  of  the  ancestor  from  whom  such  property  descended. 
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PART  XI. 

Adoption. 

LXXIY.  No  adoption  by  any  ward  and  no  wriHen  or  verbal  pecmisrion  to  adopt 
given  by  any  ward  is  to  be  deemed  valid  without  the  previous  coni«ent  of  the  Liente^ 
nant-Govemor,  on  application  made  to  him  through  the  court  and  Board  of  Revenue. 

PART  xn. 

MisceUaneowt, 

LXXV.  Farmers  and  others  holding  tenures  in  estates  in  eharp^  of  the  conrt 
direct  from  the  collector  shall  be  subject  to  the  same  rulesj  regulations  and  acta  ma 
are  applicable  to  other  persons  holding  similar  tenures  and  interests  under  collectors 
of  the  land  revenue ;  but  when  the  farm  is  held  from  the  manager  these  rules,  regu- 
lations and  acts,  shall  not  apply. 

LXXVl.  When  a  ward's  PROPERTY  is  MANAGED  wholly  or  in  part  under 
the  system  of  farms  held  direct  from  the  collector^  or  is  managed  DIRECT  BY  the 
COLLECTOR,  the  collector  shall  prepare  and  subout  to  the  court  the  same  accounts 
til  it  are  ordered  to  be  prepared  by  the  manager  when  the  property  is  managed  by  a 
manager. 

LXXVII.  Whenever  an  estate  shall  cease  to  belong  to  a  disanalified  proprietor, 
or  it  shall  be  considered  advisable  to  remove  an  estate  from  the  supenntendence 
and  iurisdiction  of  the  court,  the  court  shall  make  an  ORDER  THAT  ihe  SUPER- 
INTENDENCE and  JURISDICTIOI!^  of  the  court  over  such  estate  shaU  CEASE 
on  a  date  not  more  than  sixty,  and  not  less  tuan  fifteen  days  from  the  date 
of  such  ord«^  Immediately  on  issue  of  this  order  a  copy  of  such  order  shall  be 
posted  up  in  the  office  of  the  court,  and  copies  thereof  shall  be  sent  to  the  collector 
m  charge  of  the  ward,  and  to  everv  collector  in  char^  of  any  estate  or  property  of 
such  ward  and  eveiy  such  collector  shall  forthwith  on  receipt  of  sucn  copy, 
notify  the  intended  cessation  of  the  court's  charge  by  a  notice  put  up  in  such  collec- 
tors office,  and  in  some  conspicuous  place  in  the  estate. 

LXXVIII.  When  an  estate  under  the  conrt  of  wards  is  released  from  the 
superintendence  of  such  court  a  LIST  in  duplicate  OF  the  PAPERS  to  be  delivered, 
and  of  all  immoveable  and  moveable  property  which  may  be  in  the  custody  or  charge 
of  the  court  or  of  any  collector  or  manager,  shall  be  made  by  such  officer  of  the 
court  as  the  court  may  direct,  and  such  papers  and  moveable  property  shall  be  given 
up  to  the  late  ward  or  other  person  who  shall  succeed  to  his  estate  with  one  or  the 
lists,  on  a  receipt  being  affixed  to  the  other,  signed  either  by  the  late  ward  or  the 
person  who  shall  succeed  to  his  estate,  or  by  some  person  auth  -rized  to  act  on  his 
behalf  ;  also  a  complete  ACCOUNT  of  the  management,  while  under  the  superin- 
tendence of  the  court,  of  the  property  of  the  proprietor  of  such  estate  from  the 
beginning,  shall  be  prepared  by  the  manager  or  collector  (as  the  case  may  be)  and 
submi  ted  to  the  court,  and  a  copy  thereof  given  to  the  late  ward,  or  to  the  person 
who  shall  succeed  to  his  estate. 

LXXIX  If  on  the  DEATH  OF  any  WARD  the  succession  to  his  property  or 
any  part  thereof  be  in  dispute,  it  shall  be  competent  to  the  court,  if  it  tiiink  fit,  to 
continue  the  charge  and  management  of  such  property  or  part  thereof  under  the 
provisions  of  this  Act  until  an  order  for  making  over  the  possession  and  manage- 
ment of  such  estate  snail  have  been  made  by  a  competent  court. 

LXXX  If  within  one  year  after  the  death  of  a  ward  the  succession  to  whose 
property  or  some  part  thereof  is  in  dispute,  no  suit  be  instituted  to  determine  the 
right  to  the  property  so  in  dispute,  it  shall  be  LAWFUL  TO  the  court  with  the 
sanction  of  the  Board  of  Revenue  either  to  make  over  such  property  to  any 
claimant  thereof,  or  TO  CAUSE  the  same  TO  BE  SOLD  by  public  auction  and 
the  proceeds  thereof,  after  deducting  therefrom  sums  pajrable  to  Government,  to  be 
invested  in  Government  promissory  notes :  such  notes  to  be  held  by  the  court  in 
trust  for  the  person  who  may  be  entitled  thereto. 
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Tit^xi-  Ertrj  Mle  to  be  made  in  pnmiaiict  of  the  lait  prModinf  wction  ihall 
be  Tilid  to  iMiM  Um  ri^it,  title,  and  interest  in  the  propertj  lo  told,  of  rach  deeeesed 
md  ud  of  every  person  <*>«'«»»"g  by,  throni^  or  under  toch  deoeesed  ward  or  by 
non,  infaeritanee^  iwnkinder,  or  rerwaion,  depending  on  the  eatate  A 

UuuLli.  If  a  proprietor  ahall  bnTe  been  declared  diaqoalided  and  ahall  hare 
beea  afterwards  reptored,  or  if  the  estate  of  any  disqnalided  proprietor  ahall  legally 
devolve  to,  or  come  into  the j>oe«eaaion  of,  any  person  not  disqualified  for  the  manage- 
BCBt  of  it,  snch  PROPRIETOR  or  hia  heir  or  saocessor  is  declared  ENTITLED  TO 
SUE S117  person profeaeing  to  HAVE  ACTED  UKDER  THEaathori^  of  the  court, 
fertnjscts  done  by  them  respectively  whilst  the  ertate  may  have  been  under  the 
charge  of  the  coort  of  wards  in  opposition  to  this  or  any  other  Act  that  may  be  here- 
after enacted  regarding  disqualified  proprietors  and  their  estates,  or  to  anv  order 
■saed  b7  the  court  of  warda,  or  FOR  ANT  BREACH  OF  their  respective  TRUSTS. 

LXXXnL  In  casea  institnted  under  this  Act,  the  court  shaU  be  gnided  by  the 
PBOCEDUHE  prescribed  in  Act  VIIL  of  1869  passed  hj  the  Legislative  CoaocU  of 
bfia  in  so  far  as  the  aame  shall  be  applicable  and  material ;  and  any  order  made  by 
the  eoQit  may  be  enforced  aa  if  snch  order  had  been  made  in  a  regolar  suit. 

LXXXIV.  It  ahall  be  Uwfnl  for  the  Lieutenant-Governor  to  make  snch  general 
fiULES  for  the  better  fulfilment  of  the  purposes  of  this  Act  as  he  may  think  fit 
(provided  such  rules  be  not  inconsistent  with  the  provisions  of  this  Act),  snd  from 
toMtotime  to  alter,  vary,  or  revoke  any  of  such  rules;  and  such  rules,  or  alteration, 
or  revoGstioo  of  tulea,  sludl  be  published  in  the  Co/cttfto  Oaxette,  and  from  and  after 
BBcfa  pobUcation  thereof,  ahall  have  the  aame  force  and  efleot  aa  if  they  were  inserted 
heron. 

LXXXV.  The  powers  and  authorities  vested  by  the  provisions  of  this  Act  in 
fte  cooit  shall  be  possessed  and  exercised  subject  to  the  entire  control  and  super- 
rinm  of  the  BOARD  OF  REVENUE  and  of  the  lieutenant-Govenoi; 

LXXXVn.  This  Act  shall  commence  and  take  eif ect  on  the  1st  day  of  Jons 
187(1 

LXXXym.    This  Act  may  be  caUed  <*  The  Court  of  Wards*  Act,  1870.** 

SCHEDULE  A.'^(Referred  to  in  Section  XXXVIIl.) 
Form   of   Aobksmbnt   to   bb   exbcuted   bt   a   Makaoer. 

T,  A  B.,  having  voluntarily  taken  on  myself  the  management  of  the  estate  of  G. 
diiqaaHfied  proprietor  of  D.,  do  hereby  engage  with  the  collector  of  £.,  that  I  will 
Bsasge  the  said  estate  diligently  and  faithfully  for  the  said  proprietor,  and  will  use 
every  means  in  my  power  to  improve  the  same  for  his  [her]  benefit,  and  will  act  in 
every  respect  for  his  [her]  interest  in  like  manner  aa  if  the  estate  were  my  own.  I 
also  engage  with  the  said  collector  to  observe  in  all  respects  the  provisions  regarding 
Bunagers  contained  in  Part  YII.  of  Act  IV.  of  1870  of  the  Council  of  the  Lieutenant- 
Governor  of  Bengal,  and  that  I  will  derive  no  personal  advantage  from  the  manage- 
■cat  beyond  the  remuneration  itran  ed  to  me  as  manager.  In  the  event  of  any  breach 
of  tnut,  neglect,  or  omission  as  manager  being  provd  against  me,  I  will  pay  to  the 
MdooUeetorBs.  as  liquidated  damages. 

SCHEDULE  B,^(B^erred  to  in  Section  LIX,) 

FOBM    or    AOBBEMKNT    TO    BB    EXECUTED    BT    A    QUARDIAN. 

I,  A  B^  having  voluntarily  taken  upon  myself  the  guardianship  of  C,  dis- 
jollified  proprietor  of  D.,  do  hereby  agree  with  the  collector  of  E.,  that  1  will  execute 

Fox  Bection  86  see  Repealing  Enactaieati  p.  107. 
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the  trnst  committed  to  me  diligentiy  mnd  faithfully,  and  aceordine  to  the  provinons 
regarding  guardiant  contained  in  Part  VII.  of  Act  IV.  of  1870  of  the  Cooncil  of  tiie 
Lieutenant-Governor  of  Bengal,  and  that  I  will  derive  no  advantage  directly  or  in- 
directly from  the  ward's  allowance  beyond  the  remuneration  granted:  me  aa  gnardfan. 
In  the  event  of  any  breach  of  tnu^  neglect,  or  omission  being  proved  against  me,  I 
will  pay  to  the  said  collector  Bs.  as  liquidated  damages. 


Bombay. 

Act  No.  XX.  of  1864. 

An  Act  for  making   better  provUion  for  the  care  of  the  persons  <tnd» 
property  of  Minora  in  the  Presidency  of  Bombay, 

Whereas  it  is  expedient  to  make  better  provision  for  the  care  of  the  persons  and 
property  of  Elinors  in  the  Presidency  of  Bombay ;  It  is  enacted  as  follows  : 

I.  The  CARE  OF  the  persons  of  all  Minors  (not  beinfir  European  BritiBh 
subjects)  and  the  charge  of  their  property  shall  vest  IN  the  CIVIL  COURT. 

IL  Every  person  who  shall  claim  a  right  to  have  charge  of  propertv  in  trust  for 
a  Minor  under  a  WILL  or  DEED  or  other  instrument  in  writing,  or  by  reason  of 
NEARNESS  OF  KIN  or  otherwise,  mav  apply  to  the  Civil  Court  for  a  Certificate 
of  Administration  ;  and  no  person  shall  De  entitled  to  institute  or  defend  any  SUIT 
connected  with  the  estate  of  which  he  claims  the  charge,  until  he  shall  have  obtained 
such  Certificate.  Provided  that  when  the  property  is  of  small  value,  not  exceeding 
Rupees  two  hundred  and  fifty,  any  Court  having  jurisdiction  may  allow  any  relative 
of  a  Minor  to  institute  or  defend  a  SUIT  on  his  behalf,  although  a  Certificate  of 
Administration  has  not  been  g^ranted  to  such  relative. 

IIL  Any  RELATIVE  OR  FRIEND  of  a  Minor  in  respect  of  whose  property 
such  Certificate  has  not  been  granted,  OR.  if  the  property  consist  in  whole  or  in 
part  of  land  or  any  interest  in  land,  the  COLLECTOR  of  the  District  MAY  APPLY 
to  the  Civil  Court  to  appoint  a  fit  person  to  take  charge  of  the  property  and  person 
of  such  Minor. 

rV.  If  the  property  be  situate  in  more  than  one  District,  any  such  application 
as  aforesaid  shall  be  made  to  the  Civil  Court  of  the  District  in  which  the  MINOR 
has  his  RESIDENCE. 

V.  When  application  shall  have  been  made  to  the  Civil  Court  either  by  a  per- 
son claiming  a  right  to  have  charge  of  the  propertv  of  a  Minor,  or  by  any  relative  or 
friend  of  a  Minor,  or  bv  the  Collectorf  the  Court  shall  Issue  NOTICE  of  the  applica- 
tion and  fix  a  day  for  hearing  the  same.  On  the  day  so  fixed,  or  as  soon  after  as 
may  be  convenient,  the  Court  shall  inquire  snmmanly  into  the  circumstances,  and 
pass  orders  in  the  case.  Provided  always  that  it  shall  be  competent  to  the  Civil 
Court  to  direct  any  Court  subordinate  to  it  to  make  such  inquiry  and  report  the  result. 

VL  IF  IT  shall  appear  that  any  person  claiming  a  right  to  have  cham  of  the 
property  of  a  Minor  is  entitled  to  such  RIGHT  BY  virtue  of  a  WILL  OK  DEED 
or  other  instrument  in  writing,  and  is  willing  to  undertake  the  trust,  the  Court  shall 
grant  a  Certificate  of  ADMINISTRATION  to  such  person.  If  there  is  no  person  so 
entitled,  or  if  such  person  is  unwilling  to  undertake  the  trust  and  there  is  any  near 
RELATIVE  of  the  Minor  who  is  willing  and  fit  to  be  entrusted  with  the  charge  of 
his  property,  the  C-^urt  may  grant  a  Certificate  to  such  relative.  The  Court  may 
also  if  it  tunk  fit  (unless  a  GUARDIAN  have  been  appointed  by  the  fiithei^,  appoint 
such  person  as  aforesaid,  or  such  relative  or  any  other  relative  or  friend  of  the  Minor, 
to  be  Guardian  of  the  person  of  the  Minor. 
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Vn.  The  Gontt  may  call  upon  the  Collector  or  Magistrate  for  a  report  on  the 
CHARACTER  md  qualification  of  an^  relative  or  friend  of  the  Minor,  who  may 
be  denront  or  willing  to  be  entrusted  with  the  charge  of  his  property  or  person,  and 
itthallbeincambeot  on  the  Collector  or  Magistrate  to  famish  sach  report  after 
BskiDg  ill  dae  inquiry. 

YIIL  If  no  title  to  a  Certificate  be  established  to  the  satisfaction  of  the 
Coot  by  a  person  claiming  under  a  Will  or  Deed  or  other  instrument  in  writing, 
and  if  there  be  no  near  relative  willing  and  fit  to  be  entmsted  with  the 
cfatrge  of  the  property  or  person  of  the  Minor,  and  the  Court  shidl  think  it 
to  be  necessary  for  the  interest  of  the  Minor  that  provision  should  be  made  by  the 
Coort  for  the  charge  of  his  property  or  i>erson,  the  Court  shall  proceed  to  make  such 
prorisioQ  in  the  manner  hereinafter  provided. 

DL  If  the  estate  of  the  Minor  consists  of  moveable  property  or  of  houses,  gar- 
dent,  or  the  like,  the  Court  ahaU  grant  a  Certificate  to  the  PUBLIC  CURATOR  ap- 
pointed under  Section  XiX,  Act  XIX  of  1841  (/or  the  protection  of  movsabie  and 
immoveahiepropertjf  against  wrongful poisession  incases  of  succession) j  OR  if  there  be 
no  Poblie  Cura[tor  to  ANY  FIT  P£RSON  whom  the  Court  may  select  for  the  purpose. 

X  Whenever  the  Court  shall  grant  a  Certificate  of  Administration  to  the  estate 
of  a  Minor  as  aforesaid,  it  shall  at  the  same  time  appoint  a  GUARDIAN  to  take 
CHAitGEOFthe  PERSON  and  MAINTENANCE  of  the  Minor.  The  person  to 
whom  a  Certificate  of  administration  has  been  granted,  unless  he  be  the  Public  Cura- 
tor, or  the  legal  heir  of  the  Minor,  or  next  in  succession  to  the  property^  may  be  ap- 
pointed Guardian.  Provided  that  in  the  case  of  Minors  who  have  inheoted  property 
br  adoption,  the  natural  father  may  be  appointed  Guardian.  If  the  person  appomted 
to  be  Goardian  be  unwilling  to  discharge  the  trust  gratuitously,  the  Court  may  assign 
kirn  BQch  allowance  to  be  paid  out  of  the  estate  of  the  Minor  as  under  the  circum- 
ataoees  of  the  case  it  may  think  suitable.  The  Court  may  also  fix  such  allowance  as 
it  ony  think  proper  for  the  maintenance  of  the  Minor,  surviving  parent  whether 
■stoial  or  adoptive,  husband,  wife  or  children,  if  any,  and  such  allowance  and  the 
allowuce  of  the  Guardian  (if  any)  shall  be  paid  to  the  Guardian  by  the  Public  Cura- 
tor or  other  person  as  aforesaid. 

n.  IF  the  ESTATE  of  the  Minor  CONSIST  in  whole  or  in  part  OF  LAND  or 
any  mterest  in  land,  the  Court  may  direct  the  COLLECTOR  of  the  District  in  which 
the  larger  part  of  the  same  may  be  situated  to  take  charge  of  the  estate. 

XIL  The  Civil  Court  may  take  such  SECURITY  as  it  shall  think  necessary, 
from  anyperson  to  whom  it  may  grant  a  Certificate  of  Administration  of  the  property 
ofanv  ilmor  under  this  Act.  Provided  always  that  no  such  security  shall  be  de- 
manded from  the  Collector  of  a  District  or  the  Public  Curator,  when  their  services 
nay  be  availed  of. 

XIII.  In  all  inquiries  and  other  proceedings  held  or  had  by  the  Civil  Court  un- 
der this  Act,  the  Court  may  make  such  order  as  to  the  pajrment  of  COSTS  by  the 
peison  on  whose  application  such  inquiry  was  made  or  proceeding  had,  or  out  of  the 
estate  of  the  Minor,  or  otherwise,  as  it  may  think  proper. 

XIV.  Whenever  ONE  OR  MORE  of  the  PROPRIETORS  of  an  estate  which 
has  been  placed  under  the  CoUectoi^s  charge  shall  have  passed  his  or  their  minority, 
theO^ector  shall  represent  the  fact  to  the  Civil  Court,  and  the  Court,  unless  it  see 
wftcient  reason  to  the  contrary^  ma^  direct  the  Collector  to  retain  charge  of  the 
ihares  of  the  property  of  the  still  disqualified  proprietors  during  the  continuance  of 
th«r  disqualification,  or  until  it  shall  be  otherwise  ordered  by  the  Court ;  or  the 
Court  may  direct  the  whole  estate  to  be  made  over  to  the  management  of  the  proprie- 
tor or  proprietors  who  shall  have  become  of  age  with  such  directions  as  to  the  share 
or  shares  of  the  still  disqualified  proprietor  or  proprietors  as  to  the  Ck>urt  shall  seem 
fit  end  proper. 

XV.  The  proceedings  of  the  COLLECTOR  in  the  charge  of  estates  under  this 
Act  shall  be  SUBJECT  TO  the  CONTROL  of  the  superior  Revenue  Authorities. 

XVL    The  Public  Curator  and  every  other  Administrator  to  whom  a  Certificate 
0  16 
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shall  hATe  been  granted  under  Section  X  shall,  within  six  months  from  the  date  of  tlie 
Certificate^  deliver  in  Court  an  INVENTORY  of  all  the  immoveable  property  belong- 
ing to  the  Minor,  and  of  all  such  soms  of  money,  ^oods,  effects,  and  thines  as  he  shall 
have  received  on  account  of  the  estate,  together  with  a  statement  of  all  debts  due  by 
or  to  the  same.  And  the  Public  Curator  and  every  such  other  Administrator  shall 
furnish  annually  within  three  months  from  the  first  of  May  of  the  Christian  era  an 
account  of  the  property  in  his  charge,  exhibiting  the  amounts  received^  disbursed, 
and  invested  on  account  of  the  estate,  and  the  balance  in  hand.  If  any  relative  or  friend 
of  a  Minor,  or  any  public  Officer  by  petition  to  the  Court  shall  imp^n  the  accuracy  of 
the  said  inventory  and  statement  or  of  any  annual  account,  the  Court  may  summon 
the  Curator  or  Administrator,  and  inquire  summarily  into  the  matter  and  make  snch 
order  thereon  as  it  shall  think  proper,  or  the  Court,  at  its  discretion,  may  refer  such 
petition  to  any  subordinate  Court  for  investigation  and  report. 

XVII.  All  SUMS  RECEIVED  by  the  Public  Curator  or  snch  other  Adminis- 
trator on  account  of  any  estate,  in  excess  of  what  may  be  required  for  the  current 
expenses  of  the  Minor  or  of  the  estate,  SHALL  by  him  BE  INVESTED  on  account 
of  the  estate,  from  time  to  time  IN  the  PUBLIC  SECURITIES. 

XVIII.  Everv  person  to  whom  a  Certificate  shall  have  been  g^ranted  under  the 
provisions  of  this  Act  may  exercise  the  same  POWERS  in  the  management  of  the 
estate  as  might  have  been  exercised  by  the  proprietor  if  not  a  Minor,  and  may 
collect  and  pay  all  just  claims,  debts,  and  liabilities  due  to  or  by  the  estate  of  the 
Minor.  But  no  such  person  shall  have  power  to  SELL,  alienate,  MORTGAGE,  or 
otherwise  INCUMBER  any  immoveable  property,  or  to  grant  a  LEASE  thereof  for 
any  period  exceeding  five  years,  without  the  sanction  of  the  Civil  Court  previoaaly 
obtained. 

XIX.  It  shall  be  lawful  for  any  relative  or  friend  of  a  Minor  at  any  time  durinir 
the  continuance  of  the  minority  to  sue  for  and  ACCOUNT  from  any  Manager  appointed 
under  this  Act,  or'  from  any  person  to  whom  a  Certificate  shall  have  been  granted 
under  the  provisions  of  this  Act,  or  from  any  such  Mana^  or  person  after  bis 
removal  from  office  or  trust,  or  from  his  personal  representative  in  case  of  his  death, 
in  respect  of  any  estate  then  or  formerly  under  his  care  or  management,  or  of  any 
sums  of  money  or  other  property  received  by  him  on  account  of  such  estate. 

XX.  If  the  disqualification  of  a  person  for  whose  benefit  a  suit  shall  have  been 
instituted  under  this  Act  cease  before  the  final  decision  thereof,  it  shall  be  lawful 
for  snch  person  to  continue  the  prosecution  of  the  suit  on  his  own  behalf. 

XXI.  The  Civil  Court  for  any  sufficient  cause  may  RECALL  any  CERTIFI- 
CATE granted  under  this  Act,  and  may  direct  the  Collector  to  take  charge  of  the 
estate,  or  may  grant  a  fresh  Certificate  to  the  Public  Curator  or  any  other  person  as 
the  case  may  be,  and  may  compel  the  person  whose  Certificate  has  been  recalled  to 
make  over  the  property  in  his  hands  to  his  successor,  and  account  to  such  successor 
for  idl  moneys  received  and  disbursed  by  him.  The  Court  may  also  for  any  sufilcient 
cause  REMOVE  any  GUARDIAN  appointed  by  the  Court 

XXII.  The  Civil  Court  may  impose  a  fine  not  exceedingfive  hundred  Rnpeea 
on  any  person  who  may  wilfully  NEGLECT  or  refuse  TO  DELIVER  his  ACCOUNTS 
or  any  property  in  his  hands,  within  the  prescribed  time  or  a  time  fixed  by  the 
Court,  and  mav  realize  such  fine  by  attachment  and  sale  of  his  propertv  under  the 
ruled  in  force  tor  the  execution  of  decrees  of  Court,  and  may  also  commit  tne  recusant 
to  confinement  in  the  Civil  Jail  until  he  shall  consent  to  deliver  such  accounts  or 
property. 

XXIIL  The  Civil  Court  may  permit  an  v  person  to  whom  a  certificate  shall  have 
been  granted  under  this  Act  not  beiog  the  PuLlic  Curator,  and  any  Guardian  appoint- 
ed hy  the  Court,  to  RESIGN  his  trust,  and  mav  give  him  a  discharge  therefrom 
on  his  accounting  to  his  successor  duly  appointed  for  all  moneys  received  and  dis- 
bursed by  him  and  making  over  the  property  in  his  hands. 

XXrV.  The  Public  Curator  and  every  other  Administrator  to  whom  a  Certifi- 
cate shall  have  been  granted  under  Section  X  shall   be  entitled  to  receive   such 
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COMMISSION  not  exceeding  five  pereentum  on  the  sams  received  and  disbursed 
bj  him,  or  such  other  allowmnee  to  oe  paid  oat  of  the  liinor's  estate,  as  the  Civil 
Court  shall  think  fit. 

XXY.  Every  Guardian  appointed  by  the  Civil  Court  under  this  Act  who  shall 
have  charge  of  any  male  Minor  shall  be  bound  to  provide  for  his  education  in  a  suit- 
able naniier.  The  general  superintendence  and  control  of  the  education  of  all  such 
Minon  shall  be  vested  in  the  Civil  Court 

XXVL  In  the  exercise  of  this  superintendence  and  control,  it  shall  be  lawful 
for  the  Civil  Court  to  direct  that  such  Minor  shall  RESIDE  either  with  or  without 
hii  Guardian  at  the  Sudder  Station  of  the  District,  or  at  any  other  place  within 
the  Presidency  of  Bombay,  and  shall  attend  for  the  purposes  of  EDUCATION 
iocb  School  or  Collie  as  to  the  said  Civil  Court  may  seem  expedient,  and  to  make 
Bach  provision  as  may  be  necessary  for  the  proper  care  and  suitable  maintenance  of 
^  aud  Minor  whilst  attending  such  School  or  College. 

XXYII.  If  it  shall  appear  to  the  Civil  Court  inexpedient  to  place  any  such 
Minor  at  School  or  College,  it  shall,  if  the  proceeds  of  the  estate  are  sufficient  for 
tbit  purpose,  cause  such  Itinor  to  be  educated  by  a  PRIVATE  TUTOR  properly 
qulmed,  either  at  the  family  residence  of  such  Minor  or  at  the  Sudder  Station,  or 
elsewhere  within  the  Presidency  of  Bombaf ,  and  in  that  case  also  the  Civil  Court 
shall  have  power  to  determine,  from  time  to  time,  the  place  of  residence  of  such 
Minor,  and  to  make  such  provision  as  may  be  necessary  for  his  proper  tuition  and 
Dttintenance  during  the  period  of  his  education. 

XXVIIL  AU  charges  and  expenses  which  may  be  incurred  on  account  of  any 
male  Minor  under  the  provisions  of  this  Act,  for  College  or  SCHOOL  FEES,  or  for 
other  charges  of  tuition  or  education,  or  by  reason  of  his  residence  in  any  place  other 
than  bis  own  home  or  otherwise,  shall  be  defrayed  from  the  profits  of  his  estate 
in  the  same  maamer  as  other  expenses  incurred  under  the  authority  or  with  the  sanc- 
tion of  the  (Xvil  Court. 

XXIX.  Every  Guardian  appointed  under  this  Act  who  shall  have  charge  of  an 
vnaarried  Minor,  shall  pay  all  the  necessary  expenses  of  the  MARRIAOE  of  such 
Minor  out  of  the  estate ;  provided  that  these  expenses  shall  in  no  case,  without  the 
MoctioB  of  the  Civil  Cour^  involve  the  Minorca  estate  in  debt. 

XXX.  For  the  purposes  of  this  Act  every  person  shall  be  held  to  be  a  MINOR 
who  has  not  attained  the  age  of  eighteen  years. 

XXXL  Nothing  in  this  Act  shall  authorize  the  appointment  of  a  Guardian  of 
tha  person  of  a  female  whose  HUSBAND  is  not  a  Minor  or  the  appointment  of  any 
pctm  other  than  a  female  as  the  Guardian  of  the  person  of  a  female.  If  a  Guar- 
dian of  the  person  of  a  Minor  be  appointed  during  the  minority  of  the  husband  of 
the  Minor,  the  Guardianship  shall  cease  as  soon  as  the  husband  shall  attain  the  age 
I  «f  BJ^^ority. 

XXXIL  Nothing  in  this  Act  shall  be  held  to  interfere  with  the  provisions  of 
Act  XXXV.  of  1868  {for  making  better  provision  for  the  care  of  the  Estates  of 
Lmatks), 

XXXIII.  All  orders  passed  by  the  Civil  Court  under  this  Act  shall  be  open  to 
APPEAL  to  the  High  Court  at  Bombay,  and  shall  be  subject  to  all  the  provisions 
eootained  in  Section  366  of  the  Code  of  Civil  Procedure. 

XXXIT.  The  expression  "  CIVIL  COURT"  as  used  in  this  Act  shall  be  held 
to  DMan  the  principal  Court  of  original  Civil  jurisdiction  in  the  District,  and  shall 
not  iodade  the  High  Court  of.  Judicature ;  and  nothing  contained  in  this  Act  shall 
be  held  to  affect  the  powers  of  the  HIGH  COURT  of  Judicature  over  the  person  or 
pniperty  of  any  Minor  subject  to  its  jurisdiction.  Unless  the  contrary  appears  from 
the  context,  words  importing  the  singular  NUMBER  shall  include  the  plural  num- 
ber, and  words  importing  the  plural  number  shall  include  the  singular  number,  and 
words  importing  the  masculine  GENDER  shall  include  females. 
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Madras. 

Madras  Regulation  V.  of  1804. 

[Framed  upon  Regulation  X.,  1793,  op  the  Bengal  Code.] 

A  Regulation  for  constituting  a  Court  of  WardSj  for  declaring  the  I^awers 
vested  in  the  said  Court,  and  for  dining  the  Rules  under  which  those 
Powers  are  to  be  exercised. 

Whereas  sundry  persons,  being  the  legal  inheritors  of  propert^r^  have  been  and 
may  hereafter  be  incapacitated  by  minority,  sex,  or  natural  infirmity  from  taking 
charge  in  their  own  behalf  of  such  property,  by  reason  whereof,  the  said  property  has 
been  liable  to  be  transferred  to  the  custody  and  management  of  other  persons,  not 
being  liable  to  due  responsibility  or  control ;  and  whereas  instances  have  frequently 
occurred  wherein  such  temporary  managers  have  abused  the  trust  to  which  they  have 
succeeded,  by  neglecting  the  interests  or  by  the  fraudulent  dilapidation  of  sach 
property,  to  the  great  injury  and  distress  of  the  persons  on  behalf  of  whom  the  said 
trusts  have  been  undertaken;  and  whereas  it  is  expedient  and  necessary  that  secure 
and  efficient  means  should  be  established,  under  the  sanction  of  public  authority  and 
of  legal  provisions,  for  the  due  preservation  of  the  property  of  incapacitated  persons, 
the  education  of  minors  and  the  care  of  the  persons  of  lunatics  and  idiots — wherefore 
the  Governor  in  Council  has  been  pleased  to  establish  a  Court  of  Wards  for  those 
purposes,  under  the  following  regulations : 

II.  The  COURT  of  Wards  SHALL  CONSIST  OF  the  members  of  the  BOARD 
OF  REVENUE  at  the  Presidency  for  the  time  being,  and  shaU  possess  full  POWER 
and  authority  to  take  cognizance  of  all  cases  of  property  devolving  to  heirs  incapa- 
citated by  minoritv,  sex,  or  natural  infirmity  from  administering  their  own  affairs. 
The  Court  of  Wards  shall  also  possess  power  to  select  and  appoint  proper  persons  to 
the  custody  and"  management  of  property  so  situated,  to  the  education  of  mmors,  and 
to  the  care  of  lunatics  and  idiots  (as  the  case  may  happen),  taking  due  means  to 
secure  and  to  render  the  persons  so  to  be  selected  and  appointed  responsible  for  the 
proper  execution  of  the  trust  reposed  in  them :  provided,  nevertheless,  that  the  said 
Court  of  Wards  shall  not  proceed  to  exercise  any  power  of  superintendence  over  the 

.  persons  or  property  of  incapacitated  persons  until  each  separate  case,  together  with 
all  the  circumstances  connected,  shall  have  been  submitted  to  the  Governor  in  Council, 
and  until  the  authority  of  the  Governor  in  Council  shall  have  been  ei^ified  in  writing 
for  the  exercise  of  the  said  powers  by  the  Board  of  Revenue,  acting  in  its  capacity  of 
the  Court  of  Wards ;  and  provided  further,  that  the  power  of  the  Court  of  Wards 
shall  not  extend  in  any  case  to  the  property  of  persons  not  paying  directly  rent  or 
revenue  to  Government. 

III.  First.  Where  property  charged  with  the  direct  payment  of  rents  or  « 
revenues  to  Government  shaU  devolve,  by  inheritance,  to  persons  incapacitated  by 
minority,  sex,  or  natural  infirmity  from  taking  charge  of  the  said  property  on  their 
own  behalf,  it  shall  be  the  duty  of  collectors  to  transmit,  without  delay,  to  the  Board 
of  Revenue,  in  their  capacity  of  Court  of  Wards,  a  written  REPORT  (founded  on 
personal  inquiry  or  on  the  testimony  of  credible  persons,  according  to  the  nature  of 
the  case),  describing  all  the  circumstances  of  each  particular  case ;  whereupon  the 
Board  of  Revenue  shall  state  such  cases,  together  with  their  opinion  and  judgment 
to  the  Governor  in  Council,  .to  the  end  that  the  decision  and  oraers  of  the  Grovemor 
in  Council  may  be  passed  thereon. 

Second.  It  shall  nevertheless  be  competent  to  the  Court  of  Wards,  upon  due 
and  sufficient  proof  of  the  means,  ability,  and  disoretion  of  FEMALES  who  may 
succeed  tothepossessionof  property  by  inheritance,  gift,  or  otherwise,  to  regulate  their 
own  affairs,  to  put  the  said  females  respectively  in  the  possession  and  management 
of  their  property. 

IV.  Where  MINORS  may  succeed  to  inheritable  property,  they  shall  not,  in  any 
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cue,  be  competent  to  take  dutrge  of  or  to  adnuDister  their  own  affairs  daring  the 
ptDod  of  their  minority  ;  azul  for  the  better  understanding  thereof,  the  duration  of 
■inority  shall,  wi^out  exception,  continue  until  the  completion  oi  the  eighteenth 
ywiofage. 

Y.  Persona  Bocceedin^  to  property  by  inheritance  but  being  incapacitated  by 
LOACT,  idiotism,  or  other  natoral  infirmity,  shall  in  no  instance  take  charge  or 
M^™T»i«t*T  the  affairs  of  sach  property  on  their  own  behalf. 

TL*  The  PROCEEDINGS  of  the  Court  of  Wards  shall,  in  the  first  instance,  be 
fomded  on  the  reports  of  the  collectors  respectively,  to  the  end  that  no  delay  may 
occur  in  proyiding  for  the  due  security  and  management  of  the  property  of  persons 
iaeapaatated  by  minority,  sex,  or  natural  infirmity ;  but  collectors  making  such 
itfioits  upon  insufficient  authority,  whereby  inheritors  of  property  shall  be  deprived 
d  the  poasesnon  and  management  of  the  said  property  otf  their  own  behalf,  shall 
be  Usble  to  prosecution  m  the  Courts  of  Adawiut,  either  at  the  instance  of 
fltt  Parties  injured  or  of  the  Court  of  Wards ;  and  upon  proof  that  such  UNDUE 
REPORTS  have  been  made  through  negligence,  or  for  malicious  purposes,  awards  of 
damages,  together  with  costs,  shall  be  granted  against  collectors  so  offending. 

YIL*    FtrtL    WHERE  PERSONS  being  under  the  description  of  females, 
lunatics,  or  idiots,  and  being  by  reason  wereof  deprived  of  the  possession  or 


iBanagenient  of  their  property,  shall  see  reason  to  DISPUTE  the  grounds  on  which 
the  IMPORTS  of  the  collectors  in  the  cases  respectivelv  may  have  been  framed, 


shill  observe  the  following  process,  to  the  end  that  immediate  UELIEF  may  be  ob- 
tained. 

Seamd,  Such  persons  shall  respectively  lay  their  cases,  together  with  the  evi- 
dence and  documents  in  support  thereof,  before  the  judge  oj  tht  zillah,  who  shall  in 
the  first  instance  be  competent  to  receive  and  entertain  all  such  claims. 

Tkird,  Judges  ofzUlahs  shall  transmit,  with  all  reasonable  expedition,  copies 
of  Boch  cases,  together  vrith  copies  of  the  evidence  and  documents  in  support  thereof, 
to  the  Court  of  Sudder  Adawiut ;  whereupon  the  Court  of  Sudder  Adawiut  shall 
immediately  issue  a  precept  to  the  Courts  of  Appeal^  or  to  the  judges  ofzillahs  (as  it 
i  fit),  to  bring  the  parties  complaining  before  those  courts  respectively. 


Fomik.  The  courts  so  empowered  shall  make  ocular  observation  in  open  court 
of  persons  so  comi^aining,  and  shall  further  take  in  writing  the  oaths  of  not  less  tiian 
thne  credible  persons  wdl  acquainted  with  the  said  parties  complaining,  setting  forth 
their  knowledge  and  belief  of  the  facts  and  circumstances  connected  with  the  cases 
rcspectiTely,  whereupon  the  inferior  courts  so  empowered  shall  transmit  to  the  Court 
sf  Sudder  Adawiut  the  whole  proceedings,  together  with  the  opinion  of  the  said  infe^ 
nor  court  on  such  cases,  the  decision  of  which  court  shall  in  every  instance  be  final, 
and  cenificatea  of  these  decisions  shall  be  furnished  by  the  Court  of  Sudder  Adtuolut 
to  the  Governor  in  Council,  for  the  guidance  of  the  Board  of  Revenue. 

Fijih,  Provided  that  females  shall  be  at  liberty  to  avail  themselves,  at  their  own 
risk,  of  the  law  and  of  the  usages  of  the  country  to  avoid  personal  appearance  in 
eoozt 

Sixth,  Provided  also,  that  in  cases  of  lunacy  or  idiotism  where  reason  may  exist 
for  Mpposing  tiie  cause  of  the  malady  removed,  it  shall  be  competent  for  the  parties 
eooeenied  to  appear,  or  for  the  inferior  courts  to  bring  the  said  parties  before  the 
Cooits  of  Adawiut  from  time  to  time,  and  upon  due  proof  of  the  removal  of  the  dis- 
qoalificaUon,  the  inferior  courts  shall  observe  tiie  process  hereinbefore  described  for 
briiv(ing  such  cases  under  the  Court  qf  Sudder  Adawiut, 

YIIL  First,  Where  the  property  of  persons  incapacitated  as  aforesaid  may,  on 
the  decision  of  the  Governor  in  Council,  be  committed  to  the  care  of  the  Court  of 
Wards,  the  said  court  shaU  select  and  NOMINATE  PERSONS  dulv  qualified  to 
MANAGE  the  afEairs  of  persons  so  situated. 

*  So  much  of  sections  6  and  7  as  relates  to  *  Lunatics^  or  *  Idiots'  was  repealed 
by  Act  35  of  1858,  see  Repealing  Enactments  p.  85. 
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Second,  Collectors  shall  in  the  first  instance  recommend  proper  persons  to  be 
appointed  managers. 

Third,  Females  shall  be  free  to  include  or  exclude  (as  they  may  themselves  see 
fit)  their  own  husbands  in  their  recommendation  of  persons  to  be  appointed  mao&^ers 
of  their  separate  property. 

FouHh.  The  aforesaid  recommendations,  being  duly  made,  shall  be  accepted  by 
the  Court  of  Wards ;  provided  that,  when  the  said  court  shall  see  due  and  safficient 
reason  to  reject  such  recommendations,  the  cases  respectively  shall  be  finally  decided 
by  the  Governor  in  Council. 

IX.  Persons  being  GUARDIANS  of  minors  shall  not  in  any  case  be  eligible  to 
be  appointed  managers  of  the  property  of  the  said  minors. 

X.  Persons  appointed  to  manage  the  property  of  incapacitated  persons  shall  g^ve 
good  and  sufficient  SECURITY  for  their  personal  appearance  during'  the  coarse  of 
their  management,  and  shall  execute  the  following  obligation  :  that  is  to  say  : 

**  I.  A.  B.,  having  voluntarily  taken  upon  myself  the  management  of  the  pro- 
perty of  C,  incapacitated  proprietor  of  D.,  do  hereby  solemnly  promise  and  engage 
to  manage  the  said  property  diligently  and  faithfully  for  the  said  proprietor  ;  and  to 
use  all  the  means  in  my  power  to  improve  the  property  for  the  benefit  of  the  owner. 
I  also  promise  and  engage  to  render  a  true  and  just  account  of  my  administration, 
and  to  be  answerable  for  all  embezzlement  or  misapplication  of  the  property,  to  tlie 
extent  of  three  times  the  amount  which  mav  be  proven  to  have  been  embezzled  or 
misMpplied  during  my  management.  And  I  further  engage  to  adhere  to  such  regnla- 
tion&  as  have  been,  or  may  hereafter  be,  framed  for  the  guidance  of  managers  by 
the  Court  of  Wards,  and  to  abstain  from  all  other  advantage,  directly  or  indirectly, 
than  the  allowance  granted  to  me  from  the  property  committed  to  my  charge  under 
the  authority  of  the  Court  of  Wards. 

XI.  FirsL  Managers,  having  executed  the  aforesaid  obligation,  shall  be  fur- 
nished by  the  collectors  respectively  with  pubUc  COMMISSIONS  OF  MANAGE- 
MENT, under  the  seals  and  signatures  of  the  said  collectors. 

Second.  An  allowance  (to  be  specified  in  the  commission)  shall  be  granted 
to  managers,  which  shall  be  proportioned  to  the  extent  of  the  trust,  and  shall  be  fixed 
by  the  Court  of  Wards,  on  the  recommendation  of  collectors,  as  adequate  COMPEN- 
SATION FOR  the  troubtle  and  responsibUity  of  the  MANAGEMENT. 

Third,  The  court  of  wards  shall  possess  authority,  in  cases  where  managers 
may  be  proven  to  have  abused  their  trust,  to  ENFORCE  the  PENALTY  of  the 
obligation,  and  to  dismiss  such  man&gers  from  their  char^ ;  provided  that  all  such 
amercement  shall  be  carried  to  the  account  of  the  property  in  trust. 

Fourth,  But  such  decisions  of  the  court  of  wards  shall  not  preclude  managers 
who  may  consider  themselves  to  be  aggrieved  from  instituting  suits  in  the  courts  of 
adawlut  for  the  recovery  of  the  amount  of  the  said  penalty. 

Fifth,  Mana^rs  shall  have  power  to  nominate  the  several  OFFICERS,  and  to 
appoint  their  salaries  requisite  FOR  the  ADMINISTRATION  of  property  in  trust, 
subject,  however,  to  the  revision  of  collectors,  and  to  the  final  confirmation  or 
rejection  of  the  court  of  wards. 

Sixth,  Subordinate  officers  so  chosen  and  appointed  shall,  upon  proof  of  delin- 
quency, be  liable  to  punishment  in  the  same  manner  as  the  principal  managers. 

XII.  First,  MANAGERS  duly  appointed  shall  HAVE  the  ENTIRE  CHARGE 
of  the  estates  real  and  personal  of  the  incapacitated  proprietors,  including  ail 
malguzary  and  lakhiraj  lands;  and  all  houses,  tenements,  goods,  and  moveable 
property,  excepting  only  the  house  in  which  the  proprietors  may  reside,  together 
with  the  articles  of  moveable  property  required  for  the  use  and  comfort  of  the 
said  proprietors.  , 
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iSaooiidL  On  receiving  charge  of  their  trust,  managers  shall  furnish  an  exact 
INTEI^TORY  under  their  seals  and  signaturoj  to  be  lodged  with  the  collector,  of 
the  property  which  may  be  committed  to  their  custody. 

Thbrd.  At  Ihe  expiration  of  every  year,  managers  shall  deliver  to  the  col- 
lecton  respectively,  tme  and  faithful  ACCOUNTS  of  their  receipts  and  disburse- 
nwBti;  aod  ^e  said  coUectors  shall  be  responsible  for  the  due  appropriation  of 
the  SBipIaB  funds,  in  the  manner  hereinafter  provided. 

IIIL  The  ASSESSMENT  of  lazkU  beinfc  the  propertv  of  incapacitated 
penoBs  shall  be  fixed  in  the  same  manner  as  the  assessment  of  other  lands. 

XIV.  FhrwL  The  entire  SUMS  of  money  RECEIVED  by  managers  from  the 
Isadsonder  their  charge  SHALL  BE  PAID  monthly  TO  the  COLLECTORS,  who 
shsU  defray  therefrom  the  authorized  expenses  of  management. 

Stamd.  A  sum  equal  to  ten  per  cent  of  the  permanent  assessment,  or,  when 
tbe  whole  permanent  )umma  may  not  be  realised,  a  sum  equal  to  ten  per  cent,  of 
the  revenue  actually  paid  to  Government,  shall  be  allotted  to  the  support  of  disquali- 
fied posaeason  of  property,  and  of  such  parts  of  their  families  as  may  be  entiued  to 
MADTTENANCE  at  their  expense. 

7Vr^  The  said  allowance  shall  be  paid  monthly  by  the  collectors  to  the  pro- 
pietors,  or  (as  the  case  ma^  be)  to  the  guardians  of  the  proprietors,  for  their  use 
rathe  proportion  of  the  public  revenue  actually  received  from  the  property,  and  not 
otherwise^  except  as  may  be  especially  provided  nnder  Clause  Fifth  of  this  section. 

Foiaik.  The  lands  of  incapacitated  proprietors  shall  not  be  answerable  for  the 
pajmeot  of  the  public  REVENUE  assessed  thereon ;  and  if  the  neat  collections  of 
any  year  should  prove  nneanal  to  the  discharge  of  the  fixed  assessment,  the 
de&cieacy  shall  be  made  good  by  the  surplus  collections  of  future  years ;  provided 
ahraja,  that  the  allowance  for  the  support  of  the  proprietors  shall  be  paid  as  well 
xa  years  of  deficient  as  of  sorplos  produce. 

Fifth,  Where  the  said  proportion  of  ten  per  cent,  of  the  public  revenue  may 
aford  a  fund  greater  than  shall  be  requisite  for  the  suitable  expenses  of  disqualified 
possessors  of  property  and  of  their  families,  or  where  the  same  effect  may  be  pro- 
duced by  Uie  accumulation  of  property  not  assessed,  it  shall  be  competent  for  col- 
lectors to  reduce  at  their  discretion  the  said  proportion  of  ten  per  cent. ;  and  where 
the  said  proportion  of  ten  per  cent,  together  with  the  produce  of  the  unassessed 
property  of  incapacitated  possessors,  shall  be  inadequate  to  the  due  SUPPORT  of 
the  parties  concerned,  it  shall  be  competent  for  collectors  at  their  discretion  to  aug- 
ment the  proportion  payable  from  malguzary  lands.  Provided,  howev^  that  the 
cxefdse  of  the  discretionary  power  shall  be  reported  to  the  Court  of  Wards,  and 
•hall  not  be  repeated  after  the  first  month  without  due  authority  had  and  obtained 
for  the  I 


Siatk.  Where  the  proportion  of  ten  per  cent,  may  be  reduced,  the  difference 
ihsll  be  incorporated  in  the  assets  of  the  property,  and  employed  for  the  benefit  of 
thsowners. 

XV.  It  shall  not  be  competent  for  managers  of  the  property  of  minors  to  grant 
LEASES  extending  beyond  the  period  of  one  year,  without  the  consent  of  the  col- 
lector had  in  writing:  nor  to  DISPOSE  OF  any  part  of  the  PROPERTY  without 
the  permission  of  the  coort  of  wards  also  obtained  in  writing. 

XVL  Firsi,  Where  estates,  being  the  property  of  incapacitated  owners,  may 
yield  under  management  funds  more  than  adequate  to  the  payment  of  the  public 
revenue,  to  the  charges  of  management,  and  to  tne  expense  of  maintaining  the  said 
ownen,  it  shall  be  competent  for  the  collectors  to  employ  such  SURPLUS  FUNDS 
tor  the  purpose  of  improving  the  said  property,  or  in  the  purchase  of  land,  or  in  the 
pvctese  ot  the  public  aecurities  of  Oovemment;  provided  that  such  appropriation  to 
be  made  of  the  said  snrploa  funds  shall  have  been  previously  approved  in  writing.by 
the  court  of  wards. 
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Second,  In  cases  of  parchasing  as  aforesaid,  the  collector  shall  transmit  the 
deeds  of  secaritjr,  of  whatever  description,  to  the  conrt  of  wards,  for  the  purpoae  ol 
being  deposited  in  the  treasury  of  Government. 

Third,  Receipts  shall  be  gpranted  by  collectors  to  managers  for  sach  deeda 
of  security  on  account  of  the  owners,  as  may  be  deposited  in  the  public  treasmyy 
and  such  deposits  shall  be  at  the  risk  of  Government. 

Fourth.  The  interest  money  accruing  on  the  public  securities  which  may  be 
purchased  on  account  of  incapacitate  possessors  of  property  shall  be  receivmble 
by  the  collectors  respectively,  to  whom  it  shall  be  competent  to  grant  discharge 
from  the  same. 

XVII.  Where  DEBTS  may  be  due  to  private  creditors  from  the  estates  of 
disqualified  proprietors,  they  shall  be  liquidated  by  the  collectors  respectively  on 
the  due  substantiation  of  the  said  debts,  and  on  demand  of  payment  by  the  cre- 
ditors ;  provided  always,  that  the  discharge  of  private  debts  shall  not  in  any  case 
interfere  with  the  regular  and  complete  payment  of  the  public  revenue  assessed 
on  such  estates;  and  provided  further,  that  the  permission  of  the  court  of  wards 
in  writing  shall  have  been  had  and  obtained  in  every  instance  previously  to  the 
payment  of  any  private  debt. 

XVIII.  Where  persons  succeeding  by  right  of  inheritance  to  land  or  other 
"property  paying  revenue  directly  to  Government  may  happen  to  be  incapacitated, 
oy  reason  of  sex,  minority,  or  natural  infirmity,  from  the  management  of  sach 
property  on  their  own  behalf,  collectors  shall  re8pectivel3r  accompany  tiieir  RE- 
PORTS of  such  cases  to  the  court  of  wards,  with  a  description  of  the  conditions  of 
the  persons  concerned,  the  value  of  the  property  devolving  to  them,  and  the  names 
of  persons  most  proper,  in  the  Judgment  or  them  (the  coUectors),  to  be  appointed 
guardians  of  the  disqualified  heirs ;  provided  that  guardians  may  not  have  been  ap- 
pointed for  such  disqualified  heirs  according  to  the  will  of  persons  authorized  by  law 
to  make  such  appointment. 

XIX.  First.  The  court  of  ward  shall  proceed,  according  to  the  mode  herein- 
before provided  for  the  nomination  of  managers,  to  choose  and  appoint  GUAR- 
DIANS of  the  disqualified  persons. 

Second.  Jhe  next  legal  heir  shall  not  In  any  case  whatever  be  appointed  g^nar- 
dian  of  a  disqualified  person. 

Third,  Persons  who  may  appear  to  have  a  direct  or  indirect  advantage  in  the 
death  or  continued  incapacity  of  the  disqualified  possessors  of  property  shim  not  in 
any  case  whatever  be  appointed  to  be  guardians  of  such  disqualified  possessors. 

Fowrth,  Guardians  of  the  FEMALE  sex  shall  be  appointed  to  female  minors 
and  not  otherwise. 

Fifth,  Possessors  of  property  paying  revenue  directly  to  Government  whose 
heirs  may  be  incapacitated  by  sex,  minority,  or  natural  infirmity  from  managing 
such  property,  shall  be  free  to  choose  and  to  NOMINATE  BY  WILL  in  writing,  per- 
sons to  be  GUARDIANS  of  their  heirs ;  and  such  nominations  shall  be  valid,  pro- 
vided that  the  persons  chosen  shall  be  qualified  and  willing  to  accept  the  trust ;  and 
provided  further,  that  such  nominations  shall  be  duly  reported  by  the  collector,  and 
finally  confirmed  by  the  court  of  wards. 

XX.*  In  cases  of  estates  held  by  joint  possessors  and  subject  to  an  undivided 
assessment  of  the  public  revenue^  where  one  or  more  of  the  joint  possessors  may  die, 
leaving  heirs  incapacitated  by  minority,  sex,  or  natural  infirmity  from  the  manage- 
ment of  their  inheritance,  without  nominating  by  will  guardians  of  the  said  heirs,  the 
collectors  respectively  shall  report  the  case  to  the  Court  of  ZUlah  ;  and  the  COURT 
upon  such  report  from  the  collectors  or  from  any  other  credible  persons,  shall  pro- 
ceed to  examme  the  circumstances  of  the  case,  and  upon  due  enquiry  thereof  SHALL 

*  Sections  xx.,  xxi.,  and  xxii.  were  extended  by  Reg.  X.,  of  1831,  to  property 
not  subject  to  the  court  of  wards,  and  to  heirs  of  Hngle  possessors  of  estates  real  and 
personal.    See  below. 
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^  NOMINATE  foTthwHh  proper  persons  to  be  the  GUARDIANS  of  soeb  diiqaalifiiMl 
keiri,  totbeend  that  hynrj  maynot  arbe  to  the  property  or  person*  of  the  said  heirs 
W  ressoo  of  delay  ;  provided  that  rach  nominations  shall  always  be  subject  to  the 
eonfinaation  or  rejection  of  the  Oimri  9/  8mdder  Adamitd, 

XXI.*  /rrrf.  Pereone  appointed  to  be  guardians,  and  aooepting  the  trast,  shall 
giTs  8ECURITT  for  their  per»onal  appearance  daring  the  continuance  of  the  said 
trast,  and  shall  ezecote  an  obligation  according  to  the  foUoiring  form ;  that  is  to  say  : 

**  I,  A  B^  baring  rolontarily  accepted  the  office  est  goardian  of  (X,  being  the 
dis^ioaliiied  proprietor  of  D.,do  hereby  solemnly  promise  and  engage  to  execute  the 
doties  committed  to  me  xealooslv  and  faithfollv,  to  the  best  of  my  judgment  and  ao- 
coding  to  the  regulations  ;  I  will  conacientioaaiy  approoriate  the  allowance  granted 
for  tbe  maintenance  and  (if  the  ward  be  a  minor^  for  tne  education  of  my  ward,  to 
flic  beaeit  of  the  said  ward  ;  and  will  abstain  from  all  other  advantage  than  what 
■aj  be  allowed  to  me  by  due  authority,  directly  or  indirectly  arising  from  my  offloe 
of  (goardian ;  I  also  engage  to  render  true  and  faithful  accounts  of  all  moneys  receiv- 
ed by  me  on  account  of  my  ward,  under  the  penalty  of  forfeiting  treble  the  amount 
of  aay  sums  which  may  be  proven  to  have  been  embexzled  or  misapplied ;  and  I  do 
hereby  bind  myself,  my  heure  and  sncceesors,  to  make  good  the  said  penalty  upon  due 
fcoof  of  my  de^nlt." 

After  executing  this  obligation,  persons  appointed  to  be  guardians  shall  be  invest- 
ed with  theirtmst^  bv  a  public  commission  under  the  seal  and  signature  of  coUec- 
ton  of  zillahs  respectively. 


Second,  Where  persons  may  not  be  found,  who  by  reason  of  consanguinity, 
frkndship,  or  other  good  cause,  mav  be  willing  to  execute*  the  office  of  guardian 
patuitoaslv,  a  fixed  SALARYshall  be  allowed  at  the  discretion  of  the  court  of 
ward3,orof  the  ZiUak  courts  respectively,  as  the  case  may  be,  asa  full  oompensa- 
tioe  for  the  trouble  and  responsibility  of  the  said  office. 

TlUrd.  ItsballbeCOMPRTENT  TO  GUARDIANS  reguUriy  appointed  TO 
RECEIVE  the  ALLOWANCE  appropriated  to  the  use  of  their  wards,  and  to  appro- 
priate the  said  allowance  at  their  discretion  for  the  good  and  beneflt  of  the  wards  ; 
subject,  however,  to  the  inspection  and  control  of  the  collectors  and  fudge*  o/tJU 
tiOtJu^  and  nltim^ely  of  the  court  of  wards  and  of  the  Court  of  Suddtr  Adamim, 

Fomik.  Guardians  appointed  under  the  authority  ot Judge*  qf  tillakt  and  of  the 
court  of  wards  shall  possess  the  same  POWERS  as  guardians  otherwise  appointed. 


fifth.  The  duration  of  the  office  of  goardian  shall  not  continue  longer  than  the 
eighteenth  year  of  the  age  of  wards  beiufr  MINORS,  provided  that  such  wards  may 
mt  be  incapacitated  by  sex  or  natural  infirmity  from  administering  their  own  affairs. 


/ 


&xtk.  Guardians  shall  choose  and  recommend  proper  SERVANTS  to  be  em- 
ployed ia  the  service  of  their  wards,  subject  to  the  approval  of  collectors  of  zillahs 
and  of  the  court  of  wards,  or,  as  the  case  may  be,  to  the  approval  of  the  gUiah  judge* 
and  of  the  Co^rt  of  Sudder  Adawlut ;  provided  that  the  expense  of  the  wiigc*  of  such 
•ovants  shall  be  defrayed  from  the  funds  appointed  for  the  maintenance  of  wards. 

Srtentk.  Guardians  shall  deUver  MONTHLY  ACCOUNTS  to  the  collectors  of 
thor  reeripts  and  disbursements,  which  accounts  shall  be  liable  to  revision  and  re- 
tRachment  by  the  said  collectors. 

£^i^.t  Guardians  shall  also  furnish  complete  ANNUAL  ACCOUNTS  to  the 
c<^l«ctotBi,  iopported  by  good  and  true  vouchers,  and  attested  by  a  solemn  declaration 
0fUteir  correctness. 

Suuh.  In  cases  of  male  minors,  FEMALE  RELATIONS  shall  not  have  charge 
offset  mioors  after  thev  shall  have  respectively  attained  the  at;e  of  seven  yeats  ;  at 
^hiA  Mge  proper  TEACHERS  shall  be  procured  and  appointed  by  the  guardians  for 
tbe  educstion  of  their  wards  in  a  manner  suitable  to  their  rank  ami  condition  in  life  ; 

•  See  Note  to  Sec  xx. 

flherest  of  the  clause  was  repealed  by  Madras  Act  2  of  1869,  see  Repealing 
Eosctmenta  p.  119. 
a  17 
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provided  that  the  appointmeiit  of  the  s&id  teachers  shall  be  subject  to  the  approval 
of  the  court  of  wards,  or  as  the  case  may  be,  of  the  Court  of  Sudder  AdawltU  ;  and 
provided  further,  that  the  progress  of  the  education  of  male  minors  shall  be  at  all 
times  liable  to  the  inquiries  and  inspection  of  collectors,  or,  as  the  case  maj  be,  of 
judge*  of  zillahs. 

Tenth.  The  guardians  of  FEMALE  minors  shall  also  provide  for  the  proper 
EDUCATION  of  their  wards.  • 

XXII.*  The  guardians  and  managers  of  disqualified  ^rsons  shall  authenticat* 
papers  by  their  own  seals  and  signatures,  and  not  otherwise.  The  seals  of  wards, 
together  with  the  seal  of  their  deceased  parents,  shall  be  delivered  to  the  coUecfconi 
and  lodged  in  their  treasuries. 

XXIII.  First.  Disqualified  persons  being  in  the  custody  of  guardians  shall 
not  be  liable  to  be  sued  on  any  ACTION  IN  COURTS  of  Judicature,  otherwise  than 
as  under  the  protection  and  in  the  joint  name  of  their  guardians. 

Second,  But  in  cases  of  FRAUD,  or  supposed  fraud,  it  shall  be  competent  for 
disqualified  persons,  during  the  period  of  their  disqualification,  to  emplov  proper 
agents  to  prosecute  collectors,  guardians,  or  managers  before  the  court  oz  wards ; 
provided  that  such  agents  shall  give  due  security  for  costs  and  damages ;  and  pro- 
vided further,  that  such  agents  shaU  receive  the  fines  and  costs  which  may  be  awarded. 

XXrV.  Firtt,  In  cases  of  fraud  imputed  to  guardians  or  managers,  it  shall  be 
competent  for  the  court  of  wards  to  order  inquiry  to  be  made  in  the  first  instanoe  by 
the  collectors,  and  to  pass  judgment  on  the  result  of  such  inquiries. 

Second.  In  such  cases  where  the  attendance  of  WITNESSES  may  be  required, 
the  collectors  or  the  court  of  wards  shall  apply  by  writing  to  the  courts  of  zUlahe, 
to  the  end  that  the  said  witnesses  may  be  duly  summon^  to  attend ;  and  it  shall 
further  be  competent  to  the  collectors  aod  to  the  court  of  wards  to  administer  oaths^ 
if  they  see  proper,  to  such  witnesses,  provided  that  the  administration  of  such 
oatka  shall  be  conformable  to  the  rules  and  restrictions  prescribed  for  the  administra- 
tion of  oatht  in  the  zilUih  courts. 

Third,  Copies,  duly  authenticated,  of  the  judgment  of  the  court  of  wards  shall 
be  transmitted  to  the  zillah  courts  respectively ;  and  the  said  judgments  shall  be 
enforced  in  the  same  manner  as  if  passed  originally  by  the  said  zUiah  courts. 

Fourth.  An  APPEAL  shall  lie  from  such  judgments  directly  to  the 
Sudder  Adawluty  provided  that  the  appeal  be  preferred  to  tne  court  of  wards,  or  to  the 
zillah  courts,  or  to  the  Sudder  Adawlut  within  three  calendar  months  next  subse- 
quent to  the  date  of  judgment 

Fifth.  It  shall  nevertheless  be  competent  for  the  Court  of  Sudder  Adawhit  to 
dispense  with  the  said  limitation  with  respect  to  appeals  preferred  to  the  Sudder 
Adawlut  only,  upon  good  and  reasonable  grounds  shown  for  the  delay. 

XXY.  It  shall  not  be  competent  for  disqualified  landholders  to  ADOPT  children 
without  the  consent  of  the  court  of  wards  previously  had  in  writing. 

XXVI.  COLLECTORS,  MANAGERS,  and  GUARDIANS  shall  be  respectively 
LIABLE  TO  BE  SUED  in  the  courts  of  judicature  for  acts  done  by  them  respective- 
ly, with  respect  to  the  abuse  of  the  property  or  persons  of  disqualified  persons  du- 
ring the  period  of  disqualification ;  and  in  cases  where  the  property  of  incapacitated 
persons  may  have  been  restored  to  them  or  their  heirs  and  successors,  to  institute 
process  against  collectors,  managers,  and  guardians  for  the  recovery  of  damages 
from  those  collectors,  managers,  and  guardians  respectively,  for  ii\|urie8  sustained  by 
them  or  by  their  property  during  the  time  of  their  incapacity. 

XXYII.  Such  suits  as  may  be  instituted  against  collectors  by  virtue  of  this 
regulation  shall  be  defended  at  the  proper  COSTS  of  the  said  collectors ;  provided 
that  the  acts  and  things  for  which  they  may  be  so  prosecuted  shall  not  have  been 
authorized  in  writing  by  the  court  of  wards. 

♦  See  Note  to  Sec.  xx. 
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Madbas  Regulation  X.  of  1831. 

A  Regulation  to  prohibit  the  Sale  of  Estates  belonging  to  Minors^  not 
tander  the  Charge  of  the  Court  of  Wards,  and  to  extend  the  Provisions 
of  Section  XX.,  Regulation  F.,  1804,  to  Property  of  every  Description 
not  subject  to  the  Jurisdiction  of  that  Court. 

WheraM  doabUhaT'e  been  entertained  as  to  the  liability  of  the  estate  of  a 
■iior,  not  taken  under  the  numagement  of  the  court  of  wards,  to  be  sold  for  arrears 
fi  RTouie ;  and  whereas  H  is  considered  expedient,  for  the  dae  protection  of  t^e 
mwi^  of  minors  and  other  incapacitated  persons,  that  the  provisions  of  Section 
jUL,  Begnlation  Y^  1CK)4,  should  be  extended  to  property  of  every  description  not 
lalpeet  to  the  jurisdiction  of  that  court, — ^tbe  following  rules  have  been  enacted,  to 
be  m  Ibice  from  the  date  of  their  promulgation. 

IL  fh^L  From  and  after  the  date  of  the  promulgation  of  this  regulation,  no 
eetste,  the  property  of  a  minor,  and  descended  to  him  by  the  regular  course  of  inhe- 
nUace,  uot  under  th^  charge  of  the  court  -  of  wards,  shall,  during  his  minority,  be 
Mid  for  arrears  of  REY£NU£  accruing  subsequently  to  his  accession  to  the  same. 

Seeomd.  It  shall  be  COMPETENT  TO  the  court  of  wards  to  ASSUME 
CHABGE  of  rach  estates  AT  ANT  TIME  during  the  minority^  of  the  proprietor, 
notwithstanding  they  may  have  originally  refrained  from  interfering. 

IIL  In  modification  of  the  provisions  contained  in  Section  XYI^  Regulation 
nL,  1802,  it  is  hereby  enacted,  that  the  provisions  of  Sections  XX.,  XXI,  and  XXIL, 
Benlation  V.,  1804,  shall  be  extended  to  property  of  every  description,  not  subject 
to &e  jurisdiction  of  the  court  of  wards,  and  to  the  heirs  of  single  as  well  as  joint 
( of  eatates,  real  and  personaL* 


Act  No.  XXL  op  1855. 


An  Act  for  making  better  Provision  for  the  Elducation  of  Male  Minors  and 
ike  Marriage  of  Male  and  Female  Minors,  subject  to  the  Superintend- 
ence cf  the  Court  of  Wards  in  the  Presidency  of  Fort  St.  George. 

Whereas  the  existing  laws  are  found  insufficient  to  insure  the  proper  education 
of  Msle  Minors  subject  to  the  superintendence  of  the  Court  of  Wards,  and  it  is  ex- 
pedient to  make  further  and  better  provision  for  the  education  of  such  persons  and 
thor  younger  brothers  and  for  the  exercise  of  a  control  over  the  marriages  of  all 
IGooTs  under  the  superintendence  of  the  court  of  wards ;  It  is  enacted  as  follows  : 

L  The  general  superintendence  and  control  of  the  EDUCATION  of  every  Male 
lCQor,wbosepropertytia8  been,  or  shall  be  brought  under  the  management  of  the 
court  of  wards,  in,  and  for  any  part  of  the  Presidency  of  Fort  St  George,  by  virtue 
of  ny  Act  or  Regulation  which  now  is,  or  hereafter  shall  be  in  force,  is  hereby 
VESTED  IN  the  COLLECTOR  of  Revenue,  acting  under  the  said  court  of  wards, 
in  cbe  ZiUah  or  District  wherein  such  Minor's  estate  is  situate :  or,  if  such  Minor  is 
posacsged  of  immoveable  property  in  different  districts,  in  such  one  of  the  Collectors 
of  Eevenne  of  such  districts  as  the  said  court  of  wards  shall  select. 

n.    It  shall  be  lawful  for  every  Collector  of  Revenue,  in  whom  the  superintend- 
*  See  Act  XXXV.  of  1858.    Repealing  Enactments  p.  35. 
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ence  of  the  education  of  any  Minor  is  vested  by  this  Act,  to  direct  that  such  Minor 
shall  reside,  either  with  or  without  his  guardian,  at  the  Sadder  Station  of  the  diatrict, 
or  at  any  other  place  within  the  said  Presidency,  and  shall  attend,  for  the  parpo9e9 
of  education,  such  SCHOOL  or  College  as  to  the  said  Collector  may  seem  expedient ; 
and  to  make  such  provision  as  may  be  necessary  for  the  proper  care  and  anitable 
maintenance  of  the  said  Minor  whilst  attending  such  school  or  college. 

III.  If  it  shall  appear  to  the  collector  inexpedient  to  place  any  such  minor 
at  a  school  or  college,  he  shall  cause  such  minor  to  be  educated  by  a  PRIVATE 
TUTOR,  properly  qualified,  either  at  the  family  residence  of  such  minor,  or  at  the 
Budder  station,  or  elsewhere  within  the  said  Presidency,  and  in  that  case  also,  the 
collector  shall  have  power  to  determine  from  time  to  time  the  place  of  residence 
of  sdch  minor,  and  to  make  such  provision  as  may  be  neces^iry  for  his  proper 
tuition  and  maintenance  during  the  period  of  his  education. 

lY.  All  charges  and  expenses  which  may  be  incurred  on  account  of  any  male 
minor  ward  under  the  provisions  of  this  Act,^ror  college  or  SCHOOL  FEE'S  OR 
for  OTHER  CHARGES  of  tuition  or  education,  or  by  reason  of  his  residence  in 
any  place  other  than  his  own  home,  or  otherwise,  shall  be  defrayed  from  the  pro- 
fits of  his  estate,  in  the  same  manner  as  other  expenses  incurred  under  the  autho- 
rity, or  with  the  sanction  of  the  court  of  wards. 

T.  It  shall  be  lawful  for  the  Court  of  Wards,  on  the  application  of  a  Collector 
to  remove  fi-om  office  any  GUARDIAN  who  shall  NEGLECT  or  refuse  to  obey,  or 
shall  evade  compliance  with  any  ORDERS  passed,  or  directions  giveu  by  such  Col- 
lector under  the  provisions  of  this  Act,  and  to  cause  a  new  guardian  to  be  appointed 
in  his  place,  whether  the  person  so  removed  shall  have  been  first  invested  with  the 
guardianship  of  the  minor  upon  the  nomination  of  a  Collector  acting  under  the  Court 
of  Wards,  or  by  a  testamentary  appointment  confirmed  by  the  Court  of  Wards. 

YI.  The  GUARDIAN  so  removed  shall,  notwithstanding  his  removal,  CON- 
TINUE LIABLE  TO  ACCOUNT  to  the  Collector  for  his  receipt:*  and  disbursements 
during  the  period  of  his  guardianship,  and  every  guardian  appointed  in  the  place  of  a 
guardian  so  removed,  shall  be  chosen  in  the  same  way,  and  shall  have  the  same 
rights  and  powers,  and  be  subject  to  the  same  responsibilities,  as  persons  originally 
apoointed  to  be  guardians  of  minors  by  a  Collector  of  Revenue  acting  under  the  Court 
of  Wards. 

VII.  The  rJght  to  the  CUSTODY  OF  the  person  of  any  Male  MINOR  whose 
property  is  under  the  management  of  the  Court  of  Wards,  is  hereby  VESTED  IN  ths 
person  appointed  with  the  sanction  of  the  Court  of  Wardn,  either  originally,  or  upon 
the  removal  of  a  former  guardian,  to  be  the  GUARDIAN  of  such  minor,  or,  in  the 
absence  of  any  such  person,  the  Collector  of  Revenue  having  the  superintendence  of 
the  education  of  such  Minor,  under  the  provisions  of  this  Act. 

VIII.  Whenever  a  Minor  whose  property  is  under  the  management  of  the 
Court  of  Wards,  has  a  YOUNGER  BROTHER  or  brothers  entitled  to  MAINTEN- 
ANCE at  the  charge  of  the  estate,  all  the  powers  and  provisions  hereinbefore 
contained  for  promoting  the  education  of  such  Minor  are  hereby  declared  and  made 
applicable  to  such  younger  brother  or  brothers. 

IX.  Whoever  knowingly  aids  or  abets  the  MARRIAGE  of  any  Minor,  whose 
property  is  under  the  superiutendence  of  the  Court  of  Wards,  or  the  marriage  of  a 
younger  brother  or  sister  of  such  Minor,  without  the  leave  of  the  Collector  of 
Kevenue  actin^f  under  the  Court  of  Wards  to  such  marriage  first  had  and  obtained 
shall,  on  conviction  before  a  Court  of  Session,  upon  the  prosecution  of  such  Collec- 
tor, be  liable  to  a  fine  not  exceeding  two  thousand  Rupees,  or  to  imprisonment  not 
exceeding  the  term  of  six  months,  with  or  without  hard  labour. 

X.  All  ORDERS  and  proceedings  of  a  Collector  under  the  provisions  of  this 
Act,  shall  be  SUBJECT  TO  the  REVISION  of  the  Court  of  Wards,  and  every  person 
aggrieved  by  any  such  order  or  proceeding,  may  prefer  an  appeal  therefrom'  to  the 
Court  of  Wards. 
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Act   No.  XIV.  of   1858. 

An  Act  to  extend  tTie  I^ravtsiona  of  Act  XXL  of  1855,  in  tTie  Presidency  of 
Fort  8t.  GeorgCy  to  Minors  not  subject  to  the  Superintendence  of  the 
Court  of  Wards, 

Wbereas  by  SecUon  XX-  Reirnlatioii  V.  1804,  and  Section  III.  Regnlation  X.  1881 
of  the  Madras  Code,  ^e  Zillah  Courts,  sobject  to  the  confirmatioQ  of  the  Sudder  Adaw- 
lot,  are  aathorised  and  require  to  appoint  guardians  to  the  Minor  heirs  of  property  of 
CTtry  description  not  subject  to  the  jurisdiction  of  the  Court  of  Wards,   and  by  Clause 
9  Section  XXI.  of  the  former  refutation,  the  guardians  are  required  to  provide  for  the 
education  of  their  wardn  in  a  manner  suirable  to  their  rank  and  condition ;  and  whereas, 
bj  Act  XXI.  of  1855,  better  provision  has  been  made  for  the  education  of  Minors  sub- 
ject to  the  superintendence  of  the  Court  of  Wards,  and  it  is  expedient  that  the  same 
nower»  which  are  thereby  given  to  the  Collectors  and  Court  of  Wards  in  respect  of  the 
Minors  under  their  superintendence  should  be  exercised  by  the  Zillah  Courts,  subject 
to  the  control  of  the  Sodder  Adawlnt,  in  re*'pect  of  the  Minors  for  whom  they  are 
reqQir«i  to  appoint  guardians ;  it  is  enacted  as  follows : 

I.  The  general  superintendence  and  control  of  the  EDUCATION  of  every  male 
Minor,  for  whom  a  guardian  has  been,  or  shall  be  appointed,  by  the  Zillah  Court,  is 
hereby  YES  lED  IN  the  JUDGE  of  the  Zillah  Court  of  the  District  within  whose  juris- 
diction such  Minor's  estate  is  situate,  or  if  such  Miuor  is  posseS'4ed  of  immoveable  pro- 
perty within  the  jurisdiction  of  more  than  one  Zillah  Court,  in  the  Judge  of  such  Court 
u  the  Sudder  Adawlut  shall  direct 

IL  The  Jud^  of  the  Zillah  Court,  subject  to  the  control  of  the  Sudder  Adawlnt, 
is  hereby  authorised  to  exercise,  in  respect  of  such  Minor  and  the  guardian  of  such 
Minor,a«l  the  POWERS  and  authorities  which,  by  Sections  II.,  III.,  IV.aud  V.  Act 
XXI.  of  1865,  the  Collector  of  Revenue  or  the  Court  of  Wards  is  authorised  to  exercise 
in  renpect  of  Minors  and  guardians  of  Minors  whose  property  is  under  the  manage- 
Bkent  of  the  Court  of  Wards. 

ni.  The  right  to  the  CUSTODY  OF  the  person  of  every  male  MINOR,  for  whom 
a  gaardian  is  appointed  by  the  Judge  of  the  Zillah  Court,  is  herebyVES  lED  IN  the 
perHMi  appointed  by  the  Judge  of  ttie  Zillah  Court,  with  the  confirmation  of  the  Court 
of  Sadder  Adawlut,  either  originally,  or  upon  the  removal  of  a  former  guardian,  to  be 
the  GUARDIAN  of  such  Minor. 

lY.  All  ORDERS  and  proceedings  of  a  Judge  of  a  Zillah  Court  under  the  provi- 
■ions of  this  Act  shall  be  SUBJECT  TO  the  REVISION  of  the  Coun  of  Sudder 
Adawlnt,  and  every  person  aggrieved  bv  any  such  order  or  proceeding  may  prefer  an 
appeal  there  from  to  the  Court  of  Sudder  Adawlut. 


Nortli  Western  Provinces* 
A.D.  1803.    Regulation  LII. 

A  Regulation  for  establishing  a  Court  of  Wards  in  the  Provinces  ceded  by 
the  Nawaub  Vizier  to  the  Honorable  the  English  East  India  Company, 

L    Whereas  it  is  provided,  in  the  proclamation  published  by  the  Honorable  the 
late  Lieutenant-Governor  and  the  Board  of  Commissioners  in  the  provinces  ceded  by 

*  See  also  Act  40  of  1858  ati/s. 
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the  Xawaub  Vizier  to  the  Honorable  the  English  East  India  Company,  under  date  the 
14th  of  July  1802,  relative  to  the  settlement  of  the  land  revenue  m  the  said  proTinoee, 
that  the  settlement  shall  be  concluded  with  the  zemindars  or  other  actual  proprietors  of 
the  soil,  excepting  in  cases  in  which  thev  shall  be  deemed  to  be  disqualified,  from 
the  badness  oi  their  character  or  from  other  good  and  sufficient  cause :  and  whereas 
it  is  essential  to  the  interest  and  happiness  of  minors,  and  of  such  females  as  shall  not 
be  deemed  competent  to  the  management  of  their  own  estates,  and  of  idiots,  lunatics, 
and  other  proprietors  of  land  paying  revenue  to  Government,  who  are  or  may  be 
rendered  incapable  of  managing  their  lands,  by  natural  defects  or  infirmities  of  what- 
ever nature,  that  the  lands  of  persons  coming  within  the  above  descriptions  should  be 
managed  for  the  benefit  of  the  proprietors,  oy  persons  appointed  to  tne  trust  bj  Go- 
vernment ;  and  that  a  Court  of  Wards  should  be  instituted,  with  powers  to  supenntend 
the  conduct  and  inspect  the  accounts  of  the  managers  of  the  estates  of  such  persons, 
and  with  instructions  to  provide  for  the' education  of  minors  in  a  manner  suitable  to 
their  rank  and  circumstances  in  life ;  the  following  rules  have  been  accordingly 
enacted  : 

II.  The  BOARD  OF  REVENUE  is  hereby  CONSTITUTED  a  COURT  OF 
WARDS  for  the  superintendence  of  the  persons  and  estates  of  zemindars,  and  other 
actual  proprietors  of  land  paying  revenue  to  Government,  who  are  or  may  be  dis- 
qualified for  the  management  of  their  own  lands,  in  consequence  of  their  coming 
under  any  of  the  descriptions  of  disqualified  landholders  specified  in  section  ilL  of 
this  Regulation. 

III.  With  the  exception  specified  in  section  viL  of  this  Regulation,  the  SUPER- 
INTENDENCE OF  the  COURT  OF  Wards  SHALL  EXTEND  TO  the  persons  and 
estates  of  all  proprietors  of  entire  estates  paying  revenue  immediately  to  Govern- 
ment, who  are  or  may  be  females  not  deemed  by  the  Govemor-Genend  in  Council 
competent  to  the  management  of  their  own  estates,  minors,  idiots,  lunatics,  or  others, 
rendered  incapable  of  managing  their  estates  by  natural  defects  or  infirmities  of 
whatever  nature ;  as  well  as  all  proprietors  of  such  estates,  who  are  or  may  be  deem- 
ed disqualified  on  account  of  notoriously  bad  character.  To  prevent  misconstruction, 
it  is  declared  that,  by  the  terms  **  all  proprietors  of  entire  estates  paying  revenue 
immediately  to  Government,"  are  meant  every  such  disqualified  person  who  may  be 
the  sole  proprietor  of  an  estate,  and  any  two  or  more  persons,  being  proprietors  oi  the 
whole  of  an  estate,  both  or  all  of  whom  may  be  so  disqualified. 

IV.  The  SUPERINTENDENCE  of  this  Court  SHALL  NOT  EXTEND  TO 
proprietors  of  estates  not  paying  revenue  immediately  to  Government,  nor  to  joiat 
proprietors  of  estates  paying  revenue  immediately  to  Government,  both  or  all  of 
whom  may  not  be  of  the  description  specified  in  section  iii.  of  this  Regulation. 

V.  First,  Where  MORE  PROPRIETORS  THAN  ONE  possess  an  un- 
divided estate,  and  the  whole  of  them  be  not  within  the  description  of  dis<^ualified 
landholders  specified  in  section  iiL,  the  settlement  shall  be  made  with  them  jointly ; 
and  they  are  required  to  elect  a  serberakar,  or  manager,  who  shall  have  the  exclusive 
management  of  their  lands  during  the  continuance  of  his  appointment.  The  deter- 
mination of  the  majority  of  the  proprietors,  or  of  the  majority  of  those  present  in  the 
event  of  the  absence  of  any,  shall  be  binding  on  the  remainder  in  the  choice  of  a 
manager ;  and  when  the  votes  of  the  proprietors  are  equal,  the  election  of  the  mana- 
ger shall  be  determined  bv  the  greater  interest  of  the  proprietors  in  the  property.  I^ 
in  any  case,  the  interest  also  be  equal,  the  manager  shall  be  appointed  by  the  Board 
of  Revenue. 

Second,  In  instances  where  part  of  the  proprietors  described  in  the  foregoing 
Clause  may  be  minors,  lunatics,  idiots,  or  others,  having  guardians,  such  guardians 
shall  vote  for  them. 

Third,  If  the  joint  proprietors  of  undivided  estates,  the  whole  of  whom  may 
not  be  of  the  description  of  disqualified  landholders  mentioned  in  the  Section  iii,  shall 
neglect  to  elect  a  serberakar.  on  the  requisition  of  the  COLLECTOR  of  the  Revenue 
of  the  zillah  in  which  sucn  estates  may  be  situated,  the  latter  is  authorized  TO 
NOMINATE  a  MANAGER  for  the  approbation  of  the  Board  of  Revenue,  which 
manager,  when  confirmed  by  that  Board,  shall  have  the  exclusive  management,  as 
long  as   it  may  be  deemed  advisable  to  continue  him  in  that  trust    The  expense 
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ittwwHnt  on  the  appointment  of  the  manager  shall  nevertheless  be  defrayed  by  the 
projtneton,  who  shall  also  be  reaponsible  for  the  discharge  of  the  public  revenue. 

Fourth.  The  DETERMINATION  OF  the  MAJORITY  of  the  proprietors  pre- 
Knt,  under  the  restrictioos  specified  in  Clause  First  of  this  Section,  shall  also  be 
BINDING  on  the  remainder,  io  agreeing  or  disaf^reeing  to.  the  jnmma  proposed  for 
ndinded  estates  :  the  sharers,  however,  if  dissatisfied,  may  obtain  a  division  of 
thdr  lands,  and  a  proportionate  allotment  of  the  revenue  assessed  thereon,  but  at 
thtir  own  expense. 

F\fik,  The  rules  contained  in  the  present  Regulation  for  the  management  of 
the  persons  and  estates  of  disqualified  landholders  shall  not  be  held  applicable  to 
proprietors,  managers,  and  guardians,  of  the  descriptions  specified  in  the  foregoing 
Qaiues  of  this  Section. 

TL  The  LANDS  of  disqualified  landholders,  of  the  descriptions  specified  in 
Seetioo  iii  (with  the  exception  specified  in  Section  viL),  shall  NOT  BE  LIABLE  TO 
BE  SOLD  FOR  arrears  of  public  REVENUE,  on  account  of  the  period  during 
which  nich  lands  may  be  under  the  charge  of  the  Court  of  Wards.  In  like  manner,  the 
PERSONS  of  disqualified  landholders  shaU  be  EXEMPTED  FROM  ARREST  and 
confinement  for  arrears  of  revenue,  incurred  whilst  their  respective  estates  were 
mder  the  charge  of  managers,  in  conformity  to  the  rules  contained  in  this  Regula- 
tion. The  Collectors  are  also  prohibited  from  ordering  any  disqualified  female  pro- 
prietor of  land  to  attend  them  in  person,  under  any  pretext  whatever. 

VIL    The  ORDINARY  JURISDICTION  OF  the  COURT  of  Wards  is  declared 
to  ext<»nd  to  sach  estates  only  as  devolve  to  disqualified  landholders  in  the  regular 
cowse  of  inheritance,  on  the  demise  of  the  party  from  whom  they  inherit  tiie  same. 
All  landed  estates,  whether  subject  to  or  exempt  from  the  paymentof  revenue,  which 
have  or  may  become  the  property  of  any  disqualified  landholder,  by  purchase,  gift,  or 
io  virtue  of  any  other  n^ht,  excepting  that  of  inheritance  as  aforesaid,  are  declared 
exempt  from  the  jurisdiction  and  authority  of  the  Court  of  Wards  ;  and  if  subject  to 
the  payment  of  public  revenue,  shall  be  liable  to   sale  for  arrears   thereof  and  all 
other  demands   on  the  part  of  Government,  in  the  same  manner  as  if  the  proprietor 
or  proprietors  were  not  under  any  disqualification.    Provided,  however,  that  it  shall 
be  competent  to  the  Governor-General  m  Council  to  commit  to  the  charge  of  the  Court 
of  Wards  any  estate  paying  revenue  to  Government,  being  the  sole  property  of  any  dis- 
qualified person,  or  of  any  two  or  more  persons,  both  or  all  of  whom  may  be  disquali- 
iied,  although   the  same  shall  not  have  descended   to  such  person  or  persons  in  the 
regular  course  of  inheritance  as  aforesaid,  and  also  any  lakhiraj  lands  belonging  to 
such  proprietor  or  proprietors,    whenever   the    same  shall  appear  to  him  for  the 
interests  of  Government  and  the  proprietor  or  proprietors  ;   and  such  estate   and 
lands  10  committed  to  the  charge  of  the  Court  of  Wards  shall  be  exempt  from  sale 
for  arretn  of  revenue  accruing  whilst  they  shall  be  under  the  charge  of  the  Court, 
and  ihall  be  considered,  in  all  respects,  as  far  as  regards  the  management  of  them  by 
theCoort,  tbesameas  if  they  had  devolved  to  the  proprietor  or  proprietors  in  the 
recolar  course  of  inheritance  as  aforesaid ;  and  the  proprietor  or  proprietors  shall  in 
^respects,  be  treated  by  the  Court  accordingly. 

VIIL  The  COLLECTORS  of  the  Revenue  are  TO  ascertain  and  REPORT  to 
the  Board  of  Revenue,  both  now  and  hereafter,  what  proprietors  in  their  respective 
nllahs  may  come  within  the  descriptions  of  disqualified  landholders  specified  in 
ti^ction  iii. ;  and  the  following  rules  are  prescribed  for  ascertaining  the  existence  of 
the  stated  ground  of  disqualification  in  the  first  instance,  and  also  for  enabling  pro- 
prietors of  certain  descriptions,  who  may  have  been  declared  disqualified,  to  recover 
the  management  of  their  estates  when  the  ground  of  their  disqualification  may  be 
remored. 

IX.*  Fir$t.  If  a  proprietor  of  land  shall  be  reported  disqualified  solelyfrom 
heing  a  FEMALE,  the  Board  of  Revenue,  in  their  capacity  of  a  Court  of  Wards 

*  So  much  of  Section  9  as  relates  to  *  Lunatics'  was  repealed  by  Act  85  of  1858, 
see  Repealing  EnactmenU  page  35. 
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shall  immediately  proceed  to  take  the  estate  under  their  care,  reportin;^  the  circmn- 
stance  to  the  Goveraor-Greneral  in  Council,  who  reserves  to  himself  the  povrer  of 
declaring  any  female  proprietor,  whom  he  may  deem  competent  to  the  management 
of  her  own  estate,  exempt  from  the  operation  of  this  Regulation. 

Second,  Tf  a  Collector  shall  report  a  proprietor  of  land  to  be  disqualified  on  the 
ground  of  MINORITY,  the  Board  of  Revenue,  in  their  capacity  of  a  Court  of  Wards, 
provided  they  shall  see  no  reason  to  doubt  the  nonage  of  the  proprietor,  are  to  take 
the  estate  under  their  care,  and  report  the  circumstances  to  the  Grovernor-General  in 
Council.  If  a  Collector  shall  report  any  proprietor  to  be  a  minor,  and  the  proprietor, 
or  any  person  on  his  behalf,  shall  deny  that  he  is  under  age,  such  proprietor  or  per- 
son shall  be  at  liberty  to  represent  the  circumstances  to  the  Court  of  Dewanny 
Adawlut  of  the  sillah  wherein  the  estate  may  be^situated,  the  Judge  of  which  shall 
forward  the  representation  to  the  Sudder  Dewanny  Adawlut,  which  Court  shall  issue 
a  precept,  under  the  seal  of  the  Court  and  attested  by  the  register,  to  the  Judge  of 
the  zillah,  or  to  the  Provincial  Court  of  Appeal  of  the  division,  to  call  the  proprietor 
before  the  Court,  and  ascertain  his  age  by  the  evidence,  on  oath,  of  not  less  than 
three  credible  personn  well  acquainted  with  him,  and  al»o  by  such  other  inquiries 
as  ma^  appear  to  the  Court  calculated  to  ascertain  the  truth,  and  certify  its  proceed- 
ings, including  any  representations  or  evidence  that  the  proprietor,  or  any  person 
on  his  behalf,  may  have  to  adduce,  with  its  opinion  on  the  case,  to  the  Sudder 
Dewanny  Adawlut,  which  Court  shall  determine  whether  such  proprietor  be  a  minor 
or  not.  The  decision  of  the  Sudder  Dewanny  Adawlut  shall  be  final,  and  the  Court 
shall  certify  a  copy  of  its  decision  to  the  uovemor-General  in  Council,  who  will 
order  the  estate  to  be  put  under  the  charge  of  the  Court  of  Wards  or  not,  according 
as  the  Proprietor  may  be  adjudged  by  the  Sudder  Dewanny  Adawlut  to  be  a  minor  or 
otherwise. 

Third.  If  a  proprietor  of  land  shall  be  deemed  disqualified  on  the  j^ound 
of  LUNACY,  IDIOriSM,  OR  OTHER  disoualifying  NATURAL  DEFECT  or 
infirmity,  the  Board  of  Revenue  are  to  order  the  Collector  to  represent  the  circum- 
stances, through  the  vakeel  of  Govemmentj  to  the  Court  of  Dewanny  Adawlut  of 
the  Zillah,  the  Judge  of  which  shall  transmit  a  copy  of  the  repres^entation  to  the 
Sudder  Dewanny  Adawlut.  This  Court  shall  issue  a  precept  to  the  Court  of  Appeal  of 
the  division  or  to  the  Judge  of  the  zillah  within  the  jurisdiction  of  which  the  pro- 
prietor may  reside,  to  bring  him  before  the  Court,  to  ascertain  his  actual  state  by 
ocular  proof ;  and  the  Court  shall  further  take  the  declaration  upon  oath  of  no  less 
than  three  credible  persons  acquainted  with  the  party,  setting  forth  their  opinion  of 
his  condition,  with  the  ground<<  of  it.  The  Court  is  to  transmit  all  its  proceedings,  with 
its  opinion  on  the  cane,  to  the  Sudder  Dewanny  Adawlut,  which  Court  shall  determine 
finally  whether  the  stated  ground  of  disqualification  be  well  founded  or  not,  and 
certify  a  copy  of  its  decision  to  the  Governor -General  in  Council,  who  will  order  the 
Court  of  Wards  to  take  the  estate  of  the  proprietor  under  their  care  or  not,  accord- 
ing as  the  proprietor  may  be  adjudged  by  the  Sudder  Dewanny  Adawlut  to  be  dia- 
qualitied  or  otherwise. 

Fourth.  If  a  proprietor  of  land  shall  be  deemed  disqualified  on  the  ground  of 
NOTORIOUSLY  BAD  CHARACTER,  the  Board  of  Revenue  shall  instruct  the 
Collector  to  submit  a  statement  of  the  circumstances,  through  the  vakeel  of  Govern- 
ment, t^  the  Judge  of  the  Adawlut  of  the  zillah,  who  shall  forward  it  to  the  Sudder 
Dewanny  Adawlut.  This  Court  shall  issue  a  precept  to  the  Judge  of  the  zillah,  or  to 
the  Provincial  Court  of  Appeal,  to  inquire  into  the  circumstances  of  the  case,  in  the 
presence  of  the  party  or  his  vakeel,  who  are  respectively  to  be  allowed  to  produce 
any  evidence  which  they  ma,^  have  to  adduce.  The  Court  shall  report  the  result  of 
its  proceedings,  with  its  opinion  on  the  case,  to  the  Sudder  Dewanny  Adawlut,  which 
Court  shall  finally  determine  whether  the  stated  ground  of  disqualification  be  well 
founded  or  not,  and  report  its  decision  to  the  Governor-General  in  Council,  who  will 
order  the  estate  to  be  committed  to  the  charge  of  the  Court  of  Wards,  or  not,  accord- 
ing as  the  proprietor  may  be  adjudged  by  the  Sudder  Dewanny  Adawlut  to  be  dis- 
qnalifiedor  otherwise. 

Fifth.  Persons  not  bom  in  a  state  of  idiotism,  but  who  may  have  been  declared 
by  the  Sudder  Dewanny  Adawlut  disqualified  as  lunatics,  are  to  be  produced  annually 
before  the  Judge  of  the  Dewanny  Adawlut  in  the  jurisdiction  of  which  they  may  reside. 
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<r  ofltaier  if  he  thall  think  fit,  in  ofder  to  aseeitain  wheth«r  ther  be  restored  to 
■Bityor  otherwise  ;  and  if,  in  any  mstance,  the  ground  of  DISQUALIFICATION 
ibtU  appear  to  the  Jndse  to  be  completely  REMOVED,  he  iball  immediately 
report  the  same  with  a  fall  relation  of  the  circumstances  of  the  case,  to  the  Sad- 
der DewannT  Adawlnt,  which  Coart  shall  finally  determine  whether  the  ground  of 
disqvaHfication  be  removed  or  not.  The  Court  is  to  communicate  its  decision  to  the 
Goventor-General  in  Council,  who  will  order  the  Court  of  Wards  to  deliver  over  charge 
of  the  estate  to  the  proprietor  or  not,  according  aa  the  ground  of  his  disqualification 
may  be  adjudged  bj  the  Court  removed  or  otherwise. 

Sixth.    Any  pcavons  who  may  hare  been  adjudged  disqualified,  on  any  of  the 

grounds  sneeified   in  clanse    eecond,    third,  or    fourth,  and  who    may    deem  the 

ground    ox   his  disqualification  removed,    shall  be    at    liberty  to    represent      the 

drcumstances    to     the     Judge     of   the    Dewanny  Adawlut     of   the    tillah,    who 

shall     forward    the   representation    to    the     Sadder    Dewannv     Adawlut.     This 

Court  shall  issue  a  precc^  to  the  Judge  of  the  Zillah  Court,  or  tbe  Provincial  Court 

of  Appeal  of  the   division,  to  inquire  into  the  case,  and  to  receive  such  evidence  as 

the  disqualified  proprietor  may  have  to  offer  in  support  of  his   representation.    The 

Oomt  is  to  report  the   result  of  its  enquiry,  with  its  opinion  thereon,  to  the  Sudder 

Dewanny  Adawlut,  which  Court  shall  determine  finally  whether  the  ground  of  diniua- 

lification  be  or  be  not  removed,  and  report  its  decision  to  the   Oovemor-Cieneral   in 

Council,  who  will  order  the  Court  of  Wards  to  restore  the  proprietor  to  the  management 

of  his  lands  or  not,   according  as  the  ground  of  disqualification  may  be  adjudged 

by  the  Sndder  Dewanny  Adawlut  to  be  removed  or  otherwise. 

X.  The  trusts  of  MANAGER  for  disqualified  landholders  and  GUARDIAN  to 
them,  are  to  be  considered  altoeether  distinct,  but,  as  hereafter  specified,  they  may 
in  some  instances  be  vested  in  the  same  person ;  and  the  rules  contained  in  the 
following  Sections,  relative  to  managers  ana  guardians  respectively,  are  founded  on 
this  distuKtion. 

XL  Where  the  trusts  of  manager  and  guardian  are  vested  in  different  persons, 
theformeristo  have  the  CARE  OF  the  ESTATES  real  and  personal;  the  latter, 
theCARE  OF  the  PERSON,  MAINTENANCE,  and,  if  a  minor,  the  EDUCATION 
of  themrd. 

XIL  The  MANAGER,  who  shaU  be  denominated  serberakar,  shall  be  CHOSEN 
BY  the  COLLECTOR,  subject  to  the  approbation  of  the  Court  of  Wards;  and  his 
cooimission  shall  be  signed  by  the  Collector  and  authenticated  by  his  official  seal. 
In  recorameoding  persons  for  this  trust,  capacity  for  the  business,  goodness  of  cha- 
racter, and  sufficient  responsibility,  are  to  be  particularly  attended  to.  The  managers 
of  the  estates  of  disqualified  landholders  shall  be  chosen  without  any  re^rd  to  their 
coanectioa  with  the  proprietors,  or  to  the  will  of  the  disqualified  proprietors  them- 
selves in  the  election  of  such  managers,  who  are  to  be  considered,  m  every  respect, 
held  respoosible  for  the  nomination  of  proper  persons,  both  as  to  character  and 
espscity  for  the  trust.  The  Collectors  will  take  into  immediate  consideration  the 
cooduet  of  the  present  serberakars  of  the  estates  of  disqualified  landholders  during 
the  period  they  have  acted  as  managers  respectively  ;  and  if,  from  a  deficiency  in 
the  collections  or  misappropriation  of  their  receipts,  or  other  cause,  they  shall  see 
ressoQ  to  be  dissatisned  with  the  conduct  of  any  manager,  they  will  report  the 
same  to  the  Court  of  Wards,  and  propose  the  removal  of  such  manager,  with  their 
recommendation  of  a  person  better  qualified  to  succeed  him. 

XIIL  The  manager,  previous  to  the  receipt  of  his  commission,  is  to  give  SE- 
CURITY for  his  appearance  during  the  continuance  of  it,  and  is  to  execute  the  follow- 
ing obligation: — 

"  I,  A  B.,  having  voluntarily  taken  on  myself  the  management  of  the  estate  of 
Q  diMDslified  proprietor  of  D,  do  hereby  solemnly  promise  and  engage  to  manage 
the  Mid  estate  diligently  and  faithfully  for  the  said  proprietor  ;  to  use  every  means 
in  my  power  to  improve  the  same  for  his  or  her  benefit ;  and  to  act,  in  every  respect, 
tothebwtof  my  judgment,  for  his  or  her  interest,  in  like  manner  as  if  the  esUte 
my  own  and  I  were  acting  for  myself.  I  also  promise  and  engage  to  render  a 
ind  just  account  of  whatsoever  may  be  received  by  me  from  or  on  account  of  the 
i  committed  to  my  management ;  and  in  the  event  of  it  being  proved  that  1 
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have  been  guilty  of  any  embeszlement,  or  of  any  abuse  of  trust  injurioos  to  the 
property  of  the  abovementioned  proprietor,  I  do  hereby  bind  myself,  my  heirs  and 
successors,  to  make  good  treble  the  amount  of  the  embezzlement  or  injury  so 
proved  against  me.  I  further  promise  and  engage  to  adhere  strictly  to  sach 
Kegulations  as  may  be  passed  for  the  guidance  of  managers  by  the  Govenior- 
General  in  Council,  and  to  such  orders  as  I  may  receive  from  the  Court  of  Wards, 
and  to  derive  no  personal  advantage  whatever,  directly  or  indirectly,  from  the 
trust  committed  to  me,  beyond  the  allowance  by  them  granted  to  me."' 

XIY.  An  allowance  to  the  manager,  proportionate  to  the  extent  of  his  trust  and 
adequate  to  a  full  COMPENSATION  for  his  trouble,  is  to  be  proposed  by  the  Collec- 
tors and  fixed  by  the  Court  of  Wards  ;  and  if  it  be  proved,  to  the  satisffliction  of  the 
Court  of  Wards,  that  any  manager  shall  have  appropriated  to  his  own  use,  directly  or 
indirectly,  any  sum  of  money,  or  other  property,  above  his  fixed  allowance,  he  is  de- 
clared liable  for  such  embezzlement  to  the  fine  specified  in  his  obligation,  besides 
dismission  from  his  trust ;  and  the  tine  is  to  be  appropriated  to  the  benefit  of  the 
estate  under  his  charge. 

Xy.  An  establishment  of  necessary  OFFICERS,  to  act  UNDER  the  MANA- 
GER, is  also  to  be  proposed  by  the  Collectors  and  fixed  by  the  Court  of  Wards.  The 
persons  to  be  employed  on  this  establishment  are  to  be  nominated  by  the  manager 
himself,  but  approved  by  the  Collector,  who  may  object  to  such  as  may  appear 
to  him  disqualified  by  character  or  otherwise,  and  require  the  manager  to  appoint 
others.  These  orders  are  to  be  considered  applicable  to  the  manager's  sudder  estab- 
lishment, and  also  to  his  mofussil  establishment,  in  estates  of  considerable  extent, 
where  mofussil  ofiicers  may  be  necessary.  Any  officer,  sudder  or  mofussil,  who 
may  be  proved,  to  the  satisfaction  of  the  Court  of  Wards,  to  have  appropriated  to  his 
own  use,  directly  or  indirectly^  any  sum  of  money,  or  other  property,  beyond  his  fixed 
allowance,  is  to  be  deemed  guilty  of  EMBEZZLEMEN  T,  and  to  be  liable  to'  the  same 
fine  as  the  manager  in  similar  cases,  besides  dismission  from  his  office. 

XVI.  First.  The  ASSESSMENT  of  the  public  revenue  on  Unds,  the  property 
of  disqualified  proprietors,  shall  be  determined  in  the  same  manner  as  the  assessment 
of  other  lands  subject  to  the  payment  of  revenue  to  Government,  under  the  rnles 
prescribed  in  Regulations  XXV.  and  XXVII.  1803,  and  the  following  orders  have 
been  passed  for  the  guidance  of  the  managers  and  Collectors,  regarding  the  payment 
of  this  assessment,  as  well  as  respecting  the  general  appropriation  of  the  receipts  of 
the  managers  from  the  lands  under  their  charge. 

Second,  An  allowance  of  ten  per  cent,  on  the  public  revenue  assessed  on  the 
lands  of  disqualified  proprietors,  or  of  ten  per  cent  on  the  actual  revenue  paid  to 
Government,  in  the  event  of  the  whole  of  the  assessment  not  being  realized,  is 
to  be  fixed  for  the  SUPPORT  OF  the  PROPRIETORS,  and  such  persons  of 
their  families  as  may  be  entitled  to  receive  a  provision  from  them,  and  the  ap- 
pointed manager  of  such  lands  shall  be  authorized  to  pay  this  allowance  monthly, 
in  proportion  to  his  actual  monthly  payments  of  revenue  to  the  Collector,  and  no 
further.  Instead  of  paying  the  whole  of  his  receipts  to  the  Collector,  he  is  to 
pay  the  monthly  kists  of  Government's  revenue  only  to  the  Collector,  or  such  part 
thereof  as  he  may  be  able  to  discharge  from  his  collections,  after  defraying  the 
charges  of  his  approved  establishment  and  the  allowance  of  the  proprietors  ;  bat  he 
is  to  deliver  a  monthly  account-current  of  his  receipts  and  disbursements  to  the 
Collector,  who  is  to  audit  the  disbursements  therein  specified,  ,and  see  that  the 
receipts,  after  defraying  the  necessary  charges  and  providing  the  authorized  allow- 
ance of  the  proprietor,  have  been  fairly  appropriated  to  the  payment  of  the  reve- 
nue due  to  Government.  As  the  lands  of  disqualified  proprietors  are  not  held 
answerable  for  the  payment  of  the  revenue  assessed  thereon,  in  the  event 
of  the  neat  collections  of  an^  year  proving  inadequate  to  the  payment  of 
the  fixed  assessment,  in  addition  to  the  allowance  of  the  proprietor,  and  of 
there  being  a  surplus  collection  in  any  future  year,  the  Collector  shall  take 
care  that  such  surplus  is  appropriated  to  the  discharge  of  the  arrear  due  to  Govern- 
ment, and  the  proportion  of  the  proprietor's  allowance  which  must  also,  according  to 
the  rule  laid  down,  be  at  the  same  time  in  arrear ;  or  if  no  such  balance  be  outstanding, 
he  shall  see  the  surplus  expended  by  the  manager  for  the  improvement  of  the  lauds, 
or  otherwise  for  the  benefit  of  the  estate  under  his  charge. 
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lYlL   By  the  foregoing  rules,  ten  per  cent,  on  the  revenue  atsessed  or  realized 
■fixed  AS  the  general  alTowAnce  for  the  support  of  disqualified  proprietors,  and  such 
pcnoM  of  their  families  mb  may  be   entitled  to  receive  a  provision  from  them  ;  but  as, 
miome  instances,  this    allowance  may  be  more  than  adequate  to  the  expense  of  suit- 
tblr  maiataing  and  education  minors,  or  maintaining  other  disqualified  proprietors,  as 
weU  as  of  malinfc  a  provision    for  their  relations  entitled  thereto ;  or,  on  the  other 
b&od,  may  not  be  sufficient  for   these  purposes,  in  some  instances  where  there  may  be 
other  fands  anting  from  lakheraj  lands,  or  other  resources  independent  of  the  mal- 
inmrry  lands,  which  murht  be  appropriated  thereto,  the  Collectors  are  vested  with  a 
disere^onary  POWER  TO  REDUCE  the  ten  per  cent  ALLOWANCE  in  the  former 
caie,ANDTO  INCREASE  IT  in  the  latter,  as  on  a  consideration  of  the  rank  and 
drcomsUncea  of  the  parties  and  the  amount  of  their  allowances  and  other  income, 
they  may  Udnk  proper.     They  are,  however,  to  report  any  instances  of  the  exercise  of 
this  power  in  their  monthly  communications  to  the  Court  of  Wards,  and  previous  to 
antborixing  any  increase  of  the   fixed  allowance,  are  to  ascertain  with  accuracy,  that 
there  are  Ukheraj  lands,  or  other  resources  independent  of  the  mals^arry  lands,  fully 
adeqoate  to  make  good  the  same,  without  which  no  excess  is  to  be  admitted,  unless 
the  Governor-General  in  Council  should  think  proper  to  grant  a  dispensation  from  the 
general  rale,  in  any  particalar  case  that  may  appear  to  require  it    In  the  event  of  any 
redaction  of  the  allowance  fixed  for  the  support  of  disqualified  proprietors,  the  differ- 
ence is  to  be  applied  by  the  manager  to  the  benefit  of  the  estate  under  his  charge,  to 
which  purpoee  he  is  also  to  apply  the  income  arising  from  resources  independent  of  the 
malgozarry  lands,  which  the  Collector,  under  the  discretion  above  vested  in  him,  may 
jodge  uLneeesaary  for  the  education  or  maintenance  of  the  proprietors,  and  the  neces- 
sary provision  of  their  relations  entitled  thereto. 

Ivill.  Where  a  distinct  guardian  may  be  appointed,  as  hereafter  specified,  the 
Banager  is  to  pay  to  him  the  amount  of  the  allowance  fixed  for  the  MAINTENANCE 
•r  EDUCATION  of  the  proprietors,  and  of  the  provision  for  persons  of  their  families 
entitled  thereto,  as  well  as  the  amount  of  any  resources  independent  of  the  produce  of 
the  malgnzarry  lands,  which  the  Collectors,  under  the  discretion  vested  in  them  by 
the  foregoing  article,  may  think  it  proper  to  allot  for  these  purposes. 

XIX.  Agreeably  to  the  distinction  laid  down  in  Section  XI,  the  MANAGER  is 
to  have  the  entire  care  of  the  estate,  real  and  personal.  He  will,  therefore,  have  the 
exdasive  charge  of  all  lands,  malgnzarry  or  lakheraj,  as  well  as  all  houses,  tenements, 
goods,  money,  and  moveables  of  whatever  nature,  belonging  to  the  proprietor  whose 
estate  may  be  committed  to  his  charge,  excepting  only  the  house  wherein  such  pro- 
prietor may  reside,  the  moveables  wanted  for  his  or  her  use,  and  the  money  allowed 
for  the  support  of  the  proprietor,  and  his  or  her  family  entitled  to  a  provision,  which 
are  to  be  left  to  the  care  of  the  GUARDIAN,  where  distinct  guardians  may  be  ap- 
pointed. Both  managers  and  guardians,  on  their  receiving  charge  of  any  property, 
are  to  rign  an  exact  inventory  of  the  same,  which  is  to  be  deposited  in  the  treasury  of 
the  CoUectorship. 

XX.  The  MANAGER,  agreeably  to  the  terms  of  his  obligation,  is  TO  MANAGE 
the  ESTATE  committed  to  him  diligently  and  faithfullv,  FOR  the  BENEFIT  OP 
the  PROPRIETOR,  and  in  every  respect  to  act  to  the  best  of  his  judgment  for  the 
proprietor's  interest,  in  like  manner  as  if  the  estate  were  his  own.  In  instances,  how- 
ever, where  he  may  act  for  a  proprietor  under  age,  not  otherwise  disqualified  he  is 
i^  to  gnnt  anv  lease  extendmg  beyond  the  li^  of  the  proprietor,  or  contrary  to 
Kefpolation  XLVII,  1803,  or  to  dispose  of  any  part  of  the  permanent  property  commit- 
ted to  his  custody,  without  the  sanction  of  the  Court  of  Wards. 

XXf.    In  addition  to  the  MONTHLY  ACCOUNT  current  re(]uired   in   Clause 

^eeood,  Section  XII.  'he  manager,  at  the  expiration  of  every  year,  is  to  deliver  to  the 

CbJiectorsn  ANNUAL  ACCOUNT  current  of  his  receipts  and  disbursements,  upon 

oath,  with  vouchers  for  the  latter,  unless  the  Court  of  Wards  shall  be  satisfied  that  it 

vilJ  be  tor  the  benefit  of  tbeir  general  trust  to  admit  the  manager  to  deliver  in  such 

icconots  under  a   solemn  declaration  of  their  being  true  and  faithful  accounts;  in 

which  cue  tber  are  empowered  to  receive  the  accounts  under  such  declaration  instead 

of  an  oath,  and   the  Collector  is  to  audit  the  disbursements  and  take  care  that  the 

whole  of  the  sarplus  receipts  be  duly  appropriated,  in  the  maimer  specified  in  Clause 

Second,  Section  XVI. 
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XXir.  If  the  Collector  should  think  it  unneceBsary  or  unadvisable  to  appropriate 
8uch  SURPLUS  RECEIPTS  to  the  iraprovemeDt  of  the  lands  already  under  the 
manager's  charge,  he  shall  oaose  the  same  to  be  applied  by  the  manager  to  the  pur- 
chase of  other  landed  property  or  to  interest  loans  on  mortgages,  or  to  the  purchase  of 
Government  paper  securities,'  as  circunlstances  may  render  preferable ;  in  which  caaea 
he  shall  transmit  the  title-  deeds  and  mortgage-deeds  of  the  land  purchases  or  mort- 
gages to  the  Court  of  Wards,  to  be  deposited  in  the  General  Treasury  ;  but  as  interest 
will  occasionally  becx>me  payable  on  the  Government  paper  securities,  he  shall  deposit 
them  in  the  public  treasury  under  his  charge,  giving  m  all  cases  a  receipt  to  the 
manager,  as  well  for  the  title  and  mortgage  deeds  as  the  paper  securities.  The  Court  of 
Wards  are  also  to  obtain  the  Sub-Treasurer*s  receipt  for  tiie  two  former  when  deposited 
in  the  General  Treasury,  and  are  to  transmit  an  attested  copy  thereof  to  the  Collector 
to  be  delivered  by  him  to  the  manager.  The  manager  shall  also  deliver  any  existing 
title  or  mortgage  deeds  or  Government  securities  belonging  to  the  estate  under  his 
charge  to  the  Collector,  who  shall,  in  like  manner,  return  a  receipt  for  the  same,  and 
transmit  them  to  the  Court  of  Wards,  or  deposit  them  in  his  public  treasury  as  above 
directed.  Any  interest  becoming  payable  on  Government  securities  is  to  be  paid  to 
the  manager,  to  be  appropriated  by  him,  in  common  with  other  resources,  indepen- 
dent of  the  produce  of  the  malguzarry  lands,  as  before  mentioned. 

XXIII.  Any  just  DEBTS  now  outstanding  against,  or  hereafter  adjudged  against 
the  estates  of  disqualified  landholders,  must  necessarily  be  satisfied  (if  required  so  to 
be  by  the  creditors),  as  far  as  may  be  consistent  with  the  rights  of  Government,  to 
whom  the  produce  of  the  malguzarry  lands  is  mortgaged,  in  the  first  instance,  for  the 

gayment  of  the  public  revenue  assessed  thereon.  The  circumstances  of  all  such  debts, 
owever,  are  to  be  immediately  reported  to  the  Collector,  and  bv  him  without  delay 
to  the  Court  of  Wards,  with  his  sentiments  on  the  best  mode  of  satisfying  the  same, 
for  their  instructions,  previous  to  any  payment  being  made  by  the  manager  in  dis- 
charge of  them.  In  the  event  of  any  debts  being  compounded  for  a  less  sum  than  the 
full  amount,  the  estate  is  to  be  debited  by  the  manager  for  the  actual  payment  only. 

XXIV.  Agreeably  to  Section  XI,  it  will  be  the  PROVINCE  OF  GUARDIANS 
appointed  for  disqualified  landholders  to  take  care  of  the  person,  MAINTENANCE, 
and,  if  a  minor,  the  EDUCATION  of  the  Wards. 

XXV.  The  rules  contained  in  Section  XII,  for  the  election  of  managers,  are  to  be 
applied  also  to  the  CIIOICE^)F  GUARDIANS  ;  with  these  differences,  that  the  guar- 
dianship shall  in  no  instance  be  entrusted  to  the  lenaA  heir,  or  other  person  interested 
in  outliving  the  ward,  and  that  female  minors  shall  have  guardians  of  their  own  sex. 
Further,  under  these  restrictions,  landholders  whose  heirs  are  disqualified  may  appomt 
guardians  to  such  heirs  by  will  in  writing  ;  and  such  guardians  (provided  they  be  duly 

rklified),  if  willing  to  accept  the  trust  and  execute  the  obligation  hereafter  specified, 
11  be  preferred.  Such  testamentary  appointments,  however,  shall  in  all  instances 
be  reported,  with  the  sentiments  of  the  Collector,  for  the  confirmation  of  the  Court  of 
Wards,  and  shall  not  be  deemed  valid  till  confirmed  by  them. 

XXVI.  LANDHOLDERS  DISQUALIFIED  on  account  of  minority,  idiotism, 
lunacy,  or  other  natural  defect  or  infirmity,  rendering  them  incapable  of  attending  to 
the  care  of  their  own  persons  and  maintenance,  will  alone  require  guardians.  FEMALE 
as  well  as  male  propnetors,  not  so  disqualified,  may  themselves  receive  and  disburse 
the  allowance  fixed  for  their  maintenance. 

XXVII.  For  persons  of  the  descriptions  above  mentioned,  it  is  expected  that  some 
friend  of  the  party  will  gratuitously  dischar^  the  trust  of  guardian,  appropriating 
the  fixed  allowance  to  the  maintenance,  and,  if  a  minor,  to  the  education  also  of  the 
ward.  Should  it,  however,  in  any  instance,  be  found  necessary  to  make  a  pecuniary 
COMPENSATION  TO  a  person  to  act  as  GUARDIAN,  such  compensation,  after 
being  approved  by  the  Court  of  Wards,  is  to  be  provided  from  the  allowance  fixed  for 
the  maintenance  of  the  ward. 

XXVIII.  The  guardian,  nrevious  to  the  receipt  of  his  commission,  is  to  give 
SECURITY  for  his  appearance  auring  the  continuance  of  it,  and  is  to  execute  the 
following  obligation : 

"  I,  A,  B.,  having  voluntarily  taken  on  myself  the  guardianship  ef  C,  disqnalified 


Digitized  by  VjOOQIC 


EBG.  LIL  OF  1803.  CIVIL  CODE.     CHAPTEB   III.  45 

propoctor  of  D,  do  hereby  solemnlj  promiM  and  eofi^mge  to  execute  the  trust  com  m  it- 
feed  to  me  sealoosly  and  faithfolly,  to  th&beat  of  my  jodgment,  and  sccordinj^  to  the 
Rgnlations  which  have  been  or  may  be  preacribed  for  the  (piidance  of  fpiardiana  by 
tbe  GoverDor- General  io  Cooocil.  I  will  cooscientioasly  appropriate  the  allowance 
fixed  for  the  maintenmace,  and  (if  the  ward  be  a  minor)  the  education  of  mv  ward,  to 
ki«  (or  ber)  benefit,  and  will  derive  no  advaota^^  therefrom  myself,  directly  or  indi* 
vectlf.  beyond  the  compensation  granted  me  for  my  supenntendence.  I  also  promise 
tad  engage  to  render  a  true  and  just  account  of  whatsoever  may  be  received  by  me  on 
account  of  m^ward  above-mentioned;  and  in  the  event  of  it  being  proved  that  I 
have  (»en  guilty  of  any  embezzlement,  or  of  any  breach  of  trust  iniurious  to  his  (or 
ber)  property,  I  hereby  bind  myself,  my  heirs  and  succe«sors,  to  make  good  treble  the 
sooonc  of  the  embezzlement  or  injury  so  proved  against  me." 

XXIX.  An  establishment  of  necessary  SERVANTS  to  act  UKDER  the  GUAR- 
DIAN, is  to  be  proposed  by  the  guardian  to  the  Collector,  and  fixed  by  the  Court  of 
Wards,  and  the  several  roles  and  reittrictions  in  Section  XV,  regarding  the  establish- 
ments of  managers,  are  to  be  considered  equally  applicable  to  the  establishments  of 
gBardjaosL  The  expense  of  the  latter  is  to  be  defrayed  from  the  allowance  fixed  for 
the  support  of  the  proprietors. 

XXX.  The  guardian  is  to  deliver  a  MONTHLY  ACCOUNT  current  of  his 
receipts  and  disbursements  to  the  O)llector,  who  shall  audit  the  disbursements  therein 
sp<d]^ed,  and  see  that  the  receipts  have  been  fairlv  and  dulv  appropriated.  The  guar- 
diaaU  alsoto  deUver  an  ANNUAL  ACCOUNt-CURR^NT  upon  oath  (unless  the 
Court  of  Wards  shall  be  satisfied  that  it  will  be  for  the  benefit  of  their  general  trust 
to  admit  the  guardian  to  deliver  in  such  accounts  under  a  solemn  declaration  of  their 
being  true  and  faithful  accounts,  in  which  case  they  are  emoowered  to  receive  the 
seeuunts  under  snch  declaration  instead  of  an  oath),  with  vouchers,  to  be  in  like 
numer  audited  by  the  Collector  ;  and  in  the  event  of  any  money  remaining 
inhis  hands  which  the  Collector  shall  think  unneces!«arv  for  the  guardian's  expenses 
m  the  ensuing  year,  he  shall  cause  the  same  to  be  repaid  to  the  manager,  to  be  applied 
by  him  to  the  benefit  of  the  estate  under  his  charge. 

XXXI.  In  cai^s  of  minority,  where  the  minor  may  be  a  male,  the  superinten- 
dence of  his  FEMALE  RELATI()NS  is  not  to  be  allowed  after  the  expiration  of  the 
fifth  year;  and  on  his  attaining  the  age  of  tuition,  it  must  be  the  firi>t  care  of  the 
gwrdian  to  procure  proper  teachers  to  give  him  an  education  suitable  to  his  situs- 
tiboinlife. 

XXXII.  MINORITY,  with  respect  to  both  Hindoos  and  Mahomedans,  is 
limits  to  the  expiration  of  the  eighteenth  year. 

XXXm.  The  guardians  of  FEMALE  MINORS,  who,  agreeably  to  Section 
XXY,  are  to  be  of  the  same  sex,  are  also  to  take  care  that  their  wards,  when  arrived 
at  the  age  of  toition,  receive  an  EDUCATION  suitable  to  their  condition. 

XXXrV.  Thetrusts  of  GUARDIAN  AND  MANAGER  may  be  UNITED  in 
persons  to  whom  the  inheritance  cannot  possibly  descend,  if  circumstances  should 
render  the  same  eligible  ;  but,  in  this  case,  the  trustee  shall  be  con'^idered  as  acting 
in  two  distinct  chamcters,  and  shall  execute  the  obligations  of  both  manager  aiui 
gosidian,  and  deliver  the  accounts  required  from  each  distinctly. 

XXXV.  Both  manager  and  guardian  shall  sign  and  seal  all  papers  with  their 
ovn  names  and  seals,  adding  to  the  former  their  designation  of  manager  or  guardian. 
They  shall,  on  no  account,  sign  or  seal  the  name  of  their  ward,  or  of  his  (or  her) 
deceued  parents,  but  shall  deliver  all  family  seals  belon^ng  to  the  ward  to  the 
Collector,  to  be  deposited  in  the  treasury  of  the  Collectorship. 

XXXVI.  First — MINORS,  and  other  disqualified  landholders  having  guardians 
ss  described  in  Section  XXVI  shall  not  be  SUED  but  under  the  protection  and  joint 
name  of  their  guardians. 

Second.  They  MAY,  however,  during  the  term  of  their  disoualification,  SUE 
the  Collectors,  their  guardians,  or  managers,  before  the  (>>urt  of  Wards,  for  fraud 
by  toy  person  wUling  to  undertake   their  cause,  provided  he   shall  previously  give 
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secarity  for  the  payment  of  all  costs  and  damages  in  case  of  beinjir  nonsaited  ;  in 
return  for  which,  the  person  so  soing  shall  receive  any  fine  and  costs  that  may  be 
adjadged  against  the  Collector,  guardian,  or  manager,  in  the  canse  undertaken  by 
him.  The  Court  of  Wards  may  order  the  Collector  to  inquire  into  and  report  upon 
any  such  charges  against  guardians  or  managers ;  but  the  Collector  is  not  to  pssB 
judgment,  which  is  to  be  Kiven  by  the  Court  of  Wards.  If  the  Court  of  Wards  or 
the  Collector  shall  have  occasion  to  require  the  attendance  of  any  persons  ia  the 
course  of  such  inquiries,  they  shall  make  application  to  the  Judge  of  the  pfx»per 
Dewanny  Adawlut  to  summon  them  to  attend,  and  the  Court  of  Wards  and  Collectors 
are  empowered  to  administer  oaths  to  such  persons,  if  necessary,  under  the  rules  and 
restrictions  prescribed  to  the  Zillah  and  City  Courts  for  the  administration  of  oaths. 
The  Court  of  Wards  are  to  transmit  copies  of  any  judgments  which  may  be  ^ven 
bv  them,  under  this  Clause,  against  a  Collector,  guardian,  or  manager,  to  the  Court 
oi  Dewanny  Adawlut  of  the  zillah,  and  they  shall  be  considered  as  judgments  of  the 
Court  and  be  enforced  accordingly.  An  appeal,  however,  shall  lie  from  such  jadg- 
ments  immediately  to  the  Sudder  Dewanny  Adawlut,  provided  the  petition  of  appeal 
be  preferred  to  the  Zillah  Court,  or  to  the  Sudder  Dawanny  Adawlut,  or  to  the  Uoort 
of  Wards,  within  three  months  after  the  date  of  the  decision  :  and  the  Sudder 
Dewanny  Adawlut  is  empowered  to  admit  an  appeal  after  that  period,  provided  the 
petition  of  appeal  be  presented  to  that  Court,  and  the  appellant  shall  show  ^ood 
cause,  to  its  satisfaction,  for  not  having  preferred  the  appeal  within  the  prescribed 
time. 

XXXVII.  No  ADOPTION  by  disqualified  landholders  is  to  be  deemed  valid 
without  the  previous  consent  of  the  Court  of  Wards,  on  application  made  to  them 
through  the  Collector. 

XXXVIII.  When  the  COLLECTORS  report  to  the  Board  of  Revenue  the 
disqualification  of  any  landholder,  they  are  at  the  same  time  to  state  the  condition 
of  the  partv,  the  particulars  of  his  or  her  estate,  real  and  personal,  as  far  as  can  be 
ascertained,  snd  the  person  who  may  appear  to  them  most  eligible  for  manager  and 
guardian,  with  the  grounds  of  such  opinion.  In  cases  of  testamentary  appointments 
of  guardians,  they  are  also  to  notice  the  same,  adding  whether  there  be  any  and  what 
objections  to  the  confirmation  of  such  appointments. 

XXXIX.  The  CoUectors  are  further  to  make  such  MONTHLY  or  ANNUAL 
REPORTS  to  the  Court  of  Wards  as  may  be  required  by  them,  and  they,  as  well 
as  managers  and  guardians,  are  to  observe  all  instructions  transmitted  to  them  by  the 
Court  of  Wards,  not  contrary  to  this  Regulation  or  such  other  Regulationfl  as  may 
be  hereafter  enacted  by  the  Governor-General  in  CounciL 

XL.  Ifa  PROPRIETOR  shall  have  been  declared  disqualified  and  shall  have 
been  afterwards  restored,  or  if  the  estate  of  any  disqualified  proprietor  shall  legally 
devolve  to  or  come  into  the  possession  of  an^  person  not  di^c^ualined  for  the  mananre- 
ment  of  it,  such  proprietor,  or  his  or  her  heir  or  successor,  is  declared  ENTITLED 
TO  SUE  the  COLLECTOR,  the  GUARDIAN  (if  such  disqualified  proprietor  shall 
have  had  a  guardian,)  OR  the  MANAGER,  in  the  proper  Zillah  or  City  Court,  for 
any  acts  done  bythem  respectively  whilst  the  estate  may  have  been  under  the  charge 
of  the  Court  of  Wards,  in  opposition  to  this  or  any  other  Regulation  that  may  be 
hereafter  enacted  regarding  disqualified  proprietors  and  their  e$>tates,  or  to  any  order 
issued  by  the  Court  of  Wards,  or  for  any  breach  of  their  respective  trusts.  The  rules 
regarding  the  suits  specified  in  Section  36  Regulation  XXVII  1803,  which  the 
Collectors  are  required  to  defend  at  their  own  risk  and  expense,  are  to  be  considered 
applicable  to  suits  thut  may  be  instituted  against  Collectors  under  this  Section. 

XLI.  When  the  lands  of  disqualified  landholders,  paying  revenue  to  Govern- 
ment, shall  come  under  the  immediate  management  of  the  officers  of  Government,  in 
pursuance  of  the  present  Regulation,  so  that  the  rents  are  collected  by  such  ofiicers 
from  the  ryots,  dependent  talookdars,  under-farmers,  or  other  descriptions  of  under- 
tenants, the  COLLECTORS  SHALL  PROCEED  AGAINST  defaulting  UNDER- 
REN TERS,  of  whatever  denomination,  from  whom  arrears  of  rent  may  be  due,  and 
their  sureties,  conformably  to  the  rules  prescribed  by  Regulation  XXVII.  1803,  for 
the  recovery  of  arrears  of  rent  due  to  proprietors'  and  farmers  of  land  paying 
revenue  to  Government  which  rules  shall  be  considered  equally  applicable  to  the 
managers  of  the  estates  of  disqualified  landholders. 
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Bengal  Regulation  VL  of  1822.* 

A  Regulation  to  establish  a  Court  of  Wards  for  Benares,  and  to  define 
cmd  explain  certain  of  the  Rules  regarding  the  Powers  and  Jurisdiction 
of  the  several  Courts  of  Wards, 

1.  The  rulen  for  constitatin^  and  for  fixing  the  jurisdiction  of  the  Court  of 
Wards  cootaioed  in  Regulation  X.  1793,  extended  to  the  Ceded  and  Conquered  Pro- 
Tiocea  by  Regulation  LII.  1803,  and  Section  xxix.  Regulation  YIII.  1805,  and  to' 
Cattack  by  Section  xxxvi.  Regulation  XII.  1805,  have  never  been  extended  to  the 
proTinceof  Benaree,  though  such  extension  was  obviously  intended,  and  is  distinctly 
allttded  to  in  clause  Seventh,  Section  vii.  Regulation  Y.  1795.  Moreover,  the  original 
rdes  for  the  management  of  the  estates  of  niinors,  and  other  disqualified  persons 
over  which  the  Court  of  Wards  have  jurisdiction,  provide  only  for  the  appointment  of 
a  manager,  from  amongst  the  relations,  connections,  or  principal  servants  of  the 
minor's  family,  to  collect  the  rents  and  otherwise  manage  the  estate  ander  the  general 
authority  of  the  Court  of  Wards.  This  system  of  management  was  early  abandoned  in 
the  case  of  the  leas  valuable  estates,  where  the  expense  incident  to  the  system  was 
foond  to  consume  the  profits,  and  the  Court  of  Wards  were  authorized  in  such  cases 
to  adopt,  at  their  discretion,  any  mode  of  management  they  might  judge  fit.  Subse- 
quently the  managers  were  declared  to  be  merely  ministenal  officers  of  the  Collec- 
tor, by  whom  they  were  directed  to  be  chosen,  under  the  instructions  of  the  Board 
of  Revenue,  without  any  regard  to  their  connection  with  theiproprietors.  The  revenue 
aothorities  were  thus  virtually  vested  with  full  powers  of  managing  ward  estates  as 
might  appear  best,  and  the  Court  of  Wards  finding  the  charges  of  mof  ussil  manage- 
ment by  the  said  officers  to  be  generally  inordinate,  obtained  the  authority  and 
iitftmctions  of  Government  to  substitute  the  system  of  farming  in  all  ordinary  cases. 
This  system,  which  was  adopted  and  pursued  with  a  view  to  the  interests  of  the 
minors,  has  now  prevailed  for  a  period  of  eighteen  years.  Nevertheless  the  terms 
in  which  tiie  discretion  of  dispensing  with  a  manager  is  vested  in  the  Court  by  legis- 
lative enactment  have  led  to  doubts  of  the  legality  of  the  practice  of  farming,  as 
applied  to  extensive  or  profitable  estates  ;  it  has  accordingly  been  deemed  necessary 
to  declare  by  a  specific  enactment  the  competency  of  the  Court  of  Wards  to  exercise 
generally  a  discretion  in  regard  to  the  management  of  estates  under  their  charge, 
and  farther  to  declare  the  legalitvof  farms  heretofore  made  under  their  authority. 
U  is  moreover  expedient  to  enable  the  Courts  of  Wards  to  r^rain  from  interfering 
with  the  estates  of  minors  or  other  discjualified  proprietors,  in  cases  wherein  they 
deem  their  interposition  unnecessary  or  inexpedient ;  the  following  rules  have  ac- 
cordingly been  enacted,  to  be  in  force,  as  provided  therein,  from  the  date  of  their 
promulgation. 

n.t  REGULATION  LIT.  1803,  with  the  addition  contained  in  Section  xxix. 
Regulation  VIII.  1805,  is  hereby  EXTENDED  TO  the  province  of  BENARES,  and 
the  Board  of  Revenue  for  the  Central  Provinces  is  constituted  a  Court  of  Wards  for 
thatprovinoa,  under  the  above  rales,  as  hereinafter  modified  and  explained. 

III.  First,  The  several  COURTS  of  Wards  established  within  the  territories 
•Bbject  to  the  Residencv  of  Fort  William  are  hereby  declared  COMPETENT  TO 
FAkM  ESTATES  falling  under  their  jurisdiction  for  a  term  not  exceeding  ten  years, 
or  to  adopt  sach  other  form  of  management,  not  involving  an  assignment  of  the 
minor*8  interests,  for  a  period  exceeding  the  above,  is  mav  in  their  discretion  seem 
most  expedient,  anything  in  the  existing  Regulations  to  the  contrary  notwithstand- 
ing. It  is  hereby  further  declared  and  provided,  that  all  farms  heretofore  made  by  or 
in  pannance  of  orders  from  the  Courts  of  Wards,  whether  under  the  special  authority 

*  This  Regulation  was  repealed  as  to  Bengal  by  Act  4  of  1870,  see  Repealing 
Enactments  p.  107. 

t  So  much  of  section  2  as  relates  to  '  Ltinatics'  or  *  Idiots  was  repealed  by  Act  53 
of  1858,  see  Repealing  Enactments  p.  85. 
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of  the  Governor-General  in  Council,  or  under  the  Court's  own  conRtraction  of  its 
general  powers,  shall,  to  all  intents  and  purposes,  be  held  an<l  considered  to  be  le#^ 
and  valid,  and  no  exception  shall  be  taken  or  allowed  by  any  Court  of  Justice  a^>:ain3t 
such  farms,  on  the  fi^round  of  their  having  hitherto  been  no  rule  in  any  Regulation 
published  according  to  the  provisions  of  Regulation  XLI.  1793,  specifically  authoria- 
ing  the  practice. 

Second.  Farmers  and  others  holding  under  the  revenue  authorities  in  their 
capacity  of  Courts  of  Wards  shall  be  subject  to  the  same  rules  and  regulations  as  are 
applicable  to  other  persons  holding  similar  tenures  and  interest  under  Collectors  of 
the  land  revenue. 

IV.  The  several  Courts  of  Wards  are  hereby  vested  with  a  discretion  to  refrain 
FROM  INTERf'ERING  with  the  estates  of  minors  or  other  disqualified  proprietors, 
in  cases  wherein  they  may  deem  their  interposition  unnecessary  or  inexpedient ; 
provided  however,  that  no  estate,  the  sole  property  of  a  minor  and  descended  to  him  by 
the  regular  course  of  inheritance,  shall,  during  his  minority,  be  sold  for  arrears  of 
revenue  accruing  subsequently  to  his  accession  to  the  same ;  but  the  revenue  authori- 
ties shall,  on  an  arrear  so  accruing,  be  authorized  to  farm  the  estate  for  a  period  not 
exceeding  ten  years  ;  and  it  will  of  course  be  competent  to  the  Courts  oi  Wards  to 
assume  char^  of  such  estates  at  any  time  during  the  minority  of  the  proprietor, 
notwithstanding  they  may  have  originally  refrained  from  interfering. 

ACT  No.  XXVI.  OF  1854.» 

An  Act  for  making  better  provision  for  the  Education  of  Male  Minors  sub- 
ject to  the  superintendence  of  the  Court  of  Wards. 

Whereas  the  existing  laws  are  found  insufiicient  to  ensure  the  proper  education 
of  male  minors  subject  to  the  superintendence  of  the  Court  of  Wards,  and  it  is  ex- 
pedient to  make  further  and  better  provision  for  the  education  of  such  persons ;  It  is 
enacted  as  follows  : 

I.  The  general  superintendence  and  control  of  the  EDUCATION  of  every  male 
minor,  whose  property  has  been,  or  shall  be  brought  under  the  management  of  the 
Court  of  Wards,  in  and  for  any  part  of  the  Presidency  of  Fort  William,  by  virtue  of 
any  Act  or  Regulation,  which  now  is  or  hereafter  shall  be  in  force,  is  hereby  VESTED 
IN  the  COLLECTOR  of  Revenue,  acting  under  the  said  Court  of  Wards,  in  the 
zillah  or  district  wherein  such  minor's  estate  is  situate ;  or,  if  such  minor  is  possessed 
of  immoveable  property  in  different  districts,  in  such  one  of  the  Collectors  of  Revenue 
of  such  districts  as  the  said  Court  of  Wards  shall  select. 

II.  It  shall  be  lawful  for  every  Collector  of  Revenue,  in  whom  the  superintend  - 
ence  of  the  education  of  any  minor  is  vested  by  this  Act,  to  direct  that  such  minor 
shall  reside,  either  with  or  without  his  guardian,  at  the  sudder  station  of  the  district, 
or  at  any  other  place  within  the  said  Presidency,  and  shall  attend,  for  the  purposes  of 
education,  such  SCHOOL  or  college  as  to  the  said  Collector  may  seem  expedient ; 
and  to  make  such  provision  as  may  be  necessary  for  the  proper  care  and  suitable 
maintenance  of  the  said  minor  whilst  attending  such  school  or  college. 

III.  If  it  shall  appear  to  the  Collector  inexpedient  to  place  any  such  minor  at 
a  school  or  college,  he  snail,  if  the  proceeds  of  thp  estate  are  sufficient  for  that  pur- 
pose, cause  such  minor  to  be  educated  by  a  PRIVATE  TUTOR,  property  qualified 
either  at  the  family  residence  of  such  minor,  or  at  the  sudder  station  or  elsewhere 
within  the  said  Presidency  ;  and  in  that  case  also  the  Collector  shall  have  power  to 
determine  from  time  to  time  the  place  of  residence  of  such  minor,  and  to   make  such 

»  The  whole  Act  was  repealed  as  to  Bengal  by  B.engal  Act  4  of  1870,  see  Repeal- 
ing Enactments  p.  107. 
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pNvincn  M  may  be  necesaaiy  for  ida  proper  tuition  aiid  maintenaDce  dnring  the 
ptnod  o£  his  ed'acatlon. 

TV.  All  charges  and  expenses  which  maj  be  incurred  on  account  of  any  male 
nxtoT  ward  under  the  provieions  of  thia  Act,  for  college  or  SCHOOL  FERS,  or  for 
OTEEK CHARGES  of  tuition  or  education,  or  by  reasons  of  his  residence  in  anj 
place  other  than  his  own  home  or  otherwise,  shall  be  defrayed  from  the  profits  of  his 
cftste  in  the  same  manner  as  other  expenses  incurred  under  the  authority,  or  wiUi 
the  naction  of  the  Court  of  Wards. 

Y.  It  shall  be  lawful  for  the  Court  of  Wards,  on  the  application  of  a  Collector, 
toranoTefrom  office  any  GUARDIAN  who  shall  NEGLECT  or  refuse  to  obey,  or 
shall  evade  compliance  with  any  ORDEKS  passed,  or  directions  given  by  such 
Collector  under  the  provisions  of  this  Act,  and  to  cause  a  new  guardian  to  be  appoint- 
ed in  his  place.  wheUier  the  person  so  removed  shall  have  been  first  invested  with  the 
giitrdianshipof  the  minor  upon  the  nomination  of  a  Collector  acting  under  the  Court 
of  Wards,  or  by  a  testamentary  appointment  confirmed  by  the  Court  of  Wards  ;  and 
if  in  any  such  case  the  guardian  to  be  removed  shall  be  also  the  manager  of  the 
■ioor^i'estate,  it  shall  be  lawful  for  the  Court  of  Wards,  at  its  discretion,  either  to 
remove  him  from  both  the  said  offices,  or  to  continue  him  in  that  of  manager  only. 

YL  The  GUARDIAN  so  removed  shalU  notwithstandinfi;  his  removal,  CON- 
TINUE LIABLE  TO  ACCOUNT  to  the  Collector  for  his  receipts  and  disbursements 
during  the  period  of  his  guardianship ;  and  every  guardian  appointed  in  the  place  of  a 
guardian  so  removed  shall  be  chosen  in  the  same  way,  and  shall  have  the  same  rights 
and  powers,  and  be  subject  to  the  same  responsibilities  as  persons  originally  appointed 
to  be  gnardians  of  minors  by  a  Collector  of  Revenue  acting  under  the  Court  of  NVards. 

Tn.  The  right  to  the  CUSTODY  of  the  person  of  any  male  MINOR,  whose 
property  is  under  tJie  management  of  the  Court  of  Wards,  is  hereby  vested  in  the 
perioD  appointed  with  the  sanction  of  the  Court  of  Wards,  either  originally,  or  upon 
the  removal  of  a  former  ^^rdian,  to  be  the  guardian  of  such  minor,  or  in  the 
sbeeoceof  any  such  person,  in  the  Collector  of  Revenue  having  the  superintendence 
of  the  edncadon  of  such  minor  under  the  provisions  of  this  Act. 

YIIL  All  ORDERS  and  proceedings  of  a  Collector  under  the  provisions  of  this 
Act,  ahaU  be  SUBJECr  TO  the  REVISION  of  the  Court  of  Wards,  and  every  person 
aggricviid  by  any  such  order  or  proceeding  may  prefer  an  appeal  therefrom  to  the 
Conuniarioner  of  Rerenne  acting  as  a  Court  of  Wards  in  and  for  the  division  to  which 
wc^&iUector  belongs. 


HINDU  LAW. 


DEFINITION. 


"A  minor  (bala)  is  till  the  sixteenth  year."— Dattaka  Mimansa, 
lY.,  47. 

A  youth  is  a  minor  to  the  end  of  his  fifteenth  year,  as  we  shall  show  in 
the  chapter  on  the  Payment  of  Debts.    (Dig.  I.,  9.) 

An  infant  (issae)  before  his  eighth  year,  most  be  considered  as  similar  to 
a  child  ID  the  womb  ;  but  a  youth  or  adolescent  (pogenda)  is  called  a  minor 
antil  be  has  entered  bis  sixteenth  year. 

Afterwards  he  is  considered  as  acc^uainted  with  aif airs,  or  adult  in  law 
a  19 
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and  becomes  indopendent  on  the  death  of  both  parents  ;  but  however  old,  he 
is  not  deemed  iodependeut  while  they  live. — Smriti.  (Dig.  II.,  IV.,  15.) 

It  may  be  here  noticed  incidentallyi  that "  until  his  sixteenth  year," 
signifiea  to  the  nearest  limit  of  his  sixteenth  year,  consequently  he  is  a  minor 
until  the  close  of  his  fifteenth  year.  The  construction  of  the  text  is  this  : 
*  an  adolescent  is  also  called  a  minor/  But  strictly  the  term  rpogenda)  is  ap- 
plicable only  to  a  child  under  the  age  of  ten  years,  agreeably  to  the  text 
cited  by  Sndharaswami.  Infancy  extends  to  the  fifth  year ;  childhood  is 
limited  to  the  tenth,  adolescence  continues  to  the  sixteenth  year,  when  pu- 
berty commences.  "  Under  eight  years,"  or  before  the  commencement  of  liis 
eighth  year,  he  is  an  infant  (sisu)  and  he  also  is  a  minor  but  distinguished 
from  an  adolescent.  Another  is  also  distinguished,  called  a  young  infant 
(cumara)  to  the  commencement  of  his  fifth  year ;  agreeably  to  the  same  text 
cited  by  Raghunandana  "  infancy  extends  to  the  fifth  year."  The  use  of 
this  distinction  regards  penance  or  expiation  and  the  like.  But  here  minority 
must  be  taken  to  uie  end  of  the  fifteenth  year,  and  this  must  be  understood  of 
a  computation  by  vulgar  or  savanah  time,  from  the  day  of  his  birth.  After- 
wards he  is  adult  or  competent  to  affairs,  as  is  expressly  declared  by  Caty  ay  ana. 
But  a  certain  author  has  remarked,  that  if  a  youth  become  conversant  with 
affairs  before  that  age,  in  consequence  of  auspicious  fortune  merited  in  a 
former  existence,  or  if  a  youth  remain  unacquainted  with  affairs  beyond  that 
a^e  through  ill  auspices,  both  these  should  be  considered  accordinglv  as 
aault  or  as  under  age.  But  sages  have  mentioned  an  age  near  to  which 
puberty  may  be  expected.    (Dig  I.,  188.) 


WHO  MAY  BE  GUARDIANS. 

As  the  suspended  water-pot  matures  the  pippala  tree,  so  a  FATHER, 
a  GRANDFATHER  and  a  GREAT  GRANDFATHER  cherish  a  son  from 
the  moment  of  his  birth. — Devala    (Dig.  V.,  80.) 

In  like  manner  the  KING  or  the  kinsmen  appointed  by  him  should  miid 
the  minor's  property  received  from  his  brothers  as  his  share  of  the  inherit- 
ance. Here  "  kinsmen"  signify  RELATIONS  in  the  MALE  line,  or,  on 
failure  of  them,  a  SISTER'S  or  DAUGHTER'S  SON,  or  other  near  kinsman 
of  the  father.  In  practice,  a  MOTHER  is  guardian  of  a  minor,  and  of  his 
property,  and  that  is  proper,  if  she  be  capable  of  protecting  the  ward :  but 
being  a  woman,  she  is  under  the  control  of  her  HUSBAND'S  MOTHER 
and  the  rest,  still  the  effects  of  the  widow  and  of  the  grand  son  must  be 
guarded :  and  since  the  mother-in-law  is  a  woman,  she  requires  the  aid  of 
another  kinsman,  and  he  should  be  selected  with  the  concurrence  of  the 
PATERNAL  GRANDMOTHER  and  be  approved  by  the  king ;  for  the 
paternal  grandmother  best  knows  who  among  the  kinsmen  is  skilled  in  the 
conduct  of  affairs,  and  the  king  is  an  universal  superintendent :  and  if  the 
widow  be  old  and  incapable  of  governing  her  own  conduct,  there  is  no 
harm  in  permitting  the  estate  to  be  guarded  by  a  kinsman  selected  by  her ; 
for  it  is  only  directed  that  a  widow  and  the  rest  shall  guard  the  property  by 
any  possible  means.  A  contest  arising  between  the  mother-in-law  and  the 
widow,  if  the  king,  residing  at  a  great  distance,  cannot  accurately  distin- 
guish their  good  and  bad  characters,  then  indeed  any  person  may  be 
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ippointed  by  the  kin^s  own  selection.  This  method,  established  by 
ItwyeiB  on  their  orwn  judgment,  is  consistent  with  the  reason  of  the  law. 
(Dig.  v.,  453.) 

Their  shares,  if  they  be  incapable  from  non-age  of  conducting  their 
own  affairs,  let  the  king  keep  carefully  guarded,  together  with  the  accumula- 
tion on  ^ose  shares,  until  the  minors  arrive  at  years  of  discretion. — Bau- 

DHATANA  (Dig.  V.  452.) 

If  there  be  guardians  of  the  minors  and  the  rest,  namely,  their  MATER- 
'S AL  UNCLES  or  the  like,  and  these  take  up  a  loan  from  a  money-lender  for 
the  benefit  of  the  minor  or  other  ward,  executing  a  deed  in  the  ward^s  name  and 
their  own  ;  in  that  case  the  loan  may  be  legally  advanced  after  ascertaining 
that  the  guardian  does  not  act  fraudulently  ;  although  no  text  occurs  to  this 
purport,  it  is  proved  by  the  frequent  practice  of  good  men.  Afterwards, 
when  the  minority  expires,  the  creditor  may  recover  the  debt  from  that 
youth ;  but  while  the  minority  lasts,  he  could  only  recover  it  from  the  ma- 
ternal uncle,  or  other  person  entitled  to  act  as  guardian.  This  should  be 
obeerved  by  the  wise.     (Dig.  I.  9.) 


RIGHTS  AND  LIABILITIES. 

ADOPTION. — "  Let  not  wives  and  sons,  being  unwilling,  undergo  ^ 
sale,  nor  even  gift"  As  for  the  prohibition  in  this  next,  of  Catyayana, 
against  the  gift  and  so  forth,  of  persons  unwilling,  that  even  must  be  inter- 
preted as  forbidding  the  gift  of  a  boy  of  five  years  only :  not  of  one 
order.  And:  "one  discriminating  not  a  minor."  As  for  what  is  thus 
interpreted  by  Sarvajinya,  adverting  to  this  reading  ("discriminating 
good  and  evil")  in  the  text, — whom  a  man  takes  being  alike,  &c.  that 
must  be  explained  thus  :  *  a  boy  of  five  years  only,  discriminating  by  the 
facul^  of  reason :  but  not  a  minor  (generally).'  The  meaning  is  "  he 
^oold  not  take  (any)  one,  coming  within  this  definition,"  a  minor 
(btla)  is  till  the  sixteenth  year. — Dattaka  Mimahsa.     (IV.,  47.) 

A  CONTRACT  made  by  a  person  intoxicated,  or  insane,  or  grievously 
disordered,  or  wholly  dependant,  by  an  infant,  or  a  decrepit  old  man,  or 
in  the  name  of  another  by  a  person  without  authority,  is  utterly  null. — 
(Maud  Vm.,  163.)  />  J 

A  contract  made  by  a  person  intoxicated,  or  insane,  or  grievously 
disordered,  or  disabled,  by  an  infant,  or  a  man  agitated  by  fear  or  the  like, 
or  in  the  name  of  another  by  a  person  without  authority,  is  utterly  null. — 
Yajsyawalcya  (Dig.  II.,  IV.,  58.) 

On  the  death  of  a  father,  his  DEBT  shall  in  no  case  be  paid  by  his 
8008  incapable  from  nonage  of  conducting  their  own  affairs  :  but  at  their 
fuU  age,  of  fifteen  years,  they  shall  pay  it  in  proportion  to  their  shares  ; 
(Ktberwiae  they  shall  dwell  hereafter  m  a  region  of  horror. — Catyayana. 
(Dig.!.,  187.) 

Even  though  he  be  independent  a  son  incapable  from  nonage  of  con- 
ducting his  affairs  is  not  immediately  liable  for  debts. — ^Nareda  (Dig. 
1,188.) 
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But  Misra  cites  the  text  of  Catyayana  (Book  III.,  Chap.  IV.,  V.,  151)  : 
it  is  therefore  his  opinion,  that  an  independent  son,  or  one  who  has  neither 
father  nor  mother,  and  is  not  under  the  age  of  sixteen  years,  is  liable  for 
the  payment  of  debts.     (Dig.  L,  188.) 

GIFT. — What  has  been  given  by  men  agitated  with  fear,  anger,  lust, 
grief,  or  the  pain  of  an  incurable  disease  ;  or  as  a  bribe,  or  in  jest,  or  by 
mistake,  or  through  any  fraudulent  practice,  must  be  considered  as  ua- 
given.  So  must  any  thing  given  by  a  minor,  an  idiot,  a  slave  or  other 
person  not  his  own  master,  a  diseased  man,  one  insane  or  intoxicated,  or 
in  consideration  of  work  unperformed. — Nabeda  (Dig.  II.,  IV.,  63.) 
Vyavahar  Mayukh  (IX.,  6.) 

Let  all  the  co-heirs  guard  the  share  which  belongs  to  an  absent 
parcener. 

But  if  a  man  die  having  an  infant  son,  his  wealth  must  be  preserved 
entire  by  his  kinsmen ;  and  they  may  divide  it  in  due  proportions  after  the 
minor  hsifi  passed  adolescence. — Catyayana.    (Dig.  V.,  463.) 

If  one  who  has  an  infant  son  die,  his  property  must  be  preserved  by 
the  kinsmen  or  brother  of  the  minor ;  it  must  not  be  immediately  distri- 
buted :  but  they  may  divide  the  estate  after  he  has  passed  adolescence. 
Such  is  the  meaning  of  the  phrase.  Consequently  the  share  of  a  minor 
must  be  preserved  during  his  adolescence  by  kinsmen,  like  the  allotment 
for  an  absent  parcener ;  for  the  reason  of  the  law  is  the  same,  but  before 
his  adolescence  partition  is  not  proper. 

In  like  manner  the  king  or  the  kinsmen  appointed  by  him  should 
guard  the  minor's  property  received  from  his  brothers  as  his  share  of  the 
INHERITANCE.    (Dig.  V.,  463.) 

To  an  excellent  and  handsome  youth  of  the  same  class  let  every  man 
give  his  daughter  in  MARRIAGE  even  though  she  have  not  attained 
her  age  of  eight  years. — (Manu  IX.,  88.)  Before  her  breasts  are  prominent 
a  girl  should  be  given  in  marriage,  both  he  who  gives  a  damsel  in  mar- 
riage alter  her  menses  have  appeared,  and  he  who  receives  such  a  dam- 
sel sink  to  a  region  of  torment,  and  the  father,  paternal  grandfather  and 
great  grandfather  of  each  are  bom  again  in  ordure,  therefore  should  a 
damsel  be  given  in  marriage  before  her  menses  appear. — PaKTHINASI. 
(Dig.  IV.,  17.) 

A  man  aged  thirty  years  may  marry  a  girl  of  twelve  if  he  find  one 
dear  to  his  heart,  or  a  man  of  twenty-four  years  a  damsel  of  eight,  but  if 
he  finish  his  studentship  earlier,  and  the  duties  of  his  next  order  would 
otherwise  be  impeded,  let  him  marry  immediately. — (Manu  IX.,  94.) 

The  Hindu  law  does  not  seem  to  contemplate  the  marriage  of  a  mile  minor. 
For  the  rest  of  the  law  on  this  subject  see  *  Marriage.* 

Accordingly  (since  PARTITION  by  the  choice  of  one  co-heir  is  law- 
ful) Catyayana,  treating  of  partition,  says :  "  Let  them  deposit,  free  from 
disbursement,  in  the  hands  of  kinsmen  and  friends,  the  wealth  of  such 
as  have  not  attained  majority  ;  as  well  as  of  those  who  are  absent."  So 
a  text  expresses.  The  property  of  minors  should  be  **  so  preserved  until 
they  attain  their  full  age," 
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Such  as  have  not  attained  majority,  whose  age  does  not  exceed  fifteen 
years.— Data  Bhaga  (IIL,  17.) 

If  he  be  neither  an  idiot,  nor  an  infant  under  the  full  age  of  fifteen 
yeare,  aud  if  the  chattel  be  aversely  possessed  in  a  place  where  he  may 
see  it,  his  property  in  it  i»  extinct  by  law,  and  the  adverse  possessor  shall 
keep  it    (Manu  VIII.,  148.) 

The  injury  to  the  remedy  is  here  intended  and  not  to  the  property. 
It  happens  when  the  possessor  replies  with  this  plea.  "  The  plaintiff  is 
neither  an  idiot,  nor  a  boy,  nor  a  minor.  In  his  presence  I  enjoyed  the 
property  for  twenty  years  without  interruption.  Had  I  unjustly  got 
PO^ESSION  of  the  property,  why  did  he  remain  passive  all  the  time  ? 
To  the  truth  of  this  assertion  I  have  many  witnesses."  In  this  instance 
tfae  plaintiff  will  be  unable  to  rejoin,  but  the  suit  of  one  not  able  to  rejoin 
may  be  proceeded  on. — Mitakshara  on  Judicature.  (111.,  7.) 

A  pledge,  a  boundary  of  land,  the  property  of  an  infant,  a  deposit 
either  open  or  in  a  chest  sealed,  female  slaves,  the  wealth  of  a  king  and 
of  a  learned  Brahmin,  are  not  lost  in  consequence  of  adverse  enjoyment. — 
(Manu  VIIL,  149.) 

He  who  sees  his  land  possessed  by  a  stranger  for  twenty  years,  or  his 
personal  estate  for  ten  years,  without  asserting  his  own  right,  loses  his 
property  in  thenu — Yajnyawalcya  (Dig.  I.,  113.) 

Except  pledges,  boundaries,  sealed  deposits,  the  wealth  of  idiots  and 
infants,  things  amicably  lent  for  use,  and  the  property  of  a  king,  a  woman 
or  a  priest  versed  in  holy  writ. — Yajnyawalcya  (Dig.  I.,  114.) 

The  PEOPERTY  of  a  student  and  of  an  infant,  whether  by  descent  or 
otherwise,  let  the  king  hold  in  his  custody,  until  the  owner  shall  have 
ended  his  studentship,  or  until  his  infancy  shall  have  ceased  in  his  sixteenth 
year.    (Mand  VIIL,  27.) 

Let  the  king  protect  the  effects  of  infants  who  are  incapable  from 
non-age  of  conducting  their  own  affairs,  and  the  goods  belonging  to  widows 
of  learned  priests  and  of  valiant  soldiers ;  but  effects  of  which  there  are  no 
owners  escheat  to  the  king. — Sancha  and  Lichita.    (Dig.  V.,  451.) 

The  king  should  guard  the  property  of  an  infant,  and  the  effects  of  the 
husband  and  wife  in  the  absence  of  the  husband.— Vishnu.   (Dig.  V.,  450.) 

A  SUIT  adduced  by  one  intoxicated,  or  deranged,  or  diseased,  or 
distressed,  or  a  minor,  or  terrified,  or  uninterested,  &c,  is  not  valid. 

'A  minor*  one  incompetent  through  nonage  to  the  transaction  of  his 
afEairs.— Mitakshara  on  Judicature  (IV.,  1,  7.) 

A  sick  person,  a  minor,  an  old  man,  one  surrounded  with  diflBculties, 
Ac  should  not  be  summoned. — Mitakshara  on  Judicature  (L,  IIL,  3.) 

The  arrest  and  SUMMONS  of  a  minor  are  also  prohibited  by  this 
Smriti  "  a  minor,  a  messenger,  one  readv  to  make  a  gift,  one  engaged  in 
religious  duties  and  one  in  distress  should  not  be  arrested  and  the  king 
shoidd  not  summon  them.** — Mitakshara  51st  verse. 
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MAHOMED  AN  LAW. 

DEFINITION. 

The  puberty  of  a  boy  is  established  by  his  becoming  subject  to 
nocturnal  emission,  his  impregnating  a  woman,  or  emitting  in  the  act  of 
coition,  and  if  none  of  these  be  known  to  exist,  his  puberty  is  not  estab- 
lished, until  he  have  completed  his  eighteenth  year.  The  puberty  of  a 
girl  is  established  by  menstruation,  nocturnal  emission  or  pregnancy,  and 
if  none  of  these  have  taken  place,  her  puberty  is  established  on  the  com- 
pletion of  her  seventeenth  year.  What  is  here  advanced  is  according  to 
fianeefa.  The  two  disciples  maintain  that  upon  either  a  boy  or  girl  com- 
pleting the  fifteenth  year  they  are  to  be  declared  adult ;  there  is  also  one 
report  of  Haneef a  to  the  same  effect,  and  Shafei  concurs  in  this  opinion. 
It  is  also  reported  from  Haneef  a,  that  to  establish  the  puberty  of  a  boy 
nineteen  years  are  required ;  some,  however,  observe  that  by  this  is  to  be 
understood  merely  the  completion  of  eighteen  years  and  the  commence- 
ment of  the  nineteenth,  and  consequently,  that  this  report  perfectly 
accords  with  the  other.  Some  again  affirm  that  this  is  not  the  sense  in 
which  the  last  report  is  to  be  received,  for  there  have  been  other  opinions 
reported  from  Haneefa  on  this  point,  different  from  that  first  recited  as 
above,  because  some  authorities  expressly  say  that  (according  to  him)  the 
puberty  of  a  boy  is  not  counted  by  years  until  he  shall  have  completed 
his  nineteenth  year.  It  is  to  be  observed  that  the  earliest  period  of 
puberty,  with  respect  to  a  boy,  is  twelve  years,  and  with  respect  to  a  girl 
nine  years. — 630.* 

When  a  boy  or  girl  approaches  the  age  of  puberty  and  they  declare 
themselves  adult,  their  declaration  must  oe  credited,  and  they  become 
subject  to  all  the  rules  affecting  adults. — 530. 

WHO  MAY  BE  GUARDIANS. 

The  right  of  Hizanit  with  respect  to  a  male  child  appertains  to  the 
MOTHER,  GRANDMOTHER,  or  so  forth,  until  he  become  independent 
of  it  himself,  that  is  to  say,  become  capable  of  shifting,  eating,  drinking, 
and  performing  the  other  natural  functions  without  assistance,  after 
which  the  charge  devolves  upon  the  FATHER,  or  NEXT  PATERNAL 
RELATION  entitled  to  the  office  of  guardian,  because,  when  thus  far  ad- 
vanced, it  then  becomes  necessaiy  to  attend  to  his  education  in  all 
branches  of  useful  and  ornamental  science,  and  to  initiate  him  into  a 
knowledge  of  men  and  manners,  to  effect  which  the  father  or  paternal 
relations  are  best  qualified.  (Kasaf  says  that  the  Hizanit  with  respect  to 
a  boy  ceases  at  the  end  of  seven  years,  as  in  general  a  child  at  that  age 
is  capable  of  performing  all  the  necessary  offices  for  himself,  without 
assistance.)  But  the  right  of  Hizanit  WITH  RESPECT  TO  A  GIRL 
appertains  to  the  MOTHER,  GRANDMOTHER,  and  so  forth,  until  the 
first  appearance  of  the  menstrual  discharge  (that  is  to  say,  until  she  attain 

*  The  figures  at  the  end  of  each  clause  refer  to  Grady's  edition  of  Hamilton's 
♦Hedaya.* 
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the  age  of  pnberty)  because  the  girl  has  occasion  to  learn  such  manners 
aod  accomplishments  as  are  proper  to  woman,  to  the  teaching  of  which 
the  female  relations  are  most  competent,  but  after  that  period  the  charge 
of  her  property  belongs  to  tho  FATHER,  because  a  girl  after  maturity 
reqoires  some  person  to  superintend  her  conduct,  and  to  this  the  father  is 
moat  completely  qualified. — 139. 

A  boy  or  girl,  having  passed  the  period  of  Hizanit,  have  no  option  to 
be  with  one  parent  in  preference  to  the  other,  but  most  necessarily 
thenceforth  remain  in  charge  of  the  FATHER.— 139. 

If  a  separation  take  place  between  a  husband  and  wife,  who  are 
poeaesaed  of  an  infant  child,  the  right  of  nursing  and  keeping  it  rests  with 
the  MOTHER.— 138. 

A  Zimmeea,  or  FEMALE  INFIDEL  subject,  married  to  a  Mussul- 
man, is  entitled  to  the  Hizanit  of  her  child,  although  he  be  a  Mussulman 
Eke  the  father  ;  but  this  only  so  long  as  the  child  is  incapable  of  forming 
any  jud^fment  with  respect  to  religion  and  whilst  there  is  no  apprehen- 
sicm  of  his  imbibing  an  attachment  to  infidelity,  but  when  this  is  the 
case,  he  most  be  taken  from  the  mother,  because,  although  it  be  for  the 
child'a  advantage  to  be  under  her  care  until  that  period  his  remaining 
longer  with  her  might  prove  injcrious. — 139. 

If  a  MOKATIB,  an  absolute  SLAVE  or  a  ZIMMEEA  contract  a  mar- 
riage on  behalf  of  a  minor  daughter  who  is  free  and  a  Mursbina  or  make 
a  purchase  or  sale  in  behalf  of  a  minor  child  under  such  description  it  is 
unlawful  (and  the  same  of  every  other  transaction  which  they  perform 
relative  to  the  property  of  such  child)  as  a  slave  and  an  infidel  are  not 
endowed  with  authority.— 392. 

Haneefa,  Aboo  Yoosaf  and  Mohammed  are  of  opinion  that  an  APOS- 
TATE who  suffers  death  on  account  of  his  apostacy  and  an  infidel  alien 
<ire  with  respect  to  an  infant  daughter  who  is  a  Mursbina  in  the  same 
predicament  with  a  Zimmeea. — 1^. 

If  the  mother  of  an  infant  die  the  right  of  Hizanit  (or  infant  educa- 
tion) rests  with  the  MATERNAL  GRANDMOTHER  in  preference  to  the 
patwual,  because  it  originates  in,  and  is  derived  from  the  mother ;  but 
ifahebe  not  living,  the  PATERNAL  GRANDMOTHER  has  then  a 
right  prior  to  any  other  relation,  she  being  as  one  of  the  child's  mother 
(whence  it  is  that  she  is  entitled  to  a  sixth  of  the  effects  of  a  child  of 
her  8on,  which  is  the  mother's  share),  and  she  must,  moreover,  be  consi- 
dered as  ha'^ng  a  more  tender  interest  in  her  own  offepring  than  any 
collateral  relation.  If  there  be  no  grandmother  living,  in  this  case  a 
SISTER  is  preferable  to  either  a  maternal  or  paternal  AUNT,  as  she  is 
the  daoghter  of  the  father  and  mother,  or  of  one  of  them,  whence  it  is 
that  ahe  woold  take  place  of  the  aunt's  inheritance.  (According  to  one 
tradition,  the  maternal  aunt  is  preferable  to  a  HALF  SISTER  by  the 
father's  side,  the  prophet  having  said,  "  the  maternal  aunt  is  as  a 
mother.")  A  full  sister,  also,  has  preference  to  an  half-sister,  maternal 
or  paternal ;  and  a  MATERNAL  SISTER  to  a  PATERNAL  SISTER  ; 
becaose  the  right  of  Hizanit  is  derived  to  them  through  the  mother. 
The  MATERNAL  AUNT  has  preference  to  the  PATERNAL,  because 
precedence  is  given,  in  this  point,  to  the  maternal  relation.    The  same 
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distinction  also  prevails  among  the  aunts  as  among  the  sisters  ; — that 
is,  she  who  is  DOUBLY  RELATED,  has  a  preference  to  her  >vho  is  singly 
related,  thus  the  maternal  aunt,  who  is  full  sister  to  the  mother,  precedes  an 
half  sister,  maternal  or  paternal ;  and  in  the  same  manner,  a  maternal  sitster 
precedes  a  paternal  sister,  and  so  also  of  the  paternal  aunt  IF,  however, 
any  of  these  WOMEN  having  the  right  of  Hizanit,  SHOULD  MARRY  a 
stranger,  HER  RIGHT  IS  thereby  ANNULLED,  on  account  of  the  tradi- 
tion before  quoted,  and  also  because,  where  the  husband  is  a  stranger, 
it  is  to  be  apprehended  that  he  may  treat  the  child  unkindly  ;  where  the 
woman,  therefore,  who  has  a  charge  of  an  infant  marries,  it  is  neither 
advantageous  nor  advisable  that  the  infant  remain  with  her,  unless  the 
person  she  marries  be  a  relation  as  where  the  mother,  for  instance,  having 
charge,  marries  the  child's  paternal  uncle,  or  the  maternal  grandmother 
marries  the  paternal  grandfather,  because  these  men  being  as  parents,  it  is 
to  be  expected  that  they  will  behave  with  tenderness ;  and  so  also  of 
any  other  relation  within  the  prohibited  degrees,  for  the  same  reason. 

Any  woman  whose  right  of  Hizanit  is  annulled  by  her  marrying  a 
stranger  recovers  the  right  by  the  dissolution  of  the  marriage,  the  ob- 
jection of  her  exercise  of  it  being  thereby  removed. — 138. 

If  there  be  no  woman  to  whom  the  right  of  Hizanit  appertains,  and 
the  men  of  the  family  dispute  it,  in  this  case  the  NEAREST  PATERNAL 
RELATION  has  the  preference,  he  being  the  one  to  whom  the  authority 
of  guardian  belongs  (the  degrees  of  paternal  relationship  are  treated  of 
in  their  proper  place,)  but  it  is  to  be  observed  that  the  child  must  not 
be  entrusted  to  any  relation  beyond  the  prohibited  degrees — 138,  139. 

If  a  father  die  without  appointing  an  executor,  the  GRANDFATHER 
represent  the  father ;  because  a  grandfather  is  most  nearly  related  to  the 
children  of  his  son,  and  most  interested  in  their  welfare,  whence  it  is 
that  the  grandfather  is  empowered  to  contract  the  infant  ward  in  mar- 
riage, in  preference  to  the  FATHER'S  EXECUTOR,  notwithstanding  the 
latter  have  precedence  of  him  in  point  of  managing  and  acting  with  the 
property,  for  the  reasons  already  assigned. — 703. 

According  to  Mohammed  and  Aboo  Yoosaf ,  the  EXECUTOR  OF  A 
BROTHER,  with  respect  to  an  infant  brother,  or  one  of  mature  age,  who 
is  absent,  stands  in  the  same  predicament  as  the  executor  of  a  father  with 
respect  to  his  adult  absent  son  (in  other  words,  he  is  empowered  to  sell 
the  moveable  property  of  the  orphan  or  absentee)  ;  and  so  likewise  of 
an  executor  appointed  by  the  mother  or  uncle,  for  as  the  mother  amd 
uncle  are  permitted  to  interfere  in  the  management  of  the  property  so 
far  as  relates  to  its  preservation,  so  also  is  the  executor  who  represents 
them.— 703. 

The  power  of  the  FATHER'S  EXECUTOR,  in  the  management  of 
the  property  of  his  orphans,  is  superior  to,  and  precedes  that  of  the 
grandfather.— 703. 

It  is  lawful  for  a  HUSBAND  to  take  possession  of  any  thing  given 
to  his  wife,  being  an  infant,  provided  she  have  been  sent  from  her 
father's  house  to  his,  and  this  although  the  FATHER  be  present ;  be- 
cause he  is  held,  by  implication,  to  nave  resigned  the  management  of 
her  concerns  to  the  husband.    It  is  otherwise  where  she  has  not  been 
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wtsA  frcnn  her  father's  house,  because  then  the  Either  is  not  held  to  have 
loigned  the  manai^em^it  of  her  concerns.  It  is  also  otherwise  with 
resp^t  to  a  MOTHER,  or  any  other  having  dtarge  of  her,  because  they 
&ie  not  entitled  to  possess  themselyes  of  a  gift  in  her  behalf,  unless  the 
fitherbe  dead,  or  absent,  and  his  place  of  residence  nnlmown,  for  their 
power  is  in  virtne  of  necessity  and  not  from  any  supposed  authority ;  and 
titiis  necessity  cawiot  exist  whilst  the  father  is  present— 485. 


RIGHTS  AND  LIABILITIEa 

Tbe  ACrrS  of  an  infant  are  not  lawful  unless  authorized  by  his  guardian, 
nor  the  act  of  a  slave  unless  authorized  by  his  master. 

Tlie  acts  of  an  infant  are  unlawful,  because  of  the  defect  in  his 
mdostaDding,  but  the  license  or  authority  of  his  guardian  is  a  mark  of 
tiis  capacity,  whence  it  is  that  in  virtue  thereof  an  infant  is  accounted 
the  same  as  an  adult. — 524. 

BEQUEST  by  an  infant  is  not  valid.— 673. 

No  CONTRACT  entered  into,  or  acknowledgment  made  by  an  infant 
or  lunatic  is  valid,  for  the  reasons  before  assigned ;  and  in  the  same 
manner  divorce  or  manumission  pronounced  by  them  does  not  take  placa— > 
525. 

If  a  stranger  make  a  GIFT  of  a  thing  to  an  infant  the  gift  ia  ren- 
dered complete  by  the  seizin  of  the  father  of  the  infant.— 48£ 

If  a  person  make  a  gift  of  a  thing  to  an  orphan,  and  it  be  seized 
in  his  behalf  by  his  guardian^  being  either  Uie  executor  appointed  bv 
his  fither,  or  his  grandfather,  or  the  executor  appointed  by  his  grancU 
father,  it  is  valid.— 484. 

If  a  father  make  a  gift  of  sometiiing  to  his  infant  son,  the  infant 
in  viftoe  of  the  gift,  becomes  proprietor  of  the  same,  provided  the  thin^ 
fS^v^  be,  at  the  time,  in  the  possession  either  of  the  father  or  of  his 
trustee.— 4S4. 

Tbe  MARRIAGE  of  a  boy  or  giri  under  age  by  the  authoritv  of  their 
pttemal  kindred  is  lawful  whether  the  giri  be  a  virgin  or  not— 36.^ 

The  divorce  or  manumission  pronounced  by  an  infant  are  not  sus- 
pended, in  their  effect,  upon  tbe  consent  of  the  gnardian.-^25. 

If,  also  the  guardian,  himself  pronounce  a  divorce  upon  the  infant's 
vife,  or  grant  manumission  to  his  slave,  it  does  not  take  place  in  op- 
pontion  to  other  acts,  such  as  purchase,  sale,  and  so  forth. — d25. 

It  is  lawful  for  a  father  to  PLEDGE,  in  security  of  his  own  debt,  the 
da?e  of  his  infant  child,  for  a  father  has  the  privilege  of  depositing  the 
goods  of  his  infant  child  in  trust,  and  to  pledge  them  is  still  more  conduc- 
tive to  the  interest  of  the  proprietor  than  to  place  them  in  trust,  since  if  a 

*  See  alio  under*  Marriage.* 
a20 
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pledge  be  lost  it  mast  be  accomited  for,  whereas  a  trustee  is  not  reuponsible 
for  the  deposit  in  his  hands.  A  guardian  also  is  the  same  as  a  father  in 
this  particular,  because  such  an  authority  vested  in  him  is  beneficial  to  the 
child.— 638. 

It  is  not  lawful  for  a  guardian  to  pledge  into  his  own  hands  goods 
belonging  to  his  ward  on  account  of  a  debt  due  to  him,  or  into  the  hands 
of  his  child  being  an  infant,  or  into  the  hands  of  his  slave  being  a  mer- 
chant and  free  from  debt  (nor  is  it  permitted  to  him  to  give  anything  of 
his  own  in  pawn  into  the  hands  of  an  orphan  for  a  debt  owing  to  the 
orphan  from  himself)  ;  for  a  guardian  being  merely  an  agent,  cannot  of 
course  have  a  double  capacity  in  contract.---639. 

If  a  guardian  purchase  victuals  for  an  orphan,  so  as  that  the  price  is 
a  debt  upon  the  orphan,  and  pawn  an  article  belonging  to  the  orphan  as 
a  security  for  the  debt,  and  the  pawnee  take  possession  of  the  same^  and 
the  guardian  then  borrow  it  from  the  pawnee  for  the  use  of  the  orphan, 
and  it  be  destroyed  in  his  [the  guardian^s]  hands,  it  is  no  longer  in- 
cluded in  the  contract  of  pawn,  nor  is  any  person  responsible  for  it,  for 
the  act  of  the  guardian  in  this  instance  is  the  same  as  that  of  the  orphan 
when  he  has  attained  maturity,  he  having  borrowed  the  article  for  his 
use,  in  which  case  such  is  the  rule. — 640. 

If  a  guardian  purchase  victuals  or  apparel  for  the  use  of  his  ward, 
and,  having  debited  him  for  the  price,  take  in  pawn  part  of  his  goods  as 
a  security  for  the  debt,  it  is  valid. — 639, 

If  a  father  pawn  the  goods  of  his  infant  son,  and  the  infant  attain 
maturity,  still  he  is  not  at  liberty  to  annul  the  contract  of  pawn  and  take 
back  the  pledge  until  he  shall  have  discharged  the  debt^^39. 

It  is  lawful  for  a  father  to  pawn  the  goods  of  his  son  for  a  debt 
jointly  due  by  both.  If,  therefore,  the  pledge  be  destroyed,  the  father 
nnist  compensate  to  the  son  by  the  payment  of  a  sum  equivalent  to  his 
[the  father's]  share  of  the  debt.— 639. 

As,  therefore,  the  contract  of  pawn  is  valid  in  this  instance,  it  fol- 
lows that  in  case  of  the  pledge  bemg  destroyed  in  the  pawnee's  hands, 
he  is  considered  to  have  received  payment  of  his  debt,  and  that  the 
father  or  guardian  are  responsible  to  the  infant,  as  having  discharged 
their  debt  by  means  of  his  property. — 639. 

In  like  manner  it  is  lawful  for  a  father  or  guardian  to  order  the 
pawnee  to  sell  the  pledge  ;  for  both  of  these  have  the  privilege  of  selling 
the  goods  of  their  infant  ward. — 639. 

If  a  father  pawn  the  ^oods  of  his  infant  child  into  his  own  hands 
for  a  debt  due  from  the  child,  or  into  the  hands  of  another  of  his  child- 
ren being  an  infant,  or  of  his  slave,  being  a  merchant  and  not  in  debt, 
it  is  lawful.— 639. 

If  a  slave,  an  infant,  or  a  lunatic,  should  sell  or  purchase  any 
article,  knowing  at  the  time  the  nature  of  purchase  and  SALE,  and 
intending  one  or  other  of  those,  the  guardian,  or  other  immediate  superior, 
has  it  at  his  option  either  to  give  his  assent  if  he  see  it  advisable,  or  to 
annul  the  bargain. — 524. 
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CIVIL.  CODE.  CHAPTER  III.  59 

If  a  father  or  gaardian  resign  the  right  of  SHAFFA  belonging  to 
their  infant  ward,  such  resignation  is  lawful,  according  to  Aboo  Yoosaf 
tod  Haneef a.  Mohammed  and  Ziffer  say  that  it  is  not  lawful  ;  and  that 
the  right  of  Uie  infant  (saf ee)  being  still  extant,  he  is  entitled  to  claim  it 
u  soon  as  he  attains  maturity. — 664. 

If  a  person  indebted  to  an  orphan  give  a  TRANSFER  on  some  other 
person,  and  the  executor  (the  guardian  of  the  orphan)  accept  the  same, 
sttch  acceptance  is  approved,  provided  it  be  for  the  interest  of  the  orphan, 
because  of  the  person  on  whom  the  transfer  is  made  being  richer  (for 
instance)  than  the  transferrer,  and  also  a  man  of  probity,  for  the  power  of 
acting  is  vested  in  the  executor,  merely  that  he  may  employ  it  for  the 
interest  of  the  orphan  ;  but  if  the  transferrer  be  richer  than  the  other, 
the  acceptance  is  not  approved,  as  being,  in  its  tendency,  prejudicial  to 
the  orphan. — 702. 

WRONGS. — If  an  infant  or  a  lunatic  destrov  anything,  they  are  liable 
to  make  a  recompense,  in  order  that  the  right  of  the  owner  may  be  pre- 
served.— 625. 

Some  say  that  this  holds  only  where  he  sets  fire  to  a  stable  during 
a  calm,  the  wind  rising  afterwards  ;  for  if  he  set  fire  to  it  whilst  the 
wind  is  blowing,  he  is  responsible,  as  he  must  in  such  case  be  sensible 
that  the  fire  will  extend  beyond  his  land.— 612. 
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CITIL  CODE. 


Chapter  IV.— MARRIAGE. 


Cliristiaxis. 


DEFINITION. 

Marriage  is  a  contract  by  which  a  man  and  woman  enter  into  a  mu" 
toil  engagement  in  the  form  prescribed  by  law  to  live  together  as  husband 
and  wife  during  the  remainder  of  their  lives. — ^Mackenzie's  Roman  Law, 
p.  97. 

PARTIES  TO  MARRIAGE. 

Marriage  contracted  before  the  AGE  of  14  for  boys  and  12  for  girls  is 
imperfect  and  has  only  the  effect  of  a  betrothal.  Either  of  them  may  dis- 
avow the  marriage,  and  consider  it  null  on  arriving  at  this  age. — 2  Stephen, 
263. 

A  promise  to  marrv  like  other  contracts  is  not  binding  unless  the  party 
promising  be  of  the  full  age  of  21.    Warwick  v.  Bruce,  2  Man  and  Sel.  205. 

Under  the  age  of  21  years  persons  not  being  widows  or  widowers  can-^ 
not  contract  marriage  without  the  consent  of  their  father  .^-2  Stephen  262, 
269,315.    4  Geo.  IV.,  c.  76. 

If  the  father  is  dead  the  guardian  or  if  no  euardian  has  been  duly 
a{^>omted,  then  the  mother,  but  if  she  have  married  again,  a  guardian  ap- 
pomted  by  the  Court  of  Chancery  may  give  the  required  consent.  If  there 
u  no  person  having  authority  to  give  consent,  the  marriage  may  be 
sdamuzed  without  Uie  consent  of  any  one.—- 2  Steph.  269.4  Geo.  IV.,  c.  76, 

8.16. 

If  the  father,  guardian,  mother,  or  those  whose  consent  is  necessary,  are 
incapable  of  manifesting  tneir  consent  whether  from  deprivation  of  their 
inteUectual  faculties,  or  absence  beyond  seas,  or  if  they  refuse  their  consent 
to  a  proper  marriage  unreasonably  or  form  undue  motives,  the  Court  of 
Chancery  may  authorize  the  marriage. — 4  Geo.  4,  c.  76,  s.  17t 
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2  MARRIAGE — (Christians). 

Persons  above  the  age  of  21  may  marry  without  taking  the  advice  of 
any  one. — 2  Stephen,  260. 

If  one  party  is  IMPOTENT  or  unable  to  consummate  the  mar- 
riage from  incurable  corporal  defect  at  the  time  of  solemnization,  the 
marriage  though  not  ipso  facto  void  may  be  declared  null  by  the  Ck)urt. — 
Bury's  Case,  5  Rep.  9a.  Morris  v.  Webber  Moor,  225. 

LUNATICS  not  being  able  to  consent  cannot  marry  except  during^  a 
lucid  interval.— Hancock  v.  Peaty,  Law  Rep.l.  P.  &  D.  335. 15  Geo.  IL,  c.  30. 

A  marriage  contracted  during  the  existence  of  a  PRIOR  MARRIAGE 
is  null.— R  V.  Harbome,  2  Ad,  &  El.,  640. 

Marriage  is  unlawful  on  the  ground- of  RELATIONSHIP  except 
between  such  persons  as  "  are  not  prohibited  by  God*s  Law  to  many." 
Nothing  God  s  law  except  shall  impeach  any  marriage  without  the 
Levitical  degrees.^— 32  Hen.  VIIL,  c.  38. 

*  The  prohibited  de^ees  are  not  stated  in  the  Statute.  They  were  partiy  stated 
in  25  Hen.  8,  c.  22  and  28,  Hen.  8,  c.  7,  which  have  both  been  tepealeo.  So  far  as 
the  Statute  Law  of  England  is  concerned  therefore  it  appears  that  it  is  only  by  a 
reference  to  Leviticus  tlutt  the  persons,  who  are  incapable  of  marriage  on  the  ground 
of  relationship,  can  be  ascertained.    The  following  is  the  law  as  there  stated  ; — 

LEVITICUS— CHAPTER  XVlIL 

6.  None  of  you  shall  anproach  to  any  that  is  near  of  kin  to  him,  to  uncover 
their  nakedness :  i  am  the  Lora. 

7.  The  nakedness  of  thy  father,  or  the  nakedness  of  thy  mother,  shalt  thou  not 
uncover :  she  U  thy  mother ;  thou  shalt  not  uncover  her  nakedness. 

8.  The  nakedness  of  thy  father's  wife  shalt  thou  not  uncover.  It  U  thy  father^s 
nakedness. 

9.  The  nakedness  of  thy  sister,  the  daughter  of  thy  father,  or  daughter  of  thy 
mother,  whether  the  be  bom  at  home  or  bom  {U)road,  even  their  nakedness  thou  shaft 
not  uncover. 

10.  The  nakedness  of  thy  son^s  daughter,  or  of  thy  daughter's  daughter,  evem 
their  nakedness  thou  shalt  not  uncover  ;  for  theirs  is  thine  own  nakedness. 

11.  The  nakedness  of  thy  father's  wife*s  daughter  begotten  of  thy  father,  she  if 
thy  sister^  thou  shalt  not  uncover  her  nakedness. 

12.  Thou  shalt  not  uncover  the  nakedness  of  thy  father's  sister  :  for  she  i$  thy 
father's  near  kinswoman. 

13.  Thou  shalt  not  uncover  the  nakedness  of  thy  mother's  sister  :  for  she  U  thy 
mother's  near  kinswoman. 

14.  Thou  shalt  not  uncover  the  nakedness  of  thy  Other's  brother,  thon  shalt 
not  approach  to  his  wife :  she  U  thine  aunt 

15.  Thou  shalt  not  uncover  the  nakedness  of  thy  daughter-in-law,  she  U  thy 
son's  wife ;  thou  shalt  not  uncover  her  nakedness. 

16.  Thou  shalt  not  uncover  the  nakedness  of  thy  brother's  wife:  it  is  thy 
brother''8  nakedness. 

17.  Thou  shalt  not  uncover  the  nakedness  Of  a  woman  and  her  daughter,  neither 
shalt  thou  take  her  son's  daughter,  or  her  dau|^hter's  daughter  to  uncover  her  naked- 
ness ;  Jor  they  are  her  near  kinswomen :  it  it  vnckedness. 

18.  Neither  shalt  thon  take  a  wife  to  her  sister  to  vex  Aer,  to  uncover  her  naked- 
ness, besides  the  other  in  her  life  dmc^ 
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CIVIL  CODE.     CHAPTER   IV.  3 

Marriage  is  prohibited  between  ascendants  and  descendants  in  infini- 
tmn.— Vaughan,  232. 

Thns  a  man  cannot  many  his  mother,  grandmother,  &o,  or  his  danghter,  grand- 

Marriage  is  also  prohibited  between  collaterals  to  the  third  degree 
inclnsive,  according  to  the  computation  of  the  Civilians.  (See  Civil  Code 
Cliapter  V.,  p.  6  and  7.) 

Thns  a  man  cannot  marry  his  sister  as  she  is  related  in  the  2nd  degree,  nor  his 
Mat  or  niece  as  they  are  related  in  the  3rd  degree.  He  mav  marry  his  cousin  or  if 
he  Hke  marry  his  grand-niother's  sister,  as  they  are  related  in  the  4th  degree. 

The  relations  of  the  wife  are  also  relations  of  the  husband  and  vice 
verea.  R.  v.  Chadwick  11,  Q.  B.  173.   Brook  v.  Brook  9,  H.  of  L.  Case  193. 

Thai  a  man  cannot  marry  his  deceased  wife's  sister  as  she  is  related  in  the  2nd 
dc^Tte,  nor  nis  wife^s  niece  or  annt  as  they  are  both  related  in  the  8rd  degree.  He 
■ay  voMxry  his  wife's  coosin  as  she  is  related  in  the  4th  degree. 

The  relations  of  the  wife  however  are  not  relations  of  the  husband's 
rdatioDS,  and  vice  versa. — 2  Stephen,  265. 

Thus  two  brothers  may  marry  two  sisters  or  a  father  and  son  may  marry  a  mo- 
ther and  daughter.    So  also  a  man  may  marry  his  wife's  brother's  wife. 

The  prohibition  on  account  of  relationship  extends  to  those  who  are 
related  by  the  half-blood  only,  and  also  to  bastards. — 2  Stephen  265. 


THE  CEREMONY  OF  MARRIAGE. 

It  is  mmecessary  to  quote  the  English  law  on  this  sabject  as  complete  provision 
ii  vudb  in  respect  to  this  part  of  the  marriage  law  by  the  Marriage  Act  15  of  1872. — 
Ptt, 


RIGHTS  AND  LIABILITIES. 

The  husband  and  wife  are  bound  to  live  together  and  each  of  them 
has  a  ri^t  bjr  a  suit  for  restitution  of  CONJUGAL  RIGHTS  to  compel 
the  other  to  hve  in  the  common  house. — Barlee  v.  Barlee  1  Odd.,  301. 

The  wife  is  however  bound  to  live  where  the  husband  directs. — Ozard 
V.  Damford  1.  Sd.  N.  P.  273.  Montague  v.  Benedict  3  B.  &  C.  637. 

A  man  has  in  general  no  right  to  make  a  CONTRACT  with  his  wife, 
and  generally  speaking  all  contracts  made  between  them  when  single  are 
avoided  by  the  marriage.—2  Stephen,  282. 

The  husband  has  however  a  right  to  contract  with  a  third  person  as 
tniateefor  his  wife.— 2  Stephen,  282. 

The  wife  by  the  common  law  has  no  right  to  make  any  contract 
without  the  express  or  implied  consent  of  the  husband. — 2  Steph.,  289. 

When  however  the  wife  has  a  separate  estate  she  has  a  right  to  make 
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contracts,  and  the  separate  estate  being  liable  for  them. — ^Hulme  v.  Tenant 
1  Wh.  and  Tu.  L.  Cases,  436. 

A  wife  has  a  right  to  contract  for  her  husband  by  virtue  of  an  express 
or  implied  authority  from  him  to  act  as  his  Agent. — 2  Stephen,  289. 

When  the  wife  is  living  with  her  husband  it  is  presumed  that  she  has 
her  husband's  authority  to  contract  for  necessaries  suitable  to  his  degree 
and  estate.— Etherington  v.  Parrott  1  Sulk  118, 2  Sm.  L.  C.  441. 

It  is  open  to  the  husband  however  to  prove  that  he  has  forbidden  his 
wife  to  pledge  his  credit  and  in  that  case  he  is  not  liable. — Jolly  v.  Beee 
33  L.  I.  C.  P.  177. 

"  When  the  wife  is  not  living  with  the  husband  there  is  no  presump- 
tion that  she  has  authority  to  bind  him  even  for  necessaries  suitable  to 
her  degree  in  life,  it  is  for  the  plaintiff  to  show  that  under  the  circumstances 
of  the  separation  or  from  the  conduct  of  the  husband  she  had  such 
authority .*' — ^Mainwaring  v.  Leslie  M.  and  M.  18. 

The  wife  was  considered  by  some  ancient  authorities,  according  to 
Blackstone,  so  far  under  his  power  that  he  might  give  her  moderate 
CORRECTION,  but  this  is  not  now  the  case.— Lord  Leigh^s  Case.  2  Lev.,  128. 

The  husband  has  a  right  to  the  CUSTODY  of  the  WIFE'S  PERSON 
— ^In  re  Cochrane,  8  Dowl  635. 

He  has  also  a  right  to  restrain  her  of  her  liberty  in  case  of  any  gross 
misbehaviour. — Child  v,  Hardyman,  Str.,  876. 

The  husband  has  a  right  to  compel  those  who  detain  his  wife  to  give 
her  up  to  him. — R.  v.  Wiseman  2  Sniith,  617. 

For  the  liability  of  husband  and  wife  to  give  EVIDENCE  for  or 
against  each  other,  see  Evidence  Act,  sections  120  and  122,  Civil  Pro- 
cedure Code  p.  136. 

A  married  woman  is  not  liable  to  be  prosecuted  at  all  for  some 
FELONIES  committed  by  her  in  the  presence  of  her  husband,  the  law  sap- 
posing  her  to  act  in  such  case  under  his  coercion.  But  the  exemption 
extends  not  to  treason,  murder  or  manslaughter  nor  according  to  the  pre- 
valent opinion  to  any  case  of  mere  misdemeanor  nor  to  any  crime  whatever 
committed  by  her  in  the  absence  of  her  husband  or  even  in  his  presence  if 
the  evidence  shows  that  she  was  acting  voluntarily  and  was  the  principal 
instrument.^ — 2  Stephen,  291. 

A  husband  has  generally  no  right  to  make  a  GIFT  of  anything  to  his 
wife.— 2  Stephen,  281, 

He  has  a  right  however  to  give  to  a  trustee  for  his  wife  and  to  give 
land  to  a  third  person  for  her  use. — 2  Stephen,  282. 

In  the  Court  of  Chancery  a  right  to  give  is  often  even  directly  allowed 
—2  Stephen,  292,  293. 

*  See  Indian  Penal  Code  generally  and  sections  212  and  217. 
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He  has  a  right  to  make  a  settiement  on  her  after  marriage  either  of 
real  or  personal  property,  but  he  has  no  such  right  if  he  were  indebted  at 
the  time  without  sufficient  means  of  payment  or  if  he  make  the  settlement 
to  defraud  future  creditors. — 2  Stephen,  295. 

The  wife  is  entitled  to  MAINTENANCE  during  her  husband's  life. 
-Manby  V.  Scott,  2Sm.  L.C.  416. 

Tlie  husband  has  during  the  marriage  and  after  the  marriage  during 
hifl  life  a  right  to  the  usufruct  of  the  real  PROPERTY  OF  which  his 
WIFE  was  in  possession  on  the  da^r  of  the  marriage  or  which  she  had 
afterwards  received  by  gift  or  inheritance,  and  he  becomes  by  the  fact  of 
marriage  owner  of  all  the  personal  property  of  his  wife  if  he  reduces  it 
into  his  possession.^ — 2  Steph.  284. 

**  No  SUIT  can  be  brought  against  a  wife,  even  for  necessaries,  in 
a  conrt  of  law.  In  the  Court  of  Chanceiy,  however,  she  is  liable  to 
be  sued  with  trustees  for  the  purpose  of  making  her  property  liable." — 
Murray  v.  Barlee,  3  My.  and  K.  220,  222,  1  Wh.  and  Tu.  L.  C.  442. 

She  has  no  right  to  bring  an  action  in  a  law-court  to  obtain  redress 
for  any  injury  sustained  in  her  person  or  pvoperty  unless  with  her  hus- 
band's consent,  and  in  his  name  as  well  as  her  own. — Eubanke  v.  Owen,  5. 
Ad.  and  EL  298. 

A  husband  has  a  right  to  bequeath  anything  to  his  wife  by  WILL.^- 
28tcpL282. 

A  wife  has  no  right  to  dispose  by  will  of  real  or  personal  property 
without  the  consent  of  her  husband,  except  in  the  case  of  personal  pro- 
perty settled  on  her  for  her  personal  use. — 2  Stephen  289. 

A  husband  has  a  right  to  recover  damages  for  any  WRONG  done  to 
his  wife's  property  or  person. — Manby  v.  Scott,  2  Sm.  L.  C.  409. 


Act  No.  XV.  of  1872. 
The  Indian  Christian  Marriage  Act,  1872. 

ARRANGEMENT  OF  SECTIONS. 

Pakb.  Sbctionb. 

PieUminaiy. •^ 1 

L  The  penooB  by  whom  Marriages  may  be  solemnized 4 

n.  Time  and  place  at  which  Marriages  may  be  solemnized   10 

in.  Marriages  solemnized  by  Ministers  of  religion  licensed  under  this 

aZ ^ 12 

IT.   Begistiation  of  Marriages  solenmized  by  Ministers  of  religion 27 

*Coiiipan  Act  10  of  1865,  Section  4,  Gvil  Code  Chapter  Y.  page  8. 

on 
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PARts.  SBcnoars. 

V.    MarrUffes   solemnized  by,   or  in  the  presence  of,  a  Marriage 

Registrar 8S 

VL    Marriage  of  Native  Christians 60 

VIL    Penalties 66 

YIII.    Miscellaneous 77 


•An  Act  to  consolidate  and  amend  the  kt/w  relating  to  the  solemnization  in 
India  of  the  Marriages  of  Christians. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating*  to 
the  solemnization  in  India  of  the  marriages  of  persons  professing  the 
Christian  Religion ;  It  is  hereby  enacted  as  follows : 

1.    This  Act  may  be  called  "The  Indian  Christian  Marriage  Act, 

1872/' 

It  extends  to  the  whole  of  British  India,  and,  so  far  only  as  regards 
Christian  subjects  of  Her  Majesty,  to  the  territories  of  Native  Princes  and 
States  in  alliacce  with  Her  Majesty ;  and  it  shall  come  into  force  on  the 
passing  thereof. 

For  clause  xxiv.  of  section  nineteen  of  the  Court  Fees'  Act,  1870,  the 
following  shall  be  substituted  : — 

'xxiv.  Petitions  under  the  Indian  Christian  Marriage  Act,  1872, 
sections  forty-five  and  forty-eight.' 

3.  In  this  Act,  unless  there  is  something  repugnant  in  the  subject 
or  context, — 

" CHURCH  OF  ENGLAND"  and  "ANGLICAN"  mean  and  apply  to 
the  Church  of  England  as  by  law  established ; 

"CHURCH  OF  SCOTLAND"  means  the  Church  of  Scotland  as  by 
law  established ; 

"  CHURCH  OF  ROME"  and  "  ROMAN  CATHOLIC  mean  and  apply 
to  the  Church  which  regards  the' Pope  of  Rome  as  its  spiritual  head ; 

"  CHURCH"  includes  any  chapel  or  other  building  generally  used  for 
public  Christian  worship ; 

"  MINOR"  means  a  person  who  has  not  completed  the  age  of  twenty- 
one  years,  and  who  is  not  a  widower  or  a  widow  ; 

"  NATIVE  STATE"  means  the  territwies  of  any  Native  Prince  or  State 
in  alliance  with  Her  Majesty ; 

The  expression  "  CHRISTIANS"  means  persons  professing  the  Chris- 
tian religion ; 

For  section  2  and  sdiedale  V.  see  Repealing  Enactments. 


Digitized  by  VjOOQIC 


ACT  15  OF  1872.  CIVIL   CODE.     CHAPTER  IV.  7 

I 

j  And  the  expression  ^<  NATIVE  CHRISTIANS"  includes  the  Christian 

I        descendants  of  Natives  of  India  converted  to  Christianity,  as  well  as  such 
converts. 


PART  I. 
The  pebsons  bt  whom  Mabeuges  may  be  solemnized. 

4.  Every  marriage  between  persons,  one  or  both  of  whom  is  a  Chris- 
tian or  Christians,  shall  be  solemnized  in  accordance  with  the  provisions 
of  the  next  following  section  ;  and  any  such  marriage  solemnized  other- 
wise than  in  accordance  with  such  provisions  shall  be  void. 

5.  Marriages  may  be  solemnized  in  India — 

(1)  by  any  person  who  has  received  episcopal  ordination,  provided 
that  the  marriage  be  solenmized  according  to  the  rules,  rites,  ceremonies 
and  easterns  of  uie  Church  of  which  he  is  a  minister ; 

(2)  by  anv  Clergjrman  of  the  Church  of  Scotland,  provided  that  such 
marriafe  he  solenmiz^  according  to  the  rules,  rites,  ceremonies  and  cus- 
toms Qt  ike  Church  of  Scotland  ; 

^3)  by  any  Minister  of  religion  licensed  under  this  Act  to  solemnize 
numages ; 

(4)  by,  or  in  the  presence  of,  a  Marriage  Registrar  appointed  under 
this  Act; 

^5)  by  any  person  licensed  under  this  Act  to  grant  certificates  of 
mamtge  between  Native  Christians. 

6.  Tlie  Local  Government  ma;r  grant  LICENSES  TO  MINISTERS  of 
reli^on  to  solemnize  marriages  within  the  territories  under  its  adminis- 
tration, and  may  revoke  such  licenses. 

7.  Tlie  Local  Government  may  appoint  one  or  more  Christians,  either 
by  name  or  as  holding  any  oflftoe  for  the  time  being,  to  be  the  MARRIAGE 
REGISTRAR  or  Marriage  Registrars  for  any  District  subject  to  its  ad- 
ministration. 

Where  there  are  more  Marriage  Registrars  than  one  in  any  District,  the 
Local  Government  riiall  appoint  one  of  them  to  be  the  SENIOR  MARRI- 
AGE REGISTRAR 

When  there  is  only  one  Marriage  Registrar  in  a  District,  and  such  Re- 
gistrar is  absent  from  such  District,  or  ill,  or  when  his  office  is  temporarily 
vacant,  the  MAGISTRATE  of  the  District  shall  act  as,  and  be,  Marriage 
Registrar  thereof  during  such  absence,  illness,  or  temporary  vacancy. 

8.  The  Governor-General  in  Council  may,  by  notification  in  the 
Gazette  of  India,  appoint  anv  Christian,  either  by  name  or  as  holding  any 
office  for  the  time  being,  to  be  a  Marriage  Registrar  in  respect  of  any  dis- 
trict or  place  within  the  territories  of  any  NATIVE  Prince  or  STATE  in 
alliance  with  Her  Majesty. 
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The  Govemor-Cxeneral  in  Council  may,  by  like  notification,  revoke  any 
such  appointment. 

9.  The  Local  Government  or  (so  far  as  regards  any  Native  State) 
the  Govemor-Cxeneral  in  Council  may  grant  a  license  to  any  Christian, 
either  by  name  or  as  holding  any  office  for  the  time  being,  authorizing 
him  to  grant  certificates  of  marriage  between  NATIVE  CHRISTIANS. 

Any  such  license  may  be  revoked  by  the  authority  by  which  it  was 
granted,  and  every  such  grant  or  revocation  shall  be  notified  in  the  official 
Gazette. 


PART  II. 

Time  and  place  at  which  Marruges  may  be  solemnized. 

10.  Every  marriage  under  this  Act  shall  be  solemnized  between  the 
nOURS  of  six  in  the  morning  and  seven  in  the  evening  : 

Provided  that  nothing  in  this  section  shall  apply  to— 

(1)  a  Clergyman  of  the  Church  of  England  solemnizing  a  marriage 
under  a  SPECIAL  LICENSE  permitting  him  to  do  so  at  any  hour 
other  than  between  six  in  the  morning  and  seven  in  the  evening 
under  the  hand  and  seal  of  the  Anglican  Bishop  of  the  diocese  or  his  Com- 
missary, or 

(2)  a  Clergyman  of  the  Church  of  Rome  solemnizing  a  marriage 
between  the  hours  of  seven  in  the  evening  and  six  in  the  morning,  when 
he  has  received  a  general  or  special  license  in  that  behalf  from  the  {toman 
Catholic  Bishop  of  the  Diocese  or  Vicariate  in  which  such  marriage  is  so 
solemnized,  or  from  such  person  as  the  same  Bishop  has  authorized  to 
grant  such  license. 

11.  No  Clerg}»man  of  the  Church  of  England  shall  solemnize  a  mar- 
riage in  any  PLACE  other  than  a  church, 

unless  there  is  no  church  within  five  miles  distance  by  the  shortest 
road  from  such  place, 

or  unless  he  has  received  a  SPECIAL  LICENSE  authorizing  him  to 
do  so  under  the  hand  and  seal  of  the  Anglican  Bishop  of  the  Diocese  or 
his  Commissary. 

For  such  special  license,  the  Registrar  of  the  Diocese  may  charge  such 
additional  fee  as  the  said  Bishop  from  time  to  time  authorizes. 

PART  III. 
Marriages  solemnized  by  Ministers  of  religion  licensed  under  this  Act* 

12.  Whenever  a  marriage  is  intended  to  be  solemnized  by  a  Minister 
of  Religion  licensed  to  solemnize  marriages  under  this  Act — 
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one  of  the  persons  intending  marriage  shall  give  NOTICE  in  writing, 
according  to  the  form  contained  in  the  first  schedule  hereto  annexed,  or  to 
the  like  effect,  to  the  Minister  of  Religion  whom  he  or  she  desires  to 
tolenmize  the  marriage  and  shall  state  therein 

(a)  the  name  and  surname,  and  the  profession  or  condition,  of  each 
of  the  persons  intending  marriage, 

(6)    the  dwelling-place  of  each  of  them, 

(c)    the  time  during  which  each  has  dwelt  there,  and 

((f)  the  church  or  private  dwelling  in  which  the  marriage  is  to  be 
eolemmzed  : 

Provided  that,  if  either  of  such  persons  has  dwelt  in  the  place  men- 
tioned in  the  notice  during  more  than  one  month,  it  may  be  stated  therein 
that  he  or  she  has  dwelt  uere  one  month  and  upwards. 

13.    If  the  persons  intending  marriage  desire  it  to  be  solemnized  in 
a  ptrticolar  church,  and  if  the  Minister  of  Religion  to  whom  such    notice 
hts  been  delivered  be  entitled  to    officiate  therein,  he  shall  cause  the 
KOTICEto  be  AFFIXED  IN  some  conspicuous  part  of  such  CHURCH. 
/ 

Bat  if  he  is  not  entitled  to  officiate  as  a  Minister  in  such  church,  he 
shall,  at  his  option,  either  return  the  notice  to  the  person  who  delivered  it 
to  him,  or  deliver  it  to  some  other  Minister  entitled  to  officiate  therein, 
vho  shall  thereupon  cause  the  notice  to  be  affixed  as  af  oresaied. 

14.  If  it  be  intended  that  the  MARRIAGE  shall  be  solemnized  IN  a 
PRIVATE  DWELLING,  the  Minister  of  Religion,  on  receiving  the  notice 
prescribed  in  section  twelve,  shall  forward  it  to  the  Marriage  Registrar  of 
the  district,  who  shall  affix  the  same  to  some  conspicuous  place  in  his  own 
office. 

15.  When  one  of  the  persons  intending  marriage  is  a  MINOR,  every 
Minister  receiving  such  notice  shall,  unless  within  twenty-four  hours  after 
its  receipt  he  returns  the  same  under  the  provisions  of  section  thirteen, 
«end  by  the  post  or  otherwise  a  copy  of  such  NOTICE  TO  the  MAREH  AGE 
REGISTRAJR  of  the  district,  or,  if  there  be  more  than  one  Registrar  of 
BQch  district  to  the  Senior  Marriage  Registrar. 

16.  The  Marriage  Registrar  or  Senior  Marriage  Registrar,  as  the  case 
mij  be,  on  receiving  any  such  notice,  shall  affix  it  to  some  conspicuous  place 
in  his  own  office,  and  the  latter  shall  further  cause  a  copy  of  the  said  notice 
to  be  sent  to  each  of  the  other  Marriage  Registrars  in  the  same  district, 
who  shall  likewise  PUBLISH  the  same  in  the  manner  above  directed. 

17.  -Any  Minister  of  Religion  consenting  or  intending  to  solemnize 
any  such  marriage  as  aforesaid,  shall,  on  being  required  so  to  do  by  or  on 
behalf  of  the  person  by  whom  the  notice  was  given,  and  upon  one  of  the 
persons  intending  marriage  making  the  declaration  hereinafter  required, 

jwiie  under  his   hand  a  CERTIFICATE  OF  such  NOTICE  having  been 

GIVEN  and  of  such  declaration  having  been  made  : 


Digitized  by  VjOOQIC 


'10  HABBIAGE.— (C%rw<WI»»).  ACT  15  OF   1872. 

Provided — 

(1)  that  no  soch  certificate  shall  be  issued  until  the  expiration  of 
four  days  after  the  date  of  tha  receipt  of  the  notice  by  such  Minister ; 

(2)  that  no  lawful  impediment  be  shown  to  his  satisfaction  why 
such  certificate  should  not  issue  ;  and 

(3)  that  the  issue  of  such  certificate  has  not  been  forbidden  in  man- 
ner hereinafter  mentioned  by  any  person  authorized  in  that  behalf. 

18*  The  certificate  mentioned  in  section  seventeen  shall  notbe  iasned 
until  one  of  the  persons  intending  marriage  has  appeared  personally  be- 
fore the  Minister  and  made  a  solemn  DECLARATION— 

(a)  '  that  he  or  she  believes  that  there  is  not  any  impediment  of  kin- 
dred or  affinity  or  other  lawful  hindrance  to  the  said  marriage, 

and,  when  either  or  both  of  the  parties  is  or  are  a  minor  or  minors, 

(b)  that  the  consent  or  consents  required  by  law  has  or  have  been 
obtained  thereto,  or  that  there  is  no  person  resident  in  India  having  au- 
thority to  give  such  consent,  as  the  case  may  be. 

19.  The  FATHER,  if  living,  OF  any  MINOR,  or,  if  the  father  be 
dead,  the  GUARDIAN  of  the  person  of  such  minor,  and,  in  case  there  be 
no  such  guardian,  then  the  MOTHER  of  such  minor,  MAY  GIVE  CON- 
SENT to  the  minor's  marriage, 

and  such  consent  is  hereb v  required  for  the  same  marriage,  unless  no 
person  authorized  to  give  such  consent  be  resident  in  India. 

20.  Every  person  whose  consent  to  a  marriage  is  required  under  sec- 
tion nineteen,  is  heruby  authorized  to  PROHIBIT  the  ISSUE  OF  the 
CERTIFICATE  by  any  Minister,  at  any  time  before  the  issue  of  the  same 
by  notice  in  writing  to  such  Minister,  subscribed  by  the  person  so  autho- 
rized with  his  or  her  name  and  place  of  abode  and  position  with  respect 
to  either  of  the  persons  intending  marriage,  by  reason  of  which  he  or  she 
is  so  authorized  as  aforesaid. 

21.  If  any  such  notice  be  received  by  such  Minister,  he  sfiall  not  issue 
his  certificate  and  shall  not  solemnize  the  said  marriage  until  he  has  exa- 
mined into  the  matter  of  the  said  prohibition,  and  is  satisfied  that  the  per- 
son prohibiting  the  marriage  has  no  lawful  AUTHORITY  FOR  such  PRO- 
HIBITION, 

or  until  the  said  notice  is  withdrawn  by  the  person  who  gave  it. 

22.  Wlien  either  of  the  persons  intending  marriage  is  a  minor  and 
the  MINISTER  is  not  SATISFIED  THAT  the  CONSENT  of  the  person 
whose  consent  to  such  marriage  is  required  by  section  nineteen,  HAS  BEEN 
OBTAINED  such  Minister  shall  not  issue  such  certificate  until  the  expira- 
tion of  fourteen  days  after  the  receipt  by  him  of  the  notice  of  marria^. 

23.  When  any  NATIVE  CHRISTIAN  about  to  be  married  takes 
a  notice  of  marriage  to  a  Minister  of  Religion,  or  applies  for  a  certificate 
from  such  Minister  under  section  seventeen,  such  minister  shall,   before 
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Qgthe  certificate,  asoertain  whether  such  Native  Christian  is  cognizant 
of  the  purport  and  effect  of  the  said  notice  or  certificate,  as  the  case  may 
belaud  if  no^  ahall  translate  or  cause  to  be  translated  the  notice  or  cer- 
tificate to  sudi  Native  Christian  into  some  LANGUAGE  which  he  under- 
iitnds. 

24.  The  certificate  to  be  issued  by  such  Minister  shall  be  in  the 
TOEtt  contained  in  the  second  schedule  hereto  annexed,  or  to  the  like  effect. 

25.  After  the  Issoe  of  the  certificate  by  the  Minister,  marriage  may 
be  solenmized  between  the  persons  therein  described  according  to  such 
fonn  or  CEREMONY  as  the  Minister  thinks  fit  to  adopt : 

Provided  that  the  marriage  be  sdenmized  in  the  presence  of  at  least 
two  WITNESSES  besides  the  Minister. 

26.  Whenever  a  MARRIAGE  is  NOT  SOLEMNIZED  WITHIN  TWO 
MONTHS  after  the  date  of  the  certificate  issued  by  such  Minister  as  afore- 
said, BQch  certificate  and  all  proceedings  (if  any)  thereon  shall  be  void, 

and  no  person  shall  proceed  to  solemnize  the  said  marriage  until  new 
notice  has  been  giv^i  and  a  certificate  thereof  issued  in  manner  aforesaid. 


PART  IV. 

RbQISTRATIOH  of  MABRIAGE8  SOLEMNIZED   BT  MINISTERS  OF  RELIGION. 

27.  All  marriages  hereafter  solemnized  in  India  between  persons  one 
or  both  of  whom  professes  or  profess  the  Christian  religion,  except  mar- 
riages solemnized  under  Part  Y.  or  Part  VL  of  this  Act,  shall  be  registered 
in  manner  hereinafter  prescribed. 

28.  Every  Cler^rman  of  the  Church  of  England  shall  keep  a  REGIS- 
TER of  marriages  and  shall  register  therein,  according  to  the  tabular  form 
set  forth  in  the  third  schedule  hereto  annexed,  every  marriage  which  he 
solemnizes  under  this  Act. 

29.  Every  Clerg3rman  of  the  Church  of  England  shall  send  four  times 
in  every  year  RETURNS  in  duplicate,  authenticated  by  his  signature,  of 
the  entries  in  the  register  of  marriages  solemnized  at  any  place  where  he 
has  ao^  spiritual  charge,  to  the  Registrar  of  the  Archdeaconry  to  which  he 
is  subject,  or  within  the  limits  of  which  such  place  is  situate. 

Socb  quarterly  returns  SHALL  CONTAIN  all  the  entries  of  marriages 
contained  in  the  said  register  from  the  first  day  of  January  to  the  thirty- 
first  day  of  March,  from  the  first  day  of  April  to  the  thirtieth  dav  of  June, 
from  the  first  day  of  July  to  the  thirtieth  day  of  September,  ana  from  the 
first  day  of  October  to  the  thirty-first  day  of  December,  of  each  year,  res- 
pectively, and  ehall  be  sent  by  such  Clerg3rman  wi  thin  two  weeks  from 
the  expiration  of  each  of  the  quarters  above  specified. 

The  said  Re^strar  upon  receiving  the  said  returns  shall  send  one  copy 
tbweof  to  the  Secretary  to  the  Local  Government 
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30.  Every  marriage  solemnized  by  a  Clergyman  of  the  CHURCH  OP 
ROME  shall  be  registered  by  the  person  and  according  to  the  form  direct- 
ed in  that  behalf  by  the  Roman  Catholic  Bishop  of  the  Diocese  or  Vicariate 
in  which  such  marriage  is  solemnized, 

and  soch  person  shall  forward  quarterly  to  the  Secretary  to  the  Local 
Government  RETURNS  of  the  entries  of  afl  marriages  registered  by  him 
during  the  three  months  next  preceding. 

31.  Every  Qergyman  of  the  CHURCH  OP  SCOTLAND  shall  keep 
a  REGISTER  of  marriages, 

and  shall  register  therein,  according  to  the  tabular  form  set  forth  in 
the  third  schedule  hereto  annexed,  every  marriage  which  he  solemnizes 
under  this  Act, 

and  shall  forward  quarterly  to  the  Secretaiy  to  the  Local  Govenament, 
through  the  Senior  Chaplain  of  the  Church  of  Scotland,  RETURNS,  simi- 
lar to  those  prescribed  m  section  twenty-nine,  of  all  such  marriages. 

32.  Every  MARRIAGE  solenmized  BY  any  PERSON  who  has  re- 
ceived episcopal  ordination,  but  who  is  NOT  A  CLERGYMAN  of  tlie 
Church  of  England,  or  of  the  Church  of  Rome,  or  by  any  Minister  of  Re- 
ligion licensed  under  this  Act  to  solemnize  marriages,  shall  immediately 
after  the  solemnization  thereof,  be  registered  in  duplicate  by  the  person 
solemnizing  the  same  (that  is  to  say)  in  a  marriage-register  book  to  be 
kept  by  him  for  that  purpose,  according  to  the  form  contained  in  the  fourth 
schedule  hereto  annexed,  and  also  in  a  certificate  attached  to  the  marriage- 
register  book  as  a  counterfoil. 

33.  The  ENTRY  of  such  marriage  in  both  the  certificate  and  mar- 
riage register  book  shall  be  SIGNED  by  the  person  solemnizing  the  mar- 
riage and  also  by  the  persons  married,  AND  shall  be  ATTESTED  by  two 
credible  witnesses,  other  than  the  person  solemnizing  the  marriage,  present 
at  its  solemnization. 

Every  such  entry  shall  be  made  in  order  from  the  beginning  to  the 
end  of  the  book,  and  the  number  of  the  certificate  shall  correspond  with 
that  of  the  entry  in  the  marriage-register  book. 

34.  The  person  solemnizing  the  marriage  shall  forthwith  separate  the 
CERTIFICATE  from  the  marriage-register  book  and  send  it,  within  one 
month  from  the  time  of  the  solemnization,  to  the  Marriage  Registrar  of  the 
district  in  which  the  marriage  was  solemnized,  or,  if  there  be  more  Mar- 
riage Registrars  than  one,  to  the  Senior  Marriage  Registrar, 

who  shall  cause  such  certificate  to  be  copied  into  a  book  to  be  kept  by 
him  for  that  purpose, 

and  shall  send  all  the  certificates  which  he  has  received  during  the 
month,  with  such  number  and  signature  or  initials  added  thereto  as  are 
hereinafter  required,  to  the  Secretary  to  the  Local  Government. 

35.  Such  copies  shall  be  entered  in  order  from  the  beginning  to  the 
end  of  the  said  book,  and  shall  bear  both  the  number  of  the  certincate  as 
copied,  and  also  a  number  to  be  entered  by  the  Marriage  Registrar,  indi- 
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ettingthe  number  of  the  entry  of  the  said  copy  in  the  said  book,  accord- 
ing to  the  order  in  which  he  receives  each  certincate. 

36.  The  Marriage  Registrar  shall  also  add  such  last-mentioned  num- 
ber of  the  entry  of  the  copy  in  the  book  to  the  certificate,  with  his  signa- 
ture or  initials,  and  shall,  at  the  end  of  every  month,  send  the  same  to  th» 
Secretaiy  to  the  Local  Government. 

37.  When  any  marriage  between  NATIVE  CHRIOTIANS  is  solem- 
med  under  Part  1.  or  Part  III.  of  this  Act,  the  person  solemnizing  the 
tame  shall,  instead  of  proceeding  in  the  manner  provided  by  sevens 
twenty-eight  to  thirty-six,  both  inclusive,  register  the  marriage  in  a 
Kpirate  register  book^  and  shall  keep  it  safely  until  it  is  filled,  or,  if  he 
leave  tiie  district  in  which  he  solemnized  the  marriage  before  the  said 
hook  is  filled,  shall  make  over  the  same  to  the  person  succeeding  to  his 
<htties  in  the  said  district. 

Whoever  has  die  control  of  the  book  at  the  time  when  it  is  filled,  shall 
send  it  to  the  Marriage  Registrar  of  the  district,  or,  if  there  be  more  Mar- 
riage Registrars  than  one,  to  the  senior  Marriage  Registrar,  who  shall 
leod  it  to  the  Secretary  to  the  Local  (Government,  to  be  kept  by  him  with 
the  records  of  his  ofiice 


PART  V. 

MaKBUGBS     80LSMNIZBD    BT,  OR    IN  THE     PBESBNCE  OF  A    MaRRUGE 

Registrar. 


or,  if  the  parties  dwell  in  different  districts  shall  give  the  like  notice 
to  a  Marriage  Regis^ar  of  each  district, 

and  shall  state  therein  the  name  and  surname,  and  the  profession  or 
conditioD,  of  each  of  the  parties  intending  marriage,  the  dwelling  place 
of  each  of  them,  the  time  during  which  each  has  dwelt  therein,  and  the 
pUce  at  which  the  marriage  is  to  be  solemnized  : 

Provided  that,  if  either  part^  has  dwelt  in  the  place  stated  in  the 
notice  for  more  than  one  month,  it  may  be  stated  therein  that  he  or  she 
has  dwelt  there  one  month  and  upwards. 

39.  Evenr  Marriage  Registrar  shall,  on  receiving  anysueh  NOTICE, 
ouse  a  copy  thereof  to  be  amxed  in  some  conspicuous  place  in  his  office. 

When  one  of  the  parties  intending  marriage  is  a  minor,  every  Mar- 
riage B^strar  shall,  within  twenty-tour  hours  after  the  receipt  by  him 
of  the  notice  of  such  marriage,  send,  by  post  or  otherwise,  a  copy  of  such 
notice  to  each  of  the  other  Marriage  Registrars  (if  any)  in  the  same 
district,  who  shmll  likewise  affix  the  copy  in  some  conspionoos  place  in 
his  own  office. 
an 
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40.  The  Marriage  Registrar  shall  FILE  all  such  NOTICES  and  keep 
them  with  the  records  of  his  office, 

and  shall  also  forthwith  enter  a  true  copy  of  all  such  notices  in  a 
book  to  be  furnished  to  h  m  for  that  purpose  by  the  Local  Government, 
and  to  be  called  the  "  Marriage  Notice  Book  ;" 

and  the  Marriage  Notice  Book  shall  be  open  at  all  reasonable  times, 
without  fee,  to  all  persons  desirous  of  inspecting  the  same. 

41.  If  the  party  by  whom  the  notice  was  given  requests  the  Marriage 
Registrar  to  issue  the  certificate  next  hereinafter  mentioned,  and  if  one 
of  the  parties  intending  marriage  has  made  oath  as  hereinafter  required, 
the  Marriage  Registrar  shall  issue  under  his  hand  a  CERTIFICATE  of 
such  NOTICE  having  been  given  and  of  such  oath  having  been  made  : 

Provided — 

that  no  lawful  impediment  be  shown  to  his  satisfaction  why  such 
certificate  should  not  issue  ; 

that  the  issue  of  such  certificate  has  not  been  forbidden,  in  manner 
hereinafter  mentioned,  by  any  person  authorized  in  that  behalf  by  this  Act ; 

that  four  days  after  the  receipt  of  the  notice  have  expired,  and  further, 

that  where,  by  such  oath,  it  appears  that  one  of  the  parties  intending 
marriage  is  a  minor,  fourteen  days  after  the  entry  of  such  notice  have 
expired. 

42.  The  certificate  mentioned  in  section  forty-one  shall  not  be  iasned 
by  any  Marriage  Registrar,  until  one  of  the  parties  intending  marriage 
appears  personally  be  tore  such  Marriage  Registrar,  and  makes  OATH 

(a)  that  he  or  she  believes  that  there  is  not  any  impediment  of 
kindred  or  affinity,  or  other  lawiul  hindrance,  to  the  said  marriage,  and 

(b)  that  both  the  parties  have,  or  (where  they  have  dwelt  in  the 
districts  or  different  Marriage  Registrars)  that  the  party  making  such 
oath  has,  had  their,  his  or  her  usual  place  of  abode  within  the  district  of 
such  Marriage  Registrar, 

and,  where  either  or  each  of  the  parties  is  a  minor, 

(c)  that  the  consent  or  consents  to  such  marriage  required  by  law 
has  or  have  been  obtained  thereto,  or  that  there  is  no  person  resident  in 
India  authorized  to  give  such  consent,  as  the  case  may  be. 

43.  When  one  of  the  parties  intending  marriage  is  a  MINOR,  and 
both  such  parties  are  at  the  time  resident  in  any  of  the  towns  of  Calcutta, 
Madras  and  Bombay,  and  are  desirous  of  being  married  in  less  than 
fourteen  days  after  the  entry  of  such  notice  as  aforesaid,  they  may  aiply 
by  petition  to  a  Ju  Ige  of  the  High  Court,  for  an  order  upt)n  the  Marriage 
Registrar  to  whom  the  notice  of  marriage  has  been  given,  directing  bim 
to  issue  his  certificate  before  the  expiration  of  the  said  fourteen  days 
required  by  section  forty-one. 
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And  on  sufficient  canse  being  shown,  the  snid  Judge  may,  in  his 
discretion,  make  an  order  upon  such  Marriage  Registrar,  directing  him 
to  issae  his  certificate  at  any  time  to  be  mentioned  iu  the  said  order,  before 
the  expiration  of  the  fourteen  days  so  required  ; 

And  the  said  Marriage  Registrar,  on  receipt  of  the  said  order,  shall 
issue  his  certificate  in  accordance  therewith. 

44.  The  provisions  of  section  nineteen  apply  to  every  marriage  under 
this  Part,  either  of  the  parties  to  which  he  is  a  minor ; 

and  any  person  whose  CONSENT  to  such  marriage  would  be  required 
thereunder  may  enter  a  PRO  TEST  against  the  issue  of  the  Marriage  Re- 
gistrar's certificate,  by  writing,  at  anytime  before  the  issue  of  such  certi- 
nctte,  the  word  *'  forbidden,"  opposite  to  the  entry  of  the  notice  of  such 
intended  marriage  in  the  Marriage  Notice  Book,  and  by  subscribing  there- 
to his  or  her  name  and  place  of  abode,  and  his  or  her  position  with  respect 
to  either  of  the  parties,  by  reason  of  which  he  or  she  is  so  authorized. 

When  snch  protest  has  been  entered,  no  certificate  shall  issue  until  the 
Marriage  Rsgifttrar  has  examined  into  the  matter  of  the  protest,  and  is  sa- 
tisfied that  it  ouglitnot  to  obstruct  the  issue  of  the  certificate  for  the  said 
marriage,  or  uatu  the  protest  be  withdrawn  by  the  person  who  entered  it. 

45.  If  any  person  whose  consent  is  necessary  to  any  marriage  under 
this  Part  is  of  UNSOUND  MIND, 

or  if  any  such  person  (other  than  the  father)  WITHOUT  JUST  CAUSE 
WITHHOLDS  his  CONSENT  to  the  marriage, 

the  parties  intending  marriage  may  apply  by  petition,  where  the  per- 
«m whose  consent  is  necessary  is  resident  within  any  of  the  towns  of  Cal- 
cutta, Madras  and  Bombay,  to  a  Judge  of  the  High  Court,  or  if  he  is  not 
resident  within  any  of  the  said  towns,  then  to  the  District  Judge. 

And  the  said  Judge  of  the  High  Court,  or  District  Judge,  as  the  case 
niay  be,  may  examine  the  allegations  of  the  petition  in  a  summary  way. 

And  if  upon  examination  such  marriage  appears  proper,  such  Judge 
of  the  High  Court  or  District  Judg6,  as  the  case  may  be,  shall  declare  the 
niarriage  to  be  a  proper  marriage. 

Such  declaration  shall  be  as  effectual  as  if  the  person  whose  consent 
was  needed  had  consented  to  the  marriage  ; 

and  if  he  has  forbidden  the  issue  of  the  Marriage  Registrar's  certifi- 
cate, snch  certificate  shall  be  issued  and  the  like  proceedings  may  be  had 
tiDder  this  Part  in  relation  to  the  marriage  as  if  the  issue  of  such  certificate 
had  not  been  forbidden. 

46.  Whenever  a  Marriage  REGISTRAR  REFUSES  to  issue  a  CERTI- 
FICATE under  this  Part,  eitlier  of  the  parties  intending  marriage  may  ap- 
ply by  petition,  where  the  district  of  such  Registrar  is  within  any  of  the 
towns  of  Calcutta,  Madras  and  Bombay,  to  a  Judge  of  the  High  Court,  or 
if  such  district  is  not  within  any  of  the  said  towns,  then  to  the  District 
Jadge. 
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The  said  Judge  of  the  High  Ck>iirt  or  District  Judge,  as  the  case  may 
be,  may  ezamiae  the  allegations  of  the  petition  in  a  summaiy  way,  and 
•hall  decide  thereon. 

The  decision  of  such  Judge  of  the  High  Court  or  District  Judge,  as 
the  case  maybe,  shall  be  final,  and  the  Marriage  Registrar  to  whoni  the 
application  for  the  issue  of  a  certificate  was  originally  made  shall  proceed 
in  accordance  therewith. 

47.  Whenever  a  Marriage  REGISTRAR  resident  IN  any  NATIVE 
STATE  REFUSES  to  issue  his  CERTIFICATE,  either  of  the  parties  in- 
tending marriage  may  apply  by  petition  to  the  Governor  General  in 
CouncU,  who  shall  decide  thereon. 

Such  decision  shall  be  final,  and  the  Marriage  Registrar  to  whom  the 
application  was  originally  made  shall  proceed  in  accordance  therewith. 

48.  Whenever  a  Marriage  REGISTRAR,  acting  under  the  provisions 
of  section  forty-four,  is  NOT  SATISFIED  that  the  PERSON  FORBID- 
DING the  issue  of  the  certificate  is  AUTHORIZED  by  law  so  to  do  the 
said  Marriage  Registrar  shall  apply  hy  petition,  where  his  district  is 
within  any  of  the  towns  of  Calcutta,  M&dras  and  Bombay,  to  a  Judge  of 
the  High  Court,  or,  if  such  district  be  not  within  any  of  the  said  towns, 
then  to  the  District  Judge. 

The  said  petition  shall  state  all  the  circumstances  of  the  case,  and  pray 
for  the  order  and  direction  of  the  Court  concerning  the  same, 

and  the  said  Judge  of  the  High  Court  or  District  Judge,  as  the  case 
may  be,  shall  examine  into  the  allegations  of  the  petition  and  the  circum- 
stances of  the  case, 

and  if,  upon  such  examination,  it  appears  that  the  person  forbidding 
the  issue  of  such  certificate  is  not  authorized  by  law  so  to  do,  such  Jud^e  oi 
the  High  Court  or  District  Judge,  as  the  case  may  be,  shall  declare  that  the 
person  forbidding  the  issue  of  such  certificate  is  not  authorized  as  aforesaid. 

And  thereupon  such  certificate  shall  be  issued,  and  the  like  proceedings 
may  be  had  in  relation  to  such  marriage  as  if  the  issue  had  not  been  for- 
bidden. 

Whenever  a  Marriage  Registrar  appointed  under  section  eight  to  act 
^ithin  anv  NATIVE  STATE  is  not  satisfied  that  the  person  forbidding  the 
issue  of  the  certificate  is  authorized  by  law  so  to  do,  the  said  Marriage 
Registrar  shall  send  a  statement  of  all  the  circumstances  of  the  case, 
together  with  all  documents  relating  thereto,  to  the  Governor  General  in 
Council. 

If  it  appears  to  the  Governor  General  in  Council  that  the  person  f or- 
bidding  the  issu  of  such  certificate  is  not  authorised  by  law  so  to  do,  the 
Governor  GeneA*al  in  Council  shall  declare  that  the  person  forbidding  the 
issue  of  such  ce  tificate  is  not  authorized  as  aforesaid, 

and  thereupon  such  certificate  shall  be  issued^  and  the  like  proceed- 
ings may  be  had  in  relation  to  such  marriage,  as  if  the  issue  of  the  certi- 
ficate had  not  been  forbidden. 
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49.  Every  pereon  entering  a  PROTEST  with  the  Marriage  Registrar, 
under  this  Part,  against  the  issue  of  any  certificate  on  grounds  which  such 
Marriage  Registrar,  nnder  section  forty-four,  or  a  Judge  of  the  High  Court 
or  the  District  Judge,  under  section  forty-five  or  forty-six,  declares  to  be 
FRIVOLOUS  and  such  as  ought  not  to  obstruct  the  issue  of  the  certificate, 
diftll  be  liable  for  the  costs  of  all  proceedings  in  relation  thereto  and  for 
damages  to  be  recovered  by  suit  by  the  person  against  whose  marriage 
such  protest  was  entered. 

50.  The  CERTIFICATE  to  be  issued  by  the  Marriage  Registrar 
und^the  provisions  of  section  forty-one  shall  be  in  the  FORM  contained 
in  the  second  schedule  to  this  Act  annexed,  or  to  the  like  effect, 

and  the  Local  Oovemment  shall  furnish  to  every  Marriage  Registrar 
t  Bofficient  number  of  forms  of  certificate. 

51.  After  the  issue  of  the  certificate  of  the  Marriage  Registrar, 

or  where  notice  is  required  to  be  given  under  this  Act  to  the  Marriage 
B^ristrars  for  different  districts,  after  the  issue  of  the  certificates  of  die 
Marriage  Registrars  for  such  districts, 

MARRIAGE  may,  if  there  be  no  lawful  impediment  to  the  marriage 
of  the  parties  described  in  such  certificate  or  certificates,  be  solemnized 
between  them,  according  to  such  FORM  and  ceremony  as  they  think  fit 
to  adopt 

But  every  such  marriage  shall  be  solemnized  in  the  PRESENCE  OF 
some  Marriage  REGISTRAR  (to  whom  shall  be  delivered  such  certificate 
or  certificates  as  aforesaid),  AND  of  two  or  more  credible  WITNESSES 
besides  the  Marriage  Registrar. 

And  in  some  part  of  the  ceremony  each  of  the  parties  shall  declare  as 
follows  or  to  the  like  effect — 

"  I  do  solemnly  declare  that  I  know  not  of  any  lawful  impediment 
why  I,  A,  B,,  may  not  be  joined  in  matrimony  to  C.  jD.** 

And  each  of  the  parties  shall  say  to  the  other  as  follows  or  to  the  like 
effect — "  I  call  upon  these  persons  here  present  to  witness  that  I,  A.  B,, 
do  take  thee,  C  2>.,  to  be  my  lawful  wedded  wife  [^or  husband]" 

62.  Whenever  a  MARRIAGE  is  NOT  SOLEMNIZED  WITHIN 
TWO  MONTHS  after  the  copy  of  the  notice  has  been  entered  by  the  Mar- 
riage Registrar,  as  required  by  section  forty,  the  notice  and  the  certificate, 
if  any,  issued  thereupon,  and  all  other  proceedings  thereupon,  shall  be 
Toid; 

and  no  person  shall  proceed  to  solemnize  the  marriage,  nor  shall  any 
Marriage  Registrar  enter  the  same,  until  new  notice  has  been  given,  and 
entry  made,  and  certificate  thereof  given,  at  the  time  and  in  the  manner 
aforesaid. 

53.  A  Marriage  Registrar  before  whom  any  marriage  is  solemnized 
under  this  Part  may  ask  of  the  persons  to  be  married  the  several  PARTI- 
CULARS required  TO  BE  REGISTERED  touching  such  marriage. 
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64.  After  the  solemnization  of  any  marriage  under  this  Part  the 
Marriage  Registrar  present  at  such  solemnization  shall  forthwith  R  BGIS- 
TER  the  mirriage  IN  DUPLICATE,  that  is  to  say,  in  a  Marriage  Register 
Book,  according  to  the  form  of  the  fourih  schedule  hereto  annexed,  and 
also  in  a  certificate  attached  to  the  Marriage  Register  Book  as  a  counter- 
foil. 

The  entry  of  such  marriage  in  both  the  certificate  and  the  Marriage 
Register  Book  shall  be  signed  by  the  person  by  or  before  whom  the  mar- 
riage has  been  solemnized,  if  there  be  any  such  person,  and  by  the  Mar- 
riage Registrar  present  at  such  marriage,  whether  or  not  it  is  solemnized 
by  him,  and  also  by  the  parties  married,  and  attested  by  two  credible 
witnesses  other  than  the  Marriage  Registrar  and  person  solemnizing  the 
marriage. 

Every  such  entry  shall  be  made  in  order  from  the  beginning  to  the 
end  of  the  book,  and  the  nunber  of  the  certificate  shall  correspond  with 
that  of  the  entry  in  the  marriage  register  book. 

55.  The  Marriage  Rsgistrar  shall  forthwith  separate  the  CERTI- 
FICATE from  the  marriage  register  book  and  send  it,  at  the  end  of 
every  month,  to  the  Secretary  to  the  Local  Government. 

The  Marriage  Registrar  shall  keep  safely  the  said  register  book  until 
it  is  filled,  and  shall  then  send  it  to  the  Secretary  to  the  Local  Govern- 
ment, to  be  kept  by  him  with  the  records  of  his  office. 

56.  The  Marriage  Registrars  in  NATIVE  STATES  shall  send  the 
certificates  mentioned  in  section  fifty-four  to  such  officers  as  the  Governor 
General  in  Council  from  time  to  time,  by  notification  in  the  Gazette  of 
Inditty  appoints  in  this  behalf. 

57.  When  any  NATIVE  CHRISTIAN  about  to  be  married  gives  a 
notice  of  marriage,  or  applies  for  a  certificate  from  a  Marriage  Registrar, 
such  Marriage  Registrar  shall  ascertain  whether  the  said  Native  Christian 
understands  the  English  language,  and,  if  he  f'oes  not,  the  Marriage  Re- 
gistrar shall  translate,  or  cause  to  be  translated,  such  notice  or  certificate, 
or  both  of  them,  as  the  case  may  be,  to  such  Native  Christian  into  a 
language  which  he  understands  ; 

or  the  Marriage  Registrar  shall  otherwise  ascertain  whether  the  Na- 
tive Christian  is  cognizant  of  the  purport  and  efEect  of  the  said  notice 
and  certificates.  • 

58.  When  any  Native  Christian  is  married  under  the  provisions  of 
this  Part,  the  person  solemnizing  the  marriage  shall  ascei-taiii  whether 
such  Native  Christian  understands  the  English  language,  and  if 
he  does  not,  the  person  solemnizingthemarriage  shall,  at  the  time  of  the 
solemnization  translate,  or  cause  to  be  trai^lated,  to  such  Native  Christian, 
into  a  language  which  he  understands,  the  DECLARATIONS  made  at  such 
marriage  in  accordance  with  the  provisions  of  this  Act. 

59.  The  REGISTRATION  of  marriages  between  Native  Christians 
under  this  Part  shall  be  made  in  conformity  with  the  rules  laid  down  in 
Section  thirty-seven  (so  far  as  they  are  applicable),  and  not  otherwise. 
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PART  VI. 

Marriage  of  Native  Christians. 

60.  Every  marriage  between  Native  Christiang  applying  for  a 
certiftcate,  shall,  without  the  prolitninary  aotice  required  under  Part  III.,  be 
certified  under  this  Part,  if  the  following  conditious  be  fulfilled,  and  not 
otherwise  : — 

(1)  The  AGE  of  the  man  intending  to  be  married  shall  exceed  sixteen 
years,  and  the  age  of  the  woman  intending  to  be  married  shall  exceed 
thirteen  years  : 

(2)  Neither  of  the  persons  intending  to  be  married  shall  have  a  wife 
or  husband  still  living  : 

(3)  In  the  presence  of  a  person  licensed  under  section  nine,  and  of 
at  least  two  credible  witnesses  other  than  such  person,  each  of  the  parties 
shall  say  to  the  other — 

"  I  call  upon  these  persons  here  present  to  witness  that  I,  A .  R,  in  the 
presenceof  Almighty  God,  and  in  the  name  of  our  Lord  Jesus  Christ,  do 
take  thee,  C  D.,  to  be  my  lawful  wedded  wife  [or  husband]"  or  words 
to  the  like  effect  : 

Provided  that  no  marriage  shall  be  certified  under  this  Part  when 
either  of  the  pirties  intending  to  be  married  has  not  completed  his  or  her 
eighteenth  year,  unless  such  CONSENT  as  is  mentioned  in  section  nineteen 
ban  been  given  to  the  intended  marriage,  or  unless  it  appears  that  there  is 
DO  person  living  authorised  to  give  such  consent. 

61-  When,  in  respect  to  any  marriage  solemnized  under  this  Part,  the 
conditions  prescribed  in  section  sixty  have  been  fulfilled,  the  person  licensed 
as  aforesaid,  in  whone  presence  the  said  declaration  has  been  made,  shall 
on  the  a  I  plication  of  either  of  the  parties  to  such  marriage,  and,  on  the 
payment  of  a  fee  of  four  aunas  grant  a  CER  HFICATE  OF  the  MARRIAGE. 

The  certificate  shall  be  signed  by  such  licensed  person,  and  shall  be 
received  in  any  suit  touching  the  validity  of  such  marriage  as  conclusive 
proof  of  its  having  been  performed. 

62.  A  REGISTER  BOOK  of  all  marriages  of  which  certificates  are 
granted  under  section  sixty-one,  shall  be  kept  by  the  person  granting  such 
certificates  in  his  own  vernacular  language. 

Such  register-book  shall  be  kept  according  to  such  form  as  the  Local 
Government  from  time  to  time  prescribes  in  this  behalf,  and  true  extracts 
therefrom,  duly  authenticated,  shall  be  deposited  at  such  places  as  the 
Local  Government  directs. 

63.  Every  person  licensed  under  this  Act  to  grant  certificates  of 
marriage,  and  keeping  a  marrias:e  register  book  under  section  sixty-two 
shall,  at  all  reasonable  times,  allow  SEARCH  to  be  made  in  such  book, 

and  shall,  on  payment  of  the  proper  fee,  give  a  copy,  certified  under  his 

hand,  of  any  entry  therein. 
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64.  The  provisions  of  sections  sixty-two  and  sixty-three  as  to  the 
form  of  the  register  book,  depositing  extracts  therefrom,  allowing  searches 
thereof,  and  giving  copies  of  the  entries  therein,  shall  mutatis  mutandisj 
apply  to  the  books  kept  under  section  thirty-seven. 

65.  This  Part  of  this  Act,  except  so  much  of  sections  sixty-two  and 
sixty-three  as  are  referred  to  in  section  sixty-four,  shall  not  apply  to 
marriages  between  Roman  Catholics.  But  nothing  herein  contained  shall 
invalidate  any  marriage  celebrated  between  Roman  Catliolics  under  the 
provisions  of  Part  V.  of  Act  No.  XXV.  of  1864,  previous  to  the  twenty- 
third  day  of  February  1865. 

PART  VII. 
Penalties. 

66.  Whoever,  for  the  purpose  of  procuring  any  marriage,  inten- 
tionally makes  any  FALSE  OATH  or  signs  any  false  notice  or  certificate 
required  by  this  Act,  shall  be  deemed  guilty  of  the  offence  described  in 
section  one  hundred  and  ninety-three  of  the  Indian  Penal  Code. 

67.  Whoever  forbids  the  issue  by  a  Marriage  Registrar  of  a  certi- 
ficate by  falsely  representing  himself  to  be  a  person  whose  consent  to  the 
marriage  is  required  by  law,  knowing  or  believing  such  REPRESENTA- 
TION to  be  FALSE,  or  not  having  reason  to  believe  it  to  be  true,  shall 
be  deemed  guilty  of  the  offence  described  in  section  two  hundred  and 
five  of  the  Indian  Penal  Code. 

68.  Whoever,  NOT  BEING  AUTHORIZED  under  this  Act  to 
solemnize  a  marriage  in  the  absence  of  a  Marriage  Registrar  of  the  dis- 
trict in  which  such  marriage  is  solemnized,  knowingly  SOLEMNIZES  a 
MARRIAGE  between  persons  one  or  both  of  whom  is  or  are  a  Christian 
or  Christians,  shall  be  punished  with  imprisonment  which  may  extend  to 
ten  years,  or  (in  lieu  of  a  sentence  of  imprisonment  for  seven  years  or 
upwards)  with  transportation  for  a  term  of  not  less  than  seven  years 
and  not  exceeding  ten  years, 

01",  if  the  offender  be  an  European  or  American  with  penal  servitude 
according  to  the  proviHions  of  Act  No.  XXIV.  of  1855  ^  (to  sub- 
stitute penal  servitude  for  the  punishment  of  transportation  in  respect  of 
European  and  American  convicts ^  and  to  amend  the  law  relating  to  the 
removal  of  such  convicts), 

and  shall  also  be  liable  to  fine. 

69.  Whoever  knowingly  and  wilfully  solemnizes  a  MARRIAGE 
between  persons,  one  or  both  of  whom  is  or  are  a  Christian  or  Christians 
at  any  time  other  than  between  the  hours  of  six  in  the  morning  and  seven 
in  the  evening,  or  IN  the  ABSENCE  OF  at  least  two  credible  WIT- 
NESSES other  than  the  person  solemnizing  the  marriage,  shall  be 
punished  with  imprisonment  for  a  term  which  may  extend  to  three 
years,  and  shall  also  be  liable  to  fine. 

*  See  Penal  Ck>de  page. 
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This  section  does  not  apply  to  marriages  solemnized  under  SPECIAL 
LICENSES  granted  by  the  Ai^lican  Bishop  of  the  Diocese  or  by  his 
Commissary,  nor  to  marriages  performed  between  the  hours  of  seven  in 
the  evening  and  six  in  the  morning  by  a  Clergyman  of  the  Church  of 
Borne,  when  he  has  received  the  general  or  special  license  in  that  behalf 
mentioned  in  section  ten. 

70.  Any  Minister  of  Religion  licensed  to  solemnize  MARRIAGES 
wider  this  Act,  who  WITHOUT  a  NOTICE  in  writing,  or  when  one  of 
the  parties  to  tlie  marriage  is  a  MINOR,  and  the  required  consent  of  the 
ptrents  or  guardians  to  such  marriage  has  not  been  obtained,  within 
&rarteen  days  after  the  receipt  by  him  of  notice  of  such  marriage,  know- 
ingly and  wilfully  solemnizes  a  marriage  under  Part  III.,  shall  be  punish- 
ed with  imprisonment  for  a  term  which  may  extend  to  three  years,  and 
shall  also  he  liable  to  fine. 

71.  A  MABRIAGE  REGISTRAR  under  this  Act,  who  commits  any 
of  the  following  OFFENCES  :— 

(1)  knowing^ly  and  wilfully  issues  any  certificate  for  marriage,  or 
solemnizes  any  xnarriage,  without  publishing  the  notice  of  sudi  marriage 
ai  directed  by  this  Act  ; 

(2)  after  the  expiration  of  two  months  from  the  issue  by  him  of  a 
cotific^cte  in  respect  of  any  marriage  solemnizes  such  marriage  ; 

(B)  solemnizes,  without  an  order  of  a  competent  Court  authorizing 
him  to  do  so,  any  marriage  when  one  of  the  parties  is  a  minor,  before  the 
expiration  of  fourteen  days  after  the  receipt  of  the  notice  of  such  marriage 
or  without  sending,  by  the  post  or  otherwise,  a  copy  of  such  notice  to  the 
Senior  Marriage  Registrar  of  the  district  if  there  be  more  Marriage 
Registrars  of  uie  district  than  one,  and  if  he  himself  be  not  the  Senior 
Marriage  Registrar  ; 

(4)  issues  any  certificate,  the  issue  of  which  has  been  prohibited  as' 
in  this  Act  provided  by  any  person  authorized  to  prohibit  the  issue  thereof, 

shall  be  punished  with  imprisonment  for  a  term  which  may  ex- 
tend to  five  years,  and  shall  also  be  liable  to  fine. 

72.  Any  Marriage  Registrar  knowingly  and  wilfully  issuing  any 
CERTinCATE  for  marriage  AFTER  the  expiration  of  THREE  MONTHS 
after  the  notice  has  been  entered  by  him  as  aforesaid, 

or  knowingly  and  wilfully  issuing,  without  the  order  of  a  competent 
Court  authorizing  him  so  to  do,  anjr  certificate  for  marriage,  where  one 
of  the  parties  intending  marriage  is  a  MINOR,  before  the  expiration  of 
fourteen  days  after  the  entry  of  such  notice,  or  any  certificate  the  issue  of 
which  has  been  forbidden  as  aforesaid  by  any  person  authorized  in  this 
behalf, 

shall  be  deemed  to  have  committed  an  ofiEence  under  section  one 
hundred  and  sixty-six  of  the  Indian  Penal  Code. 

73.  Whoever,  being  authorized  under  this  Act  to  solemnize  a  marriage 
a23 
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and  not  being  a  Clergyman  of  the  Church  of  England  aolemnizing  a 
marriage  after  due  publication  of  banns,  or  under  a  license  from  the 
Anglican  Bishop  of  the  Diocese  or  a  Suirogate  duly  autiiorized  in  that 
behalf, 

or  not  bein^  a  Gergyman  of  the  Church  of  Scotland,  solemnizing  a 
marriage  according  to  the  rules,  rites,  ceremonies  and  customs  of  Siat 
Church, 

or,  not  beinp^  a  Clergyman  of  the  Church  of  Rome,  solemnizing  a 
marriage  accordmg  to  the  rites,  rules,  ceremonies  and  customs  of  that 
church, 

knowingly  and  wilfully  issues  any  certificate  for  MARRIAGE  under 
this  Act,  or  solemnizes  any  marriage  between  such  persons  as  aforesaid 
WITHOUT  PUBLISHING  or  causing  to  be  affixed,  the  NOTICE  of  euch 
marriage  as  directed  in  Part  III.  of  this  Act,  or  after  the  expiration  of 
two  months  after  the  certificate  has  been  issued  by  him  ; 

or  knowingly  and  wilfully  issues  any  certificate  for  marriage,  or 
solemnizes  a  marria^  between  such  persons  when  one  of  the  persons 
intending  marriage  19  a  MINOR,  before  the  expiration  of  fourteen  days 
after  the  receipt  of  notice  of  such  marriage  or  wiUiout  sending,  by  the 
poster  otherwise,  a  copy  of  such  notice  to  the  Marriage  Registrar,  or  if 
there  be  more  Marriage  Registrars  than  one,  to  the  Senior  Marriage 
Registrar  of  the  district ; 

or,  knowingly  and  wilfully  ISSUES  any  CERTIFICATE,  the  issue 
of  which  has  been  FORBIDDEN  under  this  Act  by  any  person  authoriz- 
ed to  forbid  the  issue ; 

or  knowingly  and  wilfully  SOLEMNIZES  any  MARRIAGE  FOR- 
BIDDEN by  any  person  authorized  to  forbid  the  same, 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend 
to  four  years,  and  shall  also  be  liable  to  fine. 

74.  Whoeyer  NOT  BEING  LICENSED  to  grant  a  certificate  of 
marrriage  under  Part  VI.  of  this  Act,  GRANTS  such  CERTIFICATE  in- 
tending thereby  to  make  it  appear  that  he  is  so  licensed,  shall  be  pun- 
ished with  imprisonment  for  a  term  which  may  extend  to  five  years,  and 
shall  also  be  liable  to  fine. 

75.  Whoever,  by  himself  or  another,  wilfully  DESTROYS  or  in- 
jures any  REGISTER  book  or  the  counterfoil  certificates  thereof,  or  any 
part  thereof,  or  any  authenticated  extract  therefrom, 

or  falsely  makes  or  counterfeits  any  part  of  such  register  book  or 
coimterfoil  certificates, 

or  wilfully  inserts  any  false  entry  in  any  such  register  book  or 
counterfoil  certificate  or  authenticated  extract, 

shall  be  punished  with  imprisonment  for  a  term  which  may  extend 
to  seven  years,  and  shall  also  be  liable  to  fine. 

76.  The  PROSECUTION  for  every  offence  punishable  under  this 
Act  shall  be  commenced  within  two  years  after  the  offence  is  committed. 


Digitized  by  VjOOQIC 


ACT  15  OP  1872.  civil.  06DB.     CHAPTER  IT.  23 

PART  vin. 

Miscellaneous. 

77.  Whenever  any  marriage  has  been  solemnized  in  accordance 
with  the  provisions  of  sections  four  and  five,  it  shall  not  be  void  merely 
00  account  of  any  IBREX^ULARITY  in  respect  of  any  of  the  following 
matters,  namely : — 

(1.)  Any  statement  made  in  regard  to  the  dwelling  of  the  persons 
married,  or  to  the  consent  of  any  person  whose  consent  to  snch  marriage 
is  required  by  law  : 

(2.)  The  notice  of  the  marriage  : 

(3.)  The  certificate  or  translation  thereof  : 

(4.)  The  time  and  place  at  which  the  marriage  has  been  solemnized  * 

(5.)  The  registration  of  the  marriage. 

78.  Every  person  charged  with  the  duty  of  registering  any  marriage 
who  discovers  any  ERROR  IN  the  form  or  substance  of  any  such  ENTRY 
may,  within  one  month  next  after  the  discovery  of  such  error,  in  the  pre- 
8^08  of  the  persons  married,  or,  in  case  of  their  death  or  absence,  in  the 
presence  of  two  other  credible  witnesses,  correct  the  error  by  entry  in 
the  margin,  without  any  alteration  of  the  original  entry,  and  shall  sign  the 
maigin  J  entry,  and  add  thereto  the  date  of  such  correction,  and  such  per- 
son shall  make  the  like  marginal  entry  in  the  certificate  thereof. 

And  every  entry  made  under  this  section  shall  be  attested  by  the 
witnesses  in  whose  presence  it  was  made. 

And,  in  case  such  certificate  has  been  already  sent  to  the  Secretary  to 
the  Local  Government,  such  persons  shall  make  and  send  in  like  manner  a 
separate  certificate  of  the  original  erroneous  entry,  and  of  the  marginal 
correction  therein  made. 

79.  Every  person  solemnizing  a  marriage  under  this  Act,  and  hereby 
required  to  register  the  same,  and  every  Marriage  Registrar  or  Secretary  to 
a  Local  Government  having  the  custody  for  the  time  being  of  any  register 
of  marriages,  or  of  any  certificate,  or  duplicate  or  copies  of  certificate  under 
this  Act,  shall,  on  payment  of  the  proper  fees,  at  all  reasonable  times  allow 
SEARCHES  to  be  made  IN  such  REGISTER,  or  for  such  certificate,  or 
doplicate  or  copies,  and  give  a  copy  under  his  hand  of  any  entry  in  the  same. 

80.  Every  CERTIFIED  COPY,  purporting  to  be  signed  by  the  per- 
son entrusted  under  this  Act  with  the  cu^ody  of  any  marriage  register  or 
certificate,  or  duplicate  required  to  be  kept  or  delivered  under  this  Act,  of 
any  entry  of  a  marriage  in  such  register,  or  of  any  such  certificate  or  du- 
plicate, shall  be  received  as  EVIDENCE  of  the  marriage  purporting  to  be  so 
entered,  or  of  the  facts  purporting  to  be  so  certified  therein,  without  fur- 
Aer  proof  of  such  register  or  certificate,  or  duplicate,  or  of  any  entry 
therein,  respectively,  or  of  such  copy. 

81.  The  Secretary  to  the  Local  Government  and  the  officers  appointed 
under  section  fifty-six  shall  at  the  end  of  every  quarter  in  each  year,  select 
from  the  certificates  of  marriages  forwarded  to  them  respectively  during 
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such  quarter,  the  CERTIFICATES  of  the  marriages  of  which  the  (Jovemor 
General  in  Council  may  desire  that  evidence  shall  be  TRANSMITTED  TO 
ENGLAND,  and  shall  send  the  same  certificates  signed  by  them  respectively 
to  the  Secretary  to  the  Govenmient  of  India  in  the  Home  Department,  for 
the  purpose  of  being  forwarded  to  the  Secretary  of  State  for  India  and 
delivered  to  the  Registrar  General  of  Births,  Deaths  and  Marriages  : 

Provided  that  in  the  case  of  the  Governments  of  Madras  and  Bonobav, 
the  said  certificates  shall  be  forwarded  by  such  Governments  respectively 
directly  to  the  Secretary  of  State  for  India. 

82.  FEES  shall  be  chargeable  under  this  Act  for— 

receiving  and  publishing  notices  of  marriagpe  ; 

issuing  certificates  of  marriage  by  Marriage  Registrars  and  register- 
ing marriages  by  the  same  ; 

entering  protests  against,  or  prohibitions  of,  the  issue  of  marriage 
certificates  by  the  said  Registrars ; 

searching  register  books  or  certificates,  or  duplicates,  or  copies  thereof ; 

giving  copies  of  entries  in  the  same  under  sections  sixty-three  and 
seventy-nine. 

The  Local  Government  shall  fix  the  amount  of  such  fees  respectivdy, 

and  may  from  time  to  time  vary  or  remit  them  either  generally  or  in 
special  cases,  as  to  it  may  seem  fit. 

83.  The  Local  Government  may  make  RU  LES  in  regard  to  the  disposal 
of  the  fees  mentioned  in  section  eight-two,  the  supply  of  register  books, 
and  the  preparation  and  submission  of  returns  of  -marriages  solemnized 
under  this  Act. 

84.  The  powers  conferred  on  the  Local  Government  by  sections  eighty- 
two  and  eighty-three  may,  so  far  as  regards  NATIVE  STATES,  be  exercis- 
ed by  the  Governor  General  in  Council. 

85.  The  Local  Government  may,  by  notification  in  the  official  G-azette, 
declare  who  shall,  in  any  place  to  which  this  Act  applies,  be  deemed  to  be 
the  DISTRICT  JUDGE. 

86.  The  POWERS  and  functions  given  by  this  Act  to  the  GOVER- 
NOR GENERAL  in  Council  MAY  BE  DELEGATED  to  and  exercised  by 
such  officers  as  the  Governor  General  in  Council  from  time  to  time  appoints 
in  this  behalf. 

And  all  such  powers  and  functions  may  be  exercised,  as  regards  Native 
States  situate  within  the  local  limits  of  the  Presidencies  of  Fort  Saint 
George  and  Bombay,  by  the  Governors  in  Council  of  those  Presidencies 
respectively. 

87.  Nothing  in  this  Act  applies  to  any  MARRIAGE  performed  BY 
any  Minister,  CONSUL,  or  Consular  Agent  between  subjects  of  the  State 
which  he  represents  and  according  to  the  laws  of  such  State. 

88.  Nothing  in  this  Act  shall  be  deemed  to  validate  any  MARRIAGE 
WHICH  the  personal  LAW  applicable  to  either  OF  the  PARTIES 
FORBIDS  him  or  her  to  enter  into. 
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SCHEDULE  I. 

(See  Sections  12  and  38.) 

NOTICE  OF  MARRUGE. 

To  a  Minister  (or  Registrar)  of 

I  hereby  give  y<m  notice  that  a  marriage  is  intended  to  be  had,  within  three  ca- 
lesder  months  ^om  the  date  hereof,  between  me  and  the  other  pi^y  herein-named 
ami  described  (that  ia  to  say) :— 


i|!?r 

Jislsl 

6 


Karnes. 


Candi> 
tloiu 


llUmk  or 
Profae 


Age. 


DweU- 

ing 

place. 


Lengtik 
of  resi- 
dence. 


^ 


s 


li 

^ 


I 


i 


.1 


:^ 


I 

3 


CO 


I 


I 
I 


'fe. 


a 


Witness  my  hand,  this  day  of  seyenty-two. 

(Signed)    JAMES  SMITH. 

fTbe  doKcf  in  this  schedole  are  to  be  filled  np  ts  the  case  may  bcj  end  the  blsnk 
diTisum  thereof  ia  only  to  be  filled  np  when  one  of  the  parties  lives  in  snother 
district] 
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I, 


SCHEDULE  11. 

(See  Sections  24  and  SOJ 

CERTIFICATE  OF  RECEIPT  OF  NOTICE. 


do  hereby  certify  that  on  the  day  of  notice  was  duly  entered  in 

my  Marriage  Notice  Book  of  the  marriage  intended  between  the  parties  therein- 
named  and  described,  delivered  under  the  hand  of  one  of  the  pazties 
(that  is  to  say)  :— 


^  o  5  S  «»  . 


Names. 


Condi- 
tion. 


Rank  or 

Profes 

sion. 


Age. 


DweU- 

ing 

place. 


Length 
of  resi- 
dence. 


►? 


cS 

« 
^ 

t! 

:! 


■g 

I 


i 


!^ 


I 


85. 

I 


a 


6 
1 

I 


and  that  the  declaration  required  by  section  seventeen  or  forty-one  of  '*  The  Indian 
Christian  Marriage  Act,  1872/*  has  been  duly  made  by  the  said  (James  Smith). 
Date  of  notice  entered  "^     The  issue  of  this  certificate  has  not  been 

>prohibited  by  any  person  authorized  to  forbid 
Date  of  Certificate  given  J  the  issue  thereof. 

Witness  my  hand,  this  day  of  seventy-two. 

(Signed) 

This  certificate  will  be  void,  unless  the  marriage  is  solemnized  on  or  before  the 

day  of 
[The  italics  in  the  schedule  are  to  be  filled  up  as  the  case  may  be,  and  the  blank 
division  thereof  is  only  to  be  filled  up  when  one  of  the  parties  lives  in  another  district.] 
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SCHEDULE  III. 

(See  Section  28.) 

FORM  OF  REGISTER  OF  MARRIAGES. 

Qoaiterly  Retorna  of  MARRIAGES  for 

{CalcatU. 
MadnA. 
Bombay. 

r  Calcutta,) 

I, ,  Registnr  of  the  Archdeaconry  of  •<  Madras,    >do  hereby  certify 

(Bombay,  J 
ttatthe  amiezad  are  correct  eopiea  of  the  original!  and  Oflldal  Qoarteily  Betnmi  of 

{Calcutta,) 
Madras,   Vat  made  and  transmitted,to  me  for 
Bombay,  J 
the  qmrter  commencing  the  day  of  ending  the  day 

of  in  the  year  of  Oar  Lord 

[Signature  of  Registrar.] 

{Calcutta, 
Madras, 
Bombay, 

rAUahabad. 

MABBIAGES  8<demnized  at  }  SUSK^"' 

(calcatta,Ac.,Ac 


Who  Makrtkpw 


Namxsof 
Pabtiks. 


I 


I 
I 


1 


.1 


11 


II 
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Act  No.  IV.  of  1869. 
The  Indian  Divorce  Act,  1869. 

Pabts.  SscnoHt. 

L   PreUminarf  ....».- 1 

IL   JvriBdiction  - » «.••  4 

nL    DiMolntiGii  of  Marriage »..^  10 

IV.   Nullity  of  Marriage   *^... ^ ^..»....  Ift 

y.   Judicial  Separation 29 

VL    Protection  Orders 28 

TIL    Befltitation  of  Ckyiyagal  Ri«^   ^....» 82 

YUL    CMunages  and  Corts ^ » ^ 88 

Qu    Alimony   ...m. •.. •• »••••  86 

XL   Custody  of  CSiUdren 41 

XIL   Pfocedue. « 46 

XIIL    Be-maniage 57 

IIV.   MiaeeUaneons 60 

ilii  Act  to  amend  the  law  relating  to  Dworee  ami  Mairimamai 
OauBCs  in  India. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  diyorce 
of  persons  professing  the  Christian  religion,  and  to  confer  upon  certain 
Courts  jurisdiction  in  matters  matrimonial ;  It  ia  hereby  enacted  iMi 
follows : 


L'-'PreUminafy, 

1.  This  Act  may  be  called  '*  The  Indian  Divorce  Act,'*  and  shall  come 
into  operation  on  the  first  day  of  April  1869. 

2.  This  Act  shall  extend  to  the  whole  of  British  India,  and  (so  far 
oily  as  regards  British  subjects  within  the  dominions  hereinafter  men- 
^aoned)  to  the  dominions  of  Princes  and  States  in  India  in  allianoe  witk 
Her  Majesty. 

Nothing  hereinafter  contained  shall  authorize  any  Court  to  grant  any 
relief  under  this  Act,  except  in  cases  where  the  petitioner  proiesses  the 
Cliristian  religion  and  lesides  in  India  at  the  time  of  presenting  tiva  peti- 
tioa; 

«34 
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or  to  make  decrees  of  DISSOLUTION  of  marriage  except  IN  the 
FOLLOWING  CASES :— (a)  where  the  marriage  shall  have  been  solem- 
nized in  India  ;  or  (h)  where  the  adultery,  rape,  or  unnatural  crime  com- 
Elained  of  shall  have  been  committed  in  India  ;  or  (c)  where  the  husband^ 
as,  since  the  solemnization  of  the  marriage,  exchanged  his  profession  of 
Christianity  for  the  profession  of  some  other  form  of  religion  ; 

or  to  make  decrees  of  NULLITT  of  marriage  except  in  cases  where 
the  marriage  has  been  solemnized  in  India. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject 
or  context — 

(1)  "HIGH  COURT"  means,  in  any  Regulation  Province,  the 
Court  there  established  under  the  Act  of  the  twenty-fourth  and  twenty- 
fifth  of  Victoria,  Chapter  one  hundred  and  four, 

in  the  territories  for  the  time  being  subject  to  the  government  of  the 
Lieutenant  Governor  of  the  Panjab,  the  Chiel  Court  of  the  Panjab, 

in  British  Burmah,  the  High  Court  of  Judicature  at  Fort  William  in 
Bengal, 

and  in  any  other  Non-Regulation  Province  and  in  any  place  in  the 
dominions  of  the  Princes  and  States  of  India  in  alliance  with  Her  Majesty, 
the  High  Court  or  Chief  Court  to  whose  original  criminal  jurisdiction  the 
petitioner  is  for  the  time  being  subject,  or  would  be  subject,  if  he  or  she 
were  an  European  British  subject  of  Her  Majesty  : 

In  the  case  of  any  petition  under  this  Act, '  High  Court'  is  that  one  of 
the  aforesaid  Courts  within  the  local  limits  of  whose  ordinary  appellate 
jurisdiction,  or  of  whose  jurisdiction  under  this  Act,  the  husband  and  wife 
reside  or  last  resided  together  : 

(2)  "  DISTRICT  JUDGE"  means,  in  the  Regulation  Provinces,  a 
Judge  of  a  principal  Civil  Court  of  original  jurisdiction, 

in  the  Non- Regulation  Provinces,  other  than  British  Burmah  and  Sind 
a  Commissioner  of  a  Division, 

in  Pegu,  the  Recorder  at  Rangoon, 

in  Arrakan,  the  Recorder  at  R vigoon  until  a  Recorder's  Court  is  estab* 
lished  at  Akyab,  and  thenceforward  the  Recorder  at  Akyab, 

in  the  Tenasserim  Provinces,  the  Recorder  at  Maulmain, 

in  Sind,  the  Judicial  Commissioner  in  that  province, 

and  in  any  place  in  the  dominions  of  the  Princes  and  States  aforesaid, 
such  offioer  as  the  Governor  General  of  India  in  Council  shall  from  time  to 
time  appoint  in  this  behalf  by  notification  in  the  ChzzetU  of  India,  and,  in 
the  absence  of  such  officer,  the  High  Court  in  the  exercise  of  its  original 
jurisdiction  under  this  Act : 

(3)  "  DISTRICT  COURT'  means,  in  the  case  of  anjr  petition  under 
I  Act,<"     ''      '    '  ' 


this  Act,  the  Court  of  the  District  Judge  within  the  local  limits  of  whose 
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(vdinaiT  jnriadiction,  or  of  whoee  jnrifldiction  under  this  Act  the  husband 
and  wile  reside  or  last  resided  together : 

(4)  "^  GOUBT"  means  the  High  Court  or  the  District  Court,  as  the 
ctaemaybe: 

(5)  "MINOR  CHILDREN"  means,  in  the  case  of  sons  of  Native 
fatfa^  boys  who  have  not  completed  the  age  of  sixteen  years,  and,  in 
the  case  of  daughters  of  native  fathers,  girb  who  have  not  completed  the 
ige  of  thirteen  years :  In  other  cases  it  means  unmarried  children  who 
IttTe  not  completed  the  age  of  eighteen  years : 

(6)  "  INCESTUOUS  ADULTERY"  means  adultery  committed  by  a 
hosband  with  a  woman  with  whom,  if  bis  wife  were  dead,  he  could  not 
kwfuUy  contract  marriage  by  reason  of  her  being  within  the  prohibited 
degrees  of  consanguinity  (whether  natural  or  legal)  or  affinity  : 

(7)  '« BIGAMY  WITH  ADULTERY"  means  adultery  with  the 
nme  woman  with  whom  the  bigamy  was  commitced  : 

(8)  "MARRIAGE  WITH  ANOTHER  WOMAN"  means  marriage 
of  tny  person  being  married  to  any  other  person,  during  the  life  of  the 
former  wife,  whether  the  second  marriage  shall  have  taken  place  within 
the  dominions  of  Her  Majesty  or  elsewhere : 

(9)  "  DESERTION*  implies  an  abandonment  against  the  wish  of 
the  person  charging  it : 

(10)  And  "  PROPERTY"  includes  in  the  case  of  a  wife  any  property 
to  which  she  is  entitled  for  an  estate  in  remainder,  or  reversion  or  as  a 
tnistee,  executrix  or  administratrix ;  and  the  date  of  the  death  of  the 
testator  or  intestate  shall  be  deemed  to  be  the  time  at  which  any  such  wife 
beooioes  entitled  as  executrix  or  administratrix. 


11. — JwrisdicHofu 

4.  The  jurisdiction  now  exercised  by  the  High  Courts  in  respect  of 
diyorce  a  menaa  et  ioro,  and  in  all  other  CAUSES,  suits,  and  matters 
MATRIMONIAL,  shall  be  exercised  by  such  Courts  and  by  the  District 
Courts  subject  to  the  provisions  in  this  Act  maintained,  and  not  otherwise  : 
except  so  far  as  relates  to  the  granting  of  marriage-licenses,  which  may  be 
gnmted  as  if  this  Act  had  not  been  passed. 

6.  Any  DECREE  or  order  OF  the  late  SUPREME  COURT  of  Judi- 
cature at  Calcutta,  Madras,  or  Bombay  sitting  on  the  ecclesiastical  side, 
or  of  any  of  the  said  High  Courts  sitting  in  the  exercise  of  their  matrimo- 
oitl  jurisdiction  respectively,  in  any  cause  or  matter  matrimonial,  may  be 
enforced  and  dealt  with  by  the  said  High  Courts,  respectively,  as  herein- 
after mentioned,  in  like  manner  as  if  such  decree  or  order  bad  been  origin- 
ally made  under  this  Act  by  the  Court  so  enforcing  or  dealing  with  the 
tame. 

6.  Ail  suns  and  proceedings  in  causes  and  matters  matrimonial, 
which  when  this  Act  comes  into  operation  are  PENDING  in  any  High 
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Ooiiit,  i^all  be  dealt  witii  and  decided  by  each  Court,  ao  far  aa  may  be, 
as  if  they  had  been  originaliy  institated  therein  nnder  wis  Act. 

7.  Subject  to  the  provisions  contained  in  this  Act,  the  High  Courts 
and  District  COURTS  SHALL,  in  all  suits  and  proceedings  hereunder, 
ACT  aod  give  relief  ON  PRINCIPLES  and  rules  which,  in  the  opinion 
of  the  said  Courts,  are  as  nearly  as  may  be  CONFORMABLE  TO  the 
principles  and  rules  on  which  the  COURT  FOR  DIVORCE  and  Matri- 
monial Causes  IN  ENGLAND  for  the  time  being  acts  and  gives  relief. 

3.  The  High  Court  may,  whenever  it  thinks  fit,  REMOVE  and  tnr 
and  determine  as  a  Court  of  original  jurisdiction  any  SUIT  or  proceed- 
ing instituted  under  this  Act  in  the  Court  of  any  District  Judge  within  the 
limits  of  its  jurisdiction  under  this  Act. 

The  High  Court  may  also  withdraw  any  such  suit  or  prooeedinff,  and 
TRANSFER  it  for  trial  or  disposal  to  the  Court  of  any  other  such  Dis- 
trict Judge, 

9.  When  any  question  of  law  or  usage  having  the  force  of  law  arises 
at  any  point  in  the  proceedings  previous  to  the  hearing  of  any  suit  under 
this  Act  by  a  Distnct  Court  or  at  any  subsequent  stage  of  such  suit,  or 
in  the  execution  of  the  decree  therein  or  order  thereon, 

the  Court  may,  either  of  its  own  motion  or  on  the  application  of  any 
of  the  parties,  draw  up  a  statement  of  the  case,  and  refer  it,  with  the 
Court's  own  opinion  thereon,  to  the  decision  of  t^e  High  Court. 

If  the  question  has  arisen  previous  to  or  in  the  hearing,  the  Dis- 
trict Court  may  either  stay  such  proceedings,  or  proceed  m  the  case 
pending  such  REFERENCE,  and  pass  a  decree  contingent  upon  the 
opinion  of  the  High  Court  upon  it 

If  a  decree  or  order  has  been  made,  its  execution  shall  be  stayed 
until  the  receipt  of  the  order  of  the  High  Court  upon  such  reference. 


lIL^D%89oki(i(m  of  Marriage. 

10.  Any  HUSBAND  may  present  a  petition  to  the  District  Court 
Or  to  the  High  Court,  praying  that  his  marriage  may  be  dissolved  on 
the  ground  that  his  wife  has,  since  the  solemnization  thereof,  been  guilty 
of  ADULTERY. 

Any  WIFE  may  present  a  petition  to  the  District  Court  or  to  the  High 
Court,  praying  that  her  marriage  mav  be  dissolved  on  the  ground  that 
since  the  solemnization  thereof  her  husband  has  exchanged  his  profession 
of  Christianity  for  the  profession  of  some  other  RELIGION,  and  gone 
through  a  form  of  marriage  with  another  woman  ; 

or  has  been  guilty  of  INCESTUOUS  ADULTERY,  or  of  BIGAMY 
with  ADULTERY,  or  of  MARRIAGE  with  another  woman  WITH 
ADULTERY, 

ordE  RAPE,  SOD<»fY,  or  BESHALITY, 
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Of  of  ADULTERY  oonpled  WITH  such  CRUELTY  as  without 
adultery  would  have  entitled  her  to  a  divorce  a  inensa  tt  t&ro^ 

or  of  ADULTERY  coupled  WITH  DESERTION,  without  reasonable 
txcaetf  for  two  years  or  upwards. 

Every  such  petition  shall  state,  as  distinctly  as  the  nature  of  the 
case  pomita,  the  nicts  on  which  the  claim  to  have  such  marriage  dissolved 
is^miided. 

11.  Upon  any  such  petition  presented  by  a  husband,  the  petitioner 
riiall  make  the  alleged  adulterer  a  CO-RESPONDENT  to  the  said  petition, 
unless  he  is  excused  from  so  doing  on  one  of  the  following  grounds,  to 
be  allowed  by  the  Court : 

(1)  That  the  respondent  is  leading  the  life  of  a  prostitute,  and  that 
the  petitioner  knows  of  no  person  with  whom  the  adultery  has  been  com- 
mitted. 

(2)  That  the  name  of  the  alleged  adulterer  is  unkown  to  the  peti- 
tioner, alUiough  he  has  made  due  efforts  to  discover  it. 

(3)  That  the  alleged  adulterer  is  dead. 

12.  Upon  any  such  petition  for  the  dissolution  of  a  marriage,  thd 
Court  shall  satisfy  itself,  so  far  as  it  reasonably  can,  not  only  as  to  the 
ficti  alleged,  but  also  whether  or  not  the  petitiouer  has  been  in  any  manner 
accessory  to,  or  CONNIVING  at,  the  goin^  through  of  the  said  form  of 
marriage,  or  the  adultery,  or  has  CONDONED  the  saine,  and  shall  also 
inquiie  into  any  countercharge  which  may  be  made  against  the  petitioner. 

13.  In  case  the  Court,  on  the  evidence  in  relation  to  any  such  petition 
Is  satisfied  that  the  petitioner's  CASE  has  NOT  been  PROVED,  or  is  not 
satisfied  that  the  alleged  adultery  has  been  committed, 

or  finds  that  the  petitioner,  has  during  the  marriage,  been  accessory 
to,  or  conniving  at,  the  going  through  of  the  said  form  of  marriage,  or  the 
adultery  of  the  other  party  to  the  marriage,  or  has  condoned  the  adultery 
complained  of, 

or  that  the  petition  is  presented  or  prosecuted  in  collusion  with  either 
of  the  respondents, 

then  and  in  any  of  the  said  cases  the  Court  shdl  dismiss  the  petition. 

When  a  petition  is  dismissed  by  a  District  Court  under  this  section, 
the  petitioner  may,  nevortheless,  present  a  similar  petition  to  the  High  Court. 

14.  In  case  the  Comt  is  satisfied  on  the  evidence  that  the  CASE  of 
the  petitioner  has  been  PROVED, 

and  does  not  find  that  the  petitioner  has  been  in  any  manner  accessory 
to,  or  coimiving  at,  the  going  through  of  the  said  form  of  marriage, 
or  the  adultery  of  the  other  party  to  the  marriage,  or  has  condoned  tiie 
adultery  complained  of, 
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or  that  the  petition  is  presented  or  prosecuted  in  collusion  with 
either  of  the  respondents, 

the  Court  shall  pronounce  a  decree  declaring  such  marriage  to  be 
dissolved  in  the  manner  and  subject  to  all  the  provisions  and  limitations 
in  sections  sixteen  and  seventeen  made  and  declared : 

Provided  that  the  Court  shall  not  be  bound  to  pronounce  such 
decree  if  it  finds  that  ihe  petitioner  has,  during  the  marriage,  been 
guilty  of  adultery, 

or  if  the  petitioner  has,  in  the  opinion  of  the  Court,  been  guilty  of 
unreasonable  delay  in  presenting  or  prosecuting  such  petition, 

or  of  cruelty  towards  the  other  party  to  the  marriage, 

or  of  having  deserted  or  wilfully  separated  himself  or  herself  from  the 
other  party  before  the  adultery  complained  of,  and  without  reasonable 
excuse, 

or  of  such  wilful  neglect  or  misconduct  of  or  towards  the  other  party 
as  has  conduced  to  the  adultery. 

No  adultery  shall  be  deemed  to  have  been  CONDONED  within  the 
meaning  of  this  Act  unless  where  conjugal  cohabitation  has  been 
resumed  or  continued. 

15.  In  any  suit  instituted  for  dissolution  of  marriage,  if  the  RES- 
PONDENT OPPOSES  the  RELIEF  sought  ON  the  GROUND,  in  case  of 
such  a  suit  instituted  by  a  husband,  OF  his  adultery,  cruelty,  or  desertion 
witliout  reasonable  excuse,  or,  in  case  of  such  a  suit  instituted  by  a  wife, 
on  the  ground  of  her  adultery  and  cruelty,  the  Court  may  in  such  suit 
give  to  the  respondent,  on  his  or  her  apphcation,  the  same  relief  to  which 
he  or  she  would  have  been  entitled  in  case  he  or  she  had  presented  a  peti- 
tion seeking  such  relief,  and  the  respondent  sh^l  be  competent  to  give 
evidence  of  or  relating  to  such  cruelty  or  desertion. 

16.  Every  decree  for  a  dissolution  of  marriage  made  by  a  Hish 
Court  not  being  a  confirmation  of  a  decree  of  a  District  Court,  shall,  m 
the  first  instance,  be  a  DECREE  NISI^  not  to  be  made  absolute  till  after 
the  expiration  of  such  time,  not  less  than  six  months  from  the  pro- 
nouncing thereof,  as  the  High  Court  by  general  or  special  Order  m>m 
time  to  time  directs. 

During  that  period  any  person  shall  be  at  liberty,  in  such  manner  as 
the  High  Court  by  general  or  special  order  from  time  to  time  directs,  to 
show  cause  why  the  said  decree  should  not  be  made  absolute  by  reason 
of  the  same  having  been  obtained  by  COLLUSION  or  by  reason  of 
material  facts  not  being  brought  before  the  Court 

On  cause  being  so  shown,  the  Court  shall  deal  with  the  case  by  mak- 
ing the  decree  absolute,  or  by  reversing  the  deoree  nisi^  or  by  requiring 
further  inquiry,  or  otherwise  as  justice  may  demand. 

The  Hi^h  Court  may  order  the  costs  of  Counsel  and  witnesses  and 
otherwise  arising  from  such  cause  being  shown  to  be  paid  by  the  parties 
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or  Bocb  one  or  more  of  them  as  it  thinks  fit,  including  a  wife,  if  she  have 
aeparaie  property. 

Whenever  a  decree  nisi  has  been  made,  and  the  petitioner  fails,  within 
iTeasonable  time,  to  move  to  have  such  decree  made  absolute,  the  High 
GoQTt  may  dismiss  the  suit. 

17.  Every  decree  for  a  dissolution  of  marriage  made  by  a  District 
Judge  shall  be  subject  to  CONFIRMATION  by  the  High  Court 

Cases  for  confirmation  of  a  decree  for  dissolution  of  marriage  shall  be 
heard  (where  the  number  of  the  Judges  of  the  High  Court  is  three  or  up- 
wards) by  a  Court  composed  of  three  such  Judges,  and  in  case  of  difEerence 
the  opinion  of  the  majority  shall  prevail,  or  (where  the  number  of  the 
Judges  of  the  High  CJourt  is  two)  by  a  Court  composed  of  such  two  Judges 
aod  in  case  of  diSerence  the  opinion  of  the  Senior  Judge  shall  prevail. 

"Hie  High  Court,  if  it  think  further  inquiry  or  additional  evidence  to 
be  necessary,  may  direct  such  inquiry  to  be  made,  or  such  evidence  to  be 
taken. 

llie  result  of  such  inquiry  and  the  additional  evidence  shall  be 
certified  to  the  High  Court  by  the  District  Judge,  and  the  High  Court 
diall  thereupon  make  an  order  confirming  the  decree  for  dissolution  of 
marriage,  or  such  other  order  as  to  the  Court  seems  fit. 

Provided  that  no  decree  shall  be  confirmed  under  this  section  till  after 
the  expiration  of  such  time,  not  Jess  than  six  months  from  the  pronounc- 
ing thereof,  as  the  High  Court  by  general  or  special  order  from  time  to 
time  directs. 

During  the  profiprees  of  the  suit  in  the  Conit  of  the  District  Jud^,  any 
perMm  Buspecting  that  any  parties  to  the  suit  are  or  have  been  acting  in 
oollosioo  for  the  purpose  of  obtaining  a  divorce,  shall  be  at  liberty,  in  such 
mano^  as  the  High  Court  by  general  or  special  order  from  time  to  time 
directs,  to  apply  to  the  High  (^nrt  to  remove  the  suit  under  section  eight 
and  the  High  Court  shall  thereupon,  if  it  think  fit,  remove  such  suit  and 
tiy  and  determine  the  same  as  a  Court  of  oris^nal  jurisdiction,  and  the 
prorisioDs  contained  in  section  sixteen  shall  apply  to  ever^  suit  so  removed  : 
or  it  may  direct  the  District  Judge  to  take  such  steps  m  respect  of  the 
alleged  collusion  as  may  be  necessary  to  enable  him  to  make  a  decree  in 
accordance  wi^  the  justice  of  the  case. 


IV.^NuaOy  of  Marriage. 

18.  Any  husband  or  wife  may  present  a  petition  to  the  District  Court 
or  to  the  High  Court,  praying  that  his  or  her  marriage  may  be  declared 
mill  and  void. 

19.  Such  decree  may  be  made  on  any  of  the  following  grounds  : — 

(1)  That  the  respondent  was  IMPOTENT  at  the  time  of  the  mar- 
riage, and  at  the  time  of  the  institution  of  the  suit ; 
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(2)  That  the  parties  are  within  the  prohibited  degrees  of  CONSAN- 
GUINITY (whether  natural  or  legal)  or  affinity ; 

(3)  That  either  party  was  a  LUNATIC  or  idiot  at  the  time  of  the 
marriage  ; 

(4)  That  the  former  HUSBAND  OR  WIFE  of  either  party  was 
UVING  at  ^e  time  of  the  marriage,  and  the  marriage  with  such  ronner 
husband  or  wife  was  then  in  force. 

Nothing  in  this  section  shall  affect  the  jurisdiction  of  the  High  Oomt 
to  make  decrees  of  nullity  of  marriage  on  the  ground  that  the  consent  of 
either  party  was  obtained  by  force  or  fraud. 

20.  Every  DECREE  of  nullity  of  marriage  made  by  a  District  Judge 
shall  be  subject  to  CONFIRMATION  by  the  High  Court,  and  the  provi- 
sions of  section  seventeen,  clauses  one,  two,  three,  and  four,  shall,  mutatis 
mutancUs,  apply  to  such  decrees. 

21.  Where  a  marriage  is  annulled  on  the  ground  that  a  former  hus- 
band or  wife  was  living,  and  it  is  adjudged  that  the  subsequent  marriage 
was  contracted  in  good  faith  and  with  the  full  belief  of  the  parties  ihat 
the  former  husband  or  wife  was  dead,  or  when  a  marriage  is  annulled  on 
the  eround  of  insanity,  CHILDREN  begotten  before  the  decree  ia  made 
shall  be  specified  in  the  decree  and  shall  be  entitled  to  succeed,  in  the  saoae 
manner  as  legitimate  children,  to  the  estate  of  the  parent  who  at  the  tune 
of  the  marriage  was  competent  to  contract 


F. — Judicial  Separation, 

22.  No  decree  shall  hereafter  be  made  for  a  divorce  a  m&Ma  et  toro, 
but  the  husband  or  wife  may  obtain  a  decree  of  JUDICIAL  SEPARA- 
TION, on  the  ground  of  adultery,  or  cruelty,  or  desertion  without  reason- 
able excuse  for  two  years  or  upwards,  and  such  decree  shall  have  the  effect 
of  a  divorce  a  mensa  et  toro  under  the  existing  law,  and  such  other  legal 
effect  as  hereinafter  mentioned. 

23.  Application  for  judicial  separation  on  anv  one  of  the  grotuidi 
aforesaid,  may  be  made  by  either  husband  or  wife  by  petition  to  the  Dis- 
trict Court  or  the  High  Court ;  and  the  Courts  on  l>eing  satisfied  of  Uie 
truth  of  the  statements  made  in  such  petition,  and  that  there  is  no  legal 
ground  why  the  application  should  not  be  granted,  may  decree  judicial 
separation  accordingly. 

24.  In  every  case  of  a  judicial  separation  under  this  Act,  the  wife 
shall,  from  the  date  of  the  sentence,  and  whilst  the  separation  continues, 
be  considered  as  unmarried  with  respect  to  PROPERTY  of  every  descrip- 
tion which  she  may  acquire,  or  whidk  may  come  to  or  devolve  upon  her. 

Such  property  may  be  disposed  of  by  her  in  all  respects  as  an  unmar- 
ried woman,  and  on  her  decease  the  same  shall,  in  case  she  dies  intestate, 
go  as  the  same  would  have  gone  if  her  husband  had  been  then  dead : 

Provided  that,  if  any  uadli  wife  again  eohabito  with  her  husbuidy  aB 
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f  mch  propertj  as  she  may  be  entitled  to  when  such  cohabitatioo  takes 
place  shall  be  held  to  her  separate  use,  subject,  however,  to  any  agreement 
b  writing  made  between  herself  and  her  husband  whilst  separate. 

25.  In  every  case  of  a  judicial  separation  undet  this  Act,  the  wife 
shall,  whilst  so  separated,  be  considered  as  an  unmarried  woman  for  the 
purposes  of  CONTRACT,  and  WRONCJS  and  injuries,  and  SUING  and 
being  sued  in  any  civil  proceeding  ;  and  her  husband  shall  not  be  liable 
in  respect  of  any  contract,  act  or  costs  entered  into,  done,  omitted,  or  in- 
cofred  by  her  during  the  separation. 

Provided  that  where,  upon  any  such  judicial  separation,  ALIMONY 
has  been  decreed  or  ordered  to  be  paid  to  the  wife,  and  the  same  is  not 
duly  paid  by  the  husband,  he  shall  be  liable  for  necessaries  supplied  for 
ber  use  : 

Provided  also  that  nothing  shall  prevent  the  wife  from  joining,  at 
any  time  during  such  separation,  in  the  exercise  of  any  joint  power  given 
to  herself  and  her  husband. 

Retfersal  of  Decree  of  Separation, 

26  Any  husband  or  wife,  upon  the  application  of  whose  wife  or  hus- 
band, as  the  case  may  be,  a  decree  of  judicial  separation  has  been  pro- 
ooanced,  may  at  any  time  thereafter,  present  a  petition  to  the  Court  by  which 
the  decree  was  pronounced  praying  for  a  reversal  of  such  decree  on  the 
ground  that  it  was  obtained  in  his  or  her  absence,  and  that  there  was 
reasonable  excuse  for  the  alleged  desertion,  where  desertion  was  the  ground 
of  soch  decree. 

The  Court  may,  on  being  satisfied  of  the  truth  of  the  allegations  of 
roch  petition,  reverse  the  decree  accordingly  ;  but  such  reversal  shall  not 
prejadiee  or  affect  the  rights  or  remedies  which  any  other  person  would 
hare  had  in  case  it  had  not  been  decreed,  in  respect  of  any  debts,  contracts, 
or  acts  of  the  wife  incurred,  entered  into,  or  done  between  the  times  of  the 
sentence  of  separation  and  of  the  reversal  thereof. 

VL-'ProtecHon  Orders. 

27.  Any  wife  to  whom  the  fourth  section  of  the  Indian  Succession 
Act,  1865,  does  not  apply,  may,  when  deserted  by  her  husband,  present  a 
petition  to  the  District  Court  or  the  High  Court,  at  any  time  after  such 
desertion,  for  an  ORDER  TO  PROTECT  any  PROPERTY  which  she  may 
have  acquired  or  may  acquire,  and  any  property  of  which  she  may  have 
become  possessed,  or  ma^  become  possessed,  after  such  desertion  against 
ber  husband  or  his  creditors,  or  any  person  claiming  under  him. 

28.  The  Court,  if  satisfied  of  the  fact  of  such  desertiott,  and  that  the 
same  was  without  reasonable  excuse,  and  that  the  wife  is  maintaining 
herself  by  her  own  industry  or  property,  may  make  and  give  to  the  wife  an 
order  protecting  her  earnings  and  other  property  from  her  husband,  and 
ill  creditors  and  persons  claiming  under  him.    Every  such  order  shall 
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state  the  time  at  which  the  desertion  commenced,  and  shall,  as  regards  all 
persons  dealing  with  the  wife  in  reliance  thereon,  be  conclusive  as  to  such 
time. 

29.  The  husband  or  any  creditor  of,  or  person  claiming  under,  him 
may  apply  to  the  Court  by  which  such  order  was  made  for  tne  discharge 
or  variation  thereof,  and  the  Court,  if  the  desertion  has  ceased,  or  if  for 
any  other  reason  it  think  fit  so  to  do,  MAY"  DISCHARGE  or  VARY  the 
ORDER  accordingly. 

30.  If  the  HUSBAND  or  any  creditor  of,  or  person  claiming  under,  the 
husband  SEIZES  or  continues  to  hold  any  PROPERTY  of  the  wife  after 
notice  of  any  such  order,  he  shall  be  liable,  at  the  suit  o{  the  wife  (which 
she  is  hereby  empowered  to  bring),  to  return  or  deliver  to  her  the  specific 
property,  and  also  to  pay  her  a  sum  equal  to  double  its  value. 

31.  So  long  as  any  such  order  of  protection  remains  in  force,  the 
wife  shall  be,  and  be  deemed  to  have  been,  during  such  desertion  of  her 
in  the  like  position  in  all  respects,  with  regard  to  PROPERTY  and  CON- 
TRACTS, and  suing  and  being  sued,  as  she  would  be  under  this  Act  if  she 
obtained  a  degree  of  judicial  separation. 


VIL — Restitution  of  Confugal  Bights. 

32.  When  either  the  husband  or  the  wife  has,  without  reasonable 
excuse,  withdrawn  from  the  society  of  the  other,  either  wife  or  husband 
may  apply,  by  petition  to  the  District  Court  or  the  Hi^h  Court,  for  resti- 
tution of  conjugal  rights  and  the  Court,  on  being  satished  of  the  truth  of 
the  statements  made  in  such  petition,  and  that  there  is  no  legal  ground 
why  the  application  should  not  be  granted,  may  decree  restitution  of  con- 
jugal rights  accordingly. 

33.  Nothing  shall  be  pleaded  in  answer  to  a  petition  for  restitution 
of  conjugal  rights  which  would  not  be  ground  for  a  suit  for  judicial  sepa- 
ration or  for  a  decree  of  nullity  of  marriage. 


VIII. — Damages  and  Costs, 

34.  Any  husband  may,  either  in  a  petition  for  dissolution  of  marriage 
or  for  judicial  separation,  or  in  a  petition  to  the  District  Court  or  the  High 
Court,  limited  to  such  object  only,  claim  damages  from  any  person  on  the 
ground  of  his  having  committed  ADULTERY  with  the  wife  of  such 
petitioner. 

Such  petition  shall  be  served  on  the  alleged  adulterer  and  the  wife, 
unless  the  Court  dispenses  with  such  service,  or  directs  some  other  service 
to  be  substituted. 

The  damages  to  be  recovered  on  any  such  petitiou  shall  be  ascertained 
by  the  said  Court,  although  the  respondents  or  either  of  them  may  not 
appear. 
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After  the  decision  has  been  given,  the  Conrt  may  direct  in  what  man- 
no-  sndi  damages  shall  be  paid  or  applied. 

35.  Whenever  in  any  petition  presented  by  a  hnsband  the  alleged 
adalterer  has  been  made  a  co-respondent,  and  the  adultery  has  been  estab- 
lished, the  Court  may  order  the  co-respondent  to  pay  the  vhole  or  any 
part  of  the  CX)STS  of  the  proceedings : 

Provided  that  the  co-respondent  shall  not  be  ordered  to  pay  the  peti- 
tioner's costs. 

(1)  If  the  respondent  was  at  the  time  of  the  adultery  living  apart 
from  her  husband  and  leading  the  life  of  a  prostitute,  or 

(2)  If  the  co-respondent  had  not  at  the  time  of  the  adultery  reason 
to  believe  the  respondent  to  be  a  married  woman. 

Whenever  any  application  is  made  under  Section  seventeen,  the  Court 
if  it  thinks  that  the  applicant  had  NO  GROUNDS  or  no  sufficient  grounds 
FOR  INTERVENING,  may  order  him  to  pay  the  whole  or  any  part  of  the 
COS£S  occasioned  by  the  application. 

IX. — Alimony, 

36.  In  any  suit  under  this  Act,  whether  it  be  instituted  by  a  hnsband 
or  a  wife,  and  whether  or  not  she  has  obtained  an  order  of  protection,  the 
wife  may  present  a  petition  for  ALIMONY  PENDING  the  SUIT. 

Such  petition  shall  be  served  on  the  husband  ;  and  the  Court,  on  being 
satisfied  of  the  truth  of  the  statements  therein  contained,  may  make  such 
order  on  the  husband  for  payment  to  the  wife  of  alimony  pending  the  suit 
as  it  may  deem  just  : 

Fhmded  that  alimony  pending  the  suit  shall  in  no  case  exceed  one- 
fifth  uf  the  husband's  average  nett  income  for  the  three  years  next  preced- 
ing the  date  of  the  order,  and  shall  continue,  in  case  of  a  decree  for  dis- 
solntion  of  marriage  or  nullity  of  marriage,  until  the  decree  is  made 
absolute  or  is  confirmed,  as  the  case  may  be. 

37.  The  High  Court  may,  if  it  think  fit,  on  any  decree  absolute  de- 
claring a  marriage  to  be  dissolved,  or  on  any  decree  of  judicial  separation 
obtained  by  the  wife, 

and  the  District  Judge  may,  if  he  thinks  fit,  on  the  confirmation  of 
any  decree  of  his  declaring  a  marriage  to  be  dissolved,  or  on  any  decree 
of  judicial  separation  obtained  by  the  wife, 

order  that  the  husband  shall,  to  the  satisfaction  of  the  Court,  secure  to 
the  wife  such  gross  sum  of  money,  or  such  annual  sum  of  money  for  any 
terai  not  exceedinc^  her  own  life,  as,  having  regard  to  her  fortune  (if  any) 
to  the  ability  of  the  husband,  and  to  the  conduct  of  the  parties,  it  thinks 
reasonable,  and  for  that  purpose  may  cause  a  proper  instrument  to  be  exe- 
cuted by  all  necessary  parties. 

In  every  such  case  the  Court  may  make  an  order  on  the  husband  for 
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paymeDt  to  the  wife  of  such  monthly  or  weekly  sums  for  her  MAIN- 
TENANCE and  support  as  the  Court  may  think  reasonable  : 

Provided  that  if  the  husband  (afterwards  from  any  cause  becomes 
unable  to  make  such  payments,  it  shaU  be  lawful  for  the  Court  to  dischar^ 
or  modify  the  order,  or  temporarily  to  suspend  the  same  as  to  the  whole  or 
any  part  of  the  money  so  oitlered  to  be  paid,  and  again  to  revive  the  same 
order  wholly  or  in  part,  as  to  the  Court  seems  fit. 

38.  In  all  cases  in  which  the  Court  makes  any  decree  or  order  for 
ALIMONY,  it  may  direct  the  same  to  be  PAID  EITHER  TO  the  WIFE 
herself,  OR  to  any  TRUSTEE  on  her  behalf  to  be  approved  by  the  Court, 
and  may  impose  any  terms  or  restrictions  which  to  the  Court  seem  expe- 
dient, and  may  from  time  to  time  appoint  a  new  trustee,  if  it  appears 
to  the  Court  expedient  so  to  do. 


X.Settlement 


39.  Whenever  the  Court  pronounces  a  decree  of  dissolution  of  mar- 
riage or  judicial  separation  for  ADULTERY  OF  the  WIFE,  if  it  is  made  to 
appear  to  the  Court  that  the  wife  is  entitled  to  any  PROPERTY,  the  Court 
may,  if  it  think  fit,  order  such  settlement  as  it  thinks  reasonable  to  be 
made  of  such  property  or  any  part  thereof,  for  the  benefit  of  the  husband, 
or  of  the  children  of  the  marriage,  or  of  both. 

Any  instrument  executed  pursuant  to  any  order  of  the  Court  at  the 
time  of  or  after  the  pronouncing  of  a  decree  of  dissolution  of  marriage  or 
judicial  separation,  shall  be  deemed  valid,  notwithstanding  the  existence 
of  the  disability  of  coverture  at  the  time  of  the  execution  thereof. 

The  Court  may  direct  that  the  whole  or  any  part  of  the  dama^^ 
recovered  under  Section  thirty-four  sheJl  be  settled  for  the  benefit  of  the 
children  of  the  marriage,  or  as  a  provision  for  the  MAINTENANCE  OF 
the  WIFE. 

40.  The  High  Court,  after  a  decree  absolute  for  dissolution  of  mar- 
riage, or  a  decree  of  nullity  of  marriage, 

and  the  District  Court  after  its  decree  for  dissolution  of  marriage  or  of 
nuUity  of  marriage  has  been  confirmed, 

may  inquire  into  the  existence  of  ANTE-NUPTIAL  or  POST-NUP- 
TIAL SETTLEMENTS  made  on  the  parties  whose  marriage  is  the  subject 
of  the  decree,  and  may  make  such  orders  with  reference  to  the  application 
of  the  whole  or  a  portion  of  the  property  settled,  whether  for  the  benefit  of 
the  husband  or  the  wife,  or  of  the  children  (if  any^  of  the  marriage,  or  of 
both  children  and  parents,  as  to  the  Court  seems  fit : 

Provided  that  the  Court  shall  not  make  any  order  for  the  benefit  of  the 
parents  or  either  of  them  at  the  expense  of  the  children. 
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XI, — Custody  of  Children. 

41.  In  any  suit  for  obtaining  a  jndicial  separation  the  Coart  may 
from  time  to  time,  BEFORE  making  its  DECREE,  make  such  interim  orders, 
and  may  make  such  provision  in  the  decree,  as  it  deems  proper  with  respect 
to  the  CUSTODY,  MAINTENANCE,  and  EDUCATION  OF  the  MINOR 
CHILDREN,  the  marriage  of  whose  parents  is  the  subject  of  8f»ch  suit,  and 
may,  if  it  think  fit,  direct  proceedings  to  be  taken  for  placing  such  children 
imderthe  protection  of  the  said  Court. 

42.  The  Court,  AFTER  a  DECREE  of  iudicial  separation,  may  upon 
application  (by  petition)  for  this  purpose  make,  from  time  to  time,  all  such 
ORDERS  and  provision  with  respect  to  the  custody,  maintenance,  and  edu- 
cation of  the  minor  children,  the  marriage  of  whose  parents  is  the  subject 
of  the  decree,  or  for  placing  such  children  under  the  protection  of  the  said 
Court  as  might  have  been  made  by  such  decree,  or  by  interim  orders  in 
caae  the  proceedings  for  obtaining  such  decree  were  still  pending. 

43.  In  any  SUIT  FOR  obteining  a  DISSOLUTION  of  marriage  OR 
a  decree  of  NULLITY  of  marriage  instituted  in,  or  removed  to,  a  High 
Court,  the  Court  may  from  time  to  time,  before  making  its  decree  absolute, 
or  its  decree  (as  the  case  may  be),  make  such  interim  orders,  and  may 
make  such  provision  in  the  decree  absolute  or  decree, 

and  in  any  such  suit  instituted  in  a  District  Court,  the  Court  may  from 
time  to  time  before  its  decree  is  confirmed  make  such  interim  orders,  and 
may  make  such  provision  on  such  confirmation, 

as  the  High  Court  or  District  Court  (as  the  case  may  be)  deems  pro- 
per with  respect  to  the  custody,  maintenance,  and  education  of  the  minor 
CHILDREN,  the  marriage  of  whose  parents  is  the  subject  of  the  suit ; 

and  may,  if  it  think  fit,  direct  proceedings  to  be  taken  for  placing 
such  children  under  the  protection  of  the  Court. 

44.  The  High  Court  AFTER  a  DECREE  absolute  for  dissolution  of 
marriage  or  a  decree  of  nullity  of  marriage, 

and  the  District  Court  after  a  decree  for  dissolution  of  marriage  or  of 
nullity  of  marriage  has  been  confirmed, 

may,  upon  application  by  petition  for  the  purpose  make  from  time 
to  time  all  such  ORDERS  and  provision,  with  respect  to  the  custody, 
maintenance,  and  education  of  the  minor  children,  the  marriage  of  whose 
parents  was  the  subject  of  the  decree,  or  for  placing  such  children  under  the 
protection  of  the  said  Court,  as  might  have  been  made  by  such  decree  ab- 
solute or  decree  (as  the  case  may  be),  or  by  such  interim  orders  as  aforesaid. 

Xlli — Procedure, 

45.  Subject  to  the  provisions  herein  contained,  all  proceedings  under 
this  Act  between  party  and  party  shall  be  regulated  by  the  Code  of  CIVIL 
PROCEDDBE. 
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46.  The  FORMS  set  forth  in  the  schedule  to  this  Act,  with  such  varia- 
tion as  the  circumstances  of  each  case  require,  may  be  used  for  the  respec- 
tive purposes  mentioned  in  such  schedule. 

47.  Every  PETITION  under  this  Act  for  a  decree  of  dissolution  of 
marriage,  or  of  nullity  of  marriage,  or  of  judicial  separation,®  SHALL 
STATE  that  there  is  not  any  collusion  or  connivance  between  the  petitioner 
and  the  other  party  to  the  marriage. 

The  statements  contained  in  every  petition  under  this  Act  shall  be  veri- 
fied by  the  petitioner  or  some  other  competent  person  in  manner  required 
by  law  for  the  verification  of  plaints,  and  may  at  the  hearing  be  referred 
to  as  evidence. 

48.  When  the  husband  or  wife  is  a  LUNATIC,  or  idiot,  any  suit 
under  this  Act  (other  than  a  suit  for  restitution  of  conjugal  rights)  may 
be  brought  on  his  or  her  behalf  by  the  committee  or  other  person  entitled 
to  his  or  her  custody. 

49.  Where  the  petitioner  is  a  MINOR,  he  or  she  shall  sue  by  his  or  her 
next  friend  to  be  approved  by  the  Court ;  and  no  petition  presented  by  a 
minor  under  this  Act  shall  be  filed  until  the  next  friend  has  undertaken  in 
writing  to  be  answerable  for  costs. 

Such  undertaking®  shall  be  filed  in  Court,  and  the  next  friend  shall 
thereupon  be  liable  in  the  same  manner  and  to  the  same  extent  as  if  be  were 
a  plaintiff  in  an  ordinary  suit. 

50.  Every  PETITION  under  this  Act  shall  be  SERVED  on  the  party  to 
be  affected  thereby,  either  within  or  without  British  India,  in  such  manner 
as  the  High  Court  by  general  or  special  order  from  time  to  time  directs : 

Provided  that  the  Court  may  dispense  with  such  service  altogether  in 
case  it  seems  necessary  or  expedient  so  to  do. 

51.  The  WITNESSES  in  all  proceedings  before  the  Court,  where  their 
attendance  can  be  had,  shall  be  examined  orally,  and  any  party  may  offer 
himself  or  herself  as  a  witness,  and  shall  be  examined,  and  may  be  cross- 
examined  and  re-examined,  like  any  other  witnesses : 

Provided  that  the  parties  shall  be  at  liberty  to  verify  their  respective 
cases  in  whole  or  in  part  by  affidavit,  but  so  that  tiie  deponent  in  every  such 
affidavit  shall,  on  the  application  of  the  opposite  party,  or  by  direction  of  the 
Court,  be  subject  to  be  cross-examined  by  or  on  behalf  of  the  opposite  party 
orallv,  and  after  such  cross-examination  may  be  re-examined  orally  as  afore- 
said by  or  on  behalf  of  the  party  by  whom  such  affidavit  was  filed. 

62.  On  any  petition  presented  by  a  wife,  praying  that  her  marriage 
maybe  dissolved  by  reason  of  her  husband  having  been  guilty  of  adultery 
coupled  with  cruelty,  or  of  adultery  coupled  with  desertion,  without  reason- 
able excuse,  the  HllSBAND  AND  WIFE  respectively  shall  be  COMPETENT 
and  compelable  to  give  evidence  of  or  relating  to  such  cruelty  or  desertion. 

*  For  the  rest  of  sections  47  and  49  see  Act  7  of  1870,  Repealing  Enactments  p.  71. 
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53.  The  whole  or  any  part  of  any  proceeding  under  this  Act  may  be 
heard,  if  the  Court  thinks  fit,  with  CLOSED  DOORS. 

54.  The  Court  may  from  time  to  time  ADJOURN  the  hearing  of 
my  petition  under  this  Act,  and  may  require  further  evidence  thereon  if 
it  iees  fit  so  to  do. 

55.  All  decrees  and  orders  made  by  the  Court  in  any  suit  or  proceed- 
ing ander  this  Act  shall  be  enforced  and  may  be  appealed  from  in  the  like 
maimer  as  Uie  decrees  and  orders  of  the  Court  made  in  th.e  exercise  of  its 
original  civil  jurisdiction  are  enforced,  and  may  be  appealed  from  under 
the  laws,  rules,  and  orders  for  the  time  being  in  force  : 

Provided  that  there  shall  be  no  APPEAL  from  a  decree  of  a  District 
Judge  for  dissolution  of  marriage  or  of  nullity  of  marriage  :  nor  from  the 
order  of  the  High  Court  confirming  or  refusing  to  confirm  such  decree. 

Proyided  also  that  there  shall  be  no  appeal  on  the  subject  of  costs  only. 

56.  Any  person  may  APPEAL  TO  HER  MAJESTY  in  Council  from 
any  decree  (other  than  a  decree  nisi)  or  order  under  this  Act  of  a  High 
Court  made  on  appeal  or  otherwise, 

and  from  any  decree  (other  than  a  decree  nist)  or  order  made  in  the 
exerciae  of  original  jurisdiction  by  Judges  of  a  High  Court,  or  of  any 
Division  Court  from  which  an  appeal  shall  not  lie  to  the  High  Court, 

when  the  High  Court  declares  that  the  case  is  a  fit  one  for  appeal  to 
Her  Majesty  in  Council. 

XIII. — Be-marriage. 

57.  When  six  months  after  the  date  of  an  order  of  a  High  Court 
confinning  the  decree  for  a  dissolution  of  marriage  made  by  a  District 
Judge  have  expired, 

or  when  six  months  after  the  date  of  any  decree  of  a  High  Court 
dissolving  a  marriage  have  expired,  and  no  appeal  has  been   presented 
.  against  such  decree  to  the  High  Court  in  its  appellate  jurisdiction, 

or  when  any  such  appeal  has  been  dismissed, 

or  when  in  the  result  of  any  such  appeal  any  marriage  is  declared  to 
hediasolved, 

but  not  sooner,  it  shall  be  LAWFUL  for  the  respective  parties  to  the 
nurriage  TO  MARRY  AGAIN,  as  if  the  prior  marriage  had  been  dissolved 
by  death: 

Provided  that  no  appeal  to  Her  Majesty  in  Council  has  been  presented 
•gainst  any  such  order  or  decree. 

When  such  appeal  has  been  dismissed,  or  when  in  the  result  thereof 
the  marriage  is  declared  to  be  dissolved,  but  not  sooner,  it  shall  be  lawful 
for  the  respective  parties  to  the  marriage  to  marry  again  as  if  the  prior 
marriage  had  been  dissolved  by  death. 
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68.  NO  CLERGYMAN  in  Holy  Orders  of  the  United  Church  of 
England  and  Ireland  shall  be  COMPELLED  TO  SOLEMNIZE  the  MAR- 
RIAGE of  any  person  whose  former  marriage  has  been  dissolved  on  the 
ground  of  his  or  he*  adultenr,  or  shall  be  liable  to  any  suit,  penalty,  or 
censure  for  solemnizing  or  refusing  to  solemnize  the  marriage  of  any  such 
person. 

69.  When  any  Minister  of  any  Church  or  Chapel  of  the  said  United 
Church  refuses  to  perform  such  marriage-service  between  any  persons 
who  but  for  sufih  refusal  would  be  entitled  to  have  the  same  service  per- 
formed in  such  Church  or  Chapel,  such  Minister  SHALL  PERMIT  any 
OTHER  MINISTER  in  Holy  Orders  of  the  said  Church,  entitled 
to  officiate  within  the  diocese  in  which  such  Church  or  Chapel  is  situate, 
TO  PERFORM  such  MARRIAGE-SERVICE  in  such  Church  or  Chapel. 

XIV, — MiBcelUmeous. 

60.  Every  decree  for  judicial  separation  or  order  to  protect  property 
obtained  by  a  wife  under  this  Act  shall,  until  reversed  or  discharged,  be 
deemed  valid,  so "  far  as  necessary  for  the  protection  of  any  PER^N 
DEALING  WITH  the  WIFE. 

No  reversal,  discharge,  or  variation  of  such  decree  or  order  shall  aSeot 
any  rights  or  remedies  which  any  person  would  otherwise  have  had  in 
respect  of  any  contracts  or  acts  of  the  wife  entered  into  or  done  between 
the  dates  of  such  decree  or  order,  and  of  the  reversal,  discharge,  or  varia- 
tion thereof. 

All  persons  who  in  reliance  on  any  such  decree  or  order  make  any  PAY- 
MENT TO,  or  permit  any  ti'ansf  er  or  act  to  be  made  or  done  by,  the  WIFE 
who  has  obtained  the  same  shall,  notwithstanding  such  decree  or  order 
may  then  have  been  reversed,  discharged,  or  varied,  or  the  separation  of 
the  wife  from  her  husband  may  have  ceased,  or  at  sometime  since  the 
making  of  the  decree  or  oi-der  been  discontinued,  be  protected  and 
INDEMNIFIED  as  if,  at  the  time  of  such  payment,  tranrfer,  or  other  act, 
such  decree  or  order  were  valid  and  still  subsisting  without  variation, 
and  the  separation  had  not  ceased  or  been  discontinued, 

unless,  at  the  time  of  the  pa3rment,  transfer  or  other  act,  such  persons 
had  notice  of  the  reversal,  discharge,  or  variation  of  the  decree  or  order, 
or  of  the  cessation  or  discontinuance  of  the  separation. 

61.  After  this  Act  comes  into  operation,  NO  person  competent  to  pre- 
sent a  petition  under  Sections  two  and  ten  shall  maintain  a  SUIT  FOR 
CRIMINAL  CONVERSATION  with  his  wife. 

62.  The  High  Court  shall  make  such  RULES  under  this  Act  as  it  may 
from  time  to  time  consider  expedient,  and  may  from  time  to  time  alter 
and  add  to  the  same. 

Provided  that  such  rules,  alterations,  and  additions  are  consistent  with 
the  provisions  of  this  Act  and  the  Code  of  Civil  Procedure. 

All  such  rules,  alterations,  and  additions  shall  be  published  in  the 
local  ofScial  Gazette. 
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SCHEDULE   OF  FORMS. 

No.  1. — ^PvrmoN  bif  husband/or  a  dissolution  of  marriage  toitk  damages 
against  co-respondent^  by  reason  of  adultery, 

(S9eiSaoeiM«10ajul84.) 

Iiithe(Iligh)Ckmrt<rf 

To  the  HonouimUe  Mr.  Justice  {or  To  the  Judge  of  ). 

The  ^of  186    • 

The  petition  of  A.  B.  of  , 

SaowiTH, 

L  That  your  petitioner  wm  on  the        daj  of        ,  one  thousand  eight  hundred 
ml       ,UwfullyniAmedtoaB.,thenaD.,  spiniterat         .(a) 

1   That  from  his  said  manimge.  your  petitioner  liyed  and  oohabited  with  his  said 
vife  at      and  at        ,  in  ,  and  utstl^  at  in  ,  and  that  your  petitioner 

aod  hit  said  wife  haye  had  issue  of  their  said  nuurriage,.^  children,  of  whom  two  sons 
eolj  surme,  aged  respectiyely  Uoelioe  undjourtem  years. 

8w   That  during  the  <Are«  years  immediately  preceding  the  day  of  ,one 

tbonasad  eight  hundred  and  ,  X.  T.  was  constantiy,  with  few  exceptions,  residing  in 
the  house  or  your  petitioner  at  aforesaid,  and  that  on  diyers  occasions  during  the 
said  period,  the  dates  of  which  are  unknown  to  your  petitioner,  the  said  G.  B.  in  your 
Piti&ODer's  said  house  committed  adultery  with  the  said  X.  T. 

4   That  no  collusion  or  conniyance  exists  between  me  and  my  said  wife  for  the 
purpose  of  obtaining  a  dissolution  of  our  said  marriage  or  for  any  other  purpose. 

Tour  petitioner,  therefore,  prays  that  this  (Honourable)  Court  will 
decree  a  dissolution  of  the  said  marriage,  and  that  the  said  X.T.  do 
pay  the  sum  of  Rs.  6,000  as  damages  by  reason  of  his  haying  com- 
mitted adultery  with  your  petitioner's  said  wife,  such  damages  to  be 
paid  to  your  petitioner,  or  otherwise  paid  or  implied  as  to  this 
(Honourable)  Court  seems  fit. 

(Signed)  A.  B.  (6) 

Form  oj  Verification. 

I^  A.  B.,  the  petitioner  named  in  the  aboye  netition,  do  declare  that  what  is  stated 
theremis  true  to  the  best  of  my  information  ana  belief. 


(a)    If  the  marriage  was  solenmised  out  of  India  the  adultery  must  be  shown  to 
haye  been  committed  in  India. 

{h)    The  petition  most  be  signed  by  the  petitioner, 
a  26 
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No.  2. — Re$ponden^$  statemenHn  answer  to  No.  1. 

In  the  Court  of  the  day  of 

Between  A.  B.,  petitioner, 

C  B.,  respondent,  and 

X.  T.,  co-respondent. 

G.  B.,  the  respondent,  b^  D.  E.  her  attorney  [or  vakil]  in  answer  to  the  petition 
of  A.  B.  sajB  thiU;  she  denies  that  she  has  on  divers  or  any^  occasions  conunitted 
adultery  with  X.  T.,  as  alleged  in  the  third  paragraph  of  the  said  petition. 

Wherefore  the  respondent  prays  that  thii 
(Honourable)  Court  will  reject  the  said 
petition. 

a  B. 

No.  3. — Co-Respondent^ 8  statement  in  answer  to  No.  1. 

In  tiie  (High)  Court  of 

The  day  of 

Between  A.  B.,  petitioner, 

C  B.,  respondent,  and 

X.  Y.,  co-respondent 

X.  Y.,  the  co-respondent,  in  answer  to  the  petition  filed  in  this  cause  saith  tiiat 
he  denies  that  he  committed  adultery  with  the  said  C.  B.,  as  alleged  in  the  said 
petition. 

Wherefore  the  said  X.  Y.  prays  that  this 
(Honourable)  Court  will  reject  the  prs^rer 
of  the  said  petitioner,  and  order  him 
to  pay  the  costs  of  and  incident  to  the 
said  petition. 

X.Y. 

No.  4. — PKTmoN /or  Decree  of  Nullity  of  Marriage. 
{See  Section  18.) 
In  the  (High)  Court  of 

To  the  Honourable  lir.  Justice  [or  To  the  Judge  of  ]• 

The  day  of  186      . 

The  petition  of  A.   B.,  fslsely 
called  A.  D., 

Showbth, 

1.    That  on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  your  petitioner,  then  a  spinster,  eighteen  years  of  age,  wsb 
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■Mriedm«»elLthoiighiiotmbiw,toGD^then»b«slielorof  abont  thirty  yean  of 
•g^Mi  [mme place  in  Indifi],  '    ^ 

2.    That  from  the  said  day  of  one  thousand  eight  hnn- 

*[«™  ,  until  the  month  of  ,one  thousand  eight 

?™™J  ">d  your  petitioner  lived  and  cohabited  with  the  said  OD- 

« the  diven  places,  and  particularly  at  aforesaid. 

8.  That  the  said  GL  D.  has  never  consummated  the  said  pretended  marriacre  bv 
csmalcopnlatioD.  -o      j 

4  That  at  the  time  of  the  celebration  of  your  petitioner's  said  pretended  mar- 
nage,  the  aaid  C  D.  iraa,  by  reason  of  his  impotency  or  malformation,  legaUy  incom- 
petent to  enter  into  the  contract  of  marriage. 

&  That  there  is  no  collusion  or  connivance  between  her  and  the  said  C.  D.  with 
n>pect  to  the  subject  of  this  suit 

Your  petitioner,  therefore,  prays  that  this  (Honourable)  Court  will 
declare  that  the  said  marriage  b  null  and  void. 

Form  of  Verifkat^m  :  See  No.  h 

No,  5. — Petition  by  vnfe  for  judicial  separation  on  the  ground 
of  her  husband's  adultery. 

{See  Section  22.) 
In  the  (High)  Court  of 

To  the  Honourable  Mr.  Justice  [or  To  the  Judge  of       ]. 

The  day  of  186. 

The  petition  of  C  B.,  of  ,  the  wife  of  A.  B. 

Showkth, 

1.  That  on  the  day  of  ,  one  thousand  eight  hnn- 
^nA  and  sixty  ,  your  petitioner,  then  C.  D.,  was  lawfully  married  to  A.  B.  at  the 
Chuehof                ,  in  the 

2.  That  after  her  said  marriage,  your  petitioner  cohabited  with  the  said  A.  B. 
tt  and  at  ,  and  that  your  petitioner  and  her  said  husband  have 
Me  liTing  of  their  said  marriage,  three  children,  to  wit,  Acj  Ac,  (a) 

3.  That  on  divers  occasions  in  or  about  the  months  of  Auauti^  September  and  Oc- 
ttitr,  one  thousand  ei^ht  hundred  and  nztu  eight ,  the  said  A.  B^  at  aforesaid, 
conndtted  adultery  with  E.  F^  who  was  then  living  in  the  service  of  the  said  A.  B. 
•od  your  petitioner  at  their  said  residence                     aforesaid. 

4.  That  on  divers  occasions  in  the  months  of  October,  yovember  and  December. 
one  thousand  eight  hundred  and  $ixty  eight  the  said  A.  B.,  at  aforesaid 
committed  adultery  with  G.  H..  who  was  then  living  in  the  service  of  the  said  A.  B 
tad  yoar  petitioner  at  their  said  residence                            place  aforesaid. 


(a)    State  the  respective  ages  of  the  children. 
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5.    That  no  coUoBion  or  oonniyance  eziiti  between  yonr  petitioner  andtheeaid 
A.  B.  with  respect  to  the  subject  of  the  present  suit. 

Tour  petitioner  therefore  prays  thai  this  (Honourable)  Court  will 
decree  a  judicial  separation  to  your  petitioner  from  her  said 
husband  bj  reason  of  his  aforesaid  adultery. 

(Signed)    C.  B.  (a) 
Form  of  VerificaHon :  See  ^o.  1. 


No.  ^.^Statement  in  cmtwer  to  No.  5. 

In  the  (High)  Court  of 

B.  against  B. 

The  day  of  186  . 

The  respondent,  A.  B.,  by  W.  T.,  his  attorney  [or  yakil]  saith— 

1.  That  he  denies  that  he  committed  adultery  with  E.  F.,  as  in  the  8rd  para- 
graph of  the  petition  alleged. 

2.  That  the  petitioner  condoned  the  said  adultery  with  £.  F.,  if  any. 

8.  That  he  denies  that  he  committed  adultery  with  G.  H.,  as  in  the  4tfa  pan- 
graph  of  the  petition  alleged. 

4.    That  the  petitioner  condoned  the  said  adultery  with  G.  H.,  if  any, 

Wherefore  tlus  respondent  prays  that  this  (Honourable)  Coart  will 
reject  the  prayer  of  the  said  petition. 

No,  7. — Statement  in  reply  to  No.  6. 

In  the  (High)  Court  of 

B.  against  B. 

The  day  of  186  . 

The  petitioner  C.  B.  by  her  attorney  [or  vakil)  says— 

1.  That  she  denies  that  she  condoned  the  said  adultery  of  the  respondent  with 
£.  F.,  as  in  the  2nd  paragraph  of  the  statement  in  answer  idleged. 

2.  That  even  if  she  had  condoned  the  said  adultery  the  same  has  been  revived 
by  the  subsequent  adultery  of  the  respondent  with  G.  H.,  as  set  forth  in  the  4th  pan- 
graph  of  the  petition. 

(a)    The  petition  must  be  signed  by  the  petitioner. 
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No.S. — PETinoN/or  a  Judicial  SeparaHan  by  reagon  of  Cruelty. 

{See  aecti<m72,) 

In  the  (Hi^)  Court  of 

To  the  Honommble  Mr.  Justice  {or  To  the    Judge  of  ]. 

The  day  186    . 

The  petitioD  of  A.  B.  (wife  of  C.  B.)  of 

Sbowith, 

li   Thtt  on  the  day  of  ,  one  thousand  eight  hundred 

and  ,  your  petitioDer,  then  A.  D.,  spinster,  was  lawfully  married  to  C.  B.  at 

2  That  from  her  said  marriage  your  petitioner  lived  and  cohabited  with  her 
said  husband  at  until  the 

day  of  ,  one  thousand  eight  hundred 

aod  ,  when  your  petitioner  separated  from  her  said  husband  as  hereinafter 

mon  piiticiilarly  mentionod,  and  that  your  petitioner  and  her  said  husband  have  had 
no  inoe  of  their  said  marriage. 

8.  That  from  and  shortly  after  vour  petitioner's  said  marriage,  the  said  C.  B. 
haltttiiilly  conducted  himself  towards  your  petitioner  with  mat  harshness  and 
cneltj,  frequently  abusing  her  in  the  coarsest  and  most  instating  language,  and 
betting  her  with  his  fists,  with  a  cane,  or  with  some  other  weapon. 

4.   That  on  an  evening  in  or  about  the  month  of  one  thousand  eight 

bmidredaQd  the  vud  C  B.  in  the  highway  and  opposite  to  the  house 

in  which  your  petitioner  and  the  said  G.  B.  were  then  residing  at  aforesaid, 

cndeaToored  to  knock  your  petitioner  down,  and  was  only  prevented  from  so  doing  by 
the  interference  of  F.  D.,  your  petitioner's  brother. 

&  That  subsequently  on  the  same  eveninp^,  the  said  C.  B.  in  his  said  house 
at  aforesaid,  struck  your  petitioner  with  his  clenched  fist  a  violent  blow  on 

hwfue. 

&   That  on  one  Friday  night  in  the  month  of  one  thousand  eight  hundred 

sad  ,  the  said  C.  B^  in  ,  without  provocation,  th^w  a  knife 

at  your  petitioner,  thereby  inflicting  a  severe  wound  on  her  right  hand. 

7.  That  on  the  afternoon  of  the  day  of  one  thousand  eight  hundred 
and  ,  your  petitioner,  bv  reason  of  uie  greuat  and  continued  cruelty  oractised 
towards  her  bv  her  said  husband,  with  assistance  withdrew  from  the  house  of  her  said 
hasbaad  to  tlie  house  of  her  father  at                         :  that  from  and  after  the  said 

dij  of  ,  one  thousand  eight  hundred  and  ,  your  petitioner  hath 

bred  separate  and  apart  from  her  said  nusband,  and  hath  never  returned  to  his  house 
or  to  cohabitation  with  him. 

8.  That  there  is  no  collusion  or  connivance  between  your  petitioner  and  her  said 
haihaod  with  respect  to  the  subject  of  the  present  suit 

Your  petitioner,  therefore,  pra3n  that  this  (Honourable)  Court  will 
decree  a  judicial  separation  between  your  petitioner  and  the  said 
C  B.,  and  also  order  that  the  said  C.  B.  ao  pay  the  costs  of  and 
incident  to  these  proceedings. 


(Signed)  A.  B. 


Form  of  VerifiGation :  See  No.  1. 
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No,  9. — Statemmt  in  antwer  to  No.  8. 
In  the  (High)  Court  of 

The  day  of 

Between  A.  B^  petitioner,  and 
C.  B^  respondent 

C.  B^  the  respondent,  in  answer  to  the  petition  filed  in  this  cause  by  W.  J.  his 
attorney  [or  vakil],  saith  that  he  denies  that  he  has  been  goilty  of  oroeity  towards 
the  said  A.  B.,  as  alleged  in  the  said  petition. 

No,  10. — Petition /or  reversal  of  Decree  of  Separation, 

{See  Sediim  24.) 

In  the  (High)  Ck>nrt  of 

To  the  Honourable  Mr.  Justice  [or  To  the  Judge  of  ]. 

The        day  of  186 

The  petition  of  A.  B.  of 

Showbth, 

1.  Thatyourpetitioner  wason  the  day  of  lawfully  married  to 

2.  That  on  the  day  of  ,  this  (Honourable)  Court  at  the  petition 
of  ,  pronounced  a  decree  affecting  the  petitioner  to  the  effect  following, 
to  wit, — 

[Here  set  out  the  Decree.] 

8.  That  such  decree  was  obtained  in  the  absence  of  your  petitioner,  who  was 
then  residing  at 

[State  facts  tsnding  to  show  that  the  petUioner  did  not  know  of  the  proceedings  :  and, 
further,  that  had  he  known,  he  might  have  offered  a  8uJJM>ent  defence,'] 


That  there  was  reasonable  ground  for  your  petitioner  leaving  his  said  wife,  for 
that  his  said  wife 

{Here  state  any  legal  grounds  justififing  the  peUtUmer's  separation  from  his  wife,] 

Your  petitioner,  therefore,  prays  that  this  (Honourable)  Court  will 
reverse  the  said  decree. 


Form  qf  Veri/hai^on  :  See  No,  U 
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No.  11. — ^FORH  of  Petition  for  protection-order. 

{See  Sectum  27.) 

IntheCHi^)  Court  of 

To  the  Honourable  Mr.  Justice  {or  To  the  Judge  of  ]. 

The       day  of  186 

The  petition  of  C.  B.,  of  , 

the  wife  of  A.  B., 

Showsth, 

That  on  the  day  of  she  was  lawfully  married  to  A.  B.,  at 

That  she  lived  and  cohabited  with  the  said  A.  B.  for  jrears  at  ,  and 

also  at  ,  and  hath  had  children,  issue  of  her  said  marriage^  of  whom 

are  now  living  with  the  applicant^  and  wholly  dependent  upon  her  eammgs. 

That  on  or  about  ,  the  said  A.  B.,  without  any  reasonable  cause,  deserted 

the  applicant,  and  hath  ever  since  remained  separate  and  apart  from  her. 

That  since  the  desertion  of  her  said  husband,  the  applicant  hath  maintained  her- 
self by  her  own  industry  [or  on  her  own  property,  as  the  case  may  6e,],  and  hath  there- 
hf  and  otiierwise  acquired  certain  property,  consisting  of  [here  state  generally  the 
natmreo/ikeproperitf]. 


Wherefore  she  prays  an  order  for  the  protection  of  her  earnings  and 
property  acquired  since  the  said  day  of  , 

from  the  said  A.  B.,  and  from  all  creditors  and  persons  claim- 
ing under  him. 

No.  12. — Petition /or  AUmor^f  pending  the  euit. 

{See  Section  86). 

In  the  (High)  Court  of 

B.  against  B. 
To  the  Honourable  Mr.  Justice  {or  To  the  Judge  of  ]. 

The         day  of  186    • 

The  petition  of  C  B.,  the  lawful  wife  of  A.  B., 
Showbtb, 

1.   That  the  said  A.  B.  has  for  some  3rear8  carried  on  the  business  of 
at  ,  and  from  such  business  derives  the  net  annual  income  of  from, 

Rs.  4,000  to  Ba.  6,000. 

1    That  the  said  A.B.  is  possessed  of  plate,  furniture,  linen,  and  other  effects, 
At  hit  said  house,  aforesaid,  all  of  which  he  acquired  in  right  of  your  peti- 

tioDer  as  his  wife,  or  purchased  with  money  he  acquired  through  her,  of  the  value  of 
Ri.  10,000. 

3.    That  the  said  A.  B.  is  entitled,  under  the  will  of  his  father,  subject  to  the  life 
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interest  of  his  mother  therein,  to  property  of  the  value  of  Rs.  5,000  or  some  other  con- 
siderable amount  (a). 

Your  petitioner,  therefore,  prays  that  this  (Honourable)  Court  will 
decree  such  sum  or  sums  of  money  by  way  of  alimony,  pending 
the  suit)  as  to  this  (Honourable)  CJourt  may  seem  meet. 

(Signed)    C  B. 

Form  of  VerificaUon  :  See  No.  1. 

No.  13. — Statement  in  answer  to  No.  12. 

In  the  (High)  Court  of 

B.  against  B, 

A.  Bt,  of  ,  the  above- 

named  respondent,  in  answer  to  the  petition  for 
alimony  pending  the  suit  of  C  B.,  says— 

1.  In  answer  to  the  first  paragraph  of  the  said  petition,  I  say  that  I  have  for  the 
last  (Are«  years  carried  on  the  business  of  ,  at  and  that 
from  such  business  I  have  derived  a  net  annual  income  of  Bs.  900,  but  less  than 
Rs.  1,000. 

2.  In  answer  to  the  2nd  paragraph  of  the  said  petition,  I  sapr  that  I  am  possessed 
of  plate,  furniture,  linen,  and  other  chattels  and  effects  at  my  said  house 
aforesaid,  of  the  value  of  Rs.  7,000,  but  as  I  verily  believe  of  no  laiger  value.  And  I 
say  that  a  portion  of  the  said  plate,  furniture,  and  other  chattels  and  effects  of  the 
value  of  Rs.  1,600,  belon^^  to  my  said  wife  before  our  marriage,  but  the  remaining^ 
portions  tiiereof  I  have  smce  purchased  with  my  own  moneys.  And  I  say  that,  save 
as  hereinbefore  set  forth,  I  am  not  possessed  of  the  plate  and  other  effects  as  alleged 
in  the  said  paragraph  in  the  said  petition,  and  that  I  did  not  acquire  the  same  as  in 
the  said  petition  also  mentioned. 

8.  I  admit  that  I  am  entitled  under  the  will  of  my  father,  subject  to  the  life 
interest  of  my  mother  therein,  to  property  of  the  value  of  Rs.  6,000,  that  is  to  say,  I 
shall  be  entitled  under  my  said  father's  will,  upon  the  death  of  my  mother,  to  a 
legacy  of  Rs.  7,000,  out  of  which  I  shall  have  to  pay  to  my  father's  executors  the 
sum  of  Rs.  2,000,  the  amount  of  a  debt  owing  by  me  to  his  estate,  and  upon  which 
debt  I  am  now  pajring  interest  at  the  rate  of  5  per  cent,  per  annum. 

4.  And,  in  fnrtheranswer  to  the  said  petition,  I  say  that  I  have  no  income  what- 
ever except  that  derived  from  my  aforesaid  business,  that  such  income,  since  my 
said  wife  left  me,  which  she  did  on  the  day  of  last,  has  been  considerably 

diminished,  and  that  such  diminution  is  likely  to  continue.  And  I  say  that  out  of 
my  said  income,  I  have  to  pay  the  annual  sum  of  Rs.  100  for  such  interest  as  afore- 
said to  my  late  father's  executors,  and  also  to  support  myself  and  my  two  ddeat 
children. 

6.  And,  in  further  answer  to  the  said  petition,  I  say  that  when  my  wife  left  my 
dwelling-house  on  the  dav  of  last,  she  took  with  her,  and  has 

ever  since  withheld  and  still  withholds  from  me,  plate,  watches,  and  other  effects  in 
the  2nd  paragraph  of  this  my  answer  mentioned,  of  the  value  of,  as  I  verily  believe, 
Rs.  800  at  the  least ;  and  I  also  say  that  within  five  days  of  her  departure  from  my 
house  as  aforesaid,  my  said  wife  received  bills  due  to  me  from  certain  lodgers  of  mine 
amounting  in  the  agfirregate  to  Rs.  ,  and  that  she  has  ever  since  with- 

held and  still  withl^ds  from  me  the  same  suul 

(Signed)    A.  B. 
(a)    The  petitioner  should  state  her  hnsband's  income  as  accurately  as  possible. 
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No.  14. — FoBM  of  undertaking  hy  mmoft't  next  friend  to  he 
aoMwerdblefor  Eeepondenfs  costs. 
(See  Section  49.) 
Id  the  (Hl^)  Cotut  of 

I,  the  nndeni^naed  A.  B.,  of  bein^;  the  next  friend  of  G.  D.,  who  is 

amboc,  and  who  is  deeirons  of  filing  a  petition  in  this  Ck>art,  under  the  Indian 
DiToite  Act,  aniDflt  D.  D.  of  ,  hereby  undertake  to  be  responnble  for  the 

«Mti  of  the  said  D.  D.  in  sach  soit  and  that  if  the  said  G.  D.  fail  to  pay  to  the  said 
D.  D  when  and  io  such  manner  as  the  Court  shall  order  all  such  costs  of  such  suit  as 
the  Court  shall  direct  him  [or  her]  to  pay  to  the  said  D.  D.,  I  will  forthwith  pay  the. 
nme  to  the  proper  officer  of  this  Court. 

Dated  this  day  of  186 

(Signed)       A.  B. 


Act  No.  XXL  of  1866. 

PaSSBD  BT  THB  €k)VEBNOB-GENERAL  OF  InDU  IN  Ck)UNGIL. 

{Receioed  the  assent  of  the  Oovemor-OenercU  on  the  2nd  April  1866). 

An  Act  to  legaUze,  under  certain  circumstances^  the  dissolution  of  marri- 
ages of  Native  Converts  to  Christianity, 

Whereas  it  is  expedient  to  legalize,  under  certain  circumstances,  the 
disBoIotion  of  marriages  of  Native  Converts  to  Christianity  deserted  or 
repudiated,  on  rcdigious  grounds,  by  their  wives  or  husbands ;  It  is  en- 
acted as  f  oUows : 

1.  This  Act  may  be  cited  as  "  The  Native  Converts*  Marriage  Dis- 
■olutioD  Act,  1866." 

2.  This  Act  shall  commence  and  take  effect  on  and  from  the  first  day 
of  May  1866. 

3.  In  this  Act^ 

**  NATIVE  HUSBAND"  shall  mean  a  married  man  domiciled  in 
British  India,  who  shall  have  completed  the  age  of  sixteen  years,  and 
shall  not  he  a  Christian,  a  Muhammadan  nor  a  Jew  : 

"  NATIVE  WIFE"  shall  mean  a  married  woman  domiciled  in  Bri- 
tish India,  who  shall  have  completed  the  age  of  thirteen  years,  and  shall 
not  be  a  Christian,  a  Muhammadan  nor  a  Jewess  : 

"  NATIVE  LAW"  shall  mean  any  law,  or  custom  having  the  force 
of  law,  of  any  persons  domiciled  in  British  India  other  than  Christians, 
Mnhammadans  and  Jews : 
a27 
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"MONTH"  and  "YEAB"  sbaU  respectiYel^  meaamontb  and  year 
according  to  the  British  calendar : 

*'  HIGH  GOUBT*  shall  mean  the  highest  Oiyil  Covat  of  appeal  in  any 
place  to  which  this  Act  extends  : 

And  unless  there  be  something  repngnant  in  the  subject  or  context 
words  importing  the  singular  NUMBER  shall  include  the  plural,  and 
words  importing  Hie  pltirS  number  shall  include  the  singular. 

4.  If  a  Native  Husband  change  his  rdigion  for  Christianity,  and  if 
in  consequence  of  such  change  his  Native  "S^e,  for  the  epace  of  six  con- 
tinuous months,  desert  or  repudiate  him,  he  may  sue  her  tor  CX)NJUGAL 
SOCIETY. 

5.  If  a  Native  Wife  change  her  rdigion  for  Christianity,  and  if  in 
consequence  of  such  change  her  Native  Husband,  for  the  space  of  six 
continuous  months,  desert  or  repudiate  her,  she  may  sue  him  tor  conjugal 
society. 

6.  If  the  respondent,  at  the  time,  of  commei^ment  of  such  snii, 
reside  within  the  looal  limits  of  the  ordinary  orinnal  civil  jurisdiction 
of  any  of  the  Hiffh  Courts  of  Judicature,  the  SUIT  shall  be  commenced 
in  such  Court :  owerwise  it  shall  be  commenced  in  the  principal  Civfl 
Court  of  original  jurisdiction  of  the  District  in  whidi  the  <fefendant  diall 
reside  at  the  commencement  of  the  suit. 

7.  The  suit  shall  be  commenced  by  a  petition  in.  the  form  in  the  first 
Schedule  to  this  Act,  or  as  near  thereto  as  the  circumstances  of  the  case 
will  dlow.  The  statements  made  in  the  petition  shall  be  verified  by 
the  petitioner  in  the  manner  required  by  law  for  the  verification  A 
plaints ;  and  the  petition^  may  be  amended  by  permission  of  the  Court. 

8.  A  copy  of  liie  petition  shall  be  served  upon  the  respondent,  and 
tile  Court  shall  thereupon  issue  a  citation  under  the  seal  of  tiie  Conri 
and  signed  by  the  Judge. 

9.  In  ordinary  cases  the  CITATION  shall  be  in  the  form  in  the 
second  Schedule  to  this  Act,  or  as  near  thereto  as  the  circumstances  of 
the  case  will  allow.  But  where  the  respondent  is  exempt  by  law  from- 
personid  appearance  in  Court,  or  where  the  Judge  shaU  so  direct^  tiie 
citation  shall  be  in  the  form  in  the  third  Schedule  to  this  Act,  or  as  near 
thereto  as  the  circumstances  of  tile  case  will  allow. 

10.  A  copy  of  the  citation  sealed  with  the  seal  of  the  Court  shaU  be 
served  on  the  respondent;  and  the  provisions  of  the  Code  of  C^l  Pro- 
cedure as  to  the  service  and  endorsement  of-  summonses  shall  apply, 
mutaHB  mutandis^  to  citations  under  this  Act. 

11.  If  the  respondent  shall  not  obey  such  citation,  and  comply  with 
eveiy  other  requirement  made  upon  her  or  him  under  the  provisions  of 
this  Act,  she  or  he  shall  be  liable  to  punishment  under  Section  174  of  the 
Indian  Penal. Code. 

*  The  words  'shaU  bear  a  stamp  of  two  mpees,  and' were  repealed  by  Act  lot 
1870,  see  Rq>ealiDg  Eoactments  page  70,  and  CiTil  Prooednre  Code  page  lOii 
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12.  On  the  day  fixed  in  the  citation  the  petitioner  shall  appear  in 
Govt,  and  the  following  POINTS  ahaH  be  PROVED  :-^ 

(1.)    The  identity  of  the  parties  : 

(2.)    The  marriage  between  the  petitioner  and  the  respondent : 

(3.)  That  the  male  party  to  the  suit  has  completed  the  age  of  sixteen 
yean,  uid  that  the  female  party  to  the  enit  lias  completed  the  age  of 
thirteen  years  : 

(4.)    The  desertion  or  repudiation  of  the  petitiimer  by  the  reiqpondent : 

([5.)  That  snch  desertion  or  repudiation  was  in  consequence  of  the 
petitioner's  change  of  religion  ; 

(6.)  And  that  snch  desertion  or  repudiation  had  continued  for  the 
six  months  immediately  before  the  commencement  of  the  suit. 

13.  Tlie  respondent,  if  snch  points  be  proved  to  the  satisfaction  of 
the  Judge,  shall  thereupon  be  asked  whether  she  or  he  refuses  to  cohabit 
with  the  petitioner,  and,  if  so,  what  is  the  ground  of  such"  refusal.  In 
ordinaiy  cases  such  INTERROGATION  and  every  other  interrogation 
presCTibed  by  this  Act  shall  be  made  by  the  Judge,  but  when  the  respon- 
da:it  is  exempt  by  law  from  personal  appearance  in  Court,  or  when  the 
Jodge  shall,  m  his  discretion,  excuse  the  respondent  from  such  appear- 
ance, the  interrogations  shall  be  made  by  Commissioners  acting  under 
such  Commission  as  hereinafter  mentioned. 

14.  Every  interrogation  mentioned  in  this  Act  and  made  by  the 
Judge  may,  at  the  discretion  of  the  Judge,  take  place  in  open  Court  or  in 
his  private  room.  If  any  such  interrogation  take  place  in  open  Court,  the 
Judge  may,  so  long  as  it  shall  continue,  exclude  from  the  Uourt  all  such 
persons  as  he  shall  think  fit  to  exclude. 

1^  If  the  respondent  be  a  FEMALE,  and  in  answer  to  the  interro- 
g^ries  of  the  Judge  or  Commissioners,  as  the  case  may  be,  shall  REFUSE 
TO  COHABIT  with  the  petitioner,  the  Judge,  if  upon  consideration  of  the 
respondent's  answers  and  of  the  facts  which  may  have  been  proved  by 
Ihe  petitions  he  shall  be  of  opinion  that  the  ground  for  such  refusal  is 
the  petitioner's  change  of  religion,  shall  make  an  order  ADJOURNING 
the  case  FOR  A  TEAR,  and  directing  that,  in  the  interim,  the  parties 
ahall,  at  such  place  and  time  as  he  shsul  deem  convenient,  have  an  inter- 
view of  such  length  as  the  Judge  shall  direct,  and  in  the  presence  of  such 
peiBon  or  persons  (who  may  be  a  female  or  females)  as  tne  Judge  shall 
lekMct,  with  the  view  of  ascertaining  whether  or  not  the  respondent  freely 
and  voluntarily  persists  in  such  refusal. 

16.  At  the  expiration  of  such  adioumment  the  petitioner  shaU  again 
appear  in  Goort  ana  shall  prove  tiiat  tne  said  desertion  or  repudiation  had 
continued  np  to  tiie  time  last  hereinbefore  referred  to  ;  and  if  the  points 
mentioned  in  the  twelfth  and  this  Section  of  this  Act  shall  be  proved  to 
tbe  satisfoctian  of  the  Judge,  and  if  the  respondent  on  being  interrogated 
by  the  Judge  or  Conunissioners,  as  tiie  oase  may  be.  AGAIN  REFUSE 
to  cohabit  with  the  petitioner,  the  respondent  shall  be  taken  to  have 
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finally  deserted  or  repudiated  the  petitioner,  and  the  Judge  shall,  by  a 
decree  under  his  hand  and  sealed  with  the  seal  of  his  C!ourt,  declare  that 
the  MAItRIAGE  between  the  parties  is  DISSOLVED. 

17.  If  the  respondent  be  a  MALE,  and  in  answer  to  the  interroga- 
tories of  the  Judge  or  Commissioners,  as  the  case  may  be,  shall  refuse  to 
cohabit  with  the  petitioner,  the  Judge,  if  upon  consideration  of  the  res- 
pondent's answers  and  of  the  facts  which  may  have  been  proved  by  the 
petitioner  he  shall  be  of  opinion  that  the  ground  for  such  refusal  is  the 
petitioner's  change  of  religion,  shall  adjourn  the  case  for  a  year.  At  the 
expiration  of  such  adjournment,  the  petitioner  shall  again  appear  in 
Court  ;  and  if  the  respondent  on  being  interrogated  by  the  Judge  or  Com- 
missioners, as  the  case  may  be,  again  refuse  to  cohabit  with  the  petitioner, 
the  Judge  shall  thereupon  pass  such  a  decree  as  last  aforesaid  :  Provided 
that  if  the  petitioner  shall  so  desire  (but  not  otherwise),  the  proceeding 
in  the  suit  shall,  mutatU  tnutancUSf  be  the  same  as  in  the  case  of  a  female 
respondent. 

18.  Notwithstanding  anything  hereinbefore  contained,  if  it  shall 
appear  at  any  stage  of  the  suit  that  both  or  either  of  the  parties  had  NOT 
ATTAINED  PUBERTY  at  the  date  of  their  marriage,  AND  that  such 
MARRIAGE  has  NOT  been  CONSUMMATED  ;  and  if,  in  answer  to  the 
interrogatories  made  pursuant  to  the  thirteenth  Section  of  this  Act,  the 
responoent  shall  refuse  to  cohabit  with  the  petitioner,  and  allege,  as  the 
ground  for  such  refusal,  that  the  petitioner  has  changed  his  or  her  reli- 
gion, the  Judge  shall  thereupon  pass  such  a  decree  as  last  aforesaid. 

19.  When  any  decree  dissolving  a  marriage  shall  have  been  passed 
under  the  provisions  of  this  Act,  it  shall  be  as  lawful  for  the  respective 
parties  thereto  to  MARRY  AGAIN  as  if  the  prior  marriaee  had  been  dis- 
solved by  death,  and  the  issue  of  any  such  re-marriage  shaU  be  legitimate, 
any  Native  law  to  the  contrary  notwithstanding.  Provided  always  that 
no  minister  of  religion  shall  be  compelled  to  solemnize  the  marriage  of 
any  person  whose  former  marriage  may  have  been  dissolved  under  this 
Act,  or  shall  be  liable  to  any  suit  or  penalty  for  refusing  to  solemnize 
the  marriage  of  any  such  person. 

20.  In  suits  instituted  under  this  Act,  the  Judge  shall  order  a 
COMMISSION  to  issue  to  such  persons,  whether  males  or  females  or  both, 
as  he  shall  think  fit,  for  the  examination  on  interrogatories  or  otherwise 
of  any  persons  so  exempt  as  aforesaid.  The  provisions  of  the  Code  of 
Civil  Procedure  shall,  so  far  as  practicable,  apply  to  Commissions  issued 
under  this  Section. 

21.  At  anv  stage  of  a  suit  instituted  under  this  Act,  cohabitation  as 
man  and  wife  shall  be  sufficient  presumptive  EVIDENCE  OF  the  MAR- 
RIAGE of  the  parties,  and  proof  of  the  respondent's  refusal  or  voluntary 
nefflect  to  cohabit  with  the  petitioner,  after  his  or  her  change  of 'religion 
and  after  knowledge  thereof  by  the  respondent,  shall  be  sufficient  EVI- 
DENCE OF  the  respondent's  DESERTION  or  repudiation  of  the  peti- 
tioner, and  shall  also  be  sufficient  evidence  that  such  desertion  or  repudia- 
tion was  in  consequence  of  the  petitioner's  change  of  religion,  unless 
some  other  sufficient  cause  for  such  desertion  or  repudiation  be  proved 
by  the  respondent. 
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22.  The  provisions  of  the  Ck>de  of  Civil  PROCEDURE  as  to  the 
Bommoiiliig  and  examioation  of  witnesses,  shall  apply  in  suits  instituted 
under  this  Act. 

23.  If  at  any  stage  of  the  suit  it  be  proved  that  the  male  party  to 
the  suit  is  or  was  at  the  institution  thereof  UNDER  the  AGE  of  six- 
teen years,  or  that  the  female  party  to  the  suit  is  or  was  at  the  same  time 
ander  the  age  of  thirteen  years,  OK  that  the  petitioner  and  the  respondent 
are  COHABITINGr  as  man  and  wife,  or  if  the  Court  is  satisfied  by  the 
evidence  adduced  that  the  respondent  is  ready  and  willing  so  to  cohabit 
with  petitioner,  the  Court  shall  pass  a  decree  dismissing  the  suit  and  stat- 
ing the  ground  of  such  dismissal. 

24.  If  at  any  time  within  twelve  months  after  a  decree  dismissing 
die  suit  upon  any  of  the  grounds  mentioned  in  the  last  preceding  Section, 
the  r^pondent  a^ain  desert  or  repudiate  the  petitioner  upon  the  ground 
of  his  or  her  chaiige  of  religion,  the  SUIT  MAY  BE  REVIVED  by  sum- 
moning the  respondent ;  and  up»on  proof  of  the  former  decree  and  of  such 
renewed  repadiation  or  desertion,  the  suit  shall  re-commence  at  the  stage 
at  which  it  had  arrived  immediately  before  the  passing  of  such  decree ; 
and,  after  the  proofs,  interrogations,  interview  and  adjournment  which  may 
tiien  be  requisite  under  the  provisions  hereinbefore  contained,  the  Judge 
diall  pass  a  decree  of  Hue  nature  mentioned  in  the  sixteenUi  Section  of 
this  Act 

25.  If  at  fm^  staee  of  the  suit  it  be  proved  that  the  respondent  has 
deserted  or  repudiated  the  petitioner  solely  or  partly  in  consequence  of 
the  petitioner's  CRUELTY  or  ADULTERY,  the  Court  shall  pass  a  decree 
dismisong  tihe  suit  and  stating  the  ground  of  such  dismissal.  A  suit  dis- 
unssed  under  this  Section  shall  not  be  revived. 

26.  I£  the  petitioner,  being  a  male,  has  at  the  time  of  the  institution 
of  the  suit  TWO  OR  MORE  WIVES,  he  shall  make  them  all  respondents  ; 
and  if  at  any  stage  of  the  suit  it  be  proved  that  he  is  cohabiting  with  one 
of  sodi  wives  as  man  and  wife,  or  that  any  one  of  such  wives  is  ready 
and  willing  so  to  cohabit  with  him,  the  Court  shall  pass  a  decree  dismiss- 
ing the  suit  and  stating  the  ground  of  such  dismissal.  The  provisions  as 
to  revival  contained  in  the  twenty-fourth  Section  of  this  Act  shall  apply, 
nuUUis  mutandis,  to  a  suit  dismissed  under  this  Section. 

27.  A  dissolution  of  marriage  under  the  provisions  of  this  Act  shall 
not  operate  to  deprive  the  respondent's  children  (if  any)  by  the  petitioner 
of  their  status  as  legitimate  CHILDREN,  or  of  any  right  or  interest  which 
they  would  have  had,  according  to  the  Native  law  applicable  to  them,  by 
way  of  maintenance,  inheritance,  or  otherwise,  in  case  the  marriage  had 
not  been  so  dissolved  as  aforesaid. 

28.  If  a  suit  be  commenced  under  the  provisions  of  this  Act,  and  it 
appear  to  the  Court  that  the  wife  has  not  sufficient  separate  prope^y  to 
enable  her  to  maintain  herself  suitably  to  her  station  in  life  and  to  prose- 
cute or  defend  the  suit,  the  Court  may,  pending  the  suit,  order  the  husband 
to  furnish  the  wife  with  sufficient  funds  to  enable  her  to  prosecute  or 
defend  the  suit,  and  also  for  her  MAINTENANCE  pending  the  suit.  If 
the  suit  be  brought  by  a  husband  against  a  wife,  the  Coi^  may  by  the 
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decree  order  the  husband  to  make  sooh  allowaaoe  to  his  wife  for  her 
mainteDance  during  the  remainder  of  her  Hf  e  as  the  Oomt  shall  think  jnst^ 
and  having  regard  to  the  condition  and  station  in  life  of  the  parties.  Any 
allowance  so  ordered  shall  cease  from  the  time  of  any  subsequent  marriage 
of  the  wife. 

29.  No  APPEAL  shall  He  against  any  order  or  decree  made  or  passed 
by  any  Court  fn  any  suit  instituted  under  this  Act ;  but  if,  at  any  stage  of 
the  suit,  the  respondent  shall  allege  by  way  of  defence  that  the  marriage 
between  the  parties  has  been  dissolved  by  me  conversion  of  the  pe^oner, 
and  that  oonsequently  the  petitioner  is  not  a  Native  husband  or  a  Native 
wife  (as  the  case  may  be)  within  the  meaning  <^  this  Aci,  the  Judge,  if 
he  shall  entertain  any  doubt  as  to  the  validity  of  such  defence,  shall  either 
of  his  own  motion  or  on  the  application  of  the  respondent,  state  the  case 
and  submit  it  with  his  own  opinion  thereon  for  the  decision  of  the 
High  Court 

30.  Every  such  CASE  shall  concisely  set  forth  such  facts  and  docu* 
ments  as  may  be  necessary  to  enable  the  High  Court  to  decide  the  questions 
raised  thereby,  and  the  suit  shall  be  stayed  until  the  judgment  of  sack 
Court  shall  have  been  received  as  hereinafter  provided. 

31.  Everv  such  case  shall  be  decided  by  at  least  three  Judges  of  the 
High  Court,  if  such  Court  be  the  High  Court  at  any  of  the  Preaideocy 
Towns:  and  the  petitioner  and  respondent  may  appear  and  be  heard  in  the 
High  Court  in  person  or  by  Advocate  or  Vakeel. 

32.  If  the  High  Court  shall  not  be  satisfied  that  the  statwftents  con- 
tained in  the  case  are  auflicient  to  enable  it  to  determine  the  questioni 
raised  thereby,  the  High  Court  may  REFER  the  CASE  BACK  to  the 
Judge  by  whom  it  was  stated,  to  make  such  additions  thereto  or  alterations 
therein  as  the  High  Court  may  direct  in  that  behalf. 

33.  It  shall  be  lawful  for  the  High  Cdurt  upon  the  hearing  of  any 
such  case  to  decide  the  questions  raisedthereb^,  and' to  deliver  its  JUDu- 
MENT  thereon  containing  the  grounds  on  which  such  decision  is  founded  ; 
and  it  ehdl  send  to  the  Judge  by  whom  the  case  was  stated  a  copv  of  such 
judgment  under  the  seal  of  the  Court  and  the  signature  of  the  Registrar, 
and  the  Judp^  shall,  on  receiving  the  same,  dispose  of  the  case  conform- 
ably to  such  judgment. 

34.  Nothing  contained  in  this  Act  or  in  Acts  Nos.  XXY.  of  1864  and 
V.  of  1865  shall  be  taken  to  render  invalid  any  marriaflre  of  a  Native  con- 
vert to  Roman  Catholicism  if  celebrated  in  accordance  with  the  rules,  rites, 
ceremonies  and  customs  of  the  ROMAN  CATHOLIC  Church  ;  and  no 
Clergyman  of  such  Church  shall  be  liable  to  any  suit  or  penalty  under  the 
provisions  of  either  of  the  two  Acts  last  hereinbefore  mentioned,  for 
solemnizing  any  such  marriage. 

35.  This  ACT  shall  EXTEND  TO  all  the  territories  that  are  or  shall 
become  vested  in  Her  Majesty  or  Her  successors  by  the  Statute  21  A  22 
Vic,  cap.  106,  entitied  ^  An  Act  for  the  better  Qovemment  of  India," 
exc^  the  Settlement  of  Prince  of  Wales*  Island,  Singapore  and  Malacca. 
But  it  may  be  extended,  with  the  consent  of  the  Govemor-Qeneral  of 
India  in  Council,  by  order  of  the  Gbveraor  of  such  Settlement  to  all  (nt 
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anj  part  of  the  territory  subject  to  his  Goverament ;  and  he  nuy,  with  saoh 
ocoeoit  as  aforesaid,  determine  the  Court  in  which  suits  against  residents 
in  such  territory  shall  be  oommeneed  under  proTisions  of  this  Act  In 
cased  such  extension,  if  the  Indian  Penal  Goae  shall  not  then  apply  to 
ttie  said  Settlement,  the  respondent's  personal  appearance  pursuant  to  this 
Act  may  be  enforced  by  such  piooednre  as  the  said  Gkyvenor,  with  such 
consent  SB  afotosaid,  shidl  ftforide  in  thai  behalf. 


THE  FIB8T  SCHEDULE. 

Form  of  PeiUiom. 

To  the  Jttdge  of  the  GtiI  Court  of 

The  day  of  It      • 

The  petitkA  of  A  B.  of 

Shovstii, 

h  ThifcyofpeHtioosrwasbomonorsboMttiw  d^of  If 

%    Hist  your  potitioiier  was  on  the  dayof  inths 

j«ir  18  Isfmilly  manifd  to  GL  D.  at 

3.   T1»ttiwMidaD.isBOWoftbesgtof  ysan  or thoisaboato. 

L  Thdaft^hisMidmairii^yonrpotitionsrliysdandeolMibi^ 
wQb  St  aforesaid  imtil  the  day  of  18       • 

A  That  previous  to  the  dayof  18  yoar 

lisuM  ilwuMi  his  relisHN&for  Chiistiaiiityy  and  that  on  soeh  day  he  was  ha] 
B  a  msBiber  ofthe  Ghareh  of 


C  Thstonthe  dayof  18        [mi haMtimwmtiikt prior 

mth^imqftks  psfftiotiL  the  said  a  D.  deserted  your  pstftfoaer,snd  has  not  sinse 
iwisiiii  cohsbitstfon  with  him. 

7.  That  soeh  desertion  was  in  consequenee  of  your  petitioBef^SBM  change  of 

leiixiflBt 

8.  Hiat  there  is  no  cdhislon  nor  comriTanee  between  your  petitioMr  sadtiie 
wdCIV 

be 

mairiage  isdis- 


Tonr  petitioiMr  therefore  prays  that  your  Honour  will  order  the  said  GL  D.  to  live 
eohalnt  with  your  petitioner,  or  declare  that  your  petitioner's  mairiage 


aolred. 

AB. 

Form  <^  wf^fidihoHm 

I,  A  B^  the  petitioner  named  in  the  above  petitioii.  do  dedaie  that  what  is  stated 
«■  is  tree  to  the.  best  of  my  information  and  belie£ 
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THE  SECOND  SCHEDULE. 

Form  of  CitaHcn  in  ordinarg  cases. 

To  C.  D.  of 

Wh«reM  A.  B.  of  daiminn^  to  have  been  Uwfally  married  to  jos 

the  Mud  C.  D.  has  filed  his  ror*  her]  petition  afiainat  you  in  the  Civil  Court  of 
alleging  that  yon  the  said  C.  D.  have  deserted  him  (or  herl  for  six  months  in  conse- 
quence of  his  [or  her]  having  changed  his  [or  her]  religion  for  Christianity,  and 
praying  that,  unless  yon  consent  to  live  and  cohabit  wiu  him  [or  her],  it  may  be  de- 
clared that  his  [or  her]  marriage  is  dissolved :  Now  this  is  to  command  yon  that,  at 
the  expiration  of  days  [at  leatt  one  wtonth]  from  the  date  of  the  service  of 

this  on  yon,  you  do  appear  in  the  said  Conrt  then  and  there  to  makt  answ«v  to  the 
said  petition,  a  copy  whereof,  sealed  with  the  seal  of  the  said  Conrt,  is  herewith  served 
upon3roa. 

And  take  notice  that  in  default  of  your  so  appearing,  you  will  be  liable  to  punish- 
ment nnder  Section  174  of  the  Indian  Penal  Code. 

Dated  the  day  of  18 

rSigned)    E.  F. 

Judge  of  the  Civil  Conrt  of 

Indorsement  to  he  made  after  service, 

lliis  citation  was  duly  served  by  G.  H.  on  the  within  named  C.  D.  of  at 

on  the  day  of  18 

(Signed)    6.  H. 

THE  THIRD  SCHEDULE. 

Form  of  CitaHon  in  case  of  respondent  exempt  from  appearance  in  Court. 

To  C.  D.  of 

Whereas  A.  B.  of  claiming  to  have  been  lawfully  married  to  yon  the 

said  C  D.  has  filed  his  |[orher]  petition  against  yt>u  in  the  Civil  Court  of 
alleging  that  you  the  said  C.  D.  have  deserted  him  [or  her]  for  six  months  in  conse- 
quence of  his  [or  her]  having  changed  his  [or  her]  reli^on  for  Christianity,  and  pray- 
ing that,  unless  you  consent  to  cohabit  with  him  [or  her},  it  may  be  declared  that  his 
[or  her]  marriage  is  dissolved.  Now  this  is  to  command  you  that,  at  the  expiration 
of  days  [al  Ufut  one  montk]   from  the  service  of  this  on  you,  you  do  hold 

yourself  in  readiness  to  answer  and  do  answer  such  interrogatories  as  may  be  put  to 
'  you  by  Commissioners  duly  authorised  in  that  behalf  under  a  Commission  issued  by 
this  Court,  in  reference  to  the  said  petition,  a  copy  whereof,  sealed  with  the  seal  dE 
the  said  Court,  is  herewith  served  upon  you. 

And  take  notice  that  in  default  of  vour  so  holding  yourself  in  readiness  and  an- 
swering such  interrogatories,  you  will  be  liable  to  punishment  under  Section  174  of 
the  Indian  Penal  Code. 

Dated  the  day  of  18 

(Signed)    E.F. 
Judge  of  the  (Svil  Court  of 

Indorsement  to  he  made  after  service. 

This  citation  was  duly  served  by  G.  H.  on  the  within  named  C  D.  of  at 

on  the  day  of  18 

(Signed)    G.  H. 
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HINDU  LAW. 

DEFINITION. 

Mairiage  is  of  three  kinds,  namely,  for  love,  for  children  and  for  the 
Moomplishment  of  relig;ioa8  duties.  Marriage  for  children  is  also  of  two 
kinds,  namely,  for  the  sake  of  immortality,  and  for  the  satisfaction  of 
<fenre.— MiTAKSHARA,  Book  L,  verse  66. 

l«t  him  not  cease  to  perform  day  hy  day,  according  to  the  preceding 
roles,  the  five  great  sacraments ;  and,  having  taken  a  lawful  consort,  let 
him  dwell  in  his  house  during  the  second  period  of  his  life*— Manu  V.,  169. 

Then  only  is  a  man  perfect  when  he  consists  of  three  persons  united — 
his  wife,  himself  and  his  son,  and  ^us  have  learned  Brahmans  announced 
tills  maxim  :  *  (The  husband  is  even  one  person  with  the  wife  for  all 
doniestic  and  religions  not  for  all  civil  purposes)'.— Manu  X.,  46. 

PARTIES  TO  MARRIAGE. 

In  the  dispofisal  of  a  girl  the  FATHER,  the  paternal  GRANDFATHER, 
the  BROTHER,  a  KINSMAN  or  the  natural  MOTHER  shall  be  consulted 
10  the  order  here  specified,  upon  the  death  of  the  first  the  right  of  giving 
away  the  damsel  devolves  on  each  of  the  others  successively  provided  they 
be  of  somid  understanding.— Yajnyawalcta.    (Dig.  V.,  135.) 

If  there  be  no  persons  competent  to  give  her  in  marriage  let  the  damsd 
herself  choose  a  smtable  bridegroom. — Yajnyawalcya.     (Dig.  IV.,  18.) 

A  woman  may  neither  be  given  nor  accepted  against  her  own  consent. 
— Catyatasja.     (Dig  IV.,  144.) 

He  wKo  makes  a  marriage  contract  with  the  connubial  fire,  while  his 
ELDER  BUOTHER  continues  unmarried  is  called  a  Perivettri,  and  the  elder 
brother  a  Perivitti.— Mand  IIL,  171. 

The  Perivettri,  the  Perivitti,  the  damsel  thus  wedded,  the  giver  of  her 
iQ  wedlock,  and  fifthly,  the  performer  of  the  nuptial  sacrifice,  m  sink  to  a 
Jfegion  of  torment. — ^Manu  IU.,  172. 

See  also  Mana  IIL  164,  160,  161  and  170  which  are  to  the  same  effect 

To  an  excellent  and  handsome  youth  of  the  same  class  let  every  man 
give  his  daughter  in  marriage  :  even  though  she  have  not  attained  her      < 
AGE  of  eight  years.— Manu  IX.,  88. 

Three  years  let  a  damsel  wait  though  she  be  marriageable,  but  after  that 
term  let  her  choose  for  herself  a  bridegroom  of  equal  rank. — Manu  IX.,  90. 

A  man  aged  thirty  years  may  marry  a  girl  of  twelve  if  he  find  one  dear 
to  his  heart  or  a  man  of  twenty-four  years  a  damsel  of  eight,  but  if  he 
finish  his  studentship  earlier,  and  the  duties  of  his  next  order  would  other- 
wise be  impeded,  let  him  marry  immediately. — Manu  IX.,  94. 

a28 
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Before  her  breasts  are  prominent  a  girl  should  be  given  in  marriage, 
both  he  who  gives  a  damsel  in  marriage  after  her  menses  have  appeared 
and  he  who  receives  such  a  damsel  sink  to  a  region  of  torment,  and  the 
father,  paternal  grandfather  and  great  grandfather  of  each  are  bom  again 
in  ordure  therefore  should  a  damsel  be  given  in  marriage  before  her  menses 
appear.— Paithinasi.    (Dig.  IV.,  17.) 

If  a  damsel  yet  unmarried  arrive  at  puberty  in  the  house  of  her  father 
he  is  guilty  of  infanticide  by  detaining  her  at  a  time  when  she  might  have 
been  a  mother  and  the  damsel  is  held  degraded  to  the  servile  class. — 
Catyayana.    (Dig.  v.,  126.) 

A  man  aged  thirty  may  marry  a  girl  of  sixteen  whose  seasons  have 
not  commenc^.— Vasishta.    (Dig.  V.,  338.) 

The  discipline  of  a  student  in  the  Vedas  may  be  continued  for  thirty- 
six  years  in  the  house  of  his  preceptor  or  for  half  that  time  or  for  a  quarter 
of  it  or  until  he  perfectly  comprehend  them. — ^Manu  III.,  1. 

A  student  whose  rules  have  not  been  violated  may  assume  the  order  of 
a  married  man  after  he  has  read  in  succession  a  sacha  or  branch  from  each 
of  the  three,  or  from  two  or  from  any  one  of  them. — Manu  III.,  2. 

As  for^the  text  which  says  that  twice  bom  men  may  marry  a  Sudra  wife, 
I  am  not  of  that  opinion  since  the  man  himself  is  bom  again  in  her. — 
Yajnyawalcya,  Book  I.,  verse  66. 

Three  wives  in  the  order  of  the  CASTES,  two  and  one,  in  succession 
are  (allowed)  to  Brahmans,  Kshatriyas  and  Vaisyas.  A  Sudra  can  marry 
one  of  his  own  caste  only. — ^Tajnyawaloya,  Book  I.,  verse  57. 

There  are  numerous  texts  in  Hindu  law  relating  to  the  right  of  Brahmans  and  others 
to  marry  persons  of  lower  castes  than  themselves,  except  for  their  first  wives.  See  for 
example  Mann  IIL,  18, 14, 15, 16, 17, 18, 19.    Mitakshara,  Book  I,  verses  56  &  67,  &c 

It  is  unnecessary  to  auote  them  here  as  they  are  obsolete  in  practice  and  they  have 
been  virtually  repesded  by  the  foUowing  text. 

The  marriage  of  twice  bom  men  with  damsels  not  of  the  same  class,  the 
slauehter  in  a  religious  war  of  Brahmanas  who  are  assailants  with  intent 
to  km,  these  parts  of  ancient  law  were  abrogated  by  wise  legislators  as 
the  cases  arose  at  the  beginning  of  the  Gali  age  with  an  intent  of  securing 
mankind  from  evil. — ^Aditya  Pubana.    (Dig.  V.,  173.) 

Let  the  bachelor  (Brahmachari)  who  has  not  broken  the  rules  of  his 
order,  marry  a  woman,  endued  with  marks  of  excellence,  one  not  (given) 
to  another  before  (Ananyapurvikam)  who  is  beautiful,  not  a  Sapinda  and 
younger  than  himself. — ^Yajnyawalcya,  Book  I.,  verse  52. 

'  A  woman/  for  the  exclusion  of  a  eunuch,  her  womanhood  must  bo 
examined. 

'^  Ananyapurvikam,'  or  one  who  has  not  been  taken  by  another  man  in 
marriage,  nor  been  enjoyed  by  another. 

*  Not  a  Sapinda.'    The  word  Sapinda  is  derived  from  Saman  one,  and 
Pinda  body,    gapindaahip  therefore  arises  from  RELATIONSHIP  to  one 


Digitized  by  VjOOQIC 


CIVIL  CODE.     CHAPTER  IV.  63 

body.  Thus  a  son  is  of  the  same  Pinda  with  his  father  by  relationship 
with  the  body  of  the  father.  So  also  with  the  paternal  grandfather,  &c.  by 
relatioDship  to  the  same  body  through  the  father.  So  with  his  mother  by 
relationship  to  the  body  of  the  mother.  So  also  with  the  maternal  grandfa- 
ther, Ac  through  the  mother.  So  also  with  the  mother's  sister  and  mother's 
brother,  &c  by  their  relationship  to  one  body.  So  also  with  the  father's 
brother  and  father's  sister,  &c.  So  the  wife  is  a  Sapinda  of  the  husband 
from  their  bein^  connected  in  body.  So  the  brother's  wives  are  Sapindas 
to  each  other  by  being  connected  in  body  with  those  who  are  descended 
from  one  body.  Thus  wherever  the  word  Sapinda  is  used  it  is  to  be  un- 
derstood that  a  relationship  to  one  body  is  meant  either  directly  or  by  suc- 
<»S8ion,  hence  the  children  of  the  mother  are  not  Sapindas  of  the  brother's 
sons,  &c.  as  there  is  no  relationship  of  body. — ^Mitakshara,  Book  I., 
verse  62. 

One  not  diseased,  one  who  has  brothers,  one  bom  of  a  man  who  is  not 
of  the  same  lineage  (Arsha)  or  of  the  same  Gotra,  and  one  who  is  more 
than  five  degrees  removed  on  the  mother's  side  and  more  than  seven  on  the 
faUier's  side. — Yajnyawalcya,   Book  I.,  verse  53. 

*  Not  diseased,'  i.  «.,  not  affected  by  an  incurable  disease. 

*  Having  brothers,'  t.  «.,  from  fear  of  her  being  made  an  appointed 
oaaghter. 

*  Arsha,*  This  word  is  derived  from  Bishi.  It  means  Pravara  (family.) 

Gautama  also  says  that  marriage  should  be  made  with  one  not  of  the 
same  Pravaxa.  Manu  also  states  that  she  who  is  married  must  not  be  a 
Sapinda  of  the  mother  nor  of  the  same  Gt)tra  with  the  father.  According 
^  some  she  must  not  be  of  the  same  Gotra  even  with  the  mother.  In  the 
volimie  on  penance  too  it  is  declared  that  he  who  marries  the  daughter  of 
his  mother's  brother  or  one  of  the  same  Gotra  with  his  mother  or  even  one 
of  the  same  Pravara  must  undergo  the  Chandrayana  penance.  Sapindas 
here  include  the  daughter  of  the  father's  sister  and  of  the  mother's  sister. 
Sftgotras  include  those  of  the  same  Gotra,  that  is  those  bom  of  persons 
"^ho  are  not  Sapindas  and  of  different  parents.  Pravara  includes  Sapindas 
*nd  Sagotras.  The  rule  that  a  Sapinda  shall  not  be  married  applies  to  all 
castes ;  Sapindaship  exists  among  them  all.  The  rule  that  one  of  the  same 
Arsha  or  Gotra  shall  not  be  married  applies  to  the  three  castes. 
Although  Kshatriyas  and  Vaisyas  have  no  Gotra  and  no  Pravara  of  their 
own,  vet  the  rule  must  be  understood  to  applv  to  the  Gotra  and  Pravara 
of  their  family  priests  (Purohit).  It  is  stated  by  Aswalyana  also  that  one 
miist  be  chosen  of  the  Arsha  of  the  Yejman.  Marriage  cannot  take  place 
with  one  who  is  a  Sapinda  or  a  Sagotra,  and  although  marriage  may  take 
place  with  one  who  is  diseased,  it  appears  contraiy  (to  the  Sastras).  In 
treating  of  Sapindaship  it  has  been  said  that  Sapindaship  arises  from  the 
relationship  to  one  body  either  directly  or  by  succession.  As  this  however 
is  the  case  with  every  person  everywhere  throughout  the  world,  and  that  is 
more  than  is  intended,  the  author  adds :  '  More  than  five  degrees  removed 
on  the  mother's  side  and  more  than  seven  on  the  father's  side.'  Hence, 
though  the  word  Sapinda  applies  everywhere,  the  rule  is  limited.  The 
falhw  and  other  ascendants  are  six  Sapindas,  the  sons  and  other  de- 
scendants are  also  six  and  the  person  himself  is  the  seventh.    It  is  to 
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be  understood  always  that  he  from  whom  the  descent  is  calculated 
is  to  be  included  in  counting  the  seven.  So  likewise  counting  her 
father,  her  grandfather,  &c.  the  man  who  comes  fifth  beginning 
with  the  mother  is  considered  five  degrees  removed  from  the  mother 
and  so  also  beginning  with  the  father,  counting  his  father,  &c.  the 
man  who  comes  seventh  is  seven  degrees  removed  on  the  father's  side. 
From  the  marriage  of  two  sisters  to  (two  brothers)  of  a  sister  to  her 
brother  and  of  the  daughter  of  the  brother  to  the  maternal  uncle  arose  the 
division  of  races.  Vasishta  says  (one  should  marry)  one  more  than  five 
degrees  removed  from  the  mother  and  seven  from  the  father.  Paithinasi 
says  three  from  the  mother  and  five  from  the  father.  This  is  in  f avoar 
of  the  modem  prohibition  and  not  for  the  marriage  taking  place,  so  that  it 
is  in  accordance  with  all  the  Smritis.  This  rule  ap  »lies  to  those  who  are 
of  the  same  caste.  With  reference  to  those  who  are  of  difEerent  castes 
there  is  a  special  rule  which  is  thus  stated  by  Shankha  :  *  If  many  persons 
be  bom  from  one,  or  in  difEerent  soils,  or  of  different  women  these  are 
Sapindas.  Of  those  who  celebrate  their  mourning  separately  there  is  Sapin- 
daship  among  three  persons. 

'  Bom  from  one/  %,  e.,  bom  from  a  Brahman,  &c, 

'  In  difEerent  soils/  ».6.,  from  women  of  difEerent  castes. 

*  Of  difEerent  women,' ».  e.,  from  different  women  in  one  caste. — Mitak- 
8HARA,  Pook  I.,  verse  53. 

She  who  is  descended  from  his  paternal  or  maternal  ancestors  within 
the  sixth  degree,  and  who  is  not  known  by  her  family  name  to  be  of  the 
same  primitive  stock  with  his  father  or  mother  is  eligible  by  a  twice  bom 
man  for  nuptials  and  holy  union. — Manu  III.,  5. 

Her  who  has  no  brother  or  whose  father  is  not  well  known  let  no  sen- 
sible man  espouse  through  fear  lest  in  the  former  case  her  father  should 
take  her  first  son  as  his  own  to  perform  his  obsequies  or  in  the  second  case 
lest  an  illicit  marriage  should  be  contracted. — Manu  III.^  11. 

Now  the  relation  of  Sapindas  or  men  connected  by  the  funeral  cake 
ceases  with  the  seventh  person,  or  in  the  sixth  degree  of  ascent  or  descent, 
and  that  of  Samanodacas,  or  those  connected  by  an  equal  oblation  of  water 
ends  only  when  their  births  and  family  names  are  no  longer  known.— 
Manu  V.,  60. 

He,  who  has  wasted  his  manly  strength  with  sisters  by  the  same  womb, 
with  the  wives  of  his  friend  or  of  his  son,  with  girls  under  the  age  of 
puberty,  or  with  women  of  the  lowest  classes,  must  perform  the  penance 
ordained  for  defiling  the  bed  of  a  preceptor. — ^Manu  XI.,  171. 

(  He  who  has  camally  known  the  daughter  of  his  patemal  aunt,  who  is 

'  almost  equal  to  a  sister,  or  the  daughter  of  his  maternal  aunt,  or  the 

^    4"     ,  daughter  of  his  maternal  uncle,  who  is  a  near  kinsman,  must  perform  the 

S  Chandrayi9ma  or  Lunar  penance. — Manu  XI.,  172. 

,  No  man  of  sense  would  take  one  of  those  three  as  his  wife  :  they  shall 

I   not  be  taken  in  marriage  bv  reason  of  their  consanguinity  ;  and  he,  who 
I   marries  any  one  of  them,  falls  deep  into  sin. — Manu  XI.,  173. 
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THE    CEREMONY  OP  MARRIAGE. 

The  nuptial  texts  are  a  certain  rale  in  regard  to  wedlock  and  the  bridal 
contract  is  known  by  the  learaed  to  be  complete  and  irrevocable  on  the 
seventh  step  of  the  married  pair  hand-in-hand  after  these  texts  have  been 
pronounced.— Manu  VIII.,  227. 

The  recitation  of  holy  texts,  and  the  sacrifice  ordained  by  the  lord  of 
creatures,  are  used  in  marriages  for  the  sake  of  procuring  good  fortune 
to  brides ;  but  the  first  gift,  or  the  troth  plighted,  by  the  husband,  is  the 
primary  cause  and  origin  of  marital  dominion. — Manu  V.,  152. 

The  gift  of  daughters  in  marriage  by  the  sacerdotal  class,  is  most  ap- 
proved, when  they  previously  have  poured  water  into  the  hands  of  the 
Dridegroom  ;  but  the  ceremonies  of  the  other  classes  may  be  performed 
according  to  their  several  fancies. — ^Manu  35. 

Neither  by  water  poured  on  his  hands  nor  by  verbal  promise  is  a  man 
acknowledged  as  husband  of  a  damsel,  the  marital  contract  is  complete 
after  the  ceremony  of  joining  hands  on  the  seventh  step  of  the  married 
pair.-YAMA.    (Dig.  IV.,  175.) 

Now  learn  compendioasly  the  eight  forms  of  the  naptial  ceremony,  used  by  the 
fxmi  dasiea,  some  good  and  some  bad  in  this  world,  and  in  the  next— Manu  III.,  20. 

The  ceremony  of  Brahma,  of  the  Deraa,  of  the  Rishis,  of  the  Prajapatis,  of  the 
Afons,  of  the  Gandharvas,  and  of  the  RaahaBan :  the  eighth  and  the  basest  is  that  of 
the  Pisachas.— Mahu  IIL,  21. 

Which  of  them  is  permitted  by  law  to  each  class  and  what  are  the  good  and  bad 
properties  of  each  ceremony,  all  this  I  will  folly  declare  to  yon,  together  with  the 
qoaiities,  good  aud  bad,  of  the  ofEspring. — Mamu  III.,  22. 

Let  mankind  know  that  the  six  first  in  direct  order  are  by  some  held  valid  in  the 
case  of  a  priest ;  the  four  last,  in  that  of  a  warrior ;  and  the  same  four,  except  the 
Bflffhafi  marriage,  in  the  cases  of  a  merchant  and  a  man  of  the  servile  class. — Mamu 
IIL,  23. 

Some  consider  the  foar  first  only  as  approved  in  the  case  of  a  priest ;  one,  that  of 
BashsjMs,  as  pecoliar  to  a  soldier :  and  that  of  Asoras,  to  a  mercantile  and  a  servile 
l-MaiiuIII.,24. 


Bat  in  this  code,  three  of  the  five  last  are  held  leffal,  and  two  illegal :  tibe  cere- 
moniee  of  Piaachas  and  A^nras  most  never  be  performed. — Mamu  III.,  25. 

For  a  military  man  the  bef  orementioned  marriages  of  Gandharvas  and  Rashasas, 
wfae<her  separate  or  mixed,  as  when  a  girl  is  made  captive  by  her  lover,  after  a  vic- 
tory over  her  kinsmen,  are  permitted  by  law. — Mamu  IIL,  26. 

The  gift  of  a  daughter  clothed  only  with  a  single  robe,  to  a  man  learned  in  the 
Yeda,  whom  her  father  volnntarUy  inrites,  and  respectfully  receives,  is  the  nuptial 
rite  called  Brahma. — Mamu  IIL,  27. 

The  rite  which  sages  call  Daiva,  is  the  gift  of  a  daughter,  whom  her  fkther  has 
decked  in  gay  attire,  when  the  sacrifice  is  already  begun,  to  the  officiating  priest, 
vfao  performs  the  act  of  religion.— Mamu  III.,  28. 

When  the  father  gpives  his  daughter  away,  after  having  received  from  the  bride- 
groom one  pair  of  kine,  or  two  pairs,  for  uses  prescribed  by  law,  that  marriage  is 
termed  Araoa.— Mamu  IIL,  29. 
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The  nuptial  rite  called  Prajapatva,  is  when  the  father  gives  away  his  daughter, 
with  dne  honor,  8a3rinff  distinctly,  "  ^y  both  of  you  perform  together  your  civil  and 
religious  duties  !'* — Manv  IIL,  §0. 

When  the  bridegroom,  having  given  as  much  wealth  as  he  can  afford  to  the  father 
and  paternal  kinsman,  and  to  the  damsel  herself,  takes  her  voluntarily  as  his  bride, 
that  marriage  is  named  Asura. — Mand  III.,  81. 

The  reciprocal  connexion  of  a  youth  and  a  damsel,  with  mutual  desire,  is  the  mar- 
riage denominated  Gandharva,  contracted  for  the  purpose  of  amorous  embraces,  and 
proceeding  from  sensual  inclination. — Maku  IIL,  82. 

The  seizure  of  a  maiden  by  force  from  her  house,  while  she  weeps  and  calls  for 
assistance,  after  her  kinsmen  and  friends  have  been  slain  in  battle,  or  wounded,  and 
their  houses  broken  open,  is  the  marriage  styled  Racshasa. — Manu  III.,  83. 

When  the  lover  secretl^r  embraces  the  damsel,  either  sleeping  or  flushed  with 
strong  liquor,  or  disordered  in  her  intellect,  that  sinful  marriage,  called  Paisacha,  is 
the  eighth  and  the  basest— Mahu  III.,  84. 

Among  these  nuptial  rights,  what  quality  is  ascribed  by  Manu  to  each,  hear  now 
ye  Brahmans,  hear  it  all  from  me,  who  fully  declare  it. — ^Manu  III.,  86. 

The  son  of  a  Brahmi,  or  wife  by  the  first  ceremony,  redeems  from  sin,  if  he  per- 
forms virtuous  acts,  ten  ancestors,  ten  descendants,  and  himself  the  twenty-first  per- 
son.— Manu  III.,  87. 

A  son,  bom  of  a  wife  by  the  Daiwa  nuptials,  redeems  seven  and  seven  in  higher 
and  lower  degrees;  of  a  wife  by  the  Arsha,  three  and  three  ;  of  a  wife  by  the  Pnya- 
patya,  six  and  six. — Manu  III.,  38. 

By  four  marriages,  the  Brahma  and  so  forth,  in  direct  order,  are  bom  sons  illu- 
mined by  the  Veda,  leamed  men,  beloved  by  the  learned. — Manu  III.,  39. 

Adomed  with  beauty,  and  with  the  quality  of  goodness,  wealthy,  famed,  amply 
gratified  with  lawful  enjoyments,  performmg  aU  duties,  and  living  a  hundred  years. — 
Manu  III.,  40. 

But  in  the  other  four  base  marriages,  which  remain,  are  produced  sons  acting 
craelly,  speaking  falsely,  abhorring  the  Veda,  and  the  duties  prescribed  in  it. — Manu 
III.,  41. 

From  the  blameless'nuptial  rights  of  men  spring  a  blameless  progeny  ;  from  the 
reprehensible  a  reprehensible  offspring,  let  mankind,  therefore,  studiously  avoid  the 
culpable  forms  of  marriage.— Manu  IIL,  42. 

The  ceremon]^  of  joining  hands  is  appointed  for  those,  who  marry  women  of  their 
own  class ;  but,  with  women  of  a  different  class,  the  following  nuptial  ceremonies  are 
to  be  observed. — Manu  III.,  48. 

By  a  Kshatriya  on  her  marriage  with  a  Brahman,  an  arrow  must  be  held  in  her 
hand  ;  by  a  Vaisya  woman,  with  a  bridegroom  of  the  sacerdotal  or  military  class,  a 
whip  ;  and  by  a  Sudra  bride,  marrying  a  priest,  a  soldier,  or  a  merchant,  must  be  held 
the  skirt  of  a  mantle. — Manu  IIL,  44. 

When  the  bride  is  idven  being  adomed  according  to  ability  after  having  invited 
(the  bridegroom)  that  is  a  Brahma  marriage.  The  son  bom  of  it  purifies  twenty-one 
men  on  each  side. — Yajntawalgya,    Book  L,  verse  58. 

When  the  bride  is  given  to  a  sacrificing  priest  that  is  a  Daiwa  marriage.  If  he 
takes  a  pair  of  cows  that  is  called  an  Arsha  marriage.  One  bora  of  the  former  purifies 
fourteen  men  and  one  bora  of  the  latter  purifies  siic — Yajnyawalcya,  Book  I., 
verse  59. 
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'When  a  daughter  is  given  to  one  who  desires  her  with  the  words  *  perform  yonr 
idigioas  duties  (together)*  that  is  a  Kava  marriage,  the  son  bom  of  her  purifies  six 
and  six  generations  together  with  himself. — Tajnyawalcya,    Book  I.,  verse  60. 

An  Asora  marriage  is  made  by  the  taking  of  wealth,  a  Grandharva  marriage  by 
Botoil  agreement,  a  Kakshasa  marriage  by  seizure  in  war,  a  Paisacha  marriage  by 
deeeiving  a  girL — ^Tajnyawalcya,  Book  I.,  verse  61. 

'  Deceiving,'  t . «.,  carrying  away  a  girl  frandnlently  while  she  is  asleep  and  so  on. 
— Mttakshara* 

Among  women  of  the  same  caste  the  hand  should  be  taken,  the  daughter  of 
a  Rshatriya  should  take  hold  of  an  arrow  and  the  daughter  of  a  Vaisya  should  take 
hold  of  a  spear.  (A  Sndra)  should  take  hold  of  the  en<u  of  a  mantle  if  she  marry  a 
Brahman. — Tajnyawalcya,  Book  I.,  verse  62. 

Let  no  father  who  knows  the  law  receive  a  gratuity  however  small  for  giving  his 
daughter  in  marriage  ;  since  the  man  who  through  avarice  takes  a  gratuity  for  that 
poipose  is  a  seller  of  his  offspring.^MANU  III.,  51. 

Some  sav  that  the  bull  and  cow  given  in  the  nuptial  ceremony  of  the  Rishis  are  a 
bribe  to  the  easier  but  this  is  untrue,  a  bribe  indeed  whether  large  or  small  is  an  ac- 
tual sale  of  the  daughter.— Mamu  III.,  53. 

When  mone^  or  goods  are  given  to  damsels  whose  kinsmen  receive  them  not  for 
their  own  use  it  is  no  sale  :  it  is  merely  a  token  of  courtesy  and  affection  to  the  brides. 
-Ma5u  IU.,  64. 

When  the  husband  has  performed  the  nuptial  rites  with  texts  from  the  Veda,  he 
pves  bliss  continually  to  his  wife  here  below,  both  in  season  and  out  of  season  ;  and 
he  will  give  her  happmess  in  the  next  world. — ^Maku  Chap.  V.,  153. 

BIGHTS  AND  LIABILITIES. 

Let  the  husband  approach  his  wife  in  due  season,  that  is,  at  the  time 
fit  for  pregnancy,  let  hiJh  be  constantly  satisfied  with  her  alone  ;  but  except 
on  the  forbidden  days  of  the  moon,  he  may  approach  her  being  affection- 
ately disposed  even  out  of  due  season  with  a  desire  of  CONJUGAL 
INTERCOUKSE.— Manu  III.,  45. 

Reprehensible  is  the  father,  who  gives  not  his  daughter  in  marriage  at 
tte  proper  time,  and  the  husband  who  approaches  not  his  wife  in  due 
season.— Manu  IX.,  4.    See  also  Dig.  IV.,  14  and  61. 

That  woman  who  having  bathed  after  her  courses  refuses  the  approaches 
of  her  husband,  let  him  banish  proclaiming  her  in  the  middle  of  the  town 
guilty  of  infanticide.— Manu.     (Dig.  IV.,  65.) 

And  her  who  through  aversion  from  her  husband  falsely  pretends  to 
Iwive  her  courses,  let  him  banish  proclaiming  her  in  the  presence  of  kins- 
men guilty  of  infanticide — ^Manu.     (Dig  IV.,  65.) 

A  wife,  a  son,  a  servant,  a  pupil,  and  a  younger  whole  brother,  may  be 
CORRECTED,  when  they  commit  faults,  with  a  rope  or  the  small  shoot 
of  a  cane.— Manu  VIII.,  299. 

But  on  the  back  part  only  of  their  bodies  and  not  on  a  noble  part,  by 
any  means  he  who  strikes  them  otherwise  than  by  this  rule  incurs  the  guilt 
of  a  thief.— Manu  VIIL,  300. 
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Neither  shaU  a  wife  or  mother  be  in  general  compelled  to  pay  a  DEBT 
contracted  by  her  husband  or  son  nor  a  father  to  pay  a  debt  contracted  by 
his  son  unless  it  were  for  the  behoof  of  the  family  nor  a  husband  to  pay 
a  debt  contracted  by  his  wife. — Yajnyawalcya.    (Dig.  I.,  207.) 

A  debt  contracted  by  the  wife  shall  by  no  means  bind  the  husband 
unless  it  were  for  necessaries  at  a  time  of  great  distress  a  man  is  indispens- 
ably bound  to  support  his  family. — ^Nareda.    (Dig.  I.,  209.) 

A  wife  or  mother  shall  not  in  general  pay  the  debt  of  her  husband 
or  son. — Nareda.    (Dig.  I.,  209.) 

Neither  shall  a  wife  or  mother  be  in  general  compelled  to  pay  the 
debt  of  her  husband  or  son  nor  the  husband  or  son  to  pay  the  debt  of  hi» 
wife  or  mother.— Vishnu.    (Dig.  I.,  208.) 

A  debt  acknowledged  by  her  husband  or  contracted  by  her  jointly 
with  her  husband  or  son  or  contracted  by  the  woman  herself  must  be  paid 
by  a  wife  or  mother  :  no  other  debts  shall  a  woman  be  compelled  to  pay. — 
Yajnyawalcya.    (Dig.  I.,  210.) 

A  debt  contracted  jointly  with  her  husband  or  son  or  singly  by  the 
woman  herself  shall  be  paid  of  a  wife  or  mother  in  such  and  in  no  other 
cases  shall  the  debts  contracted  by  them  be  paid  by  her. — ^Yajnyawalcya. 
(Dig.  I.,  210.) 

If  a  wife  be  thus  addressed  by  her  lord  at  the  point  of  death  or  just 
before  a  long  journey  "  such  a  debt  must  be  paid  by  thee,"  she  must  pay  it 
however  unwilling  if  assets  were  left  in  her  hands. — Nareda.  (Dig. 
I,  212.) 

A  debt  which  is  contracted  by  a  wife  or  mother  for  the  behoof  of  the 
family  when  her  husband  or  son  is  gone  to  a  foreign  country  after  autho- 
rizing the  loan  must  be  paid  of  the  husband  or  son. — Catyayana.  (Dig. 
L,219.) 

Briju  ordained  that  a  man  shall  pay  a  debt  contracted  in  his  remote 
absence  even  without  his  assent  by  his  servant,  his  wife,  his  mother,  his 
pupil  or  his  son,  provided  it  were  contracted  for  the  subsistence  of  the 
family. — Catyayana.    (Dig.  I.,  9.) 

Let  no  man  lend  anything  to  women,  to  slaves  or  to  children,  whatever 
thing  of  value  has  been  lent  to  them  the  sender  cannot  in  general  recover 
without  the  assent  of  the  guardian  or  master.— Catyayana.    (Dig  I.,  8.) 

If  the  wife  of  a  herdsman,  a  vintner,  a  dancer,  a  washerman  or  a  hunter 
contract  a  debt,  the  husband  shall  pay  it  because  his  livelihood  chiefly 
depends  on  the  labour  of  such  a  wife. — ^Yajnyawalcya.  (Dig.  I.,  216.) 

The  husband  being  a  vintner,  a  hunter,  or  fowler,  a  washer,  a  shepherd 
or  the  like  shall  pay  the  debt  of  his  wife  :  it  was  contracted  in  the  concerns 
of  the  husband. — Vrihaspati.    (Dig.  I.,  217.) 

Except  the  wife  of  a  washer,  hunter,  herdsman  or  vintner  for  the  liveli* 
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hood  of  sQch  husband  and  the  support  of  his  family  depend  on  her. — 
Kaeeda,    (Dig.  I.,  218.) 

Dayaod  night  mnst  women  he  held  hy  their  protectors  in  a  state  of 
DBPENDENCE,  but  in  lawful  and  innocent  recreations  thoufth  rather 
addicted  to  them  they  may  be  left  at  their  own  disposal. — ^Manu  IX.,  2. 

Their  fathers  protect  them  in  childhood,  their  husbands  protect  them 
in  youth,  their  sons  protect  them  in  age,  a  woman  is  never  fit  tor  independ- 
ence^—Maku  IX.,  3. 

By  a  girl,  or  by  a  young  woman  advanced  in  years,  nothing  must  be 
done,  even  in  her  own  dwelling-place,  according  to  her  mere  pleasure. — 
Maito  v.,  147. 

In  childhood  must  a  female  be  dependent  on  her  father ;  in  youth,  on 
ber  huflband  ;  her  lord  being  dead,  on  her  son  ;  if  she  have  no  sons,  on  the 
pear  kinsmen  of  her  husband  ;  if  he  left  no  kinsmen,  on  those  of  her  father  ; 
if  she  have  no  paternal  kinsmen,  on  the  sovereign  :  a  woman  must  never 
seek  independence.— MAini  V.,  148. 

Never  let  her  wish  to  separate  herself  from  her  father,  her  husband, 
or  her  sons ;  for,  bv  a  separation  from  them,  she  exposes  both  families  to 
contempt— (Dig.  III.,  86.) 

The  foUomng  texts  are  of  similar  import  to  the  above*— Mahu  IX.  5, 6, 7, 8,  9, 
10, 11, 12, 13, 1^^  1«,  17, 18. 

Let  mutual  FIDELITY  continue  till  death ;  this  in  few  words  maybe 
considered  as  the  supreme  law  between  husband  and  wife. — ^Manu  IX.,  101. 

FidaUtT  is  alM  eajoined  in  ih»  foUowing  texts  :— Manu  Y.  151, 154, 155, 156, 
164, 165 ;  IX.  103  :  YIIL  862  to  868 and  871  to885  ;  XI.  177  ;  Digest  IV.  56,  57, 58, 
69,  60, 61,  62, 68,  66,  67,  72, 76,  77,  78,  79,  80,  81,  82, 88,  84, 108, 104, 105,  Ac 

Sages  do  not  deem  it  a  th^  if  a  GIFT  be  made  by  a  wife  for  a  just 
cause  during  the  absence  of  her  husband. — Apastamba.    (Dig.  V.,  89.) 

What  a  woman  has  received  as  a  ^pft  from  her  husband  she  may 
dispose  of  at  pleasure  after  his  death  if  it  be  movable,  but  as  long  as  he 
lives  let  her  preserve  it  with  frugality  or  she  may  commit  it  to  his  family. 
— Cattayana.    (Dig.  v.,  478.) 

A  portion  amounting  to  two  in  the  thousand  out  of  the  whole  estate 
should  De  given  to  a  woman  that  and  whatever  wealth  is  bestowed  on  her 
by  her  husband  she  may  use  as  she  pleases. — Vtasa.    (Dig.  V.,  482.) 

If  what  is  acquired  by  marriage  be  given  with  the  assent  of  the  wife 
the  gift  has  validity.— Vbihaspati.    (Dig.  11.,  IV.,  18.) 

In  case  of  a  strife  between  teacher  and  pupil,  father  and  son,  husband 
and  wife,  or  master  and  servant,  their  mutual  LITIGATION  is  not  legal. — 
SMBm.    (Dig.  in.,  10.) 

Should  a  man  have  business  abroad  let  him  assure  a  fit  MAINTEN- 
ANCE to  his  wif  a.— Manu  IX.,  74. 
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The  following  texts  alio  proyide  for  the  maintenance  of  the  wife  by  the  has- 
band.— Manu  IT.,  261,  IX.  95. 

PARTITION  does  not  take  place  between  a  wife  and  her  lord. — 
Apastamba.    (Dig.  v.,  89.) 

Neither  tl^e  husband  nor  the  son  nor  the  father  nor  the  brother  have 
power  to  use  or  to  alien  the  legal  PROPERTY  of  a  woman. — Catya- 
YANA.  (Dig.  V,,  475.) 

What  was  given  before  the  nuptial  fire,  what  was  given  at  the  bridal 
procession,  what  was  given  in  token  of  love,  an4  what  was  received  from 
a  mother,  a  brotber  or  a  father  are  considered  as  the  six-fold  property  of  a 
married  woman. — Manu  IX.,  194. 

These  three  persons — a  wife,  a  slave,  and  a  son, — ^have,  in  general,  no 
wealtii  exclusively  their  own  ;  the  wealth,  which  they  may  gam,  is  regu- 
larly acquired  for  the  man  whom  they  belong. — Nabada.    (Dig.  III.,  61.) 

Three  peraons— m  wife,  a  sen,  and  a  slat-e— are  declared  by  law  to  have  in  general, 
no  wealth  exclusively  their  own  :  the  wealth,  which  they  may  earn,  is  regularly 
acquired  for  tlie  man  to  whom  they  belong.^(Dig.  IIL,  L,  62.)    Mahu  YIIL,  416. 

<(  Earn*' ;  acquire. 

The  sense  is, '  doing  acts  whence  property  may  be  obtained.*  Such  acts  are  the 
labours  of  huslMuidnr  and  the  like.  But  Cfullucabhatta  says,  this  merely  illustrates  the 
dependence  of  a  Wife  and  the  rest,  in  respect  of  property  accoutred  by  themselves  ;  for 
it  will  be  mentioned  that  a  wife  has  exclusive  property  of  six  kinds,  and  a  wife  being 
qualified  for  acts  in  which  property  must  be  used,  a  woman,  with  the  assent  of  her 
husband,  may  even  use  wealth  common  to  them  both.  Yijayaneswara  holds  the 
same  opinion  ;  and  so  do  Jimutvahana  and  others.  But  it  does  not  appear  to  be 
admitted  by  Chandeswara,  Yachespati  Misra,  and  others  ;  for  they  otherwise  explain 
these,  and  the  texts  which  will  be  cited.  The  mode  of  reconciling  the  difficulties 
suggested  by  Cullucabhatta  will  be  delivered  in  its  place. — (Dig.  IIL,  52.) 

Whatever  male  relations  through  delusion  of  mind  take  possession  of  a  woman's 
property  be  it  only  her  carriages  or  her  clothes,  such  offenders  will  sink  to  a 
region  of  torment.-— Manu  III., '52. 

What  a  father,  a  mother,  a  husband  or  a  brother  has  given  to  a  woman,  what  is 
presented  to  her  b^ore  the  nuptial  fire,  what  she  receives  to  appease  and  console  her 
on  the  second  marriage  of  her  lord,  are  universally  known  as  her  separate  property.— 
Yajntawalcta.    (Dig.  Y.,  468.) 

Whatever  is  given  to  women  at  the  time  of  their  marriage  before  the  sacred 
fire  which  is  the  witness  of  nuptials  is  denominated  by  the  sages  their  property 
**  given  before  the  nuptial  fire." — Catyayana.    (Dig.  Y.,  464.) 

An3rthing  which  is  given  to  the  woman  by  the  mother  or  father  in  token  of  af- 
fection and  that  which  is  given  in  return  of  her  humble  salutations  is  called  wealth 
gained  by  loveliness. — Cattatana.    (Dig.  Y.,  466.) 

What  is  received  by  a  woman  after  marriage  from  the  kinsmen  of  her  lord  or 
from  those  of  her  parents  is  called  **  a  gift  subsequent." — Catyatan  a.  (Dig. 
Y.,  468.) 

Ornaments  are  the  exdnsive  property  of  a  wife  and  so  is  wealth  given  to  her 
by  kinsmen  or  friends  according  to  some  legislators. — ^Apastamba.    (Dig.  Y.,  472.) 

Such  ornamental  apparel  as  women  wear  duing  the  lives  of  their  hasbands,  the 
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bein  of  ihoM  InubuidB  shall  not  diride  among  themselves ;  they  who  divide  it  among 
theauelTes  fall  deep  into  siOd — ^Vishnu.    (Dig.  V.,  473.) 

1«  What  a  woman  after  marriage  or  before  it  either  in  the  mansion  of  her  hns- 
WcDd  or  of  her  father  Teceives  from  her  lord  or  her  parents  is  called  a  gift  from  afPec- 
tknate  kindred. 

t.  And  saeh  a  gift  having  h^  them  been  presented  through  kindness  that  the 
women  poneesing  it  may  live  well  is  declared  by  law  to  be  their  absolate  property. — 
Clttataha.    {tng.  y.,  476.) 

&.  If  any  of  them  shall  consnme  sneh  property  against  her  own  consent  he  shall 
be  compelled  to  pay  its  value  with  interest  to  her  and  shall  also  pay  a  fine  to  the 
kiog^-CATTATAHA.  (Dig.  Y.,  476.) 

€.  Bat  if  he  consnme  it  with  her  assent  after  an  amicable  transaction  he  shall 
psj  tlie  principal  only  when  he  has  wealth  enough  to  restore  it.— Cattatana. 
(K«.Vn476.) 

Whatever  she  has  put  amicably  into  the  hands  of  her  hosband,  afflicted  with  dis- 
eese,  suffering  distress  or  sorely  pressed  by  creditors,  he  should  repay  that  by  his  own 
free  wilL— Catyataw A.  (Dig.  V.,  476.) 

Propeity  given  to  her  by  her  husband  throngh  pure  affection  she  may  enjoy  at 
ker  pleasore  aner  his  death  except  land  or  houses. — ^Nabxda.  (Dig.  Y.,  476.) 

If  he  give  it  away  on  a  false  consideration  or  consume  it  he  must  repa^  the  value 
to  the  woman  with  interest  but  he  may  use  the  property  of  his  wife  to  relieve  a  dis- 
tnmtd  sGn.-^DKVALA.    (Dig.  Y.,  478.) 

Food  and  vesture,  ornaments,  perquisites  and  wealth  received  by  a  woman  from  a 
sman  are  her  own  propertv.    She  may  enjoy  it  herself  and  hier  husband  has  no 
right  to  it  except  in  extreme  distress^ — Dbvala.    (Dig.  Y.,  478.) 

If  a  husband  in  a  famine  for  the  performance  of  some  indispensable  duty  or 
during  extreme  illness  or  while  a  creditor  keeps  him  confined  should  appropriate  the 
wealth  of  his  wife  he  shall  not  while  his  distress  lasts  be  compellea  to  restore  it 
against  his  will.-— TAJinrAWALOYA.  (Dig.  Y.,  479.) 

If  he  have  taken  a  second  wife  and  no  longer  give  his  first  wife  the  honor  due 
to  her  the  king  shall  compel  him  even  by  violence  to  restore  her  property  though  it 
was  put  amicably  into  his  hands.— Catyayana.    (Dig.  Y.,  481.) 

What  a  woman  receives  from  the  family  of  her  parents  while  she  is  led  to  the 
tse  of  her  husband  is  called  the  property  of  a  woman  **  given  at  her  procession." 
— Cattataha.    (Dig.  v.,  686.) 

The  pioperty  of  a  woman  is  that  which  her  father^  mother,  friend  or  brother  has 
given  her  what  she  received  in  the  presence  of  the  nuptial  fire  on  the  bridal  procession 
or  when  her  husband  took  a  second  wife  what  her  husband  agrees  to  be  her  perquisite 
and  what  is  received  from  his  or  her  kinsman  as  a  gift  subsequent  to  marriage. — 
Yismru.    (Dig;  Y.,  687.) 

The  absolate  exclusive  dominion  over  such  a  gift  is  perpetually  celebrated  and 
they  have  power  to  sell  or  ^ve  it  away  as  they  please  even  though  it  consist  of  lands 
and  houseA-GATTAYAjrA.    (Dig.  Y.,  696.) 

If  suitable  food,  apparel  and  habitation  cease  to  be  provided  for  a  wife,  she  may 
bv  force  take  her  own  property  and  a  just  allotment  for  such  a  provision  or  she  may 
if  ke  die  take  it  from  his  neird— Gatyayaita.    (Dig.   Y.,  699.) 
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SUPEBSBSSION,  BEMARBIAGB  AND  DIVOKCE. 
Remarriage  of  the  husband. 

Having  thus  kindled  sacred  fires,  and  performed  funeral  rites  to  his 
wife,  who  died  before  him,  he  may  again  many,  and  again  light  the 
nuptial  fire. — Manu  V^  168. 

Four  wives  may  be  allowed  to  a  priest  in  the  order  of  the  classes — 
three  to  a  warrior,  two  to  a  merchant  and  one  to  a  man  of  the  servile  class — 
Sancha  and  Lichita.    (Dig.  V.,  162.) 

A  wife  who  drinks  any  spirituous  liquors,  who  acts  immorally,  who 
shows  hatred  to  her  lord,  who  is  incurably  diseased,  who  is  mischievous, 
who  wastes  his  property,  may  at  all  times  be  superseded  by  another  wife. — 
Manu.  IX.,  80. 

A  barren  wife  may  be  superseded  by  another  in  the  eight  year,  she 
whose  children  are  all  dead  in  the  tenth,  she  who  brin^  forth  only 
daughters  in  the  eleventh,  she  who  speaks  unkindly  without  delay.— 
Manu  IX.,  81. 

But  she  who  though  afflicted  with  illness  is  beloved  and  virtuous 
must  never  be  disgraced  though  she  may  be  superseded  by  another  ¥af  e 
with  her  own  consent — ^Manu  IX.,  82. 

A  superseded  wife  must  be  maintained  else  a  great  offence  is  com- 
mitted.— lAJNYAWALCTA,    (Dig.  IV.,  74.) 

To  a  woman  whose  husband  marries  a  second  wife  must  be  given  an 
equal  present  on  that  second  marriage  or  equal  to  what  the  new  wife 
shall  repeive  on  her  nuptials  if  she  had  herself  received  some  of  the 
wealth  usually  given  to  women,  but  if  such  wealth  had  been  delivered 
to  her  she  is  held  entitled  only  to  a  moiety  or  part  of  the  gift  at  the 
second  wedding. — Yajnyawaloya.    (Dig.  v.,  87.) 

One  wife  only  shall  be  married  by  a  Vaisya  son  of  Euru,  or  a  second 
wife  of  the  servile  class,  but  such  a  second  marriage  is  not  ordained  in 
holy  writ. — ^Mahabharata.    (Dig.  V.,  143.) 

If  a  wife  legally  superseded  shaU  depart  in  wrath  from  the  house  she 
must  either  instantly  be  confined  or  abandoned  in  the  presence  of  the 
whole  family. — Manu  IX.,  83. 

Remarriage  of  the  wife. 

Issue  begotten  on  a  woman  by  any  other  than  her  husband,  is  here 
declared  to  be  no  progeny  of  hers  ;  no  more  than  a  child,  begotten  on 
the  wife  by  another  man,  belongs  to  the  begetter  :  nor  is  a  second  husband 
allowed,  in  any  part  of  this  code,  to  a  virtuous  woman. — ^Manu  V.,  162. 

Such  a  commission  to  a  brother  or  other  near  kinsman  is  nowhere 
mentioned  in  the  nuptial  texts  of  the  Veda  nor  is  the  marri^e  of  a  widow 
even  named  in  the  laws  concerning  marriage. — Manu  IX.,  65. 
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Let  her  not  when  her  lord  k  deceased  even  pronoiinoe  the  name  of 
another  man. — JdAXiJJ  Y.,  157. 

Sight  years  let  a  woman  of  the  sacerdotal  class  wait  for  her  absent 
Wrd  or  lonr  years  if  she  have  borne  no  children :  after  these  periods  she  may 
unite  herstif  to  another  man.— Dbvala.    (Dig.  IV.,  153.) 

For  women  of  the  servile  dass  no  period  is  ordained  nor  do  they  violate 
Iheir  duty  by  an  early  second  marriage  but  for  those  especially  who  have 
borne  no  childron  the  settled  role  prescribes  one  year. — Dbvala.  (Dig.  IV., 
153.) 

If  a  woman  be  secured  from  the  hands  of  robbers,  from  a  rapid  river, 
from  famine,  from  danger  in  a  national  calamity,  or  from  a  wilderness,  or 
if  she  be  forsaken  by  her  husband  or  purchased  from  hin^  7 

There  is  no  offence  in  the  enjoyment  of  herjis  is  a  certain  law  :  a 
man  may  accept  a  woman  given  by  her  lord  if  Ee  freely  bestow  her  and 
not  otherwise — Catyayana.     (Dig.  IV.,  153.) 

The  damsel  indeed  whose  husband  shall  die  after  troth  verbally 
plighted  but  before  consummation  his  brother  shall  take  in  marriage  ac- 
cording to  this  rule.— Madu  IX.,  69. 

If  two  sons  begotten  by  two  successive  husbands  who  ace  both  dead 
contend  for  their  property  {hen  in  the  hands  of  their  mother  let  each  take 
exclusive  of  the  other  his  own  father's  estate. — Manu  IX.,  191. 

There  are  nnmeroos  other  pMsa^s  in  Hindn  Lew,  some  in  favour  of  the 
leouurriage  of  a  widow  and  eren  of  a  wife  and  some  afaiDst  it  It  is  not  neoeeaary 
to  qaote  them  here  as  by  Act  15  of  1856  (see  below)  all  marriagee  of  Hmda  widows 
hare  b<«n  declared  to  be  valid.  Most  of  the  texts  of  Hindu  Law  on  the  sabject  will 
be  fonnd  ejected  in  Colebrook's  Digest  Book  FV. 


Act  No.  XV.  of  1856. 

An  Act  to  remove  all  Legal  Obstacles  to  the  Marriage  of  Hindoo  Widows. 

Whereas  it  is  known  that,  by  the  law  as  administered  in  the  Civil 
Courts  established  in  the  territories  in  the  possession  and  under  the  Go- 
vernment of  the  East  India  Company;  Hindoo  widows,  with  certain  ex- 
ceptions, are  held  to  be,  by  reason  of  their  having  oeen  once  married, 
incapable  of  contracting  a  second  valid  marriage,  and  the  ofl^pring  of 
such  widows  by  any  second  marriage  are  held  to  be  illegitimate  and  in- 
capable of  inheriting  property  ;  and  whereas  many  Hindoos  believe  that 
this  imputed  lep;al  incapacity,  although  it  is  in  accordance  with  established 
custom,  is  not  in  accordance  with  a  true  interpretation  of  the  precepts  of 
their  religion,  and  desire  that  the  Civil  law  administered  by  the  Courts  of 
Jostioe  shaU  no  longer  prevent  those  Hindoos  who  may  be  so  minded  from 
adopting  a  different  custom,  in  accordance  with  the  dictates  of  their  own 
consciences ;  and  whereas  it  is  just  to  relieve  all  such  Hindoos  from 
thia  legal  incapacity  of  which  they  complain,  and  the  removal  of  all  legal 
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obstacles  to  the  marriage  of  Hindoo  widows  will  tend  to  the  promotion  of 
good  morals  and  to  the  public  welf  Aire  ;  it  is  enacted  as  follows  : 

I.  NO  MARRIAGE  contracted  between  Hindoos  shall  be  INVALID, 
and  the  issue  of  no  such  marriage  shall  be  illegitimate,  BY  reason  of  the 
WOMAN  HAVING  BEEN  PREVIOUSLY  MARRIED  or  betrothed  to 
another  person,  who  was  dead  at  the  time  of  such  marriage,  any  custom 
and  any  interpretation  of  Hindoo  law  to  the  contrary  notwithstanding. 

II.  All  RIGHTS  and  interests  which  any  widow  may  have  IN  her 
deceased  HUSBAND'S  PROPERTY  by  way  of  maintenance  or  by  inherit- 
ance to  her  husband  or  to  his  lineal  successors,  or  by  virtue  of  any  will  or 
testamentary  disposition  conferring  upon  her,  without  express  permissiou 
to  re-marry,  only  a  limited  interest  m  such  property,  with  no  power  of 
alienating  the  same,  SHALL,  upon  her  re-marriage,  CEASE  and  determine 
as  if  she  had  then  died  ;  and  the  next  heirs  of  her  deceased  husband,  or 
other  persons  entitled  to  the  property  on  her  death,  shall  thereupon  suc- 
ceed t[)  the  same. 

ni.  On  the  re-marriage  of  a  Hindoo  widow,  if  neither  the  widow  nor 
any  other  person  has  been  expressly  constituted  by  the  will  or  testamen- 
tary disposition  of  the  deceased  husband  the  guardian  of  his  children,  the 
father  or  paternal  grandfather,  or  the  mother  or  paternal  grandmother,  of 
the  deceased  husband,  or  any  male  relative  of  the  deceased  husband, 
may  petition  the  highest  Court  having  original  jurisdiction  in  Civil  cases 
in  the  place  where  the  deceased  husband  was  domiciled  at  the  time  of  his 
death,  for  the  appointment  of  some  proper  person  to  be  GUARDIAN  OF 
the  said  CHILDREN  ;  and  thereupon  it  shall  be  lawful  for  the  said  Court, 
if  it  shall  think  fit,  to  appoint  such  guardian,  who,  when  appointed,  shall 
be  entitled  to  have  the  care  and  custody  of  the  said  children,  or  of  any  of 
them,  during  their  minority,  in  the  place  of  their  mother  ;  and  in  makinj^ 
such  appointment  the  Court  shall  be  guided,  so  far  as  may  be,  by  the  laws 
and  rules  in  force  touching  the  guardianship  of  children  who  have  neither 
father  nor  mother. 

Provided  that  when  the  said  children  have  not  property  of  their  own 
sufficient  for  their  support  and  proper  education  whilst  minors,  no  such 
appointment  shall  be  made  otherwise  than  with  the  consent  of  the  mother, 
unless  the  proposed  guardian  shall  have  given  security  for  the  support  and 
proper  education  of  the  children  whilst  minors. 

rV.  Nothing  in  this  Act  contained  shall  be  construed  to  render  any 
widow,  who,  at  the  time  of  the  death  of  any  person  leaving  any  property, 
is  a  CHILDLESS  WIDOW,  capable  of  inheriting  the  whole  or  any  share 
of  such  property,  if  before  the  passing  of  this  Act  she  would  have  been 
incapable  of  inneriting  the  same  by  reason  of  her  being  a  childless  widow. 

V.  Except  as  in  the  three  preceding  Sections  is  provided,  a  WIDOW 
SHALL  NOT,  BY  reason  of  her  RE-MARRIAGE,  FORFEIT  any  PRO- 
PERTY, or  any  right  to  which  she  would  otherwise  be  entitled  ;  and  every 
widow  who  has  re-married  shall  have  the  same  rights  of  inheritance  as  she 
would  have  had,  had  such  marriage  been  her  first  marriage. 

VI.  Whatever  words  spoken,  or  CEREMONIES  performed,  or  en- 
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gagements  made,  on  the  marriage  of  a  Hindoo  female  who  has  not  been 
pievioualy  married,  are  sufficient  to  constitute  a  valid  marriage,  shall  have 
the  same  effect  if  spoken,  performed,  or  made  on  the  marriage  of  a  Hindoo 
widow :  and  no  marriage  shall  be  declared  invalid  on  the  ground  that  such 
words,  ceremonies^  or  engagements,  are  inapplicable  to  the  case  of  a 
widow. 

YH.  If  the  widow  re-marrving  is  a  MINOR,  whose  marriage  has 
not  been  consummated,  she  shall  not  re-marrv  without  the  CON- 
SENT of  her  father,  or,  if  she  has  no  father,  of  her  paternal  ^and- 
father,  or,  if  she  has  no  such  grandfather,  of  her  mother,  or  failmg  all 
theee,  of  her  elder  brother,  or,  failing  also  brothers,  of  her  next  male 
leUtiTe.  All  persons  knowingly  abetting  a  marriage  made  contrary  to 
the  prorisions  of  this  Section  shall  be  Bable  to  imprisonment  for  any 
term  not  exceeding  one  year,  or  to  fine,  x)r  to  both.  And  all  marriages 
made  contrary  to  the  provisions  of  this  Section  may  be  declared  void  oy 
t  Court  of  law.  Provided  that,  in  any  question  regarding  the  validity 
of  a  marriage  made  contrary  to  the  provisions  of  this  Section,  such 
consent  as  is  aforesaid  shall  be  presumed  until  the  contrary  is  proved, 
and  that  no  such  marriage  shall  be  declared  void  after  it  has  been  con- 
inmmated.  In  the  case  of  a  widow  who  is  of  full  age,  or  whose  marri- 
age has  been  consummated,  her  own  consent  shall  be  sufficient  consent  to 
CQoatitate  her  re-marriage  lawful  and  valid. 


MAHOMEDAN  LAW. 
THE  HEDAYA  ON  MARRIAGE  AND  DIVORCE. 

Marriage. 

DEFINITION. 

Kikkab,  in  its  primitive  sense,  means  carnal  conjunction.  Some  have 
Baid  that  it  signifies  conjunction  generally.  In  the  language  of  the  law 
it  implies  a  particular  contract  used  for  the  purpose  of  legalizing  genera- 
Uon.— 25. 

A  Nikkah  Matat,  or  usufructuary  marriage,  where  a  man  saj^s  to  a 
woman,  "  I  will  take  the  use  of  you  for  such  a  time  for  so  much,"  is  void, 
all  the  companions  having  agreed  in  the  Olegality  of  it — 33. 

A  Kikkah  Mowakket,  or  temporary  marriage,  where  a  man  marries  a 
woman,  under  an  engagement  of  ten  days  (for  instance)  in  the  presence  of 
two  witnesses,  is  null. — 33. 

The  flgtizM  at  the  end  of  each  daoae  refer  to  Grady's  edition  of  Hamilton's 
*Hedayiu' 
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PARTIES  TO  MARRIAGB. 

The  marriage  of  a  boy  or  girl  nnder  AGE,  by  the  anthority  of  their 
paternal  kindrec^  is  lawful,  whether  liie  girl  be  a  virgin  or  not,  the  prophet 
having  declared  "  Marriage  is  committed  to  the  paternal  kindred." — 36. 

Relations  stand  in  the  same  order  in  point  of  anthoritjr  to  contract 
minors  in  marriage  as  they  do  in  point  of  inheritance,  but  this  anthority, 
in  the  more  distant  relatives,  is  superseded  by  the  existence  of  those  of  a 
nearer  degree. — 37. 

If  the  marriage  of  infants  be  contracted  by  the  fathers,  or  grand- 
fathers, no  option  after  puberty  remains  to  them ;  because  tlie  determination 
of  parents  in  this  matter  cannot  be  suspected  to  originate  in  sinister  mo- 
tives, as  their  affection  for  their  offspring  is  undoubted,  wherefore  the 
marriage  is  binding  upon  the  parties,  the  same  as  if  they  had  themselves 
entered  into  it  after  maturity. — 37. 

But  if  the  contract  should  have  been  executed  bv  the  authority  of  othera 
tiian  their  parents,  each  is  re^ectively  at  liberty  after  they  become  of  age 
to  choose  whether  the  marriage  shall  be  confirmed  or  annulled. — 37. 

A  separation  between  a  husband  and  wife  in  consequence  of  option 
after  maturity  is  not  divorce  from  whatever  side  it  proceed,  because  it  may 
with  propriety  proceed  from  the  wife,  whereas  divorce  cannot  And  so  also 
separation  in  consequence  of  option  after  manumission  is  not  divorce,  for 
the  same  reason. — 38. 

In  defect  of  paternal  relations,  authority  to  contract  marriage  apper- 
tains to  the  maternal  (if  they  be  of  the  same  family  or  tribell  such  as  the 
mother,  or  maternal  uncle  or  aunt,  and  all  others  within  the  pn^bited 
degrees. — 38. 

Where  persons  are  destitute  of  any  natural  guardian  the  authority  of 
contracting  them  in  marriage  is  vested  in  the  Imam  or  the  Eazee,  because 
the  prophet  has  in  his  precepts  declared,  '*  Persons  being  destitute  of 
guaniians  have  a  guardian  in  the  Saltan."— -39. 

If  the  parents,  or  other  first  natural  guardians  of  an  infant,  should  be 
removed  to  such  a  distance  as  it  termed  Gheebat  Moonkatat,  it  is  in  that 
case  lawful  for  the  guardian  next  in  degree  to  contract  the  infant  in 
marriage. — 39. 

It  is  not  lawful  for  a  man  to  marry  his  foster-mother  or  his  foster- 
sister,  the  Almighty  having  commanded,  saying,*'  Marry  not  your  mothers 
who  have  suckled  you  or  your  sisters  by  FOSTERAGE,*'  and  the  prophet 
has  also  declared,  "Everything  is  prohibited  by  reason  of  fosterage 
-vidiich  is  so  by  reason  of  kindred." — 28. 

RELATIONSHIP. — A  man  may  not  marry  his  mother,  nor  his  pater- 
nal or  maternal  grandmother  ;  because  the  word  of  God  in  the  Koran  says, 
"  Your  Ams  (ihaX  is  your  mothers)  and  your  daughters  are  forbidden 
to  you."--27. 
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A  man  may  not  nuury  his  dau^^hter,  aor  hia  grand-daughter,  nor  any 
of  his  direct  deflcendants. — 27. 

Neither  may  a  man  marry  his  sister,  nor  his  sister's  daughter,  nor 
]u8  brother's  daughters,  nor  his  paternal  aunt,  or  his  maternal  aunt. — ^27. 

All  the  degrees  of  aunts  are  also  included  in  this  prohibition,  to  wit, 
maternal  and  paternal  aunts,  as  well  as  the  aunts  of  the  father,  and  the 
tnnts  of  the  mother,  both  paternal  and  maternaL  So  also  the  daughters 
of  all  the  brothers  ;  that  is  to  sav,  of  the  full  brother,  and  of  the  pater- 
nal brother,  and  of  the  maternal  brother,  and  in  like  manner,  the  daughters 
of  all  sisters,  to  wit,  of  the  full  sisters,  and  of  the  paternal  sisters,  and  of 
the  maternal  sisters  ;  because  the  terms  Amma,  Khala,  Okh,  and  Okht, 
which  occur  in  the  passage  of  the  Koran  already  cited,  apply  to  all  those 
degrees  of  kindred. — ^27. 

It  is  not  lawful  for  a  man  to  marry  his  wife's  mother,  whether  he  may 
have  consommated  his  marriage  with  her  daughter  or  not,  the  Almighty 
having  prohibited  such  a  connexion  ih  genial  tenns  without  any  regard 
to  that  circnmstance. 

It  is  unlawful  for  a  man  to  marry  the  wife  of  his  father,  or  of  his 
grand-father,  God  having  so  commanded,  saying,  "  Marry  not  the  wives  fA 
your  progenitors." — 28. 

Ndther  is  it  lawful  for  a  man  to  maiw  the  wife  of  his  son,  or  of  his 
grandson,  the  Almighty  having  said,  *'  Wed  not  the  wives  of  your  sons 
'  or  your  daughters  who  proceed  from  your  loins." — ^28. 

Neither  is  it  lawful  for  a  man  to  marry  the  daughter  of  his  wife  ; 
but  this  only  provided  he  have  already  consummated  his  marriage  with 
the  latter,  because  the  sacred  text  restricts  the  illegality  of  tiiis  union  to 
that  circumstance. — ^28. 

Wherefore  marriage  with  the  daughter  of  the  wife  is  illegal,  where 
carnal  connexion  has  taken  place  widi  the  latter,  whether  the  daughter 
be  an  inmate  of  the  husband's  harem,  or  not. — 28. 

If  a  man  repudiate  his  wife,  either  by  a  complete  or  a  reversible 
divorce,  it  is  not  lawful  for  him  to  marry  her  sister  until  the  expiration 
of  her  edit— 30. 

It  is  not  lawful  to  marry  and  cohabit  with  two  women  being  sisters, 
lather  is  it  lawful  for  a  man  to  cohabit  with  two  sisters  in  virtue  of  a 
ri^  of  possession  (as  being  his  slaves)  because  tJie  Almighty  has  de- 
cUied  that  such  cohabitation  with  sisters  is  unlawful. — 28. 

It  is  unlawful  for  a  man  to  marry  two  women,  of  whom  one  is  the 
tnnt  or  niece  of  the  other. — 29. 

It  is  not  lawful  for  a  man  to  marry  two  women  within  such  degree 
of  affinity  as  would  render  a  marriage  between  them  illegal,  if  one  of 
them  were  a  man,  and  for  the  same  reason,  because  this  would  occasion 
a  confusion  of  kindred. — ^29. 

o30 
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If  a  man  commit  whoredom  with  a  woman,  her  mother  and  daughter 
are  prohibited  to  him. — ^29. 

Bat  a  man  may  marry  two  women,  one  of  them  being  a  widow,  and  the 
other  the  daaghter  of  that  widow's  former  husband  by  another  wife, 
becanae  here  ezistf  no  affinity,  either  by  blood  or  fosterage. — ^29. 

If  a  woman  tonch  a  man  in  lost  [».  e.,  mannpenem  fiicana,  stnpmm 
excitat],  the  mother  and  daughter  of  that  woman  are  thereby  prohibited 
to  him. — ^29. 

BELIGION. — ^Marriage  with  a  Eitabeea  woman  is  legal  according  to 
the  word  of  Qod,  "  Women  are  lawful  to  you,  such  as  are  Mahsonas  of  the 
scriptural  sect  :*'  (the  term  Mahsona  does  not,  in  this  passage,  imply  a 
Muslamite,  but  merely  a  woman  of  chaste  reputation.) — 30. 

If  the  husband  of  a  Eitabeea  become  a  Mussulman,  their  marriage 
still  endures,  because  the  marriage  of  a  Mussulman  with  a  Eitabeea  being 
legal  ab  initio,  its  continuance  is  so  k  fortiori. — 65. 

It  is  unlawful  to  marry  a  Majoosee  woman,  God  having  said,  ^'  Ye  may 
hold  correspondence  with  the  Majoosees  the  same  as  with  the  Eitabeeas, 
but  he  must  not  marry  their  daughters,  nor  peirtake  of  their  sacrifices.'* — 30. 

It  is  unlawful  to  marry  a  Pagan  woman,  according  to  the  words  of 
Eoran,**  Marry  not  a  woman  of  Sie  Polytheists  until  she  embrace  the 
faith."— 30. 

A  Mussulman  may  many  a  woman  of  the  Sobeans,  she  believing  the 
scriptures,  and  professing  faith  in  the  prophets  ;  but  if  she  worship  the 
stars,  and  believe  not  in  any  of  the  divine  scriptural  revelation^,  it  is  un- 
lawful to  marry  her. — ^30. 

It  is  recorded  as  an  opinion  of  Haneefa  and  Aboo  Yoosaf ,  that  the 
marriage  is  illegal  if  there  be  an  inequality  between  the  parties*^--^. 

THE  CEREMONY  OF  MARRIAGE. 

Marriage  is  contracted,— ^at  is  to  say,  is  effected  and  legally  confirm- 
ed,— by  means  of  declaration  and  consent,  both  expressed  in  the  preterite, 
because  although  the  use  of  the  j^reterite  be  to  relate  that  which  is  past,  yet 
it  has  been  adopted,  in  the  law,  in  a  creative  sense,  to  answer  the  necessi^ 
of  the  case.  Declcuration  in  the  law  signifies  the  speech  which  first  proc€»(u 
from  one  of  two  contracting  parties,  and  consent  tne  speech  which  proceeds 
from  the  other  in  reply  to  the  declaration. — ^25. 

A  woman  who  is  an  adult,  and  of  sound  mind,  may  be  married  by 
virtue  of  her  own  consent,  although  the  contract  may  not  have  been  made 
or  acceded  to  by  her  guardians ;  and  this,  whether  Bhe  be  a  virgin  or  a 
Sujeeba. — 34. 

It  is  not  lawful  for  a  guardian  to  force  into  marriage  an  adult  virgin 
against  her  consent. — 34. 
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Marriage,  where  both  the  parties  are  Mnssolmans,  cannot  be  con- 
tracted but  in  the  presence  of  two  male  witnesses,  or  of  one  man  and  two 
women,  who  are  sane,  adult,  and  Musssulmans,  whether  thev  be  of  estab- 
lished integrity  of  character  or  otherwise,  or  may  ever  have  suffered 
panishment  as    slanderers. — ^26. 

Agents  in  matrimony  are  persons  employed  and  authorized  by  the 
parties  concerned  to  enter  into  contracts  of  marriafi;e  on  their  behalf,  and 
the  power  so  delegated  is  termed  Wikalit-ba  Nikkah.— 42. 

BIGHTS  AND  LIABILITIES  ABISING  FEOM  MARRIAGE. 

A  woman  may  refuse  to  admit  her  husband  to  a  OARNAL  CON- 
KEXION  until  she  receive  her  dower  of  him,  so  as  that  her  riffht  may  be 
maintained  to  the  return,  in  the  same  manner  as  that  of  her  husband  to 
the  object  for  iwhich  the  return  is  given,  as  in  sale. — 54. 

When  the  husband  has  dulv  paid  to  his  wife  the  ^ole  of  her  dower, 
he  is  at  Ubcnrty  to  carry  her  wherever  he  pleases,  because  the  word  of 
God  says :  '*  Ye  shall  cause  them  to  reside  in  your  own  habitations." 
Some  have  alleged  that  the  husband  is  not  at  liberty  to  cany  his  wife  to 
another  city  dmerent  from  her  own,  although  he  should  nave  paid  her 
the  whole  doveer,  because  journeying  and  travelling  may  be  injurious 
to  her,  but  he  is  at  liberty  to  carry  her  to  the  villages  in  the  vicinity  of 
her  city,  as  this  does  not  amount  to  travelling. — 55. 

If  a  man  have  two  or  more  wives  being  all  free  women,  it  is  incum- 
bent on  him  to  make  an  equal  partition  of  his  cohabitation  among  them. — 66. 

A  marriage  is  valid,  although  no  mention  be  made  of  the  DOWER 
b^  the  contracting  parties,  because  the  term  Nikkah,  in  its  literal  sense, 
signifies  a  contract  of  union,  which  is  fully  accomplished  by  the  junction 
of  a  man  and  woman,  moreover,  the  parent  of  dower  is  enjoyed  by  the 
Iav,  merely  as  a  token  of  respect  for  its  object  (the  woman),  wherefore 
the  mention  of  it  is  not  absolutely  essential  to  the  validity  of  a  marriage  ; 
—and,  for  the  same  reason  a  marriage  is  also  valid,  although  the  man 
were  to  engage  in  the  contract  on  the  special  condition  that  there  should 
be  no  dower  :  but  this  is  contrary  to  the  doctrine  of  Malie. — 44. 

The  smallest  dower  is  ten  Dirms. — 44. 

The  Mihr  Misl  (or  proper  dower)  of  any  woman  is  to  be  regulated 
b  its  amount  or  value,  by  that  of  the  dower  c^  her  paternal  rdations, 
such  as  her  paternal  sisters  or  aunts,  or  the  daughters  of  her  paternal 
uncles,  and  so  forth,  according  to  a  precept  of  Ibu  Mussaood,  "  To  the 
woman  belongs  such  a  dower  as  is  usually  assigned  to  her  female  paternal 
TelatiYes."--53. 

In  regulating  the  proper  dower  of  a  woman,  attention  must  be  paid 
to  her  equality  with  the  woman  from  whose  dowers  the  rule  is  to  be  taken, 
in  point  of  age,  beauty,  fortune,  understanding,  and  virtue,  because  it 
varies  accor<ungto  any  difference  in  all  these  circumstances  ;  and,  in  like 
manner,  it  differs  according  to  place  of  residence,  or  time  (that  is  to  say 
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times  of  trouble  and  confusion,  as  opposed  to  times  of  tranquillity),  and  the 
learned  in  the  law  have  observed  that  equality  is  also  to  be  regarded  in 
point  of  virginity,  because  the  dower  is  different  according  as  the  woman 
maybe  a  virgin  or  otherMrise. — 53,  64. 

If  a  woman  contract  herself  in  marriage,  consenting  to  receive  a 
dower  of  much  smaller  value  than  her  proper  dower,  the  guardians  have  a 
right  to  oppose  it  until  her  husband  snail  agree  eitiierto  give  her  a  com- 
plete proper  dower,  or  to  separate  from  him.— 41. 

If  a  person  specify  a  dower  of  ten  or  more  Dirms,  and  should  after- 
wards consummate  his  marriage,  or  be  removed  by  death,  his  wife,  in  either 
case,  has  a  claim  to  the  whole  of  the  dower  specified,  because,  by  consum- 
mation, the  delivery  of  the  return  for  the  dower,  namely,  the  Booza  or 
woman^s  person,  is  established,  and  therein  is  confirmed  the  right  to  the 
consideration,  namely,  the  dow^  ;  and,  on  the  other  hand,  by  the  decease 
of  the  husband,  the  marriage  is  rendered  complete,  and  everything  becomes 
established  and  confirmed  by  its  completion,  and  consequently  is  so  with 
respect  to  all  its  e£Eect8.--44. 

If  the  husband,  in  the  case  now  stated,  were  to  divorce  his  wife 
before  consummation,  or  Ehalwat  Saheeh,  she,  in  this  case,  receives  half 
her  specified  dower  ;  Gk)d  having  commanded,  saying  "  If  ye  divorce 
them  before  ye  have  touched  them  and  have  already  settled  a  dower  on 
them,  ye  shall  pay  them  one-half  of  what  ye  have  setfled.** 


If  a  man  marry  a  woman  without  specifying  any  dower,  or  on  the 
express  stipulation  that  she  shall  not  have  a  dower,  and  he  either  have 
carnal  connection  with  her,  or  die,  she  is  in  that  case  entitled  to  her  Mihr 
MisI  or  proper  dower. — 45. 

If  a  man  marry  a  woman  without  any  specification  of  a  dower  or  on 
condition  of  there  being  no  dower,  and  divorce  her  before  carnal  connec- 
tions, the  woman  in  this  case  receives  a  Matat,  or  present ;  God  having 
commanded,  saying,  "  Give  her  a  present ;  the  ridi  according  to  his  wealth 
and  the  poor  according  to  his  poverty."— 45. 

It  is  to  be  remarked  that  the  present  must  not  exceed  in  value  one- 
half  of  the  woman^s  proper  dower  nor  be  worth  less  than  five  Dirms  : 
the  same  is  recorded  in  the  Mabsoot.— 45. 

If  a  man  marry  a  woman  without  naming  any  dower,  and  the  parties 
should  afterwards  agree  to  a  dower,  and  specify  its  amount,  such  dower 
goes  to  the  woman,  if  the  husband  either  consummate  the  marriage  or  die  ; 
but  if  he  divorce  her  before  consummation  she  receives  only  a  present.— 45. 

If  a  man  make  any  addition  to  the  dower  in  behalf  of  his  wife  subse- 
quent to  the  contract,  such  addition  is  binding  upon  him.— 45. 

If  a  woman  exonerate  her  husband  from  any  part,  or  even  from  the 
whole  of  the  dower,  it  is  approved  ;  because,  after  the  execution  of  the 
contract,  it  is  her  sole  right  (as  was  idready  explained),  and  the  case  supposes 
her  dereliction  of  it  to  take  place  at  a  subsequent  period.— 45. 
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If  a  man  retire  with  his  wife,  and  there  be  no  legal  or  natural  ob- 
Btmcdon  to  the  commission  of  the  carnal  act,  and  he  afterwards  divorce  her, 
the  indole  dower  in  this  case  goes  to  her.— 45. 

If  a  man  marry  a  woman  on  a  dower  of  one  thousand  Dirms,  on  a  con- 
dition that  he  is  not  to  carry  her  out  of  her  native  city— or  that  he  is  not  to 
marry,  during  his  matrimonial  connexion  with  her,  any  other  womau,  in 
this  case,  if  he  observe  the  condition,  the  woman  is  entitled  to  the  above 
specified  dower  only,  as  that  consists  of  a  sum  sufficient  to  constitute  a 
legal  dower,  and  she  has  agreed  to  accept  it ;  but  if  he  should  infringe 
the  condition,  by  either  carrying  her  out  of  her  native  city,  or  marrying 
another  wife,  she  is  in  this  case  entitled  to  her  proper  dower,  because  he 
bad  acceded  to  a  condition  on  behalf  of  the  woman  which  was  advan- 
tageous to  her,  and  that  not  being  fulfilled,  the  woman  is  not  supposed  to  be 
satisfied  with  the  thousand  Dirms  and  must  therefore  be  paid  her  com- 
plete proper  dower.— 49. 

When  a  woman  surrenders  herself  into  the  custody  of  her  husband, 
it  is  incumbent  upon  him  thenceforth  to  supply  her  with  food,  clothing, 
and  lodging,  whether  she  be  a  Mussulman  or  an  infidel. — 140. 

If  a  husband  make  a  GIFT  of  anything  to  his  wife  or  a  wife  to  her 
husband  it  cannot  be  retracted. — 486. 

In  adjusting  the  obligation  of  the  Nifka,  or  MAINTENANCE  of  a  wife, 
regard  is  to  be  had  to  the  rank  and  condition  both  of  her  and  her  husband  : 
thus  if  the  parties  be  both  wealthy,  he  must  support  her  in  an  opulent 
manner,  if  they  be  both  poor,  he  is  required  only  to  provide  for  her  accord- 
ingly, and  if  he  be  rich,  and  she  poor,  he  is  to  afford  her  a  moderate  sub- 
sistence, such  as  the  below  the  former  and  above  the  latter. — 140. 

Nifka,  in  the  language  of  the  law,  signifies  aU  those  things  which  are 
nec^sary  to  the  support  of  life  such  as  food,  clothes,  and  lodging  :  many 
confine  it  solely  to  food. — 140. 

If  a  woman  refuse  to  surrender  herself  to  her  husband  on  account  of 
her  dower  (that  is,  on  account  of  its  not  having  been  paid  to  her),  her 
maintenance  does  not  drop,  but  is  incumbent  upon  the  husband,  although 
she  be  not  yet  within  his  custody,  since  her  refusal  is  only  in  pursuance  of 
her  right,  and  consequently  the  objection  to  the  matrimonial  custody  ori- 
ginates with  the  husband. — 141. 

If  a  wife  be  disobedient  or  refractory,  and  go  abroad  without  her 
husband's  consent,  she  is  not  entitled  to  any  support  from  him  until  she 
return  and  make  submission. 

It  is  otherwise  where  a  woman,  residing  in  the  house  of  her  husband, 
refuses  to  admit  him  to  the  conjugal  embrace,  as  she  is  entitled  to  main- 
tenance, notwithstanding  her  opposition,  because  being  then  in  his  power, 
he  may,  if  he  please,  enjoy  her  by  force. — 141. 

If  a  man's  wife  be  so  young  as  to  be  incapable  of  generation,  her 
maintenance  is  not  incumbent  upon  him,  because  although  she  should  be 
within  his  custody,  yet  as  an  obstacle  exists  in  her  to  the  carnal  embrac  e 
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this  is  not  the  castody  which  entitles  to  maintenance,  that  being  described 
'^  custody  for  the  purpose  of  enjoyment"  which  does  not  apply  to  the  caae 
of  one  incapable  of  the  act. — 141. 

But  if  the  husband  be  an  infant  incapable  of '  generation,  and  the  wife 
an  adult,  she  is  entitled  to  her  maintenance  at  his  expense,  because  in  this 
case  delivery  of  the  person  has  been  performed  on  her  part,  and  the  obsta- 
cle to  the  matrimonial  enjoyment  exists  on  the  part  of  the  husband. — 141. 

It  is  to  be  observed,  however,  that  in  the  case  of  difference  of  reli- 
gion, a  man  is  under  no  obligation  to  provide  maintenance  for  any  except 
his  wife,  his  parents,  grand  parents,  children,  and  grand  children,  to  all 
of  whom  it  is  due  notwithstemding  this  circumstance,  to  the  wife. — 147. 

The  maintenance  of  relations  within  the  prohibited  degrees  is  not 
incumbent  upon  a  person  in  poverty. 

But  this  argument  does  not  hold  with  respect  to  a  wife  or  infant 
child,  for  whom  it  is  incumbent  upon  a  man  to  provide  subsistence,  not- 
withstanding his  poverty,  because  in  marrying  he  ^subjects  himself  to  the 
expense  of  maintaining  his  wife. — 148. 

The  Eazee  is  to  give  subsistence  to  the  wife  and  children  of  a  missing 
person  out  of  his  property.  This  rule  is  not  restricted  to  his  immediate 
children  but  extends  to  ail  related  to  him  in  the  line  of  paternity. — ^214. 

And  in  the  same  manner,  if  a  woman  be  forcibly  seized  and  carried 
off  by  any  person,  she  has  no  claim  to  maintenance  from  her  husband, 
and  so  also,  if  a  woman  go  upon  a  pilgrimage  under  charge  of  a  relation 
within  the  prohibited  degrees. — 141. 

If  a  woman  be  imprisoned  for  debt  her  husband  is  not  required  to 
support  her,  because  the  objection  to  the  matrimonicd  custody  does  not 
in  this  case  originate  with  him. — 141. 

The  maintenance  of  the  wif  e^s  servants  is  incumbent  upon  her  hus- 
band as  well  as  that  of  the  wife  herself,  provided  he  be  in  opulent 
circumstances. — 142. 

If  a  husband  become  poor,  ,to  such  a  degree  as  to  be  unable  to  pro- 
vide his  wife  her  maintenance,  still  they  are  not  to  be  separated  on  this 
account,  but  the  Eazee  shall  direct  the  woman  to  procure  necessaries  for 
herself  upon  her  husband's  credit,  the  amount  remaining  a  debt  npon 
him.— 142. 

But  the  wife  is  in  this  case  restricted  in  her  expenses  to  a  rate  which 
must  be  determined  by  the  Kazee. — 142. 

The  advantage  of  the  Eazee  desiring  the  woman  to  procure  a  main- 
tenance upon  her  husband's  credit,  and  of  his  fixing  tie  rate  thereof  is 
that  she  is  thereby  enabled  to  make  her  husband  responsible  for  the 
amount,  for  if  she  contract  any  debt  without  this  authority,  the  creditor's 
claim  lies  against  her,  and  not  against  her  husband. — 142. 

If  a  length  of  time  should   elapse  during  which  the  wife  has  not 
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Teceired  any  maintenfince  from  her  husband,  she  is  not  entitled  to  demand 
any  for  that  time,  except  when  the  Kazee  had  before  determined  and 
decreed  it  to  her,  or  where  she  had  entered  into  a  composition  with  the 
husband  respecting  it,  in  either  of  which  cases  she  is  to  be  decreed  her 
maintenance  for  the  time  past — 142. 

If  tiie  Eazee  -decree  a  wife  her  maintenance,  and  a  length  of  time 
elapsed  without  her  receiving  any,  and  the  husband  should  die,  her  main- 
tenance drops,  and  the  rule  is  the  same  if  she  should  die. — 143. 

If  a  man  give  his  wife  one  year's  maintenance  in  advance,  and 
then  die  before  the  expiration  of  Uie  year,  no  claim  lies  against  the 
woman  for  restitution  of  any  part  of  it. — 143. 

It  is  incumbent  upon  a  husband  to  provide  a  separate  apartment 
fwhiswife^s  habitation,  to  be  solelv  and  exclusively  appropriated  to  her 
use  80  as  that  none  of  the  husband's  family  or  others,  may  enter  without 
her  permission  and  desire. — 143. 

If  a  woman's  husband  absent  himself,  leaving  effects  in  the  hands  of 
any  person,  and  that  person  acknowledge  the  deposit,  and  admit  the 
wcnnan  to  be  the  wife  oi  the  absentee,  the  Eazee  must  decree  a  mainten- 
ance to  her  out  of  the  said  effects ;  and  the  same  to  the  infant  children  of 
the  absentee,  and  also  to  his  parents.  And  the  rule  is  the  same  if  the 
Kazee  himself  be  acquainted  with  the  above  two  circumstances,  where  the 
trustee  denies  both  or  either  of  them. — 144. 

What  is  now  said  supposes  the  property  to  be  of  the  same  nature 
with  the  woman's  right  such  as  money,  grain,  or  cloth  :  but  where  it  is 
otherwise,  a  maintenance  must  not  be  decreed  out  of  it,  because,  in  this 
case,  it  cannot  be  furnished  from  it  but  by  selling  a  part,  and  defraying 
the  expense  of  it  out  of  the  amount ;  and  all  our  doctors  agree  that  the 
property  of  an  absentee  cannot  be  sold^ — 144. 

Where  a  man  divorces  his  wife,  her  subsistence  and  lodgings  are  in- 
cumbent upon  him  during  the  term  of  her  edit  whetiier  the  divorce  be 
of  the  reversible  or  irreversible  kind.  Shafei  says  that  no  maintenance  is 
doe  to  a  woman  repudiated  by  irreversible  divorce  unless  she  be  pregnant. 

Hie  reason  for  maintenance  being  due  to  a  woman  imder  reversible 
divorce  is  that  the  marriage  in  such  a  case  is  still  held  to  continue  in  force, 
eroecially  according  to  our  doctors,  who  on  this  principle  maintain  that  it 
is  lawful  for  a  man  to  have  carnal  connexion  with  a  wife  so  repudii^ed. — 
145. 

But  it  would  be  otherwise  if  a  woman  repudiated  by  irreversible  di- 
vorce be  pregnant  at  the  time  of  divorce. — 145. 

Maintenance  is  not  due  to  a  woman  after  her  husband's  decease,  be- 
cause her  subsequent  confinement  [during  the  term  of  edit,  in  consequence 
of  that  event]  is  not  on  account  of  the  right  of  her  husband. — 145. 

When  the  separation  originates  with  the  woman  from  anything  which 
can  be  imputed  to  her  as  a  crime  such  as  apostalizing  from  the  faith,  or 
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having  carnal  oonnezioii  or  alliance  with  the  son  of  her  husband,  she  has 
no  claim  to  maintenance  daring  edit,  since  she  has  deprived  her  husband 
of  her  person  unrighteously  in  the  same  manner  as  if  she  were  to  go  out  of 
his  house  without  permission. — 145,  146. 

A  husband  may  be  imprisoned  for  the  maintenance  of  his  wife,  be- 
cause in  withholding  it  he  is  guilty  of  oppression,  but  a  father  cannot  be 
imprisoned  for  a  debt  due  to  his  son,  because  imprisonment  is  a  species  of 
severity,  which  a  son  has  no  right  to  be  the  cause  of  inflicting  on  his  father. 
—329. 


Divorce  and  Remarriage. 

DEFINITION. 

Talak,  in  its  primitive  sense,  means  dismission : — ^in  law  it  signifies 
the  dissolution  of  a  marriage,  or  the  annulment  on  its  legality  by  certain 
words. — 72. 


WHO  MAY  DIVORCE. 

The  divorce  of  every  HUSBAND  is  effective,  if  he  be  of  sound 
understanding  and  mature  age,  but  that  of  a  boy  or  a  lunatic,  or  one 
talking  in  his  sleep,  is  not  affective. — 76. 

Ehoola,  in  its  primitive  sense,  means  to  draw  off  or  dip  up.  In  law  it 
signifies  an  agreement  entered  into  for  the  purpose  of  dissolving  a  connu- 
bial connexion  in  lieu  of  a  compensation  paid  by  the  WIFE  to  her  husband 
out  of  her  property.    This  is  the  definition  of  it  in  the  Jama  Ramooz. — 112. 

Whenever  enmity  takes  place  between  husband  and  wife,  and  they 
both  see  reason  to  apprehend  that  the  ends  of  marriage  are  not  likely  to  be 
answered  by  a  continuance  of  their  imion,  the  woman  need  not  scruple  to 
release  herself  from  the  power  of  her  husband  by  offering  such  a 
compensation  as  may  induce  him  to  liberate  her.  because  the  word  of 
God  says,  *^  No  crime  is  imputed  to  the  wife  or  her  husband  respecting 
the  matter  in  lieu  of  which  she  hath  released  herself  ;"  that  is  to  sav, 
there  is  no  crime  in  the  husband's  accepting  such  compensation,  nor  m 
the  wife's  giving  it. — 112. 

If  a  husband  offer  to  divorce  his  wife  for  a  compensation  and  she 
consent,  divorce  take  place,  and  she  becomes  answerable  for  the  compen- 
sation because  the  husband  is  empowered  of  himself,  to  pronounce  either 
an  immediate  or  a  suspended  divorce,  and  he  here  suspends  the  divorce 
upon  the  assent  of  the  woman,  who  is  at  liberty  to  agree  to  the  compen- 
sation as  she  has  authority  over  her  own  person  and  the  matrimonial 
authority,  like  retaliation,  is  one  of  those  things  for  which  a  compensa- 
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tioQ  is  lawful,  although  it  do  not  conBist  of  property  and  the  divorce  is 
irrerersihle  for  the  reasons  abeady  assigned,  ana  also  because  Khoola  is 
understood  to  be  an  exchange  of  property  for  the  person,  and  upon  the 
husband  being  vested  with  a  nght  in  the  properW,  the  woman  in  return 
is  vested  with  a  right  in  her  own  person,  in  order  tnat  an  equality  may  be 
CBtablished,— 113. 

AMobarat,  ormutual  discharge  (signified  by  a  man  saying  to  his 
wife,  "  I  am  discharged  from  the  marriage  between  you  and  me,"  and 
her  consenting  to  it)  is  the  same  as  E^hoola — ^that  is  to  say,  in  consequence 
of  the  declaration  of  both,  every  claim  which  each  had  upon  the  other 
drops  80  far  as  those  claims  are  connected  with  their  marriage.  This  is 
the  doctrine  of  Haneefa. — 116. 

The  EAZEEfinit  applies  to  the  husband  who  is  to  ^ve  evidence  for 
Bevenl  times  by  saying,  ^*  I  call  Qod  to  witness  to  the  truth  of  my  testi- 
Booyconoeming  the  adultery  with  which  I  charge  this  woman'*  .  .  . 
sfter  which  the  Kazee  requires  the  woman  to  give  evidence  four  separate 
times  by  saying,  "  I  cflJl  Qod  to  witness  that  my  husband's  woids  are 
altogether  false  respecting  the  adultery  with  which  he  charges  me.** 

And  on  both  making  imprecation  in  this  matter,  a  separation  takes 
place  between  them  but  not  until  the  Kazee  pronounces  a  decree  to  that 
effect— 124. 

Observe  that  ihe  separation  here  mentioned  is  an  irreversible  divorce, 
according  to  Haneefa  and  Mahomed,  because  the  act  of  the  Kazee  must  be 
referred  to  the  husband,  as  in  the  cases  of  impotence. — 125. 

If,  after  imprecation,  the  husband  should  acknowledge  that  the  accu- 
sation was  false,  by  saying,  "  I  falsely  laid  adultery  to  her  charge,"  he 
becomes  privileged  with  respect  to  her,  that  is  to  say,  it  is  lawful  for  him 
to  many  her  as  well  as  any  other  person.  This  is  according  to  Haneefa  and 
Mahomed^ — 125. 

The  Kazee  is  not  empowered  to  effect  a  separation  between  a  missing 
person  and  his  wife. — ^215. 

If  a  husband  be  Inneen  [impotent^,  it  is  requisite  that  the  Kazee 
appoint  the  terra  of  one  year  from  the  period  of  litigation,  within  which  if 
the  accused  have  carnal  connexion  with  his  wife  it  is  well ;  but  if  not,  the 
Kazee  must  pronounce  a  separtion,  provided  such  be  the  desire  of  the  wife, 
because  the  same  is  recorded  from  Alee,  Omar,  and  Ebu  Musood. — 126. 

Hie  separation  here  mentioned  amounts  to  the  execution  of  a  single 
divorce  irreversible  because  the  act  of  the  Kazee  is  attributed  to  the  hus- 
huMi,  whence  it  is  the  same  as  if  he  had  himself  pronounced  such  a  sen- 
tence upon  her. 

And  this  separation  amounts  to  an  irreversible  divorce,  not  a  reversible, 
becsnsethe  intent  of  it  is  the  woman's  relief  from  a  hardship,  which  cannot 
be  effected  but  by  complete  divorce,  for  if  it  were  not  so,  it  would  stUl 
remain  in  the  husband's  power  to  reverse  it,  which  would  defeat  the 
design.— 1^. 
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The  wife  in  the  case  here  mentioiied,  is  entitled  to  her  whole  dower, 
if  the  husband  should  ever  have  been  in  retirement  with  her,  because  re- 
tirement with  an  Inneen  is  acoounted  a  Khalwat  Saheeh,  or  complete 
retirement,  as  well  as  with  any  other  person ;  and  an  edit  is  incumbent 
upon  her,  as  was  mentioned  in  a  former  place. — 127. 

If  the  defect  be  on  the  part  of  the  woman  the  husband  has  no  right  to 
annul  the  marriage. — 128. 

If  the  husband  be  lunatic,  leprous,  or  scrophulous,  yet  his  wife  has  no 
option,  as  in  cases  where  he  is  an  eunuch  or  impotent  This  is  according 
to  Haneef  a  and  Aboo  Yoosaf . — 128. 


HOW  DIVORCE  IS  EFFECTED. 

The  divoroe  of  one  acting  upon  compulsion,  from  threat,  is  effective 
according  to  our  doctors. — 75. 

If  a  man  pronounce  a  divorce  whilst  he  is  in  a  state  of  inebriety  from 
drinking  any  fermented  liquor,  such  as  wine,  the  divorce  takes  place. — ^76. 

If  a  man  pronounce  three  divorces  upon  a  wife  who  is  &ee,  or  two 
upon  one  who  is  a  slave,  she  is  not  lawrul  to  him  until  she  shall  first 
have  been  reg^arly  espoused  by  another  man,  who^  having  duly  con- 
summated, afterwards  divorces  her,  or  dies  and  her  edit  from  him  be  ac- 
complished, because  God  has  said,  '^  if  he  divorce  her,  she  is  not  after 
that  lawful  to  him'*  (that  is  after  a  third  divorce)  "  until  she  marry  an- 
other husband."— 108. 

If  a  man  give  his  wife  one  or  two  divorces  reversible,  he  may  takeber 
back  any  time  before  the  expiration  of  her  edit,  whether  she  be  desirous 
or  not,  GU)d  having  said  in  the  Koran,  "  ye  may  retain  them  with  huma- 
nity," where  no  distinction  is  made  with  respect  to  the  wife's  pleasure,  or 
otherwise,  and  by  the  word  retain  is  here  understood  Baijaat,  or  returning 
to,  according  to  all  the  commentators. — 103. 

In  a  case  of  irreversible  divorce,  short  of  three  divorces,  the  husband 
is  at  liberty  to  many  his  wife  again  either  during  her  edit,  or  after  its 
completion,  as  the  legality  of  the  subject  still  continues,  since  the  utter 
extinction  of  such  legality  depends  upon  a  third  divorce  ;  and  accordingly 
until  a  third  divorce  take  place,  the  legality  of  the  subject  continues. — 107. 

The  Talak  Ahsan,  or  most  laudable  divorce,  is  where  the  husband 
repudiates  his  wife  by  a  single  sentence,  within  a  Tohr(ortermsof  purity) 
during  which  he  has  not  had  carnal  connexion  with  her  and  then  leaves 
her  to  the  observance  of  her  edit  or  prescribed  term  of  probation. 
This  mode  of  divorce  is  termed  the  most  laudable,  for  two  reasons,  first, 
because  the  companions  of  the  prophet  chiefly  esteemed  those  who  gave 
no  more  than  one  divorce  until  the  expiration  of  the  edit,  as  holding  this 
to  be  a  more  excellent  method  than  that  of  giving  three  divorces,  by  repea^ 
ing  the  sentence  on  each  of  the  two  succeeding  Tohrs ;  secondly,  because 
in  pursuing  this  method  the  husband  leaves  it  still  in  his  power,  without 
any  shame,  to  recover  his  wife,  if  he  be  so  inclined,  by  a  reversal  of  the 
divorce  during  her  edit :  this  method  is,  moreover,  the  least  injurious  to 
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the  woman,  as  she  thufl  remains  a  lawful  subject  of  marriage  of  her 
husband,  even  after  the  expiration  of  her  edit,  which  leaves  a  latitude  in 
her  favour  unreprobated  by  any  of  the  learned. — 72. 

The  Talak  Hoosn,  or  laudable  divorce,  is  where  a  husband  repudiates 
an  enjoyed  wife  by  three  sentences  of  divorce,  in  thi-ee  Tohrs. — 72. 

The  Talak  Biddat,  or  irregular  divorce,  is  where  a  husband  repudiates 
his  wife  by  three  divorces  at  once — (that  is,  included  in  one  sentence) 
or  where  he  repeats  the  sentence  separately,  thrice  within  one  Tohr  ;  and 
if  a  husband  give  three  divorces  in  either  of  those  ways,  the  three 
hold  good,  but  yet  the  divorcer  is  an  offender  against  the  law. — 73. 

Talak  Sareeh,  or  express  divorce,  is  where  a  husband  deliver  the  sen- 
tence in  direct  and  simple  terms,  as  if  he  were  to  say,  "  I  have  divorced 
you,"  or  "  jrou  are  divorced,"  which  effects  a  Talak  Rijai,  or  divorce  rever- 
sible, that  is  to  say,  a  divorce  such  as  leaves  it  in  the  husband's  power 
lawfully  to  take  back  his  wife  at  any  time  bef orejthe  expiration  of  the  edit, 
and  these  forms  are  termed  Sareeh,  or  express,  as  not  being  used  in  any 

i  but  divorce. — ^76. 


Dworce  by  implication. — ^The  second  kind  of  divorce,  namely,  Talak- 
kinayat,  or  divorce  by  implication,  is  where  a  man  repudiates  his  wife  (not 
in  express  terms)  but  by  the  mention  of  something  irom  which  divorce  is 
nnderetood. — 84. 

Alia,  in  its  primitive  sense,  signifies  a  vow.  In  law  it  implies  a 
husband  6wearing  to  abstain  from  carnal  knowledge  of  his  wife  for  any 
time  above  four  months,  if  she  be  a  free  woman,  or  two  months,  if  she 
be  a  slave. — 109. 

But  if  he  have  not  carnal  knowledge  of  her  for  the  space  of  four 
months,  a  divorce  irreversible  takes  place  independent  of  any  decree  of 
aeparation  from  the  Magistrate. — 109. 

BIGHTS  AND  LIABILITIES  ARISING  FROM  DIVORCE. 

When  a  man,  having  repudiated  his  wife  by  an  irreversible  divorce, 
marries  her  again  during  her  edit,  and  afterwards  divorces  her  before 
consummation,  a  complete  DOWER  is  in  this  case  incumbent  upon  him, 
and  upon  the  woman  all  edit  de  novo,  according  to  Haneefa  and  Aboo 
Yoosaf.— -131. 

If  the  Eazee  separate  a  man  from  his  wife,  before  cohabitation,  on 
account  of  their  marriage  being  invalid,  the  woman  is  not  entitled  to  any 
part  of  her  dower,  because  where  the  marriage  is  invalid,  no  obligation  wiu 
respect  to  dower  is  involved  in  the  contract,  as  that,  in  such  a  case,  is  also 
null,  nor  is  the  dower  held  to  be  due  on  any  other  CTound  than  the  fruition 
of  the  connubial  enjoyment,  which  is  not  found  in  the  present  instance. — 52. 

If  a  man  engage  with  a  woman  in  an  invalid  marriage,  and  have  car- 
Did  connexion  with  her,  she  is  in  this  case  entitled  to  her  proper  dower  ; 
but  she  is  not  entitled  to  more  than  the  specified  dower,  according  to  our 

doctors.— 63. 
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If  a  woman  require  her  husband  who  is  sick,  to  repudiate  her  by  an 
inrevendble  divorce,  and  he  accordingly  pronounce  the  same  upon  her,  or 
if  he  desire  her  to  cnoose  and  she  choose  herself,  or  if  she  procure  divorce 
of  him  in  the  manner  of  Khoola,  that  is,  for  a  compensation,  and  he  after- 
wards die  before  the  expiration  of  her  edit,  she  does  not  INHERIT  of  him, 
because  the  only  reason  for  postponing  the  effect  of  the  divorce  is  a  regard 
for  her  right,  to  the  destruction  of  which  she  in  this  case  consents.  But  if 
she  require  him  to  repudiate  her  bv  a  reversible  divorce,  and  he  pronounce 
three  divorces  upon  her^  she  inhent,  because  a  reversible  divorce  does  not 
dissolve  the  marriage ;  and  hence  her  requisition  of  such  a  divorce  does 
not  imply  her  consent  to  the  destruction  of  her  right. — 100. 

REMARRIAGE. — It  is  lawful  for  a  free  man  to  marry  four  wives, 
whether  free  or  slaves ;  but  it  is  not  lawful  for  him  to  marry  more  than  four 
because  God  has  commanded  in  the  Koran,  saying,  "  ye  may  marry  whatso- 
ever women  are  agreeable  to  you,  t^^o,  tiiree,  or  four,**  and  the  numbers 
being  thus  expressly  mentionea,  and  beyond  what  is  there  specified  would 
be  unlawful.-— 31. 

If  a  man,  havine  four  wives,  repudiate  one  of  them,  it  is  unlawful  for 
him  to  marry  any  other  woman  during  the  term  of  that  wife's  edit,  whether 
the  divorce,  under  which  she  stands  repudiated,  be  reversible  or  complete. — 
32. 

By  edit  is  understood  the  term  of  probation  incumbent  upon  a  woman 
in  consequence  of  the  dissolution  of  marriage  after  carnal  connexion  :  the 
most  approved  definition  of  edit  is,  the  term  by  the  completion  of  which 
a  new  marriage  is  rendered  lawful. — 128. 

Her  marriage  with  any  other  during  her  edit  is  forbidden  on  account 
of  its  inducing  a  doubtful  parentage,  but  if  the  husband  marry  her,  this 
objection  cannot  exist — 108. 

When  a  man  repudiates  his  wife  being  a  free  woman,  either  by  a  re- 
versible or  an  irreversible  divorce,  or  when  separation  takes  place  between 
a  husband  and  wife,  without  a  divorce,  after  carnal  connexion,  the  edit 
or  woman's  term  of  probation,  consists  of  three  terms  of  her  courses,  pro- 
vided she  be  one  who  is  subject  to  the  menstrual^  discharge,  God  having 
so  commanded  in  tlie  Koran. — 128. 

The  edit  of  a  woman,  who  on  account  of  extreme  youth  or  age,  is  not 
subject  to  the  menstrual  discharge,  is  three  months  because  God  has  so 
ordained  in  the  sacred  writings.  The  edit  of  a  pregnant  woman  is  ac- 
complished by  her  delivery  whether  she  be  a  slave  or  free,  because  Ck)d, 
in  the  sacred  writings,  has  so  ordained  respecting  woman  in  that  situa- 
tion.— 128. 

The  edit  of  a  free  woman  upon  the  decease  of  her  husband  is  four 
months  and  ten  days,  such  being  the  term  mentioned  in  the  Koran,  and  tliat 
of  a  female  slave  in  the  like  circumstances  two  months  and  five  days, 
bondage  being  restrictive  to  the  half. — 129. 

The  observance  of  an  edit  after  separation,  is  incumbent  upon  a 
woman  witii  whom  a  man  has  had  carnal  connexion  in  an  invalid  marri- 
age.—n53. 
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If  a  person  of  an  upright  and  trnsty  diaraoter  inform  a  woman  that 
her  husband  who  was  ab^nt  had  died,  or  that  he  had  divorced  her  thrice, 
or  if  a  pereon  of  a  reprobate^araeter  deliver  her  a  letter  from  her  hus- 
band, wnerein  he  acquaints  her  of  his  having  divorced  her,  and  she,  not 
knowing  for  certain  that  the  letter  was  written  by  her  husband,  should 
kowever  be  led  to  think  so,  in  either  of  these  cases  she  may  lawfully  ob- 
aer^  her  edit,  and  then  marry,  because  in  this  instance  a  circumstance 
destructive  of  the  former  marriage  has  occurred  without  any  person  ap* 
pearing  to  contradict  it.  In  the  same  manner,  also,  if  a  woman  inform'^ 
man  that  her  husband  had  divorced  her,  and  that  ^e  stated  period  of  her 
forbearance  had  elapsed,  the  man  may  lawfully  marry  her.  If,  also,  a 
woman  inform  her  fonner  husband  who  had  divorced  her  thrice,  that 
"  after  tiie  lapse  of  her  edit  she  had  married  another  with  whom  ^e  had 
cohabited  and  that  having  divorced  her  she  had  again  completed  her  edit 
from  that  divorce,"  the  firet  husband  may  in  that  case  lawrully  marry  her 
again.  Hie  la^v  is  also  the  same  where  a  woman  informs  a  person  that, 
having  been  a  sLave,  she  had  received  her  freedom. — 604. 


PARSEE  LAW. 

Act  No.  XV.  of  1865. 

An  Act  to  define  and  amend  the  Law  relating  to  Marriage  and  Divorce 
among  the  Pareeee. 

Whereas  the  Parsee  community  has  represented  the  necessity  of 
defining  and  amending  the  law  relating  to  Marriage  and  Divorce  among 
Parsees  ;  And  whereas  it  is  expedient  that  such  law  should  be  made  con- 
formable to  the  customs  of  the  said  community;  It  is  enacted  as 
foUowB: 

1.    PreUminary. 

1.  This  Act  may  becitedas  **  The  Parsee  Marriage  and  Divorce  Act, 

2.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject 
or  context. 

Words  in  the  singular  NUMBER  include  the  plural,  and  words  in  the 
phnral  number  include  the  singular. 

"  BBIESTr"  means  a  Parsee  Priest  and  includes  Dastnr  and  Mobed. 

"  MARRIAGE"  means  a  marriage  between  Parsees  whether  contracted 
before  or  after  the  commencement  of  this  Act.  and  '^  HUSBAND*^  and 
"  WIFE"  respectively  mean  a  Parsee  husband  and  a  Parsee  wife. 
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"  SECTION''  means  a  Section  of  this  Act. 

"  CHIEF  JUSTICE"  includes  Senior  Judge. 

"  COURT"  means  a  Court  constituted  under  this  Act. 

"  BRITISH  INDIA"  means  the  Territories  which  are  or  shall  bo 
vested  in  Her  Majesty  or  her  successors  by  the  Statute  21  &  22  Vic,  cap. 
106,  entitled  ^*  An  Act  for  the  better  (Government  of  India." 

And,  in  any  part  of  British  India  in  which  this  Act  operates,  "  LOCAL 
GOVERNMENT'  means  the  person  authorized  to  administer  Executive 
Government  in  such  part  of  India,  or  the  Chief  Executive  Officer  of  such 
part  when  it  is  under  the  immediate  administration  of  the  Governor  Gene- 
ral of  India  in  Council,  and  when  such  Officer  shall  be  authorized  to 
exercise  the  powers  vested  by  this  Act  in  a  Local  Government;  and 
"  HIGH  COURr'  means  the  highest  Qvil  Court  of  appeal  in  such  part 

II.    Of  Marriages  between  Pareees, 

3.  No  marriage  contracted  after  the  commencement  of  this  Act  shall 
be  valid  if  the  contracting  PARTIES  are  RELATED  to  each  otherinany 
of  the  degrees  of  consanguinity  or  affinity  prohibited  among  Parsees  and 
set  forth  in  a  Table  which  the  Governor  General  of  India  in  Council  shall 
after  due  enquiry  publish  in  the  Grozette  of  India,  and  unless  such 
marriage  shall  be  solemnized  according  to  the  Parsee  form  or  CEREMONY 
called  "  Asirvad"  by  a  Parsee  Priest  in  ^the  presence  of  two  Parsee  wit- 
nesses independently  of  such  officiating  Priest ;  and  unless,  in  the  case  of 
any  Parsee  who  shall  not  have  completed  the  AGE  of  twenty-one  years, 
tiie  CONSENT  of  his  or  her  father  or  guardian  shall  have  been  previously 
given  to  such  marriage. 

4.  No  Parsee  shall,  after  the  commencement  of  this  Act,  contract  any 
MARRIAGE  IN  the  LIFETIME  OF  his  or  her  WIFE  or  husband,  except 
after  his  or  her  lawful  divorce  from  such  wife  or  husband,  by  sentence  of 
a  Court  as  hereinafter  provided  ;  and  every  marriage  contracted  contrary 
to  the  provisions  of  this  Section  shall  be  void. 

5.  Every  Parsee  who  shall,  after  the  commencement  of  this  Act  and 
during  the  lifetime  of  his  or  her  wife  or  husband,  contract  any  marriage 
without  having  been  lawfully  divorced  from  such  wife  or  husband,  shall 
be  subject  to  the  penalities  provided  in  Sections  four  hundred  and  ninety- 
four  and  four  hundred  and  ninety-five  of  the  Indian  Penal  Code  for  the 
ofiEence  of  marrying  again  during  the  life  time  of  a  husband  or  wife. 

6.  Every  marriage  contracted  after  the  commencement  of  this  Act 
shall  immediately,  on  the  solemnization  thereof,  be  certified  by  the  officiat- 
ingPriest  in  the  form  contained  in  the  Schedule  to  this  Act.  The  CER- 
TIFICATE shall  be  signed  by  the  said  Priest,  the  contracting  parties,  or 
their  fathers  or  guardians  when  they  shall  not  have  completed  the  age  of 
twenty-one  years,  and  two  witnesses  present  at  the  marriage;  and  the  said 
Priest  shall  thereupon  send  such  certificate,  together  with  a  fee  of  two 
rupees  to  be  paid  by  the  husband,  to  the  Registrar  of  the  place  at  which 
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Boch  marriage  is  solemnized.  The  Begistrar,  on  receipt  of  the  certificate 
and  fee,  sh^  enter  the  certificate  in  a  REGISTER  to  be  kept  by  him  for 
that  purpose,    and  shall  be  entitled  to  retain  the  fee. 

7.  For  the  purposes  of  this  Act  a  REGISTRAR  shall  be  APPOINT- 
ED.^ Within  the  local  limits  of  the  ordinary  original  Civil  jmisdiction  of 
a  High  Court  J  the  Begistrar  shall  be  appointed  by  the  Chief  Justice  of  such 
Court,  and,  without  such  limits,  by  the  Local  Cfovemment.  Every  Regis- 
trar so  appointed  may  be  removed  by  the  Chief  Justice  or  Locd  Govern- 
ment appointing  him. 

&  The  REGISTER  of  marriages  mentioned  in  the  sixth  Section 
shall,  at  all  reasonable  times,  be  open  for  INSPECTION  ;  and  certified  ex- 
tracts therefrom  shall  on  application,  be  given  by  the  Registrar  on  payment 
to  him  by  the  applicant  of  two  rupees  for  each  such  extract.  Every  such 
register  shall  he  evidence  of  the  truth  of  the  statements  tlierein  contained. 

9.  Any  PRIEST  knowingly  and  wilfully  SOLEMNIZING  any 
MARRIAGE  CONTRARY  to  and  in  violation  of  the  FOURTH  SECTION 
shall,  on  conviction  thereof,  be  punished  with  simple  imprisonment  for  a 
term  which  may  extend  to  six  months,  or  with  fine  which  may  extend  to 
two  hundred  rupees,  or  with  both. 

10.  Any  PRIEST  NEGLECTING  to  comply  with  any  of  the  requisi 
tions  affecting  him  contained  in  the  SIXTH  SECTION  shall,  on  convic- 
tion thereof,  be  punished  for  every  such  offence  with  simple  imprisonment 
for  a  term  which  may  extend  to  three  months,  or  with  fine  which  may 
extend  to  one  hundred  rupees,  or  with  both. 

11.  Every  other  person  required  by  the  sixth  Section  to  subscribe  or 
ATTEST  the  said  CERTIFICATE  who  shall  wilfuUy  omit  or  neglect  so  to 
do,  shall,  on  conviction  thereof,  be  punished  for  every  such  offence  wiih 
a  fine  net  exceeding  one  hundred  rupees. 

12.  Every  person  making  or  signing  or  attesting  any  such  certificate 
containing  a  STATEMENT  which  is  FALSE,  and  which  he  either  knows 
or  believes  to  be  false,  or  does  not  know  to  be  true,  shall  be  deemed  to  be 
guilty  of  the  offence  of  forgery,  as  defined  in  the  Indian  Penal  Code,  and 
shall  be  liable,  on  conviction  thereof,  to  the  penalties  provided  in  Section 
four  hundred  and  sixty-six  of  the  said  Code. 

13.  Any  REGISTRAR  failing  to  enter  the  said  certificate  pursuant 
io  the  sixth  Section  shall  be  punished  with  simple  imprisonment  for  a  term 
which  may  extend  to  one  year,  or  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  both. 

14.  Any  person  secreting,  DESTROYING,  or  dishonestly  or  fraudu- 
lently altering  the  said  REGII^TER  in  any  part  thereof,  shall  be  punished 
with  imprisonment  of  either  description  as  defined  in  the  Indian  Penal 
Code  for  a  term  which  may  extend  to  two  years  ;  or,  if  he  be  a  Registrar, 
for  a  term  which  may  extend  to  five  years,  and  shall  also  be  liable  to  fine 
which  may  extend  to  five  hundred  rupees. 

*  The  rest  of  section  7  was  repealed  by  Act  14  of  1870,  see  Repealing  Enactments 
p.  76. 
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ni.  Cf  Parsee  Matrinumidl  Cawrti. 

15.  For  the  purposes  of  hearing  Boits  under  this  Act,  a  spedal  Court 
shall  be  constituted  in  each  of  the  Presidency  Towns  of  Calcutta,  Madras 
and  Bombay,  and  in  such  other  places  in  the  Territories  of  the  several 
Local  Governments  as  such  Governments  respectively  shall  think  fit 

16.  The  Court  so  constituted  in  each  of  the  Presidency  Towns  shall  be 
entitled  the  Parsee  CHIEF  MATRIMONIAL  COURT  of  Calcutta,  Madras, 
or  Bombapr,  as  the  case  may  be.  The  local  limits  of  the  jurisdiction  of  a 
Parsee  Chief  Matrimonial  Court  shall  be  conterminous  with  the  local  limits  of 
the  ordinary  original  Civil  jurisdiction  of  the  High  Court  The  Chief  Justice 
of  the  High  Court,  or  such  other  Judge  of  the  same  Court  as  the  Chief  Justice 
shall  be  from  time  to  time  appoint,  shall  be  the  Judge  of  such  Matrimonial 
Court,  and,  in  the  trial  of  cases  under  this  Act,  he  shall  be  aided  by  eleven 
Delegates. 

17.  Every  Court  so  constituted  at  a  place  other  than  a  Presidency 
Town  shall  be  entitled  the  Parsee  DISTRIOT  MATRIMONIAL  COURT  of 
such  i^ace.  ^ibjectto  the  provisions  contained  in  the  next  following  Sec- 
tion, the  local  limits  of  the  lurisdiction  of  such  Court  shall  be  oonterminoos 
with  the  limits  of  the  Distnct  in  which  it  is  held.  The  Judge  of  the  principal 
Court  of  original  Civil  jurisdiction  at  such  place  shall  be  the  Judge  of  such 
Matrimonial  Court,  ana,  in  the  trial  of  cases  under  this  Act,  he  shall  be  aided 
by  seven  Delegates. 

18.  The  Local  Government  may  from  time  to  time  alter  the  local  limits 
of  the  JURISDICTION  OF  any  Parsee  DISTRICT  Matrimonial  COURT, 
and  may  include  within  such  limits  any  number  of  Districts  under  its 
Government. 

19.  Anv  District  which  the  Local  Government,  on  account  of  the. 
fewness  of  the  Parsee  inhabitants,  shall  deem  it  inexpedient  to  inclode 
within  the  jurisdiction  of  any  District  Matrimonial  Court,  shall  be 
included  within  the  JURISDICTION  OF  the  Parsee  CHIEF  Matrimonial 
COURT  for  the  Territories  under  such  Local  €h)vemment  where  there  is 
such  Court 

20.  A  seal  shall  be  made  for  every  Court  constituted  under  this  Act, 
and  all  decrees  and  orders  and  copies  of  decrees  and  orders  of  such  Ooort 
shall  be  sealed  with  such  SEAL,  which  shall  be  kept  in  the  custody  of  the 
presiding  Judge. 

21.  The  Local  Governments  shall,  in  the  presidency  Towns  and 
Districts  subject  to  their  respective  Governments,  respectively  appoint 
persons  to  be  DELEGATES  to  aid  in  the  adjudication  of  cases  arising 
under  this  Act  The  persons  so  appointed  shall  be  Parsees :  their  names 
shall  be  published  in  the  Official  Gazette  ;  and  their  number  shall  within 
the  local  limits  of  the  ordinary  ori^nal  Civil  jurisdiction  of  a  High  Court 
be  not  more  than  thirty,  and  in  Districts  beyond  such  limits  not  more 
than  twenty. 

22.  The  appointment  of  a  Delegate  shall  be  for  life.  But  whenever 
a  Delegate  shall  die,  or  be  desirous  of  relinquishing  his  office,  or  refuse 
or  become  incapable  or  unfit  to  act,  or  be  convicted  of  an  ofiEence  under 
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the  Indian  Penal  Ck>de  or  otiidr  law  for  the  time  being  in  force,  then  and  so 
often  the  Local  Government  may  appoint  any  other  person  being  a  Parsee 
to  be  a  Delegate  in  bis  stead ;  and  the  name  of  the  person  so  appointed 
shall  be  pablished  in  the  Official  Gazette. 

23.  All  Delegates  appointed  under  this  Act  shall  be  considered  to  be 
public  servants  within  the  meaning  of  the  Indian  Penal  Code. 

24.  The  Delegates  selected  nnder  the  sixteenth  and  seventeenth 
Sections  to  aid  in  the  adjudication  of  suits  under  this  Act,  shall  be  taken 
under  the  orders  of  the  presiding  Judge  of  the  Court  in  due  rotation  from 
the  Delegates  appointed  by  the  Local  Government  under  the  twenty-first 
Section. 

25.  All  ADVOCATES,  Vakeels,  and  Attorneys-at-law  entitled  to 
practise  in  a  High  Court  shall  be  entitled  to  practise  in  any  of  the  Courts 
constituted  under  this  Act ;  and  all  Vakeels  entitled  to  practise  in  a  District 
Court  shall  be  entitled  to  practice  in  any  District  Matrimonial  Court 
constituted  under  this  Act. 

26.  All  SUITS  INSTITUTED  under  this  Act  shall  be  brought  in  the 
Court  within  the  limits  of  whose  jurisdiction  the  defendant  resides  at  the 
time  of  the  institution  of  the  suit.  When  the  defendant  shall  at  such 
time  have  left  British  India,  such  suit  shall  be  brought  in  the  Court  at  the 
place  where  the  plaintiff  and  defendant  last  resided  together. 


IV.     Of  Matrimonial  Suits. 

(a).    For  a  decree  of  Nullity, 

27.  If  a  Parsee  at  the  time  of  his  or  her  marriage  was  a  LUNATIC 
orof  habitually  unsound  mind,  such  marriage  may  at  the  instance  of  his 
or  her  wife  or  husband  be  declared  null  and  void  upon  proof  that  the 
lunacy  or  habitual  unsoundness  of  mind  existed  at  tne  time  of  the  mar- 
riage and  still  continues.  Provided  that  no  suit  shall  be  brought  under 
this  Section  if  the  plaintiff  shall  at  the  time  of  the  marriage  have  known 
that  the*  respondent  was  a  lunatic  or  of  habitually  unsound  mind. 

28.  In  any  case  in  which  CONSUMMATION  of  the  marriage  is  from 
natural  causes  IMPOSSIBLE,  such  marriage  may,  at  the  instance  of 
either  party  thereto,  be  declared  to  be  null  and  void. 

(6).      For  a  decree  of  Dissolution  in  Case  of  Absence, 

29.  If  a  husband  or  wife  shall  have  been  continually  absent  from 
his  or  her  wife  or  husband  for  the  space  of  seven  years,  and  shall  not  have 
been  heard  of  as  being  alive  within  that  time  by  those  persons  who  would 
naturally  have  heard  of  him  or  her  had  he  or  she  been  alive,  the  marriage 
of  such  husband  or  wife  may,  at  the  instance  of  either  party  thereto,  be 
dissolved. 
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(c).    For  Divorce  or  Judicial  Separation, 

30.  Any  HUSBAND  MAY  SUE  that  his  marriage  may  be  dissolved 
and  a  divorce  granted,  on  the  ground  that  his  wife  has,  since  the  cele- 
bration thereof,  been  guilty  of  ADULTERY  ;  and  any  WIFE  may  sue 
that  her  marriage  may  be  dissolved,  and  a  divorce  granted,  on  the  ground 
that,  since  the  celebration  thereof,  her  husband  has  been  guilty  of  adul- 
tery with  a  married  or  fornication  with  an  unmarried  woman  not  beine 
a  prostitute,  or  of  bigamy  coupled  with  adulterr  or  of  adultery  coupled 
with  cruelty  or  of  adultery  coupled  with  wilful  desertion  for  two  years  or 
upwards,  or  of  rape,  or  of  an  unnatural  ofEence.  In  every  such  suit 
for  divorce  on  the  ground  of  adultery  the  plaintiff  shall,  unless  the 
Court  shall  otherwise  order,  make  the  person  with  whom  the  adultery  is 
alleged  to  have  been  committed  a  CO-DEFENDANT,  and  in  any  such 
suit  Dy  the  husband  the  Court  may  order  the  adulterer  to  pay  the  whole 
or  any  part  of  the  costs  of  the  proceedings. 

31.  If  a  husband  treat  his  wife  witt  such  cruelty  or  personal  vio- 
lence as  to  render  it,  in  the  judgment  of  the  Court,  improper  to  compel 
her  to  live  with  him,  or  if  his  conduct  afford  her  reasonable  grounds  for 
apprehending  danger  to  life  or  serious  personal  injury,  or  if  a  prostitute 
be  openlv  brought  into  or  allowed  to  remain  in  the  place  of  aoode  of  a 
wife  by  her  own  husband,  she  shall  be  entitled  to  demand  a  JUDICIAL 
SEPARATION. 

32.  In  a  SUIT  for  divorce  or  judicial  separation  under  this  Act,  if 
the  Court  be  satisfied  of  the  truth  of  we  allegations  contained  in  the  plaint, 
and  that  the  offence  therein  set  forth  has  not  been  condoned,  and  that  the 
husband  and  wife  are  not  colluding  together,  and  that  the  plaintiff  has 
not  connived  at  or  been  accessory  to  the  said  offence,  and  that  there  has 
been  no  unnecessary  or  improper  delay  in  instituting  the  suit,  and  that 
there  is  no  other  legal  ground  why  relief  should  not  be  granlied,  then  and 
in  such  case,  but  not  omerwise,  the  Court  shall  decree  a  mvorce  or  judicial 
separation  accordingly. 

33.  In  any  suit  under  this  Act  for  divorce  or  judicial  separation,  if 
the  wife  shall  not  have  an  independent  income  sufl&cientfor  her  SUPPORT 
and  the  necessary  EXPENSES  of  the  suit,  the  Court,  on  the  application 
of  the  wife,  may  order  the  husband  to  pay  her  monthly  or  we«ekly  DU- 
RING the  SUIT  such  sum,  not  exceeding  one-fifth  of  the  husband^s  net 
income,  as  the  Com-t,  considering  the  circumstances  of  the  parties,  shall 
think  reasonable. 

34.  The  Court  may,  if  it  shall  think  fit,  ON  any  DECREE  FOR 
DIVORCE  or  judicial  separation,  order  that  the  husband  shall,  to  the 
satisfaction  of  the  Court,  SECURE  TO  the  WIFE  such  GROSS  SUM, 
OR  such  monthly  or  PERIODICAL  PAYMENTS  of  money  for  a  term 
not  exceeding  her  life,  as,  having  regard  to  her  own  property  (if  any), 
her  husband*s  ability  and  the  conduct  of  the  parties,  shall  be  deemed 
just,  and  for  that  purpose  may  require  a  proper  instrument  to  be  execut- 
ed by  all  necessary  parties  and  suspend  the  pronouncing  of  its  decree  until 
such  instrument  shall  have  been  duly  executed.  In  case  any  such  order 
shall  not  be  obeyed  by  her  husband,  he  shall  be  liable  to  damages  at 
her  suit,  and  further  to  be  sued  by  any  person  supplying  her  with  neces- 
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saries,  daring  the  time  of  such  disobedience,  for  the  price  or  valae  of 
sQdi  necessaries. 

35.  In  all  cases  in  which  the  Court  shall  make  any  decree  or  order 
for  ALIMONY  it  may  direct  the  same  to  be  PAID  either  TO  the  WIFE 
herself,  OR  to  any  TRUSTEE,  on  her  behalf  to  be  approved  by  the 
CoddI,  and  may  impose  any  terms  or  restrictions  which  to  ^e  Court  may 
seem  expedient,  and  may  from  time  to  time  appoint  a  new  trustee,  if  for 
any  reason  it  shall  appear  to  the  Court  expedient  so  to  do. 

(d)^    For  Restitution  of  Oof^ugal  Eights. 

36.  Where  a  husband  shall  have  deserted  or  without  lawful  cause 
ceased  to  cohabit  with  his  wife,  or  where  a  wife  shall  have  deserted  or 
urithoai  lawful  cause  ceased  to  cohabit  with  her  husband,  the  party  so 
€leeerted,  or  with  whom  cohabitation  shall  have  so  ceased,  may  sue  for 
Uie*reslitation  fof  his  or  her  conjugal  rights,  and  the  Court,  if  satisfied  of 
the  truth  of  the  allegations  contained  in  the  plaint  and  that  there  is  no 
just  ground  why  relief  should  not  be  granted,  may  proceed  to  decree 
Buoh  leetitution  of  conjugal  rights  accordingly.  If  such  DECREE  shall 
NOT  be  OBEYED  by  the  party  against  whom  it  is  passed,  he  or  she 
shall  be  liable  to  be  punished  with  simple  IMPRISONMENT  for  a  term 
which  may  extend  to  ONE  MONTH,  or  with  fine  which  may  extend  to 
two  hnndied  rupees,  or  with  both. 

37.  Notwithstanding  anything  hereinbefore  contained,  no  suit  shall 
be  brought  in  any  Court  to  enforce  any  marriage  between  Parsees  or  any 
contract  connected  with  or  arising  out  of  any  such  marriage,  if,  at  the 
date  of  the  institution  of  the  suit,  the  husband  shall  not  have  completed 
the  AGE  of  sixteen  years,  or  the  wife  shall  not  have  completed  the  age 
of  fourteen  years. 

38.  In  every  suit  preferred  under  this  Act  the  case  shall  be  tried 
with  CLOSED  DOORS,  should  such  be  the  wish  of  either  of  the  parties. 

40.  The  provisions  of  the  Code  of  Civil  PROCEDURE  shall,  so  far 
as  the  same  may  be  applicable,  apply  to  suits  instituted  under  this  Act 

41.  In  suits  under  this  Act  all  QUESTIONS  OF  LAW  and  procedure 
shall  be  determined  by  the  presiding  Judge ;  but  the  decision  on  the  FACTS 
shall  be  the  decision  of  the  majority  of  the  Delegates  before  whom  tiie 
case  is  tried. 

42.  An  APPEAL  shall  lie  to  the  High  Court  from  the  decision  of  any 
Court  established  under  this  Act,  whether  a  Chief  Matrimonial  Court  or  a 
District  Matrimonial  Court,  on  the  ground  of  the  decision  being  contrary  to 
somelawor  usage  having  the  force  of  law,  or  of  a  substantial  error  or 
defect  in  the  procedure  or  investigation  of  the  case  which  may  have  pro- 
duced error  or  defect  in  the  decision  of  the  case  upon  the  merits,  and  on  no 
other  ground :  Provided  that  such  appeal  be  instituted  within  three  calendar 
months  after  the  decision  appealed  xrom  shall  have  been  pronounced. 

Section  89  was  repealed  by  Act  7  of  1870,  see  Repealing  Enactments  p.  70. 
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43.  When  the  time  hereby  limited  for  appealia^  against  any  decree 
dissolving  a  marriage  shall  have  expired  and  no  appeal  shall  have  been  pre- 
sented against  such  decree,  or  when  any  such  appeal  shall  have  been  dismiss- 
ed, or  when  in  the  result  of  any  appeal  any  marriage  shall  be  declared  to  be 
dissolved,  but  not  sooner,  it  shall  be  LAWFUL  for  the  respective  parties 
thereto  TO  MARRY  AGAIN,  as  if  the  prior  marriage  had  been  dissolved  by 
death. 

V.    Of  the  Children  of  the  Parties. 

44.  In  any  suit  under  this  Act  for  obtaining  a  judicial  separation  or  a 
decree  of  nullity  of  marriage,  or  for  dissolving  a  marriage,  the  CJourt  may 
from  time  to  time  pass  such  INTERIM  ORDERS  and  make  such  provision 
in  the  final  decree  as  itmay  deem  just  and  proper,  WITH  RE8PECJT  TO 
the  custody,  maintenance,  and  education  of  the  CHILDREN  under  the  age 
of  sixteen  years,  the  marriage  of  whose  parents  is  the  subject  of  such  suit 
and  may,  AFTER  the  final  DECREE,  upon  application  by  petition  for  this 
purpose,  make  from  time  to  time  all  such  ORDERS  and  provisions  with 
respect  to  the  custody,  maintenance,  and  education  of  such  children  as 
might  have  been  made  by  such  final  decree,  or  by  interim  orders  in  case  the 
suit  for  obtaining  such  decree  were  BtUl  pending. 

45.  In  any  case  in  which  the  Court  shall  pronounce  a  decree  of  divorce 
or  judicial  separation  for  adulterv  of  the  wife,  if  it  shall  be  made  to  appear 
to  the  Court  that  the  wife  is  entitled  to  any  property  either  in  possession  or 
reversion,  the  Court  may  order  such  SETTLEMENT  as  it  shall  think 
reasonable  to  be  made  of  such  property  or  any  part  thereof  FOB  the 
RENEFIT  OF  the  CHILDREN  of  the  marriage  or  any  of  them. 

VI.    Of  the  Mode  of  enforcing  Penalties  under  this  Act, 

46.  All  offences  under  this  Act  may  be  tried  by  any  officer  exercising 
the  powers  of  a  MAGISTRATE,  unless  the  period  of  imprisonment  to 
which  the  offender  is  liable  shall  exceed  that  with  such  officer  is  competent 
to  award  under  the  law  for  the  time  being  in  force  in  the  place  in  which 
he  is  employed.  When  the  period  of  imprisonment  provided  by  this  Act 
exceeds  the  period  that  may  be  awarded  by  such  Officer,  the  offender  shall 
be  committed  for  trial  before  the  Coiurt  of  Session. 

47.  If  any  offence  which  by  this  Act  is  declared  to  be  punishable 
with  fine,  or  with  fine  and  imprisonment  not  exceeding  six  months,  shall 
be  committed  by  any  person  within  the  local  limits  of  the  ordinary 
original  Civil  jurisdiction  of  the  High  Court,  such  offence  shall  be  pun- 
ishable upon  summary  conviction  by  any  MAGISTRATE  OF  POLICE  of 
the  place  at  which  such  Court  is  held. 

48.  All  FINES  imposed  under  the  authority  of  this  Act  may,  in  case 
of  non-payment  thereof,  be  LEVIED  BY  DISTRESS  and  sale  of  the 
offender  s  movable  propeaty  by  warrant  under  the  hand  of  the  Officer  im- 
posing the  fine. 

49.  ^  In  case  any  such  fine  shall  not  be  forthwith  paid,  such  Officer 
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nwy  order  the  offender  to  be  arreeted  and  kept  in  safe  CUSTODY  UNTIL 
the  RETURN  can  be  conveniently  made  TO  such  WARRANT  of  distress 
nnlew  the  offender  shall  give  security  to  the  satisfaction  of  such  Officer 
for  his  appearance  at  such  place  and  time  as  shall  be  appointed  for  the 
letom  of  the  warrant  of  distress. 

50.  If  upon  the  return  of  the  warrant  it  shall  appear  that  no  sufficient 
distress  can  be  had  whereon  to  levy  such  fine,  and  the  same  shall  not  be 
forthwith  paid,  or  in  case  it  shsJl  appear  to  the  satisfaction  of  such 
Qffic^,  by  the  confession  of  the  offender  or  otherwise,  that  he  has  not 
wfBcient  movable  property  whereupon  such  fine  could  be  levied  if  a 
WMTint  of  distress  were  issued,  any  such  Officer  may,  by  warrant  under 
his  hand,  COMMIT  the  offender  TO  PRISON,  for  any  term  not  exceeding 
two  calendar  months  when  the  amount  of  fine  shall  not  exceed  fifty 
Rnpees,  and  for  any  term  not  exceeding  four  calendar  months  when  the 
•mount  shall  not  exceed  one  hundred  Rupees,  and  for  any  term  not  ex- 
ceeding six  calendar  months  in  any  other  case,  the  commitment  to  be  deter- 
nunable  in  each  of  the  cases  aforesaid  on  payment  of  the  amount  of  fine. 

VII.    MUcellaneous. 

51.  Subject  to  the  provisions  contained  or  referred  to  in  this  Act, 
the  High  Court  shall  make  such  RULES  and  regulations  concerning  the 
practice  and  procedure  of  the  Parsee  Chief  and  District  Matrimonial  Courts 
m  the  Presidency  or  Government  in  which  such  High  Court  shall  be  estab- 
lished, as  it  n&ay  from  time  to  time  consider  expedient,  and  shall  have 
full  power  from  time  to  time  to  revoke  or  alter  the  same.  All  such  rules, 
evocations,  and  alterations  shall  be  published  in  the  official  Gazette. 

52.  The  Governor  Greneral  of  India  in  Council  may  invest  the  Chief 
Executive  Officer  of  any  part  of  British  India  under  the  immediate 
idministration  of  the  Government  of  India  with  the  powers  vested  by 
this  Act  in  a  LOCAL  GOVERNMENT. 

53.  This  Act^  shall  extend  to  the  whole  of  British  India. 


Schedule  (see  Section  6). 
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*  The  rest  of  section  53  waft  repealed  by  Act  14  1870  see  Repealing 
Enactmenta  p.  75. 
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Miscellaneous  Persons. 

Act  No.  III.  of  1872. 

An  Act  to  provide  a  form  of  Marriage  in  certain  cases. 

Whereas  it  is  expedient  to  provide  a  form  of  marriage  for  persons 
who  do  not  profess  the  Christian,  Jewish,  Hindu,  Muhammadan,  Parsi, 
Buddhist,  Sikh  or  Jaina  religion,  and  to  legalize  certain  marriages,  the 
validity  of  which  is  douhtful ;    It  is  hereby  enacted  as  follows  : 

1.  This  Act  extends  to  the  whole  of  British  India,  and  shall  come 
into  force  on  the  passing  thereof. 

2.  Marriages  may  be  celebrated  under  this  Act  between  persons  neither 
of  whom  professes  the  Christian  or  the  Jewish  or  the  Hindu  or  the  Mu- 
hammadan,  or  the  Parsi  or  the  Buddhist,  or  the  Sikh  or  the  Jaina  reli- 
gion, upon  the  following  CONDITIONS : 

(1). — ^Neither  party  must,  at  the  time  of  the  marriage,  have  a  hus- 
band or  wife  living : 

(2). — ^The  man  must  have  completed  his  AGE  of  eighteen  years,  and 
the  woman  her  age  of  fourteen  years,  according  to  the  Gregcurian  calendar : 

(3). — Each  party  must,  if  he  or  she  has  not  completed  the  age  of 
twenty-one  years,  have  obtained  the  CONSENT  OF  his  or  her  FATHER 
OR  GUARDIAN  to  the  marriage  : 

(4).— The  parties  must  NOT  be  RELATED  to  each  other  in  any 
degree  of  consanguinity  or  affinity  which  would,  according  to  any  law  to 
which  either  of  wem  is  subject,  render  a  marriage  between  them  illegal. 

1st  Proviso. — ^No  such  law  or  custom,  other  than  one  relating  to 
CONSANGUINITY  or  affinity,  shall  prevent  them  from  marrying. 

2nd  Proviso. — No  law  or  custom  as  to  consanguinity  shall  prevent 
them  from  marrying,  unless  a  relationship  can  be  traced  between  the 
parties  through  some  common  ancestor  who  stands  to  each  of  them  in  a 
nearer  relationship  than  that  of  great-^eat-grand-f  athor  or  great-great- 
grand-mother,  or  unless  one  of  the  parties  is  the  lineal  ancestor,  or  the 
brother  or  sister  of  some  lineal  ancestor,  of  the  other. 

3.  The  Local  Government  may  appoint  one  or  more  REGISTRARS 
under  this  Act,  either  by  name  or  as  holding  any  office  for  the  time  being 
for  any  portion  of  the  territory  subject  to  its  administration.  The  officer 
so  appointed  shall  be  called  '  Registrar  of  Marriages  under  Act  III.  of 
1872,*  and  is  hereinafter  referred  to  as '  the  Registrar.'  The  portion  of  ter- 
ritory for  which  any  such  officer  is  appointed  shall  be  deemed  his  district. 

4.  When  a  marriage  is  intended  to  be  solemnized  under  this  Act, 
one  of  the  parties  must  give  NOTICE  in  writing  TO  the  REGISTRAR, 
before  whom  it  is  to  be  solemnized. 
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The  Registrar  to  whom  such  notice  is  given  must  be  the  Registrar 
<^  a  district  within  which  one  at  least  of  the  parties  to  the  marriage 
has  resided  for  fourteen  days  before  such  notice  is  given. 

Such  notice  may  be  in  the  form  given  in  the  first  schedule  to  this 
Act. 

5.  The  Registrar  shall  file  all  such  notices  and  keep  them  with  the 
records  of  his  office,  and  shall  also  f  ortwith  enter  a  true  copy  of  every 
such  notice  in  a  book  to  be  for  that  purpose  furnished  to  him  by  the 
Oovemment,  to  be  called  the  "  MARRIAGE  NOTICE  BOOK  under  Act 
IIL  of  1872,"  and  such  book  shall  be  open  at  all  reasonable  times,  without 
fee,  to  all  persons  desirous  of  inspecting  the  same. 

6.  Fourteen  dajrs  after  notice  of  an  intended  marriage  has  been 
given  under  section  four,  such  MARRIAGE  MAY  BE  SOUBMNIZED, 
UNLESS  it  has  been  previously  OBJECTED  TO  in  the  manner  herein- 
after mentioned. 

Any  person  may  object  to  any  such  marria|;e  on  the  ground  that  it 
would  contravene  some  one  or  more  of  the  conditions  prescribed  in  clauses 
(1),  (2),  (3)  or  (4)  of  section  two.    , 

The  nature  of  the  objection  made  shall  be  recorded  in  writing  by  the 
Registrar  in  the  register,  and  shall,  if  necessary,  be  read  over  and  explain- 
ed to  the  person  making  the  objection,  and  shall  be  signed  by  him  or  on 
his  behalf. 

7.  On  receipt  of  such  notice  of  objection,  the  REGISTRAR  shall 
HOT  PROCEED  to  solemnize  the  marriage  UNTIL  the  lapse  of  fourteen  da^s 
from  the  receipt  of  such  objection,  if  there  be  a  Court  of  competent  juns- 
diction  open  at  the  time,  or,  if  there  be  no  such  Court  open  at  the  time 
until  the  lapse  of  fourteen  days  from  the  opening  of  such  Court. 

The  person  objecting  to  the  intended  marriage  may  file  a  suit  in  anv 
Civil  Court  having  local  jurisdiction  Tother  than  a  Court  of  Small  Causes) 
for  a  declaratory  decree,  declaring  that  such  marriage  would  contravene 
some  one  or  more  of  the  conditions  prescribed  in  clauses  (1),  (2),  (3)  or 
(4)  of  section  two. 

8.  The  officer  before  whom  such  suit  is  filed  shall  thereupon  give  the 
person  presenting  it  a  CERTIFICATE  to  the  effect  THAT  such  SUIT 
has  been  FILED.  If  such  certificate  be  lodged  with  the  Registrar  with- 
in fourteen  days  from  the  receipt  of  notice  of  objection,  if  there  be  a 
Court  of  competent  jurisdiction  open  at  the  time,  or  if  tnere  be  no  such 
Court  open  at  the  time  within  fourteen  days  of  the  opening  of  such  Court, 
the  MARRIAGE  SHALL  NOT  BE  SOLEMNIZED  TILL  the  DECI- 
SION of  such  Court  has  been  given  and  the  period  allowed  by  law  for  ap- 
peals from  such  decision  has  elapsed  ;  or,  if  there  be  an  appeal  from  such 
decision  till  the  decision  of  the  Appellate  Court  has  been  given. 

If  such  certificate  be  not  lodged  in  the  manner  and  within  the  period 
prescribed  in  the  last   preceding  paragraph,  or  if  the  decision   of  the 
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Oonrt  be  that  such  marriaffe  would  not  contravene  any  one  or  more  of 
the  conditions  prescribed  in  clauses  (1),  (2),  (3)  or  (4)  of  section  two, 
such  marriage  may  be  solemnized. 

If  the  decision  of  such  Court  be  that  the  marriage  in  question  would 
contravene  any  one  or  more  of  the  conditions  prescribed  in"  clauses  (1),  (2), 
(3)  or  (4)  of  section  two,  the  marriage  shall  not  be  solemnized. 

9.  Any  Court,  in  which  any  such  suit  as  is  referred  to  in  section 
seven  is  filed,  may,  if  it  shall  appear  to  it  that  the  OBJECTION  was  NOT 
REASONABLE  and  bona  fide^  inflict  a  fine,  not  exceeding  one  thousand 
rupees,  on  the  person  objecting,  and  award  it,  or  any  part  of  it,  to  the 
parties  to  the  intended  marriage. 

10.  Before  the  marriage  is  solemnized,  the  parties  and  three  wit- 
nesses shall,  in  the  presence  of  the  Registrar,  sign  a  DECLARATION 
in  the  form  contai;ied  in  the  second  schedule  to  this  Act.  If  either  party 
has  not  completed  the  age  of  twenty-one  years,  the  declaration  shall  also 
be  signed  by  his  or  her  father  or  guardian,  except  in  the  case  of  a  widow, 
and  in  every  case,  it  shall  be  countersigned  by  the  Registrar. 

11.  The  marriage  shall  be  solemnized  in  the  pfesence  of  the  Regis^ 
trar  and  of  the  three  witnesses  who  signed  the  declaration.  It  may  be 
solemnized  in  any  FORM,  provided  that  each  party  says  to  the  other,  in 
the  presence  and  hearing  of  the  Registrar  and  witnesses,  I,  [^,]  take  thee 
[5,J  to  be  my  lawful  wife  (or  husband). 

12.  The  marriage  may  be  celebrated  either  at  the  office  of  the  Regis- 
trar or  at  such  other  PLACE,  within  reasonable  distance  of  the  office  of 
the  Registrar,  as  the  parties  desire.  Provided  that  the  Local  Gk)vemment 
may  prescribe  the  conditions  under  which  such  marriages  may  be  solem- 
nized at  places  other  than  the  Registrar's  office,  and  the  additional  fees  to 
be  paid  thereupon. 

13.  When  the  marriage  has  been  solemnized,  the  Registrar  shall 
enter  a  certificate  thereof  in  a  book  to  be  kept  by  him  for  that  purpose 
and  to  be  called  the  *  MARRIAGE  CERTIFICATE  BOOK  under  Act,  III. 
of  1872.*  in  the  form  given  in  the  third  Schedule  to  this  Act,  and  such 
certificate  shall  be  signed  by  the  parties  to  the  marriage  and  the  three 
witnesses. 

14.  The  Local  Government  shall  prescribe  the  FEES  to  be  paid  to  the 
Registrar  for  the  duties  to  be  discharged  by  him  under  this  Act. 

The  Registrar  may,  if  he  think  fit,  demand  payment  of  any  such  fee 
before  solemnization  of  the  marriage  or  performance  of  any  other  duty 
in  respect  of  which  it  is  payable. 

The  said  Marriage  Certificate  Book  shall  at  all  reasonable  times  be 
open  for  inspection,  and  shall  be  admissible  as  evidence  of  the  truth  of  the 
statements  therein  contained.  Certified  extracts  therefrom  shall  on  ap- 
plication be  given  by  the  Registrar  on  the  payment  to  him  by  the  appU- 
cant  of  a  fee  to  be  fixed  by  the  Local  Government  for  each  sudi  extract. 


Digitized  by  VjOOQIC 


ICT  3  OF  1872.  CIVIL  CODB.      CHAPTER  IV.  101 

15.  Every  PERSON  who,  being  AT  THE  TIME  MARRIED,  procures 
a  marriage  of  himself  to  be  solemnized  under  this  Act,  shall  be  deemed  to 
have  committed  an  ofEence  under  section  four  hundred  and  ninety-four  or 
eection  four  hundred  and  ninety-five  of  the  Indian  Penal  Code,  as  the 
case  may  be ;  and  the  marriage  so  solemnized  is  void. 

16.  Every  person  married  under  this  Act  who,  during  the  life- 
time of  bis  or  her  wife  or  husband,  CONTRACTS  any  OTHER  MAR- 
BIAGE,  shall  be  subject  to  the  penalties  provided  in  sections  four  hun- 
dred and  ninety-four  and  four  hundred  and  ninety-five  of  the  Indian 
Penal  Code  for  the  offence  of  marrying  again  during  the  life-time  of  a 
husband  or  wife,  whatever  may  be  the  religion  which  he  or  she  pro- 
fessed at  the  time  of  such  second  marriage. 

17.  The  Indian  DIVORCE  ACT  SHALL  APPLY  to  all  marriages 
contracted  under  this  Act,  and  any  such  marriage  may  be  declared  null 
or  dissolved  in  the  manner  therein  provided,  and  for  the  causes  therein 
mentioned,  or  on  the  ground  that  it  contravenes  some  one  or  more  of 
the  conditions  prescribed  in  clauses  (1),  (2),  (3)  or  (4)  of  section  two  of 
this  Act. 

18.  The  ISSUE  OF  MARRIAGES  solemnized  under  this  Act 
shall,  if  they  marry  under  this  Act,  be  deemed  to  be  subject  to  the  law  to 
wfiich  their  fathers  were  subject  as  to  the  prohibition  of  marriages  by 
reason  of  consanguinity  and  affinity,  and  the  provisoes  to  section  two  of 
this  Act  shall  apply  to  them. 

19.  Nothing  in  this  Act  contained  shall  affect  the  validity  of  any 
marriage  not  solemnized  under  its  provisions ;  nor  shall  this  Act  be 
deemed  directly  or  indirectly  to  affect  the  validity  of  any  mode  of  con- 
tracting marriage ;  but  if  the  validity  of  any  such  mode  shall  hereafter 
come  into  question  before  any  Court,  such  question  shall  be  decided  as  if 
this  Act  had  not  been  passed. 

20.  All  persons  who  have  heretofore  contracted  marriages  in  the 
presence  of  at  least  two  witnesses,  according  to  auy  form  whatever,  may 
at  any  time,  PREVIOUS  to  the  first  day  of  January  1873,  have  such 
MARRIAGES  REGISTERED  under  this  Act,  and  such  marriages  shall 
thereupon  be  deemed  to  be  and  to  have  been  as  valid  as  if  they  had  been 
contracted  and  solemnized  under  this  Act  :  Provided  that  persons  who 
have  such  marriages  registered  under  this  section  must,  on  such  registry, 
sign  a  declaration  in  the  form  given  in  the  fourth  schedule  to  this  Act. 

No  marriage  shall  be  registered  under  this  section  unless  conditions 
(1),  (3)  and  (4)  of  section  two  were  complied  with  ;  and  no  such  mar- 
riage shall  be  registered  under  this  section  if,  during  its  continuance, 
either  party  has  contracted  a  subsequent  marriage. 

21.  Eveiy  person  making,  signing  or  attesting  any  DECLARA- 
TION or  CERTIFICATE  prescribed  by  this  Act,  containing  a  statement 
which  is  FALSE,  and  which  he  either  knows  or  believes  to  be  false,  or 
does  not  believe  to  be  true,  shall  be  deemed  guilty  of  the  offence  describ- 
ed in  section  one  hundred  and  ninety-nine  of  the  Indian  Penal  Code. 

a3B 
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ACT  3  OF  1872. 


FIRST  SCHEDULE. 

(See  Section  4.) 
Notice  of  Marriage. 


the 


To 


District 


a  Begifltnur  of  Marriages  nnder  Act  IIL  of  1872  for 


I  hereby-  give  yo\i  notice  that  a  marriage  under  Act  III.  of  1872,  is  intended  to 
be  had,  witiiin  three  calendar  months  from  the  date  hereof,  between  me  and  the  other 
party  herein  named  and  described  (that  is  to  say)  :— 


Names. 

Condition. 

Profession. 

Age. 

Dwelling- 
place. 

Length  of 
Residence. 

A  B 

Unmarried. 
Widower. 

Landowner. 

OffuUage. 



28  days. 

CD 

Spinster. 

f»...'.... 

Minor. 

Witness  my  hand,  this 


day  of  187 

(Signed)       A.  B. 


SECOND  SCHEDULE. 

(See  Section  10.) 

Declaration  to  he  made  by  the  Bridegroom, 

I,  A  By  hereby  declare  as  follows : — 

1.  I  am  at  the  present  time  unmarried : 

2.  I  do  not  profess  the  Christian,  Jewish,  Hindu,  Muhammadan,  Parsi,  Buddhist, 
Sikh  or  Jaina  religion : 

3.  I  have  completed  my  age  of  eighteen  years : 

4.  I  am  not  related  to  C  D  [the  bride]  in  any  degree  of  consanguinity  or  affinity 
which  would  according  to  the  law  to  which  I  am  subject,  or  to  which  the  said  C  D  ib 
subject,  and  subject  to  the  provisoes  of  danse  (4)  ot  section  two  of  Act  III.  of  1872, 
render  a  marriage  between  us  illegaL 

[And  when  the  bridegroom  has  not  completed  kis  age  of  twenty-one  year* : 

5.  The  consent  of  my  father  {or  guardian,  at  the  ease  may  be)  has  been  given 
to  a  marriage  between  myself  and  C  D  and  has  not  been  revoked.] 
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6.  I  am  aware  that,  if  aoj  itatemeni  in  this  dedaratioii  ii  fdae^  and  if  in  making 
such  rtatement  I  either  know  or  believe  it  to  be  false,  or  do  not  beliere  it  to  be  tme, 
I  am  liable  to  impriaonment,  and  alto  to  fine. 

(Signed)  A  B  {iJU  bridegroom,) 


Declaration  to  he  made  b^  the  Bride. 

I,  C  D,  hereby  declare  as  follows : 

1.  I  am  at  the  present  time  unmarried : 

2.  I  do  not  profess  the  Christian,  Jewish,  Hindo,  Mohammadan,  Parti,  Buddhist, 
Sikh  or  Jalna  reli^on : 

3.  I  have  completed  my  age  of  fourteen  years  : 

4.  I  am  not  related  to  ii  B  [tke  bridegroom]  in  any  degree  of  eonsangninitjr  or 
sffinity  which  would,  according  to  the  law  to  which  I  am  subject,  or  to  which  the  said 
AB'iB  subject,  and  subject  to  the  provisoes  of  clause  (4)  of  section  two  of  Act  III.  of 
IST^render  a  marriage  between  us  illegaL 

[^nd  vkem  tke  bride  hcu  not  completed  her  age  of  twetUif^one  feori,  tsiliM  she 
it  a  widow: 

5.  The  consent  ci  M  Nmj  father  (or  guardian,  at  the  eate  mofbt),  has  been 
given  tQ  a  marriage  between  myself  and  ^  £,  and  has  not  been  revoked.] 

6.  I  am  aware  that^  if  any  statement  in  this  declaration  is  false,  and  if  in  mak- 
ing inch  statement  I  ei^er  know  or  believe  it  to  be  false,  or  do  not  believe  it  to  be 
tme,  I  sm  liable  to  imprisonment  and  also  to  fine. 


Signed  in  our  presence  by  the  abovenamed  A  Biid  C  D, 

Off, 


/  y,  Uth 


iree  witneseet,) 


[And  when  the  bridegroom  or  bride  hat  not  completed  the  age  qf  twenty-one  peart 
excq)t  in  the  cote  of  a  widow  : 

Signed  in  my  presence  and  with  my  consent  hy  the  above  A  B  and  C  D  : 

M  N,  the  father  [or  guardian  of  the  above 
named  A  B  or  C  D,ae  the  case  may  be,] 

(Countersigned)    E  F, 

Registrar  of  Mamages  under  Act  IJI.  of  \B72 
for  the  District  qf 

Datedthe  day  of  18. 
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THIRD  SCHEDULE. 

(See  Section  13.) 

Eegistntr't  Certificate, 

I,  E  Ff  certify  that  on  the  of  18  appeared  before 

me  A  B  and  C  />,  each  of  whom  in  mv  pretence  and  in  the  presence  of  three 
credible  witnesses,  whose  names  are  signed  hereunder,  made  the  declarations  required 
by  Act  IIL  of  1872,  and  that  a  marriage  under  the  said  Act  was  solemnised  between 
them  in  my  presence. 

Signed)        E,  F., 

Registrar  of  Marriages  under  Ad  III,  of  1872  for 
the  District  of 

(Signed)    A  B, 
CD, 


1    J,  ^{three  witnesses,) 

K      Ly, 


Dated  the  day  of  18    . 

FOURTH  SCHEDULE. 
{See  SecHan  20.) 
Declaration  to  be  made  iy  the  Husband, 
I,  A  B,  hereby  declare  as  follows : — 

1.  I  was  married  to  C  Z>  at  (place),  on  or  about  {date)  in  the  presence  of  {two 
witnesses)  : 

2.  I  was,  at  the  time  of  my  marriage  to  my  wife,  C  D,  unmarried : 

3.  I  did  not  at  such  time  profess  the  Christian,  Jewish,  Hindu,  Muhammadan, 
Parsi,  Buddhist,  Sikh  or  Jaina  religion  : 

4.  I  have  not  contracted  any  subsequent  marriage : 

6.  I  am  not  related  to  C  2>  [the  wife]  in  any  degree  of  consanguinity  or  affinity 
which  would,  according  to  the  law  to  which  I  am  subject,  or  to  which  the  said  C  D  \% 
subject  and  subject  to  the  provisoes  of  clause  (4)  of  section  two  of  Act  lU  of  1872, 
reuder  a  marriage  between  us  illegal : 

[And  when  the  Bridegroom  had  not  completed  his  age  of  twenty-one  years  : 

6.  The  consent  of  my  father  {or  guardian  €u  the  case  may  he),  had  been  given 
to  a  marriage  between  myself  and  C  D,  and  had  not  been  revoked.] 

7.  I  am  aware  that,  if  any  statement  in  this  declaration  is  false,  and  if  in  making 
such  statement  I  either  know  or  believe  it  to  be  false,  or  do  not  believe  it  to  to  be 
true,  I  am  liable  to  imprisonment,  and  also  to  fine. 

(Signed)        A  B  {the  husband,) 
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Declaratum  to  be  made  by  tke  Wife, 

If  C  D,  hereby  declare  m  f  oUowi  :-^ 

t,     I  was  married  to  ^  B  at  (piace),  on  or  aboot  {date)  in  the  preience  of  (hoo 

%    I  WBS)  9k  the  time  of  mj  marriage  to  mj  hosband,  A  B,  unmarried. 

8.  I  did  not  at  snch  time  profess  the  Christian,  Jewish,  Hindu,  Mubammadan, 
Parsi,  Buddhist,  Sikh  or  Jaina  religion : 

4^    I  hATe  not  contracted  any  subsequent  marriage : 

5.  I  am  not  related  to  A  B  [pke  kuiband]  in  any  degree  of  consanguinity  or  affi- 
nity which  -would,  according  to  the  law  to  which  I  am  subject,  or  to  which  the  said 
^  ^  is  subject,  and  subject  to  the  provisoes  of  clause  (4)  of  section  two  of  Act  III.  of 
1872,  render  a  marriage  between  us  illegal. 

{And  when  the  bride  hadnot,  at  the  time  of  her  wutrriage,  completed  her  age  of 
twetUf-ome yearsyvniese  ehe  was  then  a  widow: 

6.  The  consent  of  Jf  iV  my  father  {or  guardian,  at  the  oaee  wtap  60),  had  at  such 
time  been  given  to  a  marriage  between  mysdf  and  A  B,  and  had  not  been  revoked.] 

7.  I  am  aware  that,  if  any  statement  in  this  declaration  is  false,  and  if  in  making 
such  statement  I  either  know  or  belieTe  it  to  be  false  or  do  not  believe  it  to  be  true, 
i  am  liable  to  imprisonment,  and  also  to  fine. 

Signed  in  our  presence  by  the  abovenamed  A  B  and  C  D, 

J  5^  j  (tioo  wimesses.) 

(Countersigned)  E  F, 
Reffittrttr  of  Marriages  under  Act  JIL  of  1872  for 
ihejAsttiOtof 

Dated  tke  daif  of  18    • 
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THE  INDIAN  SUCCESSION  ACT,  1865. 
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HI.    OfCJonsangrulnity „ 20. 

IV.    Of  Intestacy 25. 

V.   Of  the  Distributl  on  of  an  Intestate's  Propertjr 29. 
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Vm.   Of  the  Execution  of  unprivileged  Wills 60. 

rx.   Of  Privileged  Wins : 12. 
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Xn.    Of  Void  Bequests 99, 

Xm.   Of  the  Vesting  of  Legacies  loe, 

"XIV.   Of  Onerous  Bequests 109, 
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XVL   Of  Conditional  Bequests lis. 
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Bi^oyment 125. 

XVnL    Of  Bequests  to  an  Executor 128, 
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XX.   Of  Demonstrative  Legacies 137. 

XXL   Of  Ademption  of  Legacies , I89, 
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XXm.   Of  Bequests  of  ThinTsdescribedin  general  Terms  158. 

XXIV.   Of  Beqi'.ests  ofthe  Interest  or  Produce  of  a  Fund  169, 
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XXvlL    OrBIecto:! 167. 

XXVIIL   Of  Gifts  in  Contemplation  of  Death i78. 
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xx?iii.   OfBxeeutors  of  their  own  WronfiT 266. 

XXxTII.    Of  the  Powers  of  em  Executor  or  Administrator  267. 

XXxiv.    Of  the  Duties  of  an  Executor  or  Administrator  . . .  276. 

Xxxy.   Of  the  Executor's  Assent  to  a  Legracy 292. 

XXXvi.   OfthePasonent  and  Apportionment  of  Annuities  298. 
XXX  Vil.    Of  the   Investment  of  Funds   to  provide  for 

Legracies  aoi. 

XXxvIIL   Of  the  Produce  and  Interest  of  LeGraciee 309. 

XXXry,    OftheBeftmdingr  of  Legacies 816. 
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XLI.   Miscellaneous 829. 


ACT  No.  X.  Of  1865. 

(Received  the  assent  of  the  Qovernor-General  on  the  16th  March  1865J. 

An  Act  to  amend  and  define  the  Law  of  Intestate  and 

Testamentary  Succession  in  British  India, 

Whereas  it  is  expedent  to  amend  and  define  the  rules  of  law  appli- 
cable to  Intestate  and  Testamentary  Succession  in  British  India  ;  It  is 
enacted  as  follows  : — 


PART  L 
Preliminary. 

1.  This  Act  may  be  cited  as  "  The  Indian  Succession,  Act,  1865." 

2.  Except  as  provided  by  this  Act  or  by  any  other  law  for  the  time 
beinj?  in  force,  the  rules  herein  contained  shall  constitute  the  law  of 
British  India  applicable  to  all  cases  of  Intestate  or  Testamentary  Suc- 
cesEiou. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject 
or  context — 

Words  importing  the  singular  NUMBER  include  the  plural :  words 
importing  the  male  SBX  include  females. 

"  PERSON"  includes  any  Company  or  Association,  or  body  of 
persons,  whether  incorporated  or  not, 

«' YEAR"  and  "  MONTH"  respectively  mean  a  year  and  month 
reckoned  according  to  the  British  Calendar. 

"  IMMOVEABLE  PROiPERTY"  includes  land,  incorporeal  tone- 
ments  and  things  attached  to  the  earth,  or  permanently  fastened  to 
anything  which  is  attached  to  the  earth. 

"  MOVEABLE  PROPERTY"  means  property  of  every  description 
except  immoveable  property. 

••  PROVINCE"  includes  any  division  of  British  India-  havine  a 
Court  of  the  last  resort.  ^ 
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'*  BRITISH  INDIA"  means  the  Territories  which  are  or  may  be- 
come vested  in  her  Majesty  oi*  Her  successors  by  Statute  21  and  22 
Tic.,  Cap.  106  (An  Act  for  the  better  Government  of  India)  other  than  the 
Settlement  of  Prince  of  Wales'  Island,  Singapore,  and  Malacca. 

'*  DISTRICT  JUDGE*'  means  the  Judge  of  a  principal  Civil  Court 
of  original  jurisdiction* 

**  MINOR**  means  any  person  who  shall  not  have  completed  the 
age  of  eighteen  years,  and  ^'  minority"  means  the  status  of  such  person. 

"  WILL"  means  the  legal  declaration  of  the  intentions  of  the  testa- 
tor with  respect  to  his  property,  which  he  desires  to  be  carried  into 
effect  after  his  death. 

"CODICIL"  means  an  instrument  made  in  relation  to  a  Will,  and 
explaining,  altering,  or  adding  to  its  dispositions.  It  is  considered  as 
foroiing  an  additional  part  of  the  WilL 

"  PROBATE"  means  the  copy  of  a  will  certified  under  the  seal  of  a 
Court  o^  connpetent  jurisdiction,  with  a  grant  of  administration  to  the 
estata  of  the  testator. 

•*  EXECUTOR"  means  a  person  to  whom  the  execution  of  the 
last  Will  of  a  deceased  i)erson  is,  by  the  testatof*s  appointment,  con- 
fided. 

"  ADMINISTRATOR"  means  a  oerson  appointed  by  competent 
ftatbority  to  administer  the  estate  of  a  aeceasod  person  when  there  is  no 
eiecutor. 

And  in  every  part  of  British  India  to  which  this  Act  shall  extend, 
"LOCAL  GOVERNMENT"  shaU  mean  the  person  authorized  bylaw 
to admiiiigter  Executive  Government  in  such  part;  and  **HIQH 
CO  UUP*  shall  mean  the  highest  Civil  Court  of  Appeal  therein. 

4.  No  person  shall,  by  MARRIAGE,  acquire  any  interest  in  the 
property  of  tne  person  whom  he  or  she  marries,  nor  become  incapable 
of  doing  any  act  in  respect  of  his  or  her  own  property,  which  he  or  she 
could  have  done  if  unmarried. 


PART  11. 


Of  Domicile. 

5.  SUCCESSION  TO  the  IMMOVEABLE  PROPERTY  in  Bri- 
tish India  of  a  person  deceased  is  regulated  by  the  law  of  British  India 
wherever  he  may  have  had  his  domicile  at  the  time  of  his  death  SUC  * 
CESSION  TO  the  MOVEABLE  PROPERTY  of  a  person  deceased 
is  reflated  by  the  law  of  the  country  in  wnich  he  had  his  domicile  at 
the  time  of  his  death. 
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lUustrationf 

i„  "dI"^  ^  haVlnp  his  ddmiciie  in  British  India,  dica  in  Prance,  leaving  moreablo  propcrfy 
to  f^apre.moTeable  property  in  Englioid,.  and  property,  both  moTeablc  and  iramoveableTifl 
llntish  India.    The  luccession  to  the  whole  is  regulated  by  the  la-w  of  Bri.ish  India. 

^J  -J^' «»  Engliahinan  hsThig  his  domidlo  in  France,  dies  in  BriJish  India,  and  leaves 
property,  both  moveable,  and. immoveable  in  British  India.  The  Ftircession  to  the  mcvcahle 
property  is  regulated  by  the  rules  which  govern,  in  Franco,  tho  succession  to  the  movenblo 
property  of  an  Englishman  dying  domiefled  in  France,  and  the  succession  to  tho  immoveable 
property  is  regulated  by  the  law  of  British  India. 

6-  A  person  can  only  have  one  DOMICILE  for  the  purpose  of  sac 
cession  to  his  moveable  property. 

7.  The  DOMICILE  OF  ORIGIN  of  every  person  of  legitimate 
birth  is  in  the  country  in  which  at  the  time  of  his  birth  his  father  was 
domiciled  :  or,  if  he  is  a  posthumous  child,  in  the  country  in  which  his 
father  was  domiciled  at  the  the  time  of  the  father's  death. 

Ulustrctions. 

At  the  time  of  the  birth  of  A,  his  father  was  domiciled  in  England.  A's  domicile  of  ori« 
gin  is  in  £ngland,  whatever  may  be  the  country  in  which  he  was  bom. 

8.  The  domicile  of  origin  of  an  illegitimate  cliild  is  in  the  country 
in  which,  at  the  time  of  his  birth,  his  mother  was  domiciled. 

9.  The  dOmibile  of  origin  prevails  until  a  new  domicile  has  boon 
acquired. 

.10.  A  man  acquires  a  NEW  DOMICILE  by  taking  up  his 
fixed  habitation  in  a  country  which  is  not  that  of  his  domicile  Of 
origin. 

Explanaiioiu—A  man  is  not  to  be  considered  as  having  taken  up 
his  fixed  habitation  in  British  India  merely  by  reason  of  his  residing 
there  in  Her  Majesty's  Civil  or  Military  Service,  or  in  the  exercise  of  any 
profession  or  calling. 

Illustrations. 

(a.)  A,  whoso  domicile  of  ori^n  is  in  England,  proceed*!  to  British  India,  where  fie  set. 
ties  as  a  Barrister  or  a  Merchant,  intending  to  reside  there  during  the  r^aindor  of  his  life- 
His  domicUe  is  now  iii  British  India. 

(b.)  A,  wtiose  domicile  is  in  England,  goes  to  Austria,  and  enters  the  AulStilan  service, 
intending  to  remain  in  that  service.    A  has  acquired  a  domicile  in  Austria. 

(c)  A,  whoso  domlftile  of  origin  is  in  Franco,  comos  to  reside  in  British  India  under  an 
engagement  with  the  Brit lili Indian  Govemtneiit  for  a  certain  number  of  years.  It  is  bis  in- 
tention to  return  to  France  at  the  tnd  of  thiit  period.  Ho  does  not  acquire  a  domicile  in 
British  India. 

(d)  A,  \eho8e  domicile  is  in  Englanl,  goeB  to  reside  in  British  India  for  the  purpose  of 
winding  up  the  afeirs  of  a  partnership  which  his  been  diseolvsd,  and  with  the  intention  of 
returning  to  England  as  soon  as  that  purpose  is  accomplisbeil.  He  does  not  by  such  resi- 
dence acquire  a  domicile  in  British  India,  hoTrever  long  the  residence  may  last. 

(e)  A,  having  gone  to  reside  in  British  India  under  the  circumstances  mentioned  in  the 
last  preceding  illustration,  afterwards  alters  his  intention,  and  ta  kes  up  his  fixed  habitation 
in  British  India.    A  has  acquired  a  domicile  in  British  India. 

(f)  A,  whose  domicile  is  in  the  French  Settlement  of  Chandemigbre,  iA  compelled  by 
political  events  to  take  roftige  in  Calcutta,  and  resides  in  Calcutta  for  manyycariB  in  the  hope 
of  such  political  changes  as  may  enable  him  to  return  with  safety  to  CbandetiiAgore.  He  doei 
sol  by  such  reaidence  aoqoijce  a  domicUo  is  Bntiah  India. 
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<s)  A,  hftviag  come  to  Calcutta  under  the  drcninetanoea  stated  in  the  last  preceding  illos- 
tratjon,  continoee  to  r^de  there  after  snch  political  changes  have  occnired  as  ironld  enable 
him  to  return  with  safety  to  Chandemagore,  and  he  intends  that  his  residenee  in  Calcntta 
diali  be  permanent.    A  has  acquired  a  domicile  in  British  India. 

11.  Any  PERSON  MAY  ACQUIRE  ik  DOMICILE  in  British 
India  by  makiDg  and  deposing  in  some  office  in  British  India  (to  be  fix- 
ed by  the  Local  Government),  a  declaration  in  writing  under  his  hand 
of  his  desire  to  acquire  snch  domicile,  provided  that  ho  shall  have  bv^n 
rcssident  in  British  India  for  one  year  immediately  preceding  the  time 
c^  his  making  such  declaration. 

12.  A  person  who  is  appointed  by  the  Government  of  one  country 
to  be  its  AMBASSADOR,  consul  or  other  representative  in  another 
country,  does  not  acquire  a  domicile  in  the  latter  country  by  reason 
only  of  residing  there  in  pursuance  of  his  appointment ;  nor  does  any 
other  person  acquire  such  domicile  by  reason  only  of  residing  with  him 
as  part  of  his  family  or  as  a  servant. 

13.  A  new  domicile  continues  until  the  former  domicile  has  been 
acquired. 

14.  The  DOMICILE  OP  a  MINOR  follows  the  domicile  of  the 
parent  from  whom  he  derived  his  domicile  of  origin. 

Exception, — The  domicile  of  a  minor  does  not  change  with  that  of 
his  parent,  if  the  minor  is  married  or  holds  any  office  or  employment  in 
the  service  of  Her  Majesty,  or  has  set  up,  with  the  consent  of  the  parent 
in  any  distinct  business. 

15.  By  MARRIAGE  a  woman  acquires  the  domicile  of  her  hus- 
band, if  she  had  not  the  same  domicile  before. 

16.  The  WIFE'S  DOMICILE  during  the  marriage  follows  the 
domicile  of  her  husband. 

Exception. — The  vdfe's  domicile  no  longer  follows  that  of  her  hns- 
band  if  they  be  separated  by  the  sentence  of  a  competent  Court,  or  if 
the  husband  is  undergoing  a  sentence  of  transportation. 

17.  Except  in  the  cases  above  provided  for,  a  person  cannot  dur- 
ing MrNORITY  acquu-e  a  NEW  DOMICILE. 

la  An  INSANE  PERSON  cannot  acquire  a  NEW  DOMICILE 
in  any  other  way  than  by  his  domicile  following  the  domicile  of  another 
person. 

19.  If  a  man  dies  leaving  moveable  property  in  British  India,  in 
the  absence  of  PROOF  of  any  domicile  elsewhere,  succession  to  the 
property  is  regulated  by  the  law  of  British  India. 
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PART  in. 
Of  Consanguinity. 

20-  KINDRED  or  consanguinitv  is  the  connexion  or  relation  of 
persons  descended  from  the  same  stock  or  common  ancestor. 

21.  LINEAL  CONSANGUINITY  is  that  which  subsists  betwceri 
two  persons,  one  of  whom  is  descended  in  a  direct  line  frirai  the  other, 
as  between  a  man  and  his  father,  grandfather,  and  great-grandfather, 
and  so  upwards  in  the  direct  ascending  line ;  or  between  a  man,  his  son, 
grandson,  and  so  downwards  in  the  direct  descending  line.  Every 
genemtion  constitutes  a  degree,  either  ascending  or  descending.  A 
man's  father  is  related  to  him  in  the  first  degree,  and  so  likewise  is  his 
son ;  his  grandfather  and  grandson  in  the  second  degree ;  his  great- 
grandfather and  great-grandson  in  the  third. 

22.  COLLATERAL  CONSANGUINITY  is  that  which  subsists  be- 
tween  two  persons  who  are  descended  from  the  same  stock  or  ancestor, 
but  neither  of  whom  is  descended  in  a  direct  line  from  the  other.  For 
the  purpose  of  ascertaining  in  what  degree  of  kindred  any  collateral  re- 
lative stands  to  a  person  deceased,  it  is  proper  to  reckon  upwards  from 
the  person  deceased  to  the  common  stock,  and  then  downwards  to  the 
collateral  relative,  allowing  a  degree  for  each  person,  both  ascending  and 
descending. 

23.  For  the  purpose  of  succession,  there  is  NO  DISTNCTION  BFi 
TWEEN  THOSE  who  are  RELATED  to  a  person  deceased  THROUGH 
his  FATHER  AND  those  who  are  related  to  him  through  his  MOTHER; 
nor  between  those  who  are  related  to  him  by  the  FULL  BLOOD,  AND 
those  who  are  related  to  him  by  the  HALF  BLOOD;  NOR  between 
those  who  were  actually  BORN  IN  his  LIFETIME,  AND  those  who  at 
the  date  of  his  death  were  only  conceived  in  the  womb,  but  who  have 
been  SUBSEQUENTLY  bomaUve. 

24.  In  the  annexed  TABLE  OF  KINDRED  the  degrees  are  com- 
puted as  far  as  the  sixth,  and  are  marked  by  numeral  figures. 

The  person  whose  relatives  are  to  be  reckoned,  and  his  cousin-ger- 
man  or  first  cousin,  are,  as  shown  in  the  table,  related  in  the  fourth 
degree;  there  being  one  degree  of  ascent  to  the  father,  and  another  to 
the  conmion  ancestor,  the  grandfather;  and  from  him  one  of  descent  to 
the  uncle,  and  anotheii  to  the  cousin-german ;  making  in  all  four 
degrees. 

A  grandson  of  the  brother  and  a  son  of  the  unclq,  i.e.,  a  great-nephew 
and  a  cousin-german,  are  in  equal  degree,  being  each  four  degrees  re- 
moved. 

A  grandson  of  a  cousin-german  is  in  the  same  degree  as  the 
errand-son  of  a  great-uncle,  for  they  are  both  in  the  sixth  degree  of 
kindred. 
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PART  IV. 
Of  Intestacy. 

25.  A  man  is  conflidered  to  die  INTESTATE  in  respect  of  all  pro- 
perty of  which  he  has  not  made  a  testamentary  disposition  which  is 
capable  of  taking  effect. 

flbiitrations, 

[a)  A  hu  left  no  will.    He  has  died  intestate  in  respoot  of  the  whole  of  bis  property. 

(b)  A  has  left  a  Will,  whereby  he  has  appointed  B  his  executor ;  bnt  the  Will  contains 
BO  other  proTisions.    A  has  died  intestate  in  respect  of  the  distribution  of  his  property. 

(e)  A  has  bequeathed  his  whole  property  for  an  illegal  purpose.  A  has  died  intestate  in 
req;>ect  of  the  distribution  of  the  property. 

id)  A  has  bequeathed  1,00(H  to  6,  and  1,0002  to  the  eldest  ron  of  C,  and  has  made  no  oth- 
er bequest ;  and  has  died  leaving  the  sum  of  2,0002  and  no  other  property.  C  died  before  A 
without  having  ever  had  a  son.  A  has  died  intestate  in  respect  of  the  distribution  of  1,0002 

26.  Such  property  devolves  upon  the  wife  or  husband,  or  upon 
those  who  are  or  the  kindred  of  the  deceased,  in  the  order  and  accord- 
ing to  the  rules  herein  prescribed. 

Explanation, — The  widow  is  not  entitled  to  the  provision  hereby 
made  for  her,  if  by  a  valid  contract  made  before  her  marriage  she  has 
been  excluded  from  her  distributive  share  of  her  husband's  estate. 

27.  Where  the  intestate  has  left  a  WIDOW,  if  he  has  also  left 
any  lineal  descendants,  one-third  of  his  property  shall  belong  to  his 
widow,  and  the  remaining  two-thirds  shall  go  to  his  lineal  descendants, 
according  to  the  rules  herein  contained.  If  he  has  left  no  liueal  de- 
scendant, but  has  lefb  persons  who  are  of  kindred  to  him,  one-half  of 
his  property  shall  belong  to  his  widow,  and  the  other  half  shall  go  to 
those  who  are  of  kindred  to  him,  in  the  order  and  according  to  the 
rules  herein  contained.  If  he  has  left  none  who  are  of  kindred  to  him, 
the  whole  of  his  property  shall  belong  to  his  widow. 

28.  Where  the  intestate  has  left  no  widow,  his  property  shall  go 
to  his  lineal  descendants,  or  to  those  who  are  of  kindred  to  him,  not 
being  lineal  descendants,  according  to  the  rules  herein  contained :  and 
if  ho  has  left  none  who  are  of  kindred  to  him,  it  shall  go  to  tho 
CROWN. 


PARTY. 
Of  the  Distribution  of  an  Intestate's  Property. 

(a)     Where  he  has  \sft  lineal  descendants* 

29.  The  RULES  FOR  the  DISTRIBUTION  of  the  intestate's 
property  (after  deducting  the  widow's  share,  if  he  has  left  a  widow) 
amongst  his  lineal  descendants  ARE  as  follows : — 

30.  Where  the  intestate  has  left  surviving  him  a  child  or  CHIL- 
DREN, but  no  more  remote  lineal  descendant  through  a  deceased 
child,  the  property  shall  belong  to  his  surviving  child,  if  there  be  only 
one,  or  shall  be  equally  divided  among  all  his  sorriving  childron.  • 
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31.  Where  the  intestate  has  not  loft  surviving  him  any  child,  but 
has  left  a  grandchild  or  GRANDCHILDREN,  and  no  more  remote 
descendant  through  a  deceased  grandchild,  the  property  shall  belong 
to  his  surviving  crrandchild,  if  there  be  only  one,  or  shall  be  equally  di- 
vided among  all  his  surviving  grandchildren. 

Tiiustratwns, 

(«)  A  has  tbrce  children,  and  no  more ;  John.  Mary  and  Henry.  Tboy  all  die  before  tfa* 
fr^ber,  John  leaving  two  children,  Mnry  three,  and  Henry  foar.  Aftorwarda  A  dies  intestate, 
leaving  those  nine  grandchildren,  and  no  descendant  of  any  deceased  grandchild.  Each  of  his 
gnnrhildien  shall  haye  one-ninth. 

(!>)  But  if  Henry  has  died,  leaving  no  child,  then  the  whole  k  eqnally  divided  between 
th^  intefftate's  five  grandehildren.  the  children  of  John  and  Mary. 

f  f )  A  has  two  children,  and  no  more ;  Join  and  Mary.  John  dies  before  his  father,  leav- 
ing his  wife  pregnant.  Then  A  dies,  leaving  Mnry  finrviving  him.and  in  due  time  a  child  of 
John  is  bom.    A's  property  is  to  be  equally  divided  betwoen  Mary  a^  such  posthumous  child  . 

32-  In  like  manner  the  property  shall  go  to  the  surviving  LI^ 
NEAL  DESCENDANTS  who  are  nearest  in  de^ee  to  the  intestate, 
where  they  are  all  in  the  degree  of  great  grandchildren  to  him,  or  are 
all  in  a  more  remote  degree, 

33.  If  the  intestate  has  loft  LINEAL  DESCENDANTS  who  do 
NOT  all  stand  IN  THE  SAME  DEGREE  of  kindred  to  him,  and 
the  persons  through  whom  the  more  remote  are  descended  from  him 
are  dead,  the  property  shall  be  divided  into  such  a  number  of  equal 
shai'es  as  may  correspond  with  the  number' of  the  lineal  descendants  of 
th«  intestate  who  either  stood  in  the  nearest  degree  of  kindred  to  him 
at  his  decease,  or,  having  been  of  the  like  degree  of  kindred  to  him, 
died  before  him,  leavinpc  lineal  descendants  who  survived  him;  and 
one  of  Buch  sharee  shall  bo  allowed  to  each  of  the  lineal  descendants 
who  stood  in  the  nearest  degree  of  kindred  to  the  intestate  at  his  de- 
cease ;  and  one  of  such  shares  shall  be  allotted  in  respect  of  each  of 
such  deceased  lineal  descendants  ;  and  the  share  allotted  in  respect  of 
each  of  such  deceased  lineal  descendants  shall  belong  to  his  surviving 
child  or  children  or  more  remote  lineal  descendants,  as  the  case  may  be; 
puch  surviving  child  or  children  or  more  remote  lineal  descendants  al- 
ways taking  the  share  which  his  or  their  parent  or  parents  would  have 
been  entitled  to  respectively  if  such  parent  or  parents  had  sui'vived  the 
latestAte. 

lUvstrations. 

(a.)  A  had  three  children,  John,  Mary,  and  Henry ;  John  died,  leaving  four  children,  and 
Uaxy  died,  leaving  one,  and  Heniy  alone  survived  the  father,  On  the  death  of  A  intestate, 
one-third  is  allotted  to  Henry,  one-third  to  John's  four  children,  and  the  remaining  third  to 
Mary's  one  child. 

(b.)  A  left  no  child,  but  left  eight  grandchildren,  and  two  c)uldren  of  a  deceased  grand- 
dtild.  The  property  is  divided  into  nine  parts,  one  of  ^hiclf  is  allotted  to  each  grrandchild  ; 
and  the  remaining  one-ninth  is  equally  divided  between  the  two  grieat  grandjshildrai. 

(tf.)  A  has  three  children.  John,  Mary,  and  Henry.  John  dies  leaving  four  children,  and 
one  of  John's  children  dies  leaving  two  children  ;  Ik^ary  dies  leaving  one  child.  A  afteiwards 
dies  intestate.  Oiic-tJurd  of  his  property  is  allotted  to  Henry ;  one-third  to  Mary's  child  ;  and 
ODo-tfaird  is  divided  into  four  parts,  one  of  which  is  allotted  to  each  of  John's  three  rurviving 
ejuldrsi,  and  the  remaining  port  is  equally  divided  between  John's  two  grand-children. 

(h)     Where  the  intestate  has  l<*ft  no  lineal  descendants , 

34.  Where  an  intestate  has  left  no  lineal  descendants,  the  rules  for 
the  distribution  of  his  property  (after  deducting  the  widow's  share,  if  h« 
has  left  a  widow)  are  as  follows  : — 

35.  If  the  intestate's  FATHER  be  living,  he  shall  succeed  to  the 
property. 
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36.  If  the  iutestate's  father  is  dead,  but  the  intestate's  mother  is 
living,  and  there  are  also  brothers  or  sisters  of  the  intestate  living,  and 
there  is  no  child  living  of  any  deceased  brother  or  sister,  the  MOTHER 
and  each  living  BROTHER  or  SISTER  shall  succeed  to  the  property  ia 
equal  shares. 

IHustmtion. 
A  dies  intestate,  survivod  by  his  mother  and  two  brothers  of  the  fall  blood,  John  and  Htfl- 
ry.  and  a  sister  Mai7,  who  is  the  daughter  of  lus  mother,  but  not   ofhisf&therr    The  mother 
takes  ono-fourth,  each  brother  takes  one-fotirth,  and  Mary,  the  sister  of  half  blood,  takes 
one-foui-th. 

37.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is 
living,  and  if  any  brother  or  sister,  and  the  child  or  children  of  any  bro- 
ther or  alstor  who  may  have  died  in  the  intostate's  life-time  ave  also  liv- 
ing, then  the  MOTHER  and  each  living  BKOTHER  or  SISTER,  and 
the  living  child  or  CHILDREN  OF  each  deceased  BROTHER  or  SIS- 
TER,  shall  be  entitled  to  the  property  in  equal  shares,  sach  children  (if 
more  than  one)  taking  in  equal  shares  only  the  shares  which  their  res- 
pective parents  would  have  taken  if  living  at  the  intestate's  death. 

IUv8tratU>n. 
A  the  intestate  leaves  his  mother,  his  brothers  John  and  Hcnrr,  and  nlso  one  child  of  s 
deceased  sister  Mary,  and  two  children  of  George,  a  deceased  brother  of  the  hnlf  blood,  who 
was  the  son  of  his  father  but  not  of  his  mother.  The  mother  takes  one-fifth,  John  and  Henjy 
etch  take  ono-tlfth,  the  child  of  Mary  takes  one-fifth,  and  the  two  childi'cn  of  Ocoi-ge  dirido 
the  remaining'  one-fifth  equally  between  them. 

38.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is 
living,  and  the  brothers  and  sisters  are  all  dead,  but  all  or  any  of  them 
have  left  children  who  survived  the  intoFtate,  the  MOTHEll  and  the 
child  or  CHILDREN  OF  each  deceased  BROTHER  OR  SISTER 
ehall  be  entitled  to  the  property  in  equal  shares,  such  children  (if  more 
than  one)  taking  in  equal  shares  only  the  shares  which  their  respective 
parents  would  have  taken  if  living  at  the  intestate's  death. 

Jilttstration. 
A  ♦he  intestate  leaves  no  brother  or  sister,  but  leaves  his  mother   and  one  child  of  a  de- 
censed  sister  Mary,  and  two  children  of  a  deceased  brother  Geoj^.    The  mother  takes  onc- 
lliird  the  oiiild  of  Mniy  takes  onc-tbiid,  and  the  children  of  Oeoi'ge  divide  the  i-emaining  one- 
thiid  equaUy  between  them. 

89.  If  the  intestate's  father  is  dead,  but  the  intestate's  mother  is 
living,  and  there  is  neither  brother  nor  sister,  nor  child  of  any  brother 
or  sister  of  the  intestate,  the  property  shall  belong  to  the  MO'tHER. 

40.  Where  the  intestate  has  left  neither  lineal  descendant  nor  fa- 
ther nor  mother,  the  property  is  divided  equally  between  his  BRO- 
THERS and  SISTERS  and  the  child  or  CHILDREN  OF  SUCH  OF 
THEM  AS  may  HAVE  DIED  BEFORE  HIM,  soch  children  (if  more 
than  one)  taking  in  equal  shares  only  the  shares  which  their  respective 
parents  would  have  taken  if  living  at  the  intestate's  death. 

41.  If  the  intestate  left  neither  lineal  descendant,  nor  parent,  nor 
brother,  nor  sister,  his  property  phall  be  divided  equally  among  those 
j&f  bis  relatives  who  are  in  the  I^JEAREST  degree  of  KINDRED  to 
him.. 

IlUutratiom 
{a.)    At  the  intestate,  has  left  a  grand-father  and  grand  mother   and   no   other  relative 
standing  in  the  same  or  a  nearer  degree  of  kindred  to  liim.    They,  being  in  the  second  degi*ee, 
will  be  entitled  to  the  property  in  equal  shares,  ezclufiive  of  any  uncle  or  nunt  of  the  intestate, 
];^clcs  and  aunts  being  only  in  the  thii'd  degi-ee. 
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[1.)  A,  the  intcfftnta,  haelofta  great-^nuidfather  or  great-grandmother,  and  imeles  and 
anats,  and  no  other  relative  staitd  ng  in  tho  samo  or  a  nearer  degree  of  kindred  tO  bim;  AU 
of  thaw  Ving  in  the  third  degree  thaU.  take  equal  shares. 

(c. )  A,  the  intes*ate,  Ifft  a  preat-grandfiither,  an  unole.  and  a  nephew,  but  no  relatira 
ttasv^ling-  in  a  nearer  di.-gitK}  of  kindred  to  him.  All  of  these  being  in  the  third  diegree  shall 
Uka  equal  ebarea. 

(rf.)  Ten  children  of  one  brother  or  swter  of  the  intestate,  and  one  child  of  another  bro- 
ther or  sister  of  the  inteatat«,  constitute  tho  claM  Of  relatives  of  the  nearest  degree  of  kindred 
to  him.    They  shall  oach  take  one-eleventh  of  the  property. 

42.  Where  a  distributive  share  in  the  property  of  arferson  who 
lias  died  intestate  shall  be  claimed  by  a  CHILD,  OR  any  DESCEND- 
ANT  OP  a  CHILD  of  such  person,  no  money  or  other  property  which 
t'le  intestato  may  dunng  his  life  have  paid,  given,  or  settled  to  or 
for  the  advancement  of  the  child  by  whom  or  by  whose  descendant  the 
claim  ia  made,  shall  be  taken  into  account  in  estimating  such  distnbu- 
tivo  share. 


PART  VI. 

Of  the  Effect  of  Marriage  and  Marriage 

Settlements  on  Pifoperty. 

43.  The  HUSBAND  surviving  his  wife  has  the  same  rights  in 
respect  of  her  property,  if  she  die  intestate,  as  the  widow  has  in  ro- 
«pect  of  her  husband's  property:  if  he  die  intestate. 

44.  If  a  person  whose  domicile  is  not  in  Brisish  India  marries  id 
British  India  a  person  whose  domicile  is  in  British  India,  neither  party 
acquires  by  the  MARRIAGE  any  RIGHTS  in  respect  of  any  property 
of  the  other  party  not  comprised  in  a  settlement  made  pr^^ricus  to  the 
marriage,  which  he  or  she  would  not  acquire  thereby  if  both  were  domi- 
ciled in  British  India  at  the  time  of  the  marriage. 

45.  The  PROPERTY  OF  a  MINOR  may  be  settled  in  contem- 
plation of  marriage,  provided  the  settlement  be  made  by  the  minor 
with  the  approbation  of  the  minor's  father,  or  if  he  be  dead  or  absent 
from  British  India,  with  the  approbation  of  the  High  Court. 


PART  VI. 
Of  Wills  and  Codicils. 

46.  Every  person  of  sound  mind  and  not  a  minor  may  dispose  of 
hie  property  by  will. 

Explanation  1. — A  married  woman  may  dispose  by  Will  of  any 
property  which  she  could  alienate  by  her  own  act  during  her  life. 

Explanation  2. — Persons  who  arc  deaf,  or  dumb,  or  blind  are  not 
thereby  incapacitated  for  making  a  Will  if  they  are  able  to  know  what 
they  do  by  it. 

Explanation  3. — One  who  is  ordinarily  insane  may  make  a  Will 
during  an  interval  in  which  ho  is  of  sound  mind. 

Explanation  4. — No  person  can  make  a  Will  while  he  is  in  such  a  . 
state  of  mind,  whether  arising  from  drunkenness,  or  from  illness*  or 
from  any  othorcause,  that  he  docs  not  know  what  ho  is  doing. 
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Illustration. 

(fi)  A  can  peroaivc  vbaf  is  going  on  in  bis  imtnediAte  neighbourhood  and  ran  answer 
familiar  qnestions,  but  has  not  a  competent  understandinir  as  to  the  nature  of  his  propei-ty, 
or  the  persons  irho  are  of  kindred  to  bim,  or  in  whose  favour  it  wouM  be  proper  that  lie 
khould  make  hii  Will.    A  cannot  make  a  ralid  Will. 

(J)  A  executes  an  instrument  purporting  to  be  his  Will,  but  he  does  not  understand  tlic 
hature  of  the  instrument  nor  the  enect  of  its  provisions.    This  instrument  is  not  a  valid  Will. 

(c)  A  being  very  feeble  and  debilitated,  but  capable  of  exer.isiag  a  judf^ment  as  to  the 
proper  mode  of  disposing  of  his  propsrty,  makes  hid  Will.    This  is  a  valid  Will. 

47.  A  FATHER,  whatever  his  age  may  be,  MAY  BY  WILL 
APPOINT  a  GUARDIAN  or  guardians  for  his  child  during  minority. 

4S.  A  Will  or  any  part  of  a  Will,  the  making  of  whicli  has  been 
fcauscd  by  FRAUD  or  COERCION,  or  by  such  IMPORTUNITY  as 
takes  away  the  free  agency  of  the  testator,  is  void. 

iibtstrationg. 

(a)  A  falsely  and  knowingly  represents  to  the  testator  tliat  the  tesUtor's  only  child  ia 
dead,  or  that  he  has  done  some  nndutiful  act,  and  tbci-eby  induces  the  toitator  to  muke  a 
Will  in  his,  A*8  favour ;  such  Will  has  been  ODtained  by  fraud,  and  is  invalid*- 

{h)  A  by  fraud  and  deception  pretails  upon  the  testator  to  bequeath  a  legacy  to  him. 
The  bequest  is  Toid. 

(c)  A,  iwiftig  a  prisoner  by  la\rful  authority,  makes  his  Will.  The  Will  is  not  invalid  by 
r^son  of  tiie  imprisonment. 

(d)  A  threatens  to  shoot  B,  or  to  catise  him  to  be  arrested  on  a  criminal  charge,  unlf «! 
he  makes  a  bequest  in  favour  of  C.  B.  in  consequence  makes  a  bequest  in  faVoiir  of  C.  The 
bequest  is  void,  the  making  of  it  having  been  caused  by  coercion. 

(e)  A,  beiiig  of  sufficient  intellect,  if  undisturbed  by  the  jnfluenco  of  others,  to  make  a 
Will  yet  being  so  inuch  under  the  control  of  B  that  he  ia  not  a  free  agent,  makes  a  Will  dic- 
tated by  B.  It  appear^  that  he  would  not  have  ciecutod  the  Will  but  for  fear  of  B.  Tho 
Will  is  invalid. 

(/)  A,  beinj^  in  so  feeble  9-  state  of  health  ai  to  bo  unable  to  resist  importunity,  is  xrcfss* 
ed  by  6  to  make  a  Will  of  a  certain  purport,  and  docs  so  merely  to  puvchase  peace,  and  in 
submission  to  B.    The  Will  is  invaHd. 

ig)  A,  being  in  such  a  state  of  health  as  to  be  capable  of  exercising  his  orm  judgment 
and  volition,  B  uses  urgent  interc^tsion  And  persuasion  \nth  hira  to  induce  him  to  make  a 
Will  of  a  certain  purport.  A,  in  conse^uexice  of  the  intercession,  and  persuasion,  but  in  thO 
free  exercise  of  his  judgment  and  Volition,  makes  his  Will  in  .  the  manner  recommended  by 
B.    The  Will  is  not  rendered  invalid  by  the  intercession  and  persuasion  of  B. 

(h)  A,  with  a  view  to  obtaining  a  legacy  from  B,  pays  him  attention  and  flatters  him, 
and  thereby  produces  in  him  a  capricious  partiality  to  A.  B  in  oonsequence  of  such  attention 
and  flattery,  makes  his  Will,  by  which  he  leaves  a  Ic^racy  to  A.  The  bcqiicst  is  not  rendered 
invalid  by  the  attention  and  flattery  of  A. 

49.  A  Will  is  liable  to  be  REVOKED  or  altered  by  tho  maker  of 
it  at  any  time  when  he  is  competent  to  dispose  of  his  property  by  Will; 


PART.  VIII. 
Oif  the  Execution  of  unprivileged  Wills. 

50.  Every  TEST  ATO  R,  not  being  a  soldier  employed  in  an  expedi- 
tion, or  engaged  in  actuAl  warfare,  or  a  mariner  at  eea,  MUST  EXE- 
CUTE his  WILL  ACCORDING  TO  the  FOLLOWING  RULES:— 

First.— The  testator  shall  sign  or  shall  aiffix  his  mark  to  the  Will,  or 
it  shall  be  signed  by  some  Other  person  iu  his  presence  and  by  hia 
direction. 

Second  — The  signature  or  mark  of  the  testatot*  or  the  signature  of 
the  person  signing  for  him  shall  be  b6  placed  that  it  shall  appear  that  it 
was  intended  thereby  to  give  effect  to  the  writing  as  a  Will. 
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Third, — Tho  Will  shall  be  attested  by  two  or  more  witnespcs,  each 
of  whom  must  have  seen  the  testator  siffn  or  affix  his  mark  to  the  AVill, 
Or  have  seen  sOme  other  person  sign  tne  Will  in  the  presence  and  by 
the  direction  of  the  testator,  or  have  received  from  the  testator  a  per- 
sonal acknowledgment  of  his  signature  or  mark,  or  of  the  signature  of 
such  other  person  ;  and  each  of  the  witnesses  must  sign  the  Will  in  the 
presence  of  the  testator,  but  it  shall  not  be  necessary  that  more  than 
one  witness  bo  present  at  the  sftme  time  and  no  particular  form  of  at' 
testion  shall  be  necessary. 

51.  If  a  TESTATOR,  tX  a  WILL  or  Codicil  duly  attested, 
KEFERS  TO  any  OTHER  DOCUMENT  then  actually  written,  as 
expressing  any  part  of  his  intentions,  such  document  shiJl  be  consider- 
ed as  forming  a  part  of  the  Will  or  Codicil  in  which  it  is  referred  to. 


Part  ix. 

Of  Privileged  Wills. 

52.  Any  soldier  being  employed  in  an  expedition,  or  engaged  in 
actual  warfare,  or  any  mariner  being  at  sea,  may,  if  he  has  completed 
the  age  of  eighteen  years,  dispose  of  his  property  by  a  Will,  made  as  is 
mentioned  in  the  fifty-third  Section.  Such  Wills  ape  called  PRIVI- 
LEGED WILLS. 

UlustratioTis. 

(a,)  A,  the  sargeon  of  a  re^ment,  is  actually  omplojed  in  an  expedition.  He  is  a  soldier 
kctoaily  employed  in  an  expedition,  and  can  make  a  privileged  Wiil. 

[h.)  A  is  at  sea  in  ft  merchant  ship,' of  which  h«  is  the  purser.  Ho  is  a  mariner,  and  being 
at  sea  can  make  a  privileged  Will. 

Ir.)  A.  a  Soldier  serving  in  the  field  against  insurgents,  is  a  soldier  engaged  in  actual 
varfare  and  as  such  can  make  a  privileged  Will. 

{4)  A,  a  mariner  of  a  ship  in  the  course  of  a  voyage,  is  temporarily  on  shore  while  she  is 
lying  in  harbour.  He  is,  in  the  sdise  of  the  words  used  in  this  clause,  a  mariner,  at  sea,  and 
can  make  a  privileged  wilL 

i«)  A.  an  admiral  who  oommands  a  naval  force,  but  who  lives  on  shore,  and  onlv  ooca- 
kionally  goe«  on  board  his  ship,  is  not  considered  as  at  sea,  and  cannot  make  a  privileged 
Win. 

{/)  A«  a  mariner  serving  on  a  military  expedition,  but  not  being  at  sea,  is  considered  as 
a  soldier,  and  can  make  a  privileged  Will. 

53.  Privileged  Wills  may  be  in  writing,  or  may  be  made  by  word 
of  mouth.  The  EXECUTION  of  them  shall  be  governed  by  the  fol- 
lowing rules : — 

First — The  Will  may  be  written  wholly  by  tho  testator  with  his 
own  hand.     In  such  case  it  need  not  be  signed  nor  attested. 

Second, — It  may  be  written  wholly  or  in  part  by  another  person, 
and  signed  by  the  testator.    In  saeh  case  it  need  not  be  attested. 

Third, — If  the  instrument  purporting  to  be  a  Will  is  written  wholly 
or  in  part  by  another  person,  and  is  not  signed  by  the  testator,  it  shall 
be  considered  to  be  his  Will,  if  it  be  shown  that  it  was  written  by  the 
testator's  directions,  or  that  he  recognized  it  as  his  Will.  If  it  appear 
on  the  face  of  tho  instrument,  that  the  execution  of  it  in  the  manner 
intended  by  him  was  not  completed,  the  instrument  shall  not  by  reason 
of  that  circumstance  be  invalid,  provided  that  his  non-execution  of  it 
can  be  reasonably  ascribed  to  some  cause  other  than  the  abandonment 
of  the  t6stament4wy  intentions  expressed  in  the  instroment. 
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F(tuHh, — If  tho  soldier  or  mariner  shall  have  written  instructions 
for  tho  preparation  of  his  Will,  but  shall  have  died  before  it  could  bo 
prepared  and  executed,  such  instructions  shall  be  considered  to  consti- 
tute his  Will. 

Fifth. — If  the  soldier  or  mariner  shall  in  the  presence  of  two  wit- 
nesses have  given  verbal  instructions  for  tho  preparation  of  hid  Will, 
and  they  shall  have  been  reduced  into  writing  in  his  life -time,  but  he 
shall  have  died  before  the  instrument  could  be  prepared  and  executed 
such  instructions  shall  be  considered  to  constitute  his  Will  although 
they  may  not  have  been  reduced  into  writing  in  his  presencti  nor  read 
over  to  him. 

Sixth. — Such  soldier  or  mariner  as  aforesaid  may  make  a  Will  by 
word  of  mouth  by  declaring  his  intentions  before  two  witnesses  present 
at  tho  same  time. 

Seventh. — A  Will  made  by  word  of  month  shall  be  null  at  the  ex- 
piration  of  one  mouth  after  the  testator  shall  have  ceased  to  be  entitled 
to  make  a  privileged  Will. 


PART  X. 

Of  the  Attestation,  Revocation,  Alteration  and 

Revival  of  Wills. 

54.  A  Will  shall  not  be  considered  as  insuflSciently  attested  by 
reason  of  any  benefit  thereby  given,  either  bv  wav  of  BEQUEST  or  by 
way  of  appointment  TO  any  PERSON  ATTESTING  it,  or  to  his  or  her 
wife  or  husband  :  but  the  bequest  or  appointment  shall  be  void  so  far 
as  concerns  the  person  so  attesting,  or  the  wife  or  husband  of  such  per* 
son  claiming  under  either  of  them. 

Explaruifion. — A  legatee  under  a  Will  does  not  lose  his  legacy  by 
attesting  a  Codicil  which  confirms  the  Will. 

55.  NO  PERSON  BY  reason  of  INTEREST  in  or  of  his  being 
an  executor  of  a  WUl,  is  DISQQALIPIED  AS  a  WITNESS  to  provo 
the  execution  of  the  Will  or  to  provo  the  validity  or  invalidity  thereof. 

56.  Every  WILL  shall  bo  EEVOKED  BY  the  MARRIAGE  of 
the  maker  except  a  Will  made  in  exercise  of  a  power  of  appointment^ 
when  tho  property  over  which  the  power  of  appointment  is  exercised 
would  not  in  default  of  such  appointment  pass  to  his  or  her  executor,  or 
administrator,  or  to  the  person  entitled  in  case  of  intestacy. 

Explanation. — Where  a  man  is  invested  with  i)ower  to  determine 
the  dianosition  of  property  of  which  ho  is  not  the  owner,  he  is  said  to 
have  POWER  TU  APPOINT  such  property. 

67.  No  UNPRIVILEGED  WILL  or  Codicil,  nor  any  partthcre- 
of  shall  be  REVOKED  otherwise  than  by  marriage  or  by  ano- 
ther will  or  Codicil,  or  by  some  writing  declaring  an  inten- 
tion to  revoke  the  same,  and  executed  in  the  manner  in  which  an  un- 
privileged Will  is  hereinbefore  required  to  be  executed,  or  b}'  the  bur* 
ning,  tearing,  or  otherwise  destroying  the  samo  by  the  testat-or  or  by 
some  person  in  his  presence  and  by  his  direction  with  tho  intention  of 
revokmg  tho  same. 
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lUMtraiions. 
'«.)    A  hM  made  an  nnpriTileged  "Will ;  afforw.irds  A  makes  anoUier   unpmUcjed  Will 
whick  pnrportB  to  revoke  the  fti-at.    This  is  a  wvocittion. 

Ih.)  A  ha«  mivdc  an  unprivileged  Will.  Afterwards  A  being  en*i*led  to  make  a  privileg- 
ed Will  makes  a  privUoged  wUl  wbich  purports  to  revoke  his  unprivileged  Will,.  This  is  a 
revocation. 

53.  No  OBLITERATION.  INTERLINEATION.  OR  othor 
ALTERATION  made  ia  aoy  unprivileged  Will  after  the  oxceutiou 
thereof  shall  have  any  eli'ect  except  so  fur  as  the  words  or  meaning  of 
the  will  shall  have  been  thereby  rendered  iUo!Tible  or  undisccruible,  un- 
le?8  such  alteration  shall  be  executed  in  like  manner  aa  hereinbefore  is 
required  for  the  execution  of  the  Will;  save  that  the  Will,  aa  so  altered, 
shall  be  deemed  to  be  duly  executed  if  the  signature  of  the  testator  and 
the  suljflcription  of  the  witnepses  be  made  in  the  margin  or  on  some 
other  pai-t  of  the  Will  opposite  or  near  to  such  alteration,  or  at  the  foot 
oread  of  or  opposite  to  a  memorandum  referring  to  such  alteration,  and 
written  at  the  end  or  some  other  part  of  the  Will. 

59.  A  PRIVILEGED  WILL  or  Codicil  may  bo  REVOKED 
bv  the  testator,  by  an  unprivileged  Will  or  Codicil,  or  by  any  Acb 
expressing  an  intention  to  revoke  it,  and  accompanied  with  such  forma- 
litiea  as  would  be  sufficient  to  give  validity  to  a  privileged  Will,  or  by 
the  burning,  tearing,  or  otherwise  destroying  the  same  by  tho 
testator,  or  by  some  person  in  his  [)resence  and  by  his  direction,  with 
the  intention  of  revoldng  the  same. 

Es^plawiiicn. — In  order  to  the  revocation  of  a  privileged  Will  or 
Codicil  by  an  act  accompanied  with  such  formalities  aa  would  be  suffi. 
cient  to  give  validity  to  a  privileged  Will,  it  ia  not  necessary  that  tho 
testator  should,  at  the  time  of  doing  that  act,  be  in  a  situation  which 
entitles  him  to  make  a  privileged  \Vill. 

6i>.  No  UNPRIVILEGED  WILL  or  Codicil,  nor  any  part 
thereof,  which  shall  be  m  any  manner  revoked,  shall  bo  REVIVj^D 
otherwise  than  by  the  re-execution  thereof,  or  by  a  Codicil  executed  in 
manner  hereinbefore  requu*ed,  and  showing  an  intention  to  revive  the 
same;  and  when  any  Will  or  Codicil  which  shall  be  partly  revoked,  and 
afterwards  wholly  revoked,  shall  bo  revived,  such  revival,  shall  not  ex- 
tend to  so  much  thereof  as  shall  have  been  revoked  before  the  revoca- 
tiou  of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown  by  the  Will  or  Codicil. 


PART  XI. 
Of  the  Oonstruction  of  Wills. 

61.  It  is  not  necessary  that  any  technical  words  or  terms  of  art 
Bball  be  used  in  a  Will,  but  only  that  tho  WORDING  shall  be  such 
that  the  intentions  of  the  testator  can  be  known  therefrom. 

62.  For  tho  purpose  of  determining  questions  as  to  what  person 
or  what  property  is  denoted  by  any  words  used  in  a  Will,  a  COURT 
MUST  INQUIRE  INTO  EVER!f  MATERIAL  FACT  relating  to 
the  persons  who  claim  to  be  interested  under  such  Will,  the  property 
which  ia  claimed  as  the  subject  of  disposition,  the  circumstancte  of  ibo 
testator  and  of  his  family,  and  into  every  fact  a  knowledge  of  which 
may  conduce  to  the  right  application  of  the  words  which  the  testator 
hae  used. 
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TUustrniions. 

(/?)  A,  by  Lib  Will,  WqiifiathB  l.'HX)  rupees  to  his  eldest  son,  or  to  his  youniresf-  grand- 
child, or  to  hie  cousin  Mary.  A  Court  may  make  inquiry  in  order  to  aaow  tain  to  what  person 
the  description  in  the  Will  applies. 

[h)  A,  by  his  Will,  leaves  to  B  "his  estate  called  Black  Acrft."  It  may  be  neecssary  to 
take  eviden«'e  in  order  to  ascertain  what  is  the  subject-matter  of  the  bequejit  ;  tliat  is  to  say, 
what  estate  of  the  testator's  is  called  Black  Acre. 

(c)  A,  by  his  Will,  leaves  to  B  *'  the  estate  which  he  purchased  of  C."  It  may  be  neces- 
sary to  take  evidence  in  order  to  ascertain  what  estate  the  testator  puicixascd  of  C. 

63.  AVhere  the  words  used  iu  the  Will  to  designate  or  desci-ibe  a 
legatee  or  a  class  of  legatees,  safficieutly  show  what  is  meant,  an  KU 
R'Jit  IN  the  NAME  OK  DESCRIPTION  shall  noh  prevent  the  le^^acy 
from  taking  effect.  A  mistake  iu  the  name  ot*  a  legatee  may  be  correc- 
ted by  a  description  of  him,  and  a  mistake  in  the  description  of  a  lega- 
tee may  be  corrected  by  the  name. 

{a)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of  his  brother."  The  testator  has 
an  only  brother,  named  Jolm,  who  has  no  son  named  Thomas,  but  has  a  second  sou  whose 
name  is  William.    William  sliall  liave  the  legacy.  ■ 

(b)  A  bequeaths  a  legacy  "  to  Thomas,  the  second  son  of  his  brother  John."  The  t<»HtA- 
tor  li:is  an  only  brother  named  John,  whose  tiret  sou  is  named  Thomas,  and  whose  second  son 
is  named  William.    Thomas  sliall  have  the  legacy. 

(c.)  The  testator  bequeaths  his  ])roperty  "  to  A  and  B,  the  IcjriMmatc  children  of  C."  O 
has  no  legitimate  child  but  has  two  illegitimate  children,  A  and  B.  The  bequest  to  A  and  B 
takes  effect  although  they  are  illegitimate. 

(d)  The  t«>8t4itor  gives  hia  residuary  estate  to  be  divided  among  "  his  seven  children,** 
and  proceeding  to  enumerate  them,  mentions  six  names  only.  This  omission  shall  not  pre- 
vent the  seventh  child  from  taking  a  shore  with  the  others. 

(e)  The  testator  having  six  grandchildren,  makes  a  bequest  to  **  his  six  grandchildren,'* 
and  proceeding  to  mention  tliem  by  their  Christian  names,  mentions  one  twice  over,  omitting 
another  altogether.    The  one  whose  name  is  not  mentioned  sliall  take  a  share  with  the]  otl:ei*8. 

(/)  The  testator  bequeaths  "  1,000  runees  to  each  of  the  three  children  of  A."  At  the 
date  of  the  Will,  A  has  four  children.  Each  of  these  four  children  sliall,  if  lie  survives  the  tes- 
tator receive  a  legacy  of  1,000  rupees. 

64.  Where  any  WORD  ma'ierial  to  the  full  expression  of  tho 
moaning  has  been  OMITTED,  it  may  be  supplied  by  the  context. 

lUuitrcUion. 
Tho  testator  gives  a  legacy  of  "  five  hundred  "  to  his  daughter  A,  and'  a  legacy  of"  five 
hundred  rupees'*  to  his  daughner  B.    A  shall  take  a  legacy  of  five  hundred 'rupees. 

65.  IP  the  thing  which  tho  testator  intendod  to  bequeath  can  be 
sufficiently  identified  from  the  description  of  it  given  in  the  Will,  but 
some  FARTS  OF  the  DESCRIPTION  DO  NOT  APPLY,  such  parts 
of  the  description  shall  be  rejected  as  erroneous,  and  the  bequest  shall 
take  effect. 

*  lUusirations. 

(«)  A  bequeaths  to  B  "  hii  marsh  hmds  lying-  in  L,  and  in  tho  oc«^ratinn  of  X.**  Tho 
testator  had  marsh  lands  lying  in  L,  but  had  no  marsh  lands  in  the  oucuparion  of  X.  The 
words  "  in  the  occupation  of  X."  shall  be  rejected  as  erroneous  and  the  marsh  Innda  of  the 
testator  lying  in  L  shall  pass  by  the  bequest. . 

(I)  The  testator  bequeaths  to  B  "  his  zemindari  of  Rampore.  "  He  had  an  estate  at 
Ram  pore  but  it  was  a  teduk  and  not  a  zamindari.    The  taluk  passes  by  this  bequest. 

66.  If  the  Will  mention  SEVERAL  CIRCUMSTANCES  as  DE- 
SCRIPTIVE OF  tho  THING  which  the  testator  intends  to  bequeath, 
and  there  is  any  property  of  his  in  respect  of  which  all  those  circumstances 
exist,  the  bequest  shall  bo  considered  as  limited  to  such  property  and  it 
shall  not  We  lawful  to  reject  any  part  of  the  description  as  erroneous,  be- 
cause the  testator  had  other  property  to  which  such  part  of  the  descrip- 
tion  docs  not  apply. 
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Erplavaficyn. — In  judprinjr  xrhethor  a  coPe  falls  within  the  meaning 
of  this  Section,  any  words  which  would  be  liable  to  rejection  in i dor  the 
eistj-fifth  Section  are  to  be  cousiclered  as  struck  out  of  the  Will. 

rU/strcUions. 
fa)    A  beqneaflw  to  B  "  Up  marsh  l.mda  h-int;  in  L,  and  in  thp  ooonpition  of  X."    'Hie 
f«*fator  had  manfih  lands  lyinp  in  I^  nome  of  whii^h  warr  iu  the  orKJupation  of  X,  and  w)me  not 
in  the  ocmpation  of  X.    Tho  b-^^iieirt  nhall  he  oonHidTed  as  limitt^  to  such  of  the  tehtator'i* 
marsh  lands  lyings  in  L  as  ^ere  in  the  oot  upation  of  X. 

(^)  A  bequeaths  to  B  "  I'is  marsh  lands  Ijvdk  in  I-**  and  in  the  occupation  of  "X.  corapri  - 
sing  l,0f!O  bijrha*  of  land."  Tho  testator  hsd  maiph  lands  Ivingin  T-,  eorao  of  whi«h  ^-piv  in 
the  <K^  npa'ion  of  X  or  d  some  not  in  the  o.  inpation  of  X.  Tlie  miaMimnmt  is  wholly  inap- 
plirablp  to  th*»  marsh  Innds  of  either  rlass.  or  to  tho  whole  tnken  U)irrilifr,  The  nie.isuiemttit, 
■hall  be  conwdpred  as  Btni.  k  on*-  of  tho  Will,  and  su 'b  of  the  tfttatoi>  raaish  lands  l>ing  in 
I^  &s  were  in  the  Oi  ctipation  of  X,  aball  alone  pass  by  the  boquost. 

67.  Where  tho  words  of  the  WILL  are  UNAMBTOUOUR,  but  it 
is  fo'indby  extrinsic  evidence  tha*;  they  admit  of  applications,  ono  only 
-of  which  can  have  been  intended  by  the  testator,  extrinsic  evidenco 
jmay  be  taken  to  show  which  of  these  ap])licatlon8  was  intended. 

rJn^tratiofiit. 
frr)  A  m-in  having  two  oonsin^  of  fho  aamo  of  Mary.  >)"qrjf>'\*h^  a  sum  of  mon^y  to  *•  Ws 
conainMary."  It  appcar»i  that  therp  nretwo  person**,  euli  umworint?  thr-  deMiiption  in  the 
Will.  Th^t  doseription  therf  fore  admi+8  of  two  applicai  icins,  only  f>ne  of  wliifh  c  m  havo 
lw*n  intended  by  the  testator.  Evidence  is  admissible  to  bhow  wLioli  of  tJjc  two  appli<'alionji 
w^  intended. 

{*)  A,  by  his  "Will,  le.avr«?  to  B  "  his  estate  cnllod  Sultanpur  Khurd."  It  tnms  oat  that 
h*  had  two  cRtatea  called  Sultanpur  Khurd.  Evidence  is  ftdmisHiblo  to  show  which  eal.ita 
vai!  intended. 

68.  Where  there  ib  an  AMBIGUITY  or  deficiency  ON  the  FACR 
of  the  Will,  no  extrinsic  evidence  as  to  the  intentions  of  tho  testator 
shall  be  admitted. 

riluitrotionjt. 
(«.!  A  roan  has  an  annt  Caroline  and  a  cousin  Mary,  and  has  no  ann*  of  th'  nr\ine  of  Ma- 
ry. Bv  his  will  he  bequeaths  l,Ot)()  rupees  to  "his  aunt  Oiroline"  and  l,a>.t  rupe'***  ti  "  hm 
eotisin  Mary,"  and  afterwaids bf-qucaths  2.0)0  rupees  to  "  his  before-mentioned  ai  nt  Mary." 
There  is  no  person  to  whom  the  d(.«ciip*ion  ffivon  in  the  Will  can  aiiply,  and  evidence  is  not 
admisaible  to  show  who  was  meant  by  "  his  bcforo-men^ioned  axrnt  Mary."  Tho  bequest  ia 
therefore  void  for  uncertainty  under  the  seventy-sixth  Section. 

(6.)    A  bequeaths  1,000  rupees  to  ,  leaving  a  blank  for  the  name  of 

the  legatee.    Evidence  ia  not  culmissiblc  to  show  what  name  the  testator  intended  to  insert. 

(i:.)    A  bequeaths  to  B  rupees,  or  "  his  estate  of  ."     Evidence  is 

not  admissible  to  show  what  sum  or  what  estate  the  testator  intended  to  insert. 

69.  The  MEANING  of  any  clau8e,in  a  Will  is  TO  BE  COLLECT- 
ED FROM  the  ENTIRE  INSTRUMENT,  and  all  its  parts  are  to  be 
construed  with  reference  to  each  other ;  and  for  this  purpose  a  Codicil 
is  to  be  considered  as  part  of  the  Will. 

TlUstrntions. 
(a.)  The  testator  ^vet  to  B  a  specific  fund  or  property  at  the  death  of  A,  and  by  a  sub- 
sequent clause  gives  the  whole  of  his  property  to  A.  The  effect  of  tho  sevorttl  dausos  taken 
tc^etbcr  is  to  vest  the  specific  fund  or  projicrty  in  A  for  life,  and  aftor  his  decease  in  B  :  it  ap- 
pearing from  tho  beqaest  to  B  that  tho  testator  meant  to  use  in  a  rcBtricted  sense  the  words 
m  whidi  he  describes  what  he  gives  to  A. 

(ft.)  Where  a  testator  having  an  estate,  one  part  of  which  is  cillf^d  "Hlaok  Acre,  bcqneathi 
the  whole  of  liis  estivte  to  A.  and  in  anothf^r  part  of  his  Will  begueatlis  Black  Acre  to  B,  tho 
latter  bluest  is  to  be  read  as  an  except! on  out  of  tho  first,  as  U'  he  lud  said  '*  I  give  Black 
Acre  to  B,  and  all  the  rest  of  ray  estate  to  A." 

70.  GENERAL  WORDS  may  bo  understood  in  a  restricted  senro 
where  it  may  be  collected  from  the  Will  that  the  testator  meant  to  use 
them  iu  a  restricted  sense ;  and  words  may  be  understood   iu  ft  wider 
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sense  than  thai  which  they  usually  bear,  where  it  may  be  rolleoted  from 
the  other  words  of  the  will  that  the  testator  meant  to  use  them  in  such 
ivider  sense. 

Tllvstrations. 
(a.)  A  teefator  grives  to  A  **  liiBfarm  in  the  oocupation  of  B,"  and  to  C  *•  all  his  marsh 
lands  in  L."  Part  of  the  farm  in  thn  :>ecupation  of  B  consists  of  maruh  lauds  in  L,  and  the 
testator  also  has  other  marsh  lands  in  L.  The  general  words,  "  all  his  marsh  lands  in  L,"  are 
restricted  by  tho  gift,  to  A.  A  takes  tlie  whole  of  the  farm  in  the  occupation  of  B,  including 
that  portion  of  the  faim  which  consists  of  marsh  lands  in  L. 

{b.)  The  tefftator  (e  sailor  on  ship-board)  bequeathed  to  his  mother  his  gold  ring,  but- 
tons  and  chest  of  clothes,  and  to  his  friend  A  (a  shipmate)  his  red  box,  clasp-knife  and  aU 
things  not  befors  bequeathed.  The  testator's  share  in  a  house  does  not  pass  to  A  under  this 
bequest. 

(c.)  A,  by  his  Will,  bequeathed  to  B  all  his  lioosehold  furniture,  plate,  Unen,  chins 
books,  pictures,  and  all  other  goods  of  whatever  kind  ;  and  affoi-wards  bequeathed  to  B  a  spe- 
cified part  of  his  pro./prty.  Under  the  first  bequest  B  is  entitled  only  to  such  articles  of  the 
testator's  as  are  of  the  same  nature  with  tho  articles  therein  enumerated. 

71.  Wherea  clause  is  susceptible  of  TWO  MEANINGS,  accord- 
ing to  one  of  which  it  has  some  etfect,  and  according  to  the  other  it  can 
have  none,  the  former  is  to  bo  preferred. 

72.  NO  PART  OF  a  WILL  is  TO  BE  REJECTED  as  destitute 
of  meaning,  if  it  is  possible  to  put  a  reasonable  construction  u]X>n  it. 

73.  If  the  SAME  WORDS  OCCUR  IN  DIFFERENT  PARTS 
OF  the  same  WILL,  they  must  be  taken  to  have  been  used  everyivhere 
in  the  same  sense,  unless  there  appears  an  intention  to  the  contrary. 

74.  The  intention  of  the  testator  is  not  to  be  set  aside  because  it 
cannot  take  ofiect  to  the  full  extent,  but  EFFECT  is  to  be  given  to  it 
AS  FAR  AS   POSSIBLE. 

Illustration. 
The  testator  by  a  Will  made  on  his  death-bed  bequeathed  all  his  property  to  C  D  for  life, 
and  after  his  decease  to  a  certain  hospital.    The  intention  of  the  testjttor  cannot  take  effect 
to  its  full  extent  booanse  the  grift  to  tho  hoBi)ital  is  void  under  the  hnndred  and  fifth  Section 
but  it  shall  take  i  Ifeot  so  far  as  regards  the  gift  to  C  D. 

75.  Where  two  CLAUSES  or  gifts  in  a  will  are  IRRECONCILE- 
ABLE,  BO  that  they  cannot  possibly  stand  together,  the  last  shall 
prevail. 

Illustrations, 
{a)    The  testator  by  tho  first  clause  of  his  Will  leaves  his  estate  of  Kamnagar  "  to  A,* 
and  by  the  l««t  clause  of  his  Will  leaves  it  "  to  B  and  not  to  A."    B  shall  have  it. 

{h)  If  a  man  at  the  commencement  of  his  Will  gives  his  house  to  A,  and  at  the  close  of 
it  directs  that  his  house  shall  be  sold  and  the  procecaa  invested  for  the  benefit  of  B,  the  lat- 
ter disposition  shall  prevail. 

76.  A  Will  or  bequest  not  expressive  of  any  definite  intention  is 
void  for  uncertainty. 

Illustration. 
If  a  testator  says — "  I  bequeaf  h  poods  to  A  ;"  or  "  I  bequeath  to  A  ;"  or  **  I  leave  to   A 
all  the  goods  mentioned  in  a  Schedule"  and  no  Schedule  i?  found  ;  or  "  I  bequeath  '  money,' 
•  wheat,'  oil,'  or  the  like,"  without  saying  how  much,  this  is  void. 

77.  The  DESCRIPTION  contained  in  a  Will,  of  property  the  sub- 
ject of  prift,  shall,  unless  a  contrary  intention  appear  by  the  Will,  be 
DEEMED  to  refer  to  and  comprise  the  property  answering  that  DE- 
SCRIPTION AT  THE  DEATII  OF  the  TESTATOR. 

78.  Unless  a  contrary  intention  shall  appear  by  the  Will,  a  BE- 
QUEST OF  THE  ESTATE  OF  the  TESTATOR  shall  be  construed  to 
include  any  property  which  he  may  have  power  to  appoint    by  Will  to 
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any  object  he  may  thiak  proper,  and  shall  ODeratc  as  an  execution  of 
sach  power  :  and  a  BEQUIi'S  T  UF  PROPERTY  DESCRIBED  IN  a 
(tE X  E  R  AIj  M  ANN ER  shall  be  construed  to  include  any  property  to 
wliich  such  ilcscription  may  extend,  which  he  may  have  power  to  appoint 
by  Will  to  any  object  ho  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power. 

79.  Where  PROPERTY  is  BEQUEATHED  to  or  FOR  THE  BE- 
NEFIT OF  SUCH  OF  CERTAIN  OBJECTS  AS  A  SPECIFIED 
PERSON  SHALL  APPOINT,  or  for  the  benefit  of  certain  objects  in 
such  proportions  as  a  specified  person  shall  appoint ;  and  the  will  does 
not  provide  for  the  event  of  no  appointment  bemo;  made ;  if  the  power 
given  by  the  will  be  not  exorcisea,  the  property  belongs  to  all  the  objects 
of  the  power  in  equal  shares. 

Hlvstration.  ^ 

A.  hy  bis  Will,  bequeaths  a  fund  to  hi«  wife  for  her  life,  and  directs  iliat  at  her  death  it 
shiU  \tf.  divid«*d  ainoni^  his  children  in  guch  proportions  as  she  shall  appoint.  The  widow 
di*^  without  Imving  made  any  appointment.  Ihc  fund  shall  be  divided  equally  among  the 
children. 

H)  Where  a  BEQUEST  is  made  TO  the  "  HEIRS,"  or  '*  RIGHT 
HEIKS;*  or  -RELATIONS,"  or  "NEAREST  RELATIONS,"  or 
FAMILY," or  "KINDRED,"  or  "NEAREST  OF  KIN,"  or  NEXT 
OF  KIN,"  of  a  particular  person,  without  any  qualifying  terms,  and  the 
claas  80  designated  foi'ms  the  direct  and  indf^pendent  object  of  the  be- 
<iuest,  the  pro{)erty  beoueathed  shall  be  distributed  as  if  it  had  belonged 
to  such  p-irjon,  and  ho  had  died  intestate  in  respect  of  it,  leaving  assets 
for  the  payment  of  his  debts  independently  of  such  property. 

Illuitrationa 
(a)    A  leaves  his  property  "  to  his  own  noiircst  rehitions."    The  property  goes  to  those 
»*■  J  would  bo  entitled  to  it  if  A.  had  died  intestate,  leariug  assets  for  the  payment  of  hid 
dc  b; •  indt  pendently  Of  such  property. 

{h.)  A  beoucaths  10,000  rupees  **  to  B  for  his  life,  and  iftcr  the  death  of  B,  to  his  own 
n^  heir*."  The  legacy  after  B's  death  belongs  to  those  who  would  be  entitled  to  it  if  it  had 
formed  part  of  A's  unbequeathod  property. 

(«.)  A  leaves  his  property  to  B :  but  if  B  dies  before  him,  to  B's  next  of  kin ;  B  dies  before 
A  ;  the  property  devolves  as  if  it  had  belonged  to  B,  and  he  had  died  intestate,  leaving  assets 
for  the  payment  of  his  debts  independently  of  such  property. 


\d)    A  leaves  10,000  mp^s  "  to  B  for  his  life,  and  afer   his  decease,    to  the  heirs  of  C 

clegacy  (roes  asif  ithad  bflongod  toC,  and  hcl    '  ' 

payaQent  of  his  debts  independently  of  the  legacy. 


The  legacy  (roes  as  if  it  had  bf  longod  to  C,  and  he  had  died  intestate,  leaving  assets   for   the 


^  61.  Where  a  BEQUEST  is  made  TO  the  "REPTSENTA- 
TIVKS,"  or  "  LEGAL  REPRESENTATIVES,"  or  '*  PERSONAL 
REPRESENTATIVES,"  or  "EXECUTORS  OR  ADMINISTRA- 
TORS," of  a  particular  person,  and  the  class  so  designated  forms  the 
direct  and  independent  object  of  the  bequest,  the  property  bequeathed 
shall  be  distributed  as  if  it  had  belonged  to  such  person,  and  he  had 
died  intestate  in  respect  of  it. 

lUuiirntiont 
A  bcqnest  is  made  to  the  "  le^  representatives"  of  A.  A  has  died  intestate  and  iosol- 
Tent.  B  IS  his  administrator^  B  ts  entitled  to  receive  the  legacy,  and  shall  apply  a  in  ^he 
fest  place  to  the  discharge  ox  such  part  of  A's  debts  as  may  remain  nnpai<l  :  if  there  be  anv 
ivplas,  B  shall  poy  it  fo  those  persons  who  at  A's  death  would  h.ne  bren  rntiHed  to  receive 
*ny  properly  of  -»•'■  which  might  remain  after  payment  of  his  debts,  or  to  the  representative  ■ 
of  mch  persona.  *''* 

82.  Where  property  is  bequeathed  to  any  person,  he  is  entitled  to 
the  whole  interest  or  the  testator  therein,  unless  it  appears  from  tha 
Will  th*t  only  a  RESTRICTED  INTEREST  wac  intended  for  him. 
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83.  Where  property  is  bequeathed  to  a  person,  with  a  BEQUEST 
IN  the  ALTERNATIVE  to  another  perflou  or  to  a  class  of  persons; — if 
a  contrary  intention  does  not  appear  by  the  AVill,  the  lef^atoe  first  named 
shall  be  entitled  to  the  legacy,  if  he  be  alive  at  the  time  when  it  takes 
effect;  but  if  he  be  then  dead,  the  person  or  class  of  persons  named  in 
the  second  branch  of  the  alternative  shall  take  the  legacy. 

TUuatrixtwTig. 

(a)    A  bequest  ia  made  to  A  or  t<)  B.    A  stirvires  the  testator.     B  takes  nothing. 

(&)  A  bequest  ia  made  to  A  or  to  B.  A  dies  after  the  date  of  the  Will,  and  before  the 
testator.    The  legacy  goes  to  B. 

(c)  A  bequest  is  made  to  A  or  to  B.  A  is  dead  at  the  date  of  the  will.  The  legacy  go- 
es to  B. 

(rf)  Property  is  bequeathed  to  A  or  his  heirs.  A  survives  the  testator.  A  takes  the  pio- 
perty  absolutely. 

(<)  PropertJ'  is  bequeathed  to  A  or  his  nearest  ol  kin.  A  dies  in  the  life-time  of  the  tes- 
tator.   Upon  the  death  of  the  te«>tator,  the  bequest  to  A's  neart-St  of  kin  takes  effect. 

(/)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  or  to  his  heirs.  A  and 
B  sumve  the  testator.  B  dies  in  A's  life-time.  Upon  A's  doatli  the  bequest  to  the  heirs  of 
B  takes  eflFect. 

[g)  Propertjr  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  or  his  heirs.  B  dies  in 
the  testator's  life-time.  A  survitcs  the  testator.  Upon  A's  death  tlie  bequest  to  the  heirs 
ol  B  takes  effect. 

84.  Where  property  is  bequeathed  to  a  person,  and  words  are  ad- 
ded which  describe  a  class  of  persons,  but  do  not  denote  them  as  direct 
objects  of  a  distinct  and  independent  gift,  such  person  is  entitled  to  the 
whole  interest  of  the  testator  therein,  unless  a  contrary  intention  ap- 
j)ears  by  the  Will. 

Illustrations , 
{(')    A  bequest  is  made— 

to  A  and  his  children, 

to  A  and  his  children  by  his  present  wife, 

to  A  and  his  heirs. 

t<>  A  and  the  heirs  of  hii  body, 

to  A  and  the  heii-a  male  of  his  body, 

to  A  and  the  heira  female  of  his  body, 

to  A  and  his  issue, 

to  A  and  his  family, 

to  A  and  his  dese^ndanl «(, 

to  A  and  his  representatives, 

to  A  and  his  personal  representatives, 

to  A,  his  executors  and  administrators. 

In  each  of  those  cases,  A  takes  the  whole  interest  which  the  testator  had  in  the  property 
(6)    A  bequest  is  maae  to  A  and  his  brothers.    A  and  his  brothers  are  jointly  entitled  to 
the  legacy. 

(c)  A  bequest  is  made  to  A  for  life,  and  after  hig  death  to  his  issue.  At  the  death  of  A 
the  property  belongs  in  equal  shares  to  all  persons  who  shall  then  answtr  the  description  of 
is^ue  of  A. 

85.  Where  a  BEQUEST  is  made  TO  A  CLASS  OF  PERSONS 
under  a  general  description  only,  no  one  to  whom  the  words  of  the  des- 
cription are  not  in  their  ordinary  sense  applicable  shall  take  the  legacy. 

86.  The  word  **  CHILDREN"  in  a  Will  applies  only  to  lineal  des- 
cendants in  the  first  degree;  the  word  '*  GRANDCHILDREN"  applies 
only  to  lineal  descendants  in  the  second  degree  of  the  person  whose 
•  children"  or  *'  gi-andchildren"  are  spoken  of;  the  words,  *'  NEPHEWS'* 
and  "NIECES"  anply  only  to  children  of  brothers  or  sisters;  the  words 
••COUSINS"  or  "'FIRST  COUSINS"  or  "COUSINS-GERMAN" 
apply  only  to  children  of  brother^  or  of  sisters  of  the  father  or  mother 
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of  the  person  whoso  **  coasius,"  or  **  first  cousins,'*  or  "  coiisinp-frnrman," 
are  spoken  of;  the  words  "  FIRST  COUSINS  ONCE  REMOVED 'apply 
only  to  children  of  cousuis-german  or  to  cousin s-gcrman  of  a  parent,  of 
the  |x;raon  whose**  first  couBuisoiice  removed"  are  spoken  of;  the  word  ^ 
SECOND  CO UylNb"  apply  only  to  grandchildren  of  brothers  or  of 
Bieters  of  the  grandfather  or  grandmother  of  the  person  whose  **  seconfl 
cousins"  are  sjwken  of;  the  words  **  ISSUE"  and  **  DESCENDANT'S" 
^pply  to  all  lineal  descendants  whatever  of  the  person  whoso  "  issue"  or 
**  descendants"  are  spoken  of.  Words  exfressive  of  COLLATKRAL 
RELATIONSHLP  apply  alike  to  relatives  of  full  and  of  half  blood. 
All  words  expressive  of  relationship  ^pply  to  a  CHILD  IN  THE 
"WOMB  who  is  afterwards  bom  alive. 

87.  In  the  absence  of  any  intimation  to  the  contrary  in  the  Will, 
the  term**  CHILD,"  "SON,"'  or  "DAUGHTER"  or  any  word  which 
erpressea  relationship,  is  to  bo  understood  as  denoting  only  a  legitimate 
relative,  or  where  there  is  no  such  legitimate  relative,  a  person  who  has 
acquired,  at  the  date  of  the  Wdl,  the  reputation  of  being  such  relative. 

/ilustrations* 

(ft)  A,  hayiog  Uwee  children,  B,  C,  and  D,  of  whom  B  and  C  arc  legitimate  and  D  is  il- 
I*>fitiniat€,  leaves  his  proporty  to  be  equally  divided  among  "  his  childi-cn."  The  property  be- 
longs to  B  and  C  in  eqaul  shares,  to  the  exclusion  of  D. 

{f)  A,  hiving  a  niece  of  lUegitiroato  birth,  who  has  acquired  the  reputation  of  being  his 
niece  and  having  no  legitimate  niece,  bcqueaUis  a  sum  of  money  to  his  niece.  The  illegiti« 
in  ate  niece  is  entitled  to  the  legacy. 

(c)  A,  having  in  his  "Will  ennmerated  his  diildrcn,  and  named  as  one  of  them  B,  who  is 
flleeititaate,  leaves  a  lf>gac7  to  "  his  said  children."  B  will  take  a  share  in  the  l^acy  along 
with  the  legitimate  children. 

(d)  A  leaves  a  legacy  to  the  "childron  of  B."  B  is  dead,  and  has  left  none  but  illegiti- 
mate children.  All  those  who  had,  at  the  date  of  the  Will,  acquired  the  reputation  of  being 
th«  children  of  B  are  objects  of  the  gift. 

(e)  A  bequeathed  a  l«^acy  to  **  the  children  of  B."  B  never  had  any  legitimate  child. 
t>  and  D  bad,  at  the  date  of  the  Will,  acquired  the  reputation  of  being  children  of  B.  After 
the  date  of  the  Willj  and  before  the  death  of  the  testator,  E  and  F  were  bom,  and  acquired 
the  reputation  of  being  children  of  B.  Only  C  and  I>  are  objects  of  the  bequest. 

(/)  A^makes  a  bequest  in  favour  of  his  child  by  a  certain  woman,  not  his  wife.  B  had 
acquired  at  the  date  of  the  Will  the  reputation  of  being  the  child  of  A,  by  the  woman  desig- 
nated.   B  takes  the  legacy. 

isf)  A  makes  a  be<}uest  in  favour  of  his  child  to  be  bom  of  a  woman,  who  never  becomes 
his  wife.    The  bequest  u  void. 

{h}  A  makes  a  bequest  in  favour  of  the  child  of  which  a  certain  woman,  not  married  to 
bim.  Is  pregnant.    The  bequest  is  valid. 

88.  Where  a  Will  purports  to  make  TWO  BEQUESTS  to  the 
same  pereon,  and  a  question  arises  whether  the  testator  intended  to 
make  the  second  beauest  instead  of,  or  in  addition  to  the  first ;  if  there 
is  nothing  in  the  Will  to  show  what  he  intended,  the  following  rules 
shall  prevail  in  determining  the  construction  to  be  put  upon  the 
Will:- 

First — If  the  same  specific  thing  is  bequeathed  twice  to  the  same 
legatee  in  the  same  Will,  or  in  the  Will  ana  again  in  a  Codicil,  he  is 
entitled  to  receive  that  specific  thing  only. 

Second. — Where  one  and  the  same  Will,  or  one  and  the  same  Codi- 
cil, purports  to  make  in  two  places  a  bequest  to  the  same  person  of  the 
kame  quantity  or  amount  of  anything,  he  shall  be  entitled  to  one  3ach 
legacy  only. 
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Third. — Whore  two  legfaciea  of  UQequal  amonnfc  are  pfiven  to  the 
8^113  pjrsoQ  ill  the  sa'.no  Will,  or  iu  the  same  Codicil,  the  legatee  is  en- 
titled to  both, 

Fourth. —  Whsre  two  legacies,  whether  equal  or  unequal  in  amount, 
ai'e  given  to  the  same  legatee,  one  by  a  Will,  and  the  other  by  a  Codicil 
or  each  by  a  different  Codicil,  the  legatee  is  entitled  to  both  legacies. 

EcplawiHon. — In  the  four  last  rules,  the  word  Will  does  not  in- 
clude a  Codicil. 

Illiistrations. 
{n)  A  having  ten  Bhaifs.  and  no  more,  in  the  Bank  of  Beneal,  made  hi«  Will,  whirh 
rontains  near  its  romraen«  ciiicnt  the  words  "  I  bequeath  my  ten  snares  in  the  Bank  of  Bengal 
to  B."  After  otbrr  bequests,  the  Will  concludes  with  the  words  "  and  I  bequeath  my  ten 
sliares  in  the  Bank  of  Bengal  to  B."  B  is  entitled  simply  to  i-eceive  A's  tfen  shores  in  tho 
Bank  cf  Bengal. 

(b)  A  ha^^ng  one  diamond  ring,  which  was  given  him  by  B,  bequeathed  to  C  th.*  dia 
mond  ring  whi«  h  wiis  given  him  by  B.    A  afterwards  made  a  Codicil  to  his  Will,  and  thereby' 
after  giving  otlier  legacies,  he  be(jucathed  to  C  the  diamond  ring  which  was  given  him  by  B' 
C  can  claim  nothing  except  the  diamond  ring  which  was  given  to  A  by  B. 

(c)  A.  by  his  Will,  bequeaths  to  B  the  sum  of  6,000  i-upees,  and  aftei-wards,  in  the  same 
WiU,  repeats  the  bequest  in  tlie  same  words.    B  is  entitled  to  one  legacy  of  6,000  rupees  only. 

id)  A,  by  his  Will,  bequeaths  to  B  the  sum  of  6,000  rupees,  and  afterwards,  by  the  tame 
Will,  bequeaths  to  B  the  sum  of  6,000  rupees,    B  is  entitled  to  11,000  rupees. 

(/)  A,  by  his  Will  bequeaths  to  B  5,000  rupees,  and  by  a  Codicil  to  the  Will  he  bequeath'' 
to  him  5,000  rupees.    B  is  entiled  to  receive  10,000  rupees. 

*""(/)    A,  by  one  Codicil  to  his  Will,  bequeaths  to  B  5,000  rupees,  and  by  another  Codicil; 
bequeaths  to  him  6,000  rupees.    B  is  entitled  to  receive  11,000  rupees. 

fg)  A,  by  his  Will,  bequeaths  "  500  rupees  to  B  because  she  was  his  nurse,"  and  in  an- 
other part  of  tlie  Will  bequeaths  500  rupees  to  B  **  because  she  went  to  England  with  his  chil- 
dren."   B  is  entitled  to  receive  1,000  i-upees. 

(h)  A,  by  his  Will.bcqueaths  to  B  the  sum  of  5,000  rupees,  and  also,  in  another  part  of 
the  will,  an  annuity  of  400  j-upccs.    B  is  entitled  to  both  legacies, 

(0  A,  by  his  Will,  bequeaths  to  B  the  sum  of  5,000  rupees,  and  also  beoueaths  to  him 
the  sum  of  5,000  rupees  if  he  sliall  attain  the  age  of  IS.  B  is  entitled  absolutely  to  one  lum  of 
6,000  rupees  and  takes  a  contingent  interest  in  another  sum  of  5,000  rux>ces. 

89.  A  KESIDUAEY  LEGATEE  may  be  constituted  by  any 
words  that  show  an  intention  on  the  part  of  the  testator  that  the  person 
designated  shall  take  the  surplus  or  residue  of  his  property. 

P  lustration,  '* 

[n)  A  makes  her  Will,  consisting  of  several  testamentary  papers,  in  one  of  which  ar« 
contained  the  following  words : — "  I  think  there  will  be  somethmg  left,  after  all  funeral  ex- 
penses, &c.,  to  give  to  B,  now  at  school,  towards  equipping  him  to  any  profession  he  may 
hereafter  be  appointed  to."  B  is  constituted  residuary  legatee. 

(ft)  A  makes  his  Will  with  the  following  passage  at  the  end  of  it :— "  I  believe  there  will 
be  fotmd  sufficient  in  my  banker's  hands  to  defiay  and  discharge  my 'debts,  which  I  hereby 
desire  B  to  do,  and  keep  the  residue  for  hei*  own  use  and  pleasure."  B  is  constituted  the  resi- 
duary legatee. 

(c)  A  bequeaths  all  his  property  to  B,  except  certain  stocks  and  fund?,  which  he  be- 
queaths to  C.    B  is  the  residuary  legatee. 

90.  Under  a  residuary  bequest,  the  legatee  is  entitled  to  all  proper- 
ty belonging  to  the  testator  at  the  time  of  his  death,  of  which  he  has 
not  made  any  other  testamentary  disposition  which  is  capable  of  tak- 
ing effect. 

^%  nirutrations. 

A  bv  hjfe  Will  bennoiiths  certain  legacies  one  of  which  is  void  under  the  hundred  and  fifth 
Feet  inn  and  another  lapses  by  the  death  of  the  legatee.  He  bequeaths  the  residue  of  his  pro- 
perty to  B.  Aftes  thp  date  of  his  WiU,  A  purcliases  a  zamindari,  which  belongs  to  him  at 
the  time  of  hi&  death.  B  ia  entitled  to  the  two  l^acies  and  the  zamindari  as  part  of  the  residue. 
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91.  If  a  LEGACY  be  piven  in  general  terms,  WITHOUT  SPECI- 
FYING the  TIME  when  it  is  to  be  paid  the  legatee  haa  a  vested  inter- 
est in  it  from  the  day  of  the  death  of  the  testator,  and  if  he  dies  without 
having  received  it,  it  shall  pstss  to  his  representatives. 

92.  If  the  legatee  does  not  snrvive  the  testator,  the  lep^aoy  can- 
not take  effect,  but  shall  LAPSE  and  form  part  of  the  re.^idue  of  the 
testator's  property,  unless  it  appear  by  the  Will  that  the  testator  intended 
that  it  should  go  to  some  other  person.  In  order  to  entitle  the  rcprc- 
Bentatives  of  the  legatee  to  receive  the  legacy,  it  must  be  proved  that  he 
Bcurvived  the  testator. 

lUttstrtrtinns. 
fa)    The  tentaior  bequeaths  to  B  500  rupees  which  B  owes  him.    B  dies  l)ofore  the  testa- 
tor ;  the  legac>'  lapaes, 

(h)  A  bequest  is  made  to  A  and  his  children.  A  dips  before  tlie  testator,  or  happens  to 
bo  dead  when  the  Will  is  made,    The  legacy  to  A  and  his  children  lapses, 

(c)  A  le^cy  is  giren  to  A,  and  in  case  of  his  dying:  before  the  testator,  to  B.  A  dies  be- 
fore the  testator.    The  legacy  goes  to  B. 

(d)  A  sum  of  money  is  bequeathed  to  A  for  life,  and  after  bin  dea<Ii  to  B.  A  dies  in  the 
lifSstime  of  the  testator  ;  B  survives  the  testator.    The  bequest  to  h  takes  etfect. 

(«)  A  sum  of  money  is  bequeathed  to  A  on  his  complotin?  his  eig-hteenth  year,  and  in 
esse  be  ahould  die  before  he  completes  his  eighteenth  year,  to  B.  A  completes  his  ei^'hteenih 
year,  axid  dies  in  the  life-time  of  the  testator.  The  l^acy  to  A  lapses,  auJ  the  bequest  to  B 
does  not  take  effect. 

(/]  The  testator  and  the  legatee  perished  in  the  same  shipwreck.  There  is  no  evidence 
to  show  which  died  first.    The  legacy  will  lapse. 

93.  If  a  LEGACY  be  given  TO  TWO  PEESONS  JOINTLY, 
and  one  of  them  die  before  the  testator,  the  other  legatee  takes  the 
whole. 

UluMtratton. 
The  legacy  is  simply  to  A  and  B.     A  dies  before  the  testator.    B  takes  the  legacy. 

94.  But  where  a  legacy  is  given  to  legatees  in  words  which  show 
that  the  testator  intended  to  give  them  DISTINCT  SHARES  of  it. 
then  if  any  legatee  die  before  the  testator,  so  much  of  the  legacy  as  was 
intended  for  him  shall  fall  into  the  residue  of  the  testator's  property. 

Illustration, 
A  sum  of  money  is  bequeathed  to  A ,  B  and  C  to  be  eoually  divided  among  them.    A  dies 
before  the  testator.    B  and  C  shall  only  take  so  much  as  they  would  have  had  if  A   had  sur- 
Tived  the  tcaUtor. 

95.  Where  the  share  that  lapses  is  a  part  of  the  general  residue  be- 
queathed by  the  will,  that  share  shall  go  as  undisposed  of. 

I^^  ration. 
Theteatator  bequeaths  the  residue  of  his  estate  to  A,  B,  and  C,  to  be  equally  divided 
between  them.  A  dies  before  the  testator.  His  one-third  of  the  residue  goes  as  undisposed  of. 

96.  Where  a  BEQUEST  shall  have  been  made  TO  any  child  or 
other  LINEAL  DESCENDANT  of  the  testator,  and  the  legatee  shall 
die  in  the  lifetime  of  the  testator,  but  any  lineal  descendant  of  his  shall 
survive  the  testator,  the  bequest  shall  not  lapse,  but  shall  take  effect  as 
if  the  death  of  the  legatee  had  happened  immediately  after  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear  by  the  Will. 

Illustration. 
A  makes  bi»  Will,  by  which  he  bequeaths  a  sum  of  money  to  his  sonB  for  his  owu  abso- 
lute use  and  benefit.    B  dies  before  A,  leaving  a  son  C  who  survives  A,  and  having  made  his 
Will  whereby  he  bequeaths  all  his  property  to  his  widow  D.    The  money  goes  to  D. 
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U7.  Whore  a  BEQUEST  is  made  tooaeporson  FOR  THE  BE- 
NEFIT OF  ANOTHKR,  the  lec<acy  does  not  lapse  by  the  death,  in 
tho  testator's  lifetime,  of  the  persou  to  whom  the  bequest  is  made. 

98.  Where  a  BEQUEST  is  made  simply  TO  a  depcribed  CLASS 
OF  PERSONS,  the  thing  bequeathed  shall  go  only  to  such  as  shall 
be  alive  at  the  testator's  death. 

E^.cepfion. — Tf  property  is  bequeathed  to  a  class  of  persons  describ- 
ed as  standing  in  a  particular  depjrce  of  kindred  to  a  specified  indivi- 
dual, but  their  possession  of  it  is  deferred  until  a  time  later  than  the 
death  of  the  testator,  by  reason  of  a  prior  bequest  or  otherwise,  the 
property  shall  at  that  time  pro  to  such  of  them  as  shall  be  then  alive, 
and  to  the  representatives  of  any  of  them  who  have  died  since  the  death 
of  the  testator. 

{ny  A  bequeaths  1.000  rupe«»8  to ' '  th(»  chiMrcn  of  B"  without  sayingr  whMi  it  is  to  bo  din- 
tributed  amonp  tiiera.  B  baa  diod  previous  to  the  date  of  the  Will,  leaving  three  cbildrrn,  C 
T>,  and  E.  E  died  after  tlie  date  of  tho  Will,  but  before  the  death  of  A.  C  and  D  siuvive  A. 
'TLo  legacy  «hall  belong  to  C  und  \),  to  the  exclusion  of  the  represent  a  tivrs  of  E. 

[b)  A  bequeaths  a  lej;nry  to  the  children  of  B.  At  the  tiine  of  the  testator's  death,  B 
^8  no  children.    Tho  bctiuest  is  void. 

(c)  A  lease  for  years  of  a  house  was  bequeathed  to  A  for  his  life,  and  after  Ids  deeease  to 
the  childi-en  of  It.  At  the  death  of  the  testator.  B  had  two  children  living-.  C  and  D.  and  he 
never  had  any  other  child.  Afterwaids,  during-  the  lifetitne  of  A,  C  died,  leaving  E  his  execu- 
tor. I)  has  sui-vived  A.  D  and  E  are  joinily  entitled  to  so  muih  of  the  leasehold  term  as  re- 
mains unexpiiod. 

('/)  A  snm  of  money  tvm  bequeathed  to  A  for  her  life,  and  after  her  decease  to  the  chil- 
dren of  B.  At  the  death  of  ^he  t<^fitator,  B  had  two  diildren  livint?,  C,  and  D,  and  after  tluit 
*  vent,  two  children,  E  and  F,  were  boin  to  B.  C  and  E  died  in  the  lifetime  of  A,  C  liavin^ 
made  a  Will,  K  Ijuvingmade  uo  Will.  A  has  died  leaving  D  and  F  surviving  her.  The  iegti- 
cy  is  to  bo  divided  into  four  equal  parts  one  of  which  is  to  be  paid  to  the  executor  of  C,  one 
to  D,  one  to  the  administi-ator  of  E,  and  one  to  F, 

(e)  A  bequeaths  onc-tlurd  of  his  lands  to  B  for  his  life  and  after  his  decease  to  the  sisters 
of  B.  At  the  dnath  of  the  testator,  B  had  two  sisters  living,  C  and  D,  and  after  tliat  event 
another  sist-ej  E  was  born.  C  died  during  tho  life  of  B  ;  D  and  E  have  siuTived  B,  one- 
third  of  A's  landa  belongs  to  D,  £,  and  the  rcpi-esentativcs  of  C,  in  cqcial  shares. 

(/)  A  bequeaths  l.OOvTrupoGS  to  B  for  his  life,  and  after  his  death  equally  among  the 
children  of  C.  Up  to  tho  death  of  B,  C  had  not  had  any  child.  Tho  bequest  after  the  death 
of  B  is  void. 

iff)  A  bequeaths  1,000  mpees  to  "  all  the  children  bom  or  to  be  bom"  of  B,  to  be  divid- 
iftd  among  them  at  the  death  of  C.  At  the  death  of  the  testator,  B  haa  two  childi-en  living,  D, 
and  E.  After  the  death  of  the  testator,  but  in  the  lifetime  of  C\  two  other  children,  F  and  G. 
are  bom  to  B.  After  the  death  of  C,  another  child  is  bom  to  B.  The  legacy  belongs  to  D,  E, 
F  and  G,  to  the  exclusion  of  tho  after-born  child  of  B. 

(A)  A  bequeaths  a  ftand  to  the  children  of  B,  to  he  divided  among  them  when  the  eldeet 
ehall  attain  majority.  At  the  testator's  death,  B  had  one  child  living  named  C.  He  after- 
wards had  two  other  children,  named  T)  and  E.  E  died,  but  C  and  D  were  living  when  C  at- 
tained majority.  The  fund  belongs  to  C,  D,  and  the  repesentatiycs  of  E,  to  the  exclusion  of 
any  child  who  inay  be  bora  to  B  after  C'p  attaining  maiority. 


PART  XII, 
Of  void  Bequests. 

99.  Where  a  bequest  is  made  to  a  person  by  a  particular  descripr 
tion,  and  there  is  NO  PERSON  in  existence  at  the  testator's  death 
who  ANSW5:RS  the  DESCRIPTION,  the  bequest  is  void. 
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Exception.— K  property  is  bequeathed  to  ^  pepfion  .deBcribed  aa 
standing  in  a  particular  degree  of  kindred  to  a  epejcified  individual,  but 
hie  poseession  of  it  is  deferred  until  a  time  later  than  the  death  of  the 
testator,  by  reason  of  a  prior  bequest,  or  otherwise ;  and  if  a  person  an- 
swering the  description  le  alive  at  the  death  of  the  testator,  or  comes  in- 
to existence  between  that  event  and  such  later  time,  the  property  shall. 
at  such  later  time,  go  to  that  person,  or  if  he  bo  dead,  to  his  represent- 
atives. 

IUv4tr<Uion$. 

(a)  A  Itequeaths  1  .noo  rupees  to  the  eldest  son  of  B.  At  the  death  of  the  testator  B  haa 
no  son-    The  bequest  is  Toid. 

Ch)  A  bequeaths  1 ,000  rupees  to  B  for  life  and  after  his  death  to  the  eldest  son  of  C.  At 
the  death  of  the  testator,  C  had  no  gon.  Afterwards  during  the  life  of  B,  a  son  ia  bom  to  C 
Upon  B's  death,  the  legacy  goes  to  C's  son. 

(c)  A  begneathfl  1,000  rupees^o  B  for  life,  and  aftrr  his  death  to  the  eldeftt  son  of  C.  At 
the  death  of  the  testator,  O  had  no  son  ;  afterwards,  during  tlie  life  of  B,  a  son,  named  D,  u 
bom  to  C.    D  dies,  then  B  dies.    The  legacy  goes  to  the  representative  of  D. 

(i;  A  bequeaths  his  estate  of  Greenacre  to  B  for  life,  and  at  his  decease  to  the  oldest  son 
of  C.    Up  to  the  death  of  B,  C  had  no  son.    Tha  bequest  to  C's  eldcBt  son  is  void. 

(«)  A  bequeaths  1,000  rapees  to  the  rfdest  son  of  C,  to  be  paid  to  hira  after  the  death  of 
B.  At  the  death  of  the  testator,  C  lias  no  won,  buta  son  isaftorwards>  bora  to  him  dmiug 
the  life  of  B  and  is  alive  at  B's  death.    C's  son  is  entitled  to  the  1,0U0  rupees. 

l(K).  Where  a  BEQUEST  is  made  TO  a  PERSON  NOT  IN  EX- 
ISTENCE  at  the  time  of  the  testator's  death,  subject  to  a  pi-ior  bequest 
contained  in  the  Will,  the  later  bequest  shall  be  void,  unless  it  compri- 
ees  the  whole  of  the  remaining  interest  of  the  testator  in  tlie  thing  be- 
queathed- 

lUuttrat'utna. 

M  Property  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his  eldest  son  for  life, 
and  aficr  the  death  of  the  latter  to  his  eldf-st  son.  At  the  time  of  the  testator's  death,  A  hn» 
no  son.  Here  the  bequest  to  A's  eldest  fion  is  a  bequest  to  a  person  not  in  existence  at  the 
testator's  dca^h.  It  is  not  a  bequ^sr  of  the  whole  interest  that  remains  to  the  testator.  Ths 
bequest  to  A^s  eldest  son  for  his  life  ifi  void. 

(&)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  his  daughters.  A  snr- 
virea  die  testator.  A  nas  diughters,  some  of  whom  w^re  not  in  existence  at  the  testator's 
death.  The  b-.-qucst  to  A's  daughters  comprises  the  whole  interest  that  remains  to  the  teeta> 
tor  in  the  thirr*  Deques ihed.     The  bequest  to  A's  daughters  is  valid. 

(c)  A  fond  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  Ms  daughters,  with  a  di- 
rection ^at  if  any  of  them  marries  under  the  age  of  eighteen,  her  portion  shall  be  settled  so 
that  it  may  bclotjg  to  hers.-!f  for  life,  and  may  be  divisuble  among  her  oliUdren  after  her  death. 
A  has  no  daughters  living  at  the  time  of  the  testator's  death.  !»at  has  diughters  bom  after- 
wards who  sm-vive  Mm.  Here  the  direction  for  a  settlemeu:  hiis  the  effect-,  in  the  case  of 
each  daughter  who  marries  under  eighteen,  of  substituting  for  the  absolute  bequest  to  he  r  a 
bequest  to  her  merely  for  her  lifo ;  th  it  is  to  say.  a  bequest  to  a  pei-eon  not  in  existence  at  the 
♦ime  of  the  testator's  death  of  gomei  hing  which  is  less  than  the  whole  intei-est  that  remains 
to  the  testator  in  the  thing  bequeathed.     The  direction  to  settle  the  fund  is  void. 

(d)  A  bequeaths  a  sum  of  money  to  B  for  life,  and  directs  that  upon  the  death  of  B  the 
fond  shall  be  settled  uimju  bis  daughters,  so  that  the  portion  of  eacli  damrbt^y  uxay  belong  to 
herself  for  life  and  may  be  divided  among  her  children  aftc-  her  death,  B  has  no  daughter 
living  at  th<»  time  of  the  testator's  death.  In  this  case  the  only  bequest  to  the  daughters  of  B  is 
contained  in  the  direction  to  settle  the  fund,  and  this  direction  amount*  to  a  bequest  to  per- 
BODs  not  yet  bom,  of  a  life-interest  in  the  fund ;  that  is  to  say,  of  something  which  is  less  than 
the  whole  interest  that  remains  to  the  testator  in  the  thing  b^ueathod.  The.dircctioo  to  set- 
tle the  fund  upon  the  dau^ters  of  B  is  void. 

101.  No  bequest  is  valid  whereby  the  VESTING  of  the  thing  be- 
queathed may  be  DELAYED  beyond  the  lifetime  of  one  or  more 
persons  living  at  the  testator's  decease,  and  the  minority  of  some  person 
who  shall  be  in  existence  at  the  expiration  of  that  period,  and  to  whom, 
if  he  attair;?  full  age,  the  thin^j  bequeathed  is  to  belong. 
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JUu$trations. 
[a)  A  faxkd  is  bequcathod  to  A  for  his  life  ;  after  hia  death  to  B  for  his  life ;  and  afl<^  B'a 
deatii  to  such  of  the  sons  of  B  as  shall  first  attain  the  a^re  of  2ft.  A  and  B  surTive  the  testa- 
tor. Here  the  son  of  B  who  shall  first  attain  the  age  of  26,  may  be  a  son  bom  after  the  death 
of  the  testator ;  such  son  may  not  attain  25  until  more  than  IS  years  have  elaspsed  trom  the 
death  of  the  longer  liver  of  A  and  B,  and  the  vesting  of  the  fund  may  thus  be  dcl-iycd  be- 
yond the  lifetime  of  A  and  B  and  the  minority  of  tne  sons  of  B.  The  bequest  after  B'e  death 
is  void. 

(6)  A  fund  is  bequeathed  to  A  for  his  life,  and  aft<r  his  dcith  to  B  for  his  life,  and 
after  B's  death  to  such  of  B's  sons  as  shall  first  attain  the  age  of  2.\  B  dies  in  the  life:imo  of 
the  testator,  leaving  one  or  more  sons.  In  this  case  the  sons  of  B  are  p*TBons  lirir^  nt  the 
time  of  the  testator's  decease,  and  the  time  when  cither  of  iliom  will  attiiin  26  necessarily  falls 
within  his  own  lifetime.    The  bequest  is  valid. 

(c.)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  dc  ath  to  B  for  his  life,  with  a 
direction  that  after  B's  dea+h  it  shall  bo  divided  amount  such  of  JJ's  children  as  aljall  at- 
tain the  ape  of  18  ;  but  that  .if  no  child  of  B  shall  attam  that  ape,  the  fiind  eJiall  «o  to  C. 
Her©  the  time  for  the  division  of  the  fund  must  arrive  at  the  latest  at  tlie  expiration  of  18 
years  fi'om  the  death  of  B,  a  person  living  at  the  testator's  dtaasc.  All  the  bequests  are 
valid. 

(d)  A  fund  is  bequeathed  to  trustees  for  the'benefit  of  the  testator's  daup-hters,  with  a 
direction  that  if  any  of  them  marry  under  age,  her  share  of  the  fund  shall  be  set^tlcdso  asto  d#»- 
volve  after  her  death  upon  such  of  her  children  as  shall  attain  the  age  of  IH.  Any  daughter  of  t  he 
testator  to  whom  the  mreclion  applies  must  be  in  existence  at  his  decease,  and  any  portion 
of  the  fund  whioh  may  eveutually  be  settled  os'dircrtcd  must  vest  not  later  than  18  years  from 
the  death  of  the  daughter  whose  share  it  was.  *  AH  these  provisions  are  valid. 

102.  If  a  bequest  is  mado  to  a  class  of  persons,  with  re^rd  to 
Bome  of  whom  it  is  inoperative  by  reason  of  the  rules  contained  in  the 
two  last  preceding  Sections,  or  either  of  them,  such  bequest  shall  ho 
wholly  void. 

Jlluatraiinns. 
(a)  A  fund  is  bequeathed  to  A  for  life,  and  after  his  death  to  all  his  'children  who  shall 
attain  the  affe  of  25.  A  survives  the  testator,  and  has  some  children  living  at  the  testator's 
death.  Each  child  of  A's  livinp" at  the  testator's  death  musl  nttaia  the  age  of  26  [if  at  all] 
within  the  limits  allowed  for  a  bequest,  But  A  may  have  children  at'^er  the  testator's  de- 
cease, some  of  whom  may  not  attain  the  ag«  ot  26  until  more  than  18  years  have  elapsed 
after  the  decease  of  A.  The  bequf^t  to  A's  children,  therefore,  is  inoperative  as  to  any  child 
bom  after  the  testator's  death  ;  and  as  it  is  given  to  all  his  children  as  a  class,  it  is  not  good 
as  to  any  division  of  that  class,  but  is.whoUy  void. 

(6)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  dratli  to  B,  0,  I>,  and  all  other 
the  cnUdren  of  A  who  shall  attain  the  age  af  25.  B,  C,  and  D  ar^  childi  en  of  A  linn;?  at  the 
testator's  dcecaae.  In  all  other  respects  tL.^  f^ase  is  the  same  aa  that  Biipj)08ed  in  Illnstraiion 
[a].  Th-i  mention  of  B,  0,  and  D  h/  name  does  not  prevent  the  bequest  from  being  regarded 
as  a  bequest  to  a  chiss,  and  the  beqnost  is  wholly  void. 

103.  "Where  a  bequest  is  void  by  reason  of  any  of  the  rules  con- 
tained in  the  three  last  preceding  Sections,  any  bequest  contained  in 
the  same  Will,  and  intended  to  take  effect  after  or  upon  failure  of  such 
prior  bequest,  is  also  void. 

{n)  A  fbnd  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  sueh  of  his  sons  as  shall 
first  attahi  the  age  of  26,  for  his  life,  and  aftor  the  decease  of  eurh  son,  to  B.  A  and  B  survive 
the  testator.  The  bequest  to  B  is  intended  to  take  effect  after  the  bequest  to  such  of  the  sons 
of  A  as  shall  first  at  tain  the  age  of  '^6,  which  bequest  is  void  under  Section  101.  The  bi^uest 
to  B  is  void. 

(i)  A  fund  is  bequeathed  to  A  for  his  life,  and  after  his  death  to  such  of  his  sons  as  shall 
first  attain  the  nge  of  25,  and  if  no  son  of  A  shall  attain  that  npro,  to  B.  A  and  B  survive 
the  testator.  The  bequest  to  B  is  intended  to  tako  effect  upon  failure  of  'he  bequest  to  such 
of  A's  sons  as  shall  first  attain  the  age  of  25,  which  bequest  is  void  under  Section  101.  The 
bequest  to  Bis  void. 

104.  A  DIEECTTON  TO  ACCUMULATE  the  income  arising 
from  any  property  shall  bo  void;  and  tlie  property  shall  be  disf  osed  of 
as  if  no  accumulation  ha^l  been  directed. 

ExcppHon. — Where  the  property  is  immoveable,  or  where  accumula- 
tion is  directed  to  be  made  from  the  death  of  the  testator,   the  direction 
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Bliall  be  valid  in  respect  oul^  of  the  income  arising  from  the  property 
within  one  year  next  following  the  testator's  death ;  and  at  the  end  of 
the  year  sach  property  aad  income  shall  be  disposed  of  respectively,  aa 
if  the  porioJ  diiri ug  which  the  ^accumolation  has  been  directed  to  be 
made  bad  elapsed. 

lUuttralions. 
(a.)    The  will  directs  tlmt  the  turn  of  10,000  mpcce  ek\ll  be  hxrested  in  GoTemment  mou- 
ridco,  and  the  income  accumulated  for  20  yean,  and  that  the  nrincipol  together  whith  th«  ac> 
cumulations,  shall  then  be  divided  between  A,  B,  and  C.  A,  B,  and  C  are  entitled  to  reoeire 
the  sum  of  10,000  rupees  at  the  end  of  the  year  from  the  testator's  death, 

(*.)  The  will  directs  that  10,000  rup-rs  shall  be  invested,  and  the  income  accumulated 
until  A  shall  marry,  and  shall  then  l)e  paid  to  him.  A  is  entitled  to  receive  10,000  ru; cea  at 
the  end  of  a  year  from  the  testator's  death. 

(e.)  Tha  Will  directs  that  the  rents  of  the  farm  of  BultAnpnr  shall  be  accumulated  f^^r 
ten  years,  and  that  the  acuraulation  «hall  be  then piid  to  Ihv  eldest  son  of  A.  At  the  death 
of  the  t€S+ator,  A  has  an  eldest  son  lieinp,  named  B.  B  shall  lef  uvu  at  tlip  end  of  one  year 
from  the  t(>stator'8  death  the  rents  wlii  h  k.-o  accrued  duriiig  the  year,  togethor  with  any 
interest  which  may  have  been  made  by  invefi'ing-  them. 

(ti)  The  ^ill  directs  that  th'^T'^nts  of  the  farm  of  Sultanpnr  rhall  be  a'V^mulited  for 
ten  years,  and  that  the  accumubitious  ^hall  thon  be  piUd  to  th»^  tldv-at  son  of  A.  At  the  death 
of  the  testator,  A  has  no  son.   The  bequest  is  void. 

(')  A  bequeaths  a  sum  of  Liocry  to  B,  to  be  paid  to  him  when  he  f^hall  attain  tho  ape  of 
18,  and  directs  luo  interest  to  be  ucoumvdat*Kl  till  he  slmll  arrive  al  'hi*^  nee.  At  A's  death 
the  legacy  becomes  rested  in  B  ;  and  so  jrvoh  of  the  iutrre^t  as  is  no^  r  nniied  fur  his  mem- 
ten-iLce  and  education  is  accumulated,  not  by  reason  of  the  direction  coniamed  in  the  Will, 
but  in  consequence  of  B's  minority. 

lt)5.  No  man  having  a  nephew  or  niece  or  any  nearer  relative 
shall  have  power  to  bequeath  any  property  to  EELIGIOUS  OR 
CIIARITABLE  USES,  except  by  a  Will  r>xocutod  not  less  than  twelve 
months  before  his  death  and  deposited  within  six  months  from  its  execn- 
tion  in  some  place  provided  by  law  for  the  safe  custody  of  the  Wills  of 
living  persons. 

lUustratwn. 
A  having  a  nephew  makes  a  boqtiest  by  a  Will  not  executed  nor  deposited  aa  required  -^ 
For  the  relief  of  poor  people  ; 
For  the  maintenance  of  sick  soldiers  : 
For  the  erection  or  support  of  a  hoppital  ; 
For  the  education  ana  preferment  of  orphans  ; 
For  tho  support  of  scholars  ; 
For  the  erwt  ion  or  sux>port  of  a  school ; 
For  the  build  ng  and  repairs  of  i'  bridge  ; 
For  the  making  of  roads  ; 
For  the  erection  or  support  of  a  church  ; 
For  the  repairs  of  a  church  ; 
For  the  benefit  of  ministers  of  religion  ; 
For  the  formation  or  support  of  a  public  garden. 
All  these  bequests  are  void. 


PART  xm. 

Of  the  Vesting  of  Legacies. 

106.  Where  by  the  terms  of  a  bequest  the  legatee  is  not  entitled 
to  immediate  possession  of  the  thing  bequeathed,  a  right  to  receive  it 
at  the  proper  time  phall,  unless  a  contrary  intention  appears  by  the 
Will,  become  vested  in  the  legatee  on  the  testator's  death,  and  shall 
pass  to  the  legatee's  representatives  if  he  dies  before  that  time  and 
without  having  received  the  legacy.  And  in  such  cases  the  legacy  is 
from  the  testator's  death  said  to  be  vested  in  interest. 
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Explanaiion. — An  intention  that  a  legacy  to  any  person  shall  not 
bccotnp  vested  in  interest  in  him  is  not  to  bo  inferred  merely  from  a 
provision  whereby  the  payment  or  possession  of  the  thing  bequeathed 
IS  postponed,  or  whereby  a  prior  iutere.-^t  theroiu  ie  benueuthed  to  some 
other  person,  or  whereby  the  income  arising  irom  the  mnd  bequeathed 
is  directed  to  be  accumulated  until  the  time  of  payrpent  arrives,  or  from 
a  provision  that  if  a  particular  event  shall  happou,  the  legacy  shall  go 
over  to  another  person. 

iWiatrationa. 

[n)  A  beonpathe  to  B  100  nipecc,  to  be  paid  to  him  at  tho  death  of  (^.  On  A's  death  the 
legacy  bo«.'omi's  vested  in  interest  iu  B,  and  if  ho  dies  before  C,  his  representatives  arc  en- 
tiUea  to  the  I'^jicy. 

(h)  A  beqneaths  to  B  100  rupe*»P,  to  be  paid  to  him  upon  liis  attaining  the  age  of  18.  On 
A'i  death  the  lugaty  becomes  vested  in  interest  in  B. 

(e)  A  fund  is  bequeathed  to  A  for  life  and  after  his  death  to  B.  On  the  testator's  death 
the  legacy  to  B  bccoiucs  vested  in  interest  in  B. 

('/)  A  fund  is  bcqiieathod  to  A  nntU  B  attains  the  ajyo  of  18,  and  then  to  B.  The  legacy 
to  B  is  vested  in  interest  from  the  testator's  doiith. 

[t]  A  bequeaths  the  whole  of  his  property  to  B  npon  tni«!»f  to  pay  certain  dfbts  out  of 
the  income,  and  then  to  make  over  the  fimd  to  C.  At  A's  death  the  gilt  to  C  becomes  vested 
in  interest  in  him. 

(/)  A  ftind  is  bequeathed  to  A,  B,  and  C  in  equal  shares,  to  be  paid  to  them  on  their 
attaining  the  nge  of  lb  rthpci;tively,  with  a  proviso  that,  if  nil  of  thoin  die  under  Ihe  aye  of  lb*, 
the  log.icy  shall  devolve  upon  D.  On  tho  death  of  the  testator,  the  shires  r  3t  in  interest  in- 
A,  B,  and  C,  subject  to  he  devested  in  case  A,  B,  and  0  sfiail  all  die  under  IS,  and  upon  the 
death  of  any  of  thom  [except  tho  last  am-vivor]  under  the  age  of  16,  his  vesttd  interest  passes, 
so  subject,  to  his  representatives. 

107.  A  legacy  bequeathed  in  case  a  spv^cified  uncertain  event  shall 
happen  does  not  vest  until  that  event  happens.  A  le^^jacy  bequeathed 
in  case  a  specified  uncertain  event  shall  not  happen  does  not  vest  until 
the  happening  of  that  event  becomes  impossible.  In  either  case,  until 
the  condition  has  been  fulfilled,  the  interest  of  tho  legatee  is  called 
contingent. 

Exception, — Where  a  fund  is  bequeathed  to  any  person  upon  his 
attaining  a  particular  age,  and  the  Will  also  gives  to  him  absolutely 
the  income  to  arise  from  the  fund  before  he  reaches  that  age,  or  directs 
the  income,  or  so  much  of  it  as  may  be  necessary,  to  be  applied  for  hia 
benefit ;  the  bequest  of  the  fund  is  not  contingent. 

liluslrations. 

[a)  A  legacy  is  bequeathed  to  D  in  case  A,  B,  and  C  shall  all  die  under  the  ftg«  of  18. 
D  has  a  contingent  inteiest  in  the  legacy  until  A,  B  and  C  all  die  under  18,tor  one  of  them 
Attains  that  age. 

(ft)  A  sum  of  money  is  bequeathed  to  A  *'  in  case  ho  shall  attain  the  age  of  18,"  or, 
"  when  he  shall  attain  the  age  of  18."  A's  interest  in  the  legacy  is  contingent  until  the  condi- 
tion shall  bo  fulfilled  by  his  attaining  that  age. 

(c)  An  estate  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  if  B  shall  then  be 
liTing.  bntifB  shall  not  be  then  living,  to  C.  A.  B,  and  C  survive  tho  testator.  B  and  C 
each  take  a  contingent  interest  in  the  estate  until  the  event  which  is  to  vest  it  in  one  or  in  tho 
other  shall  have  happened. 

td)  An  estate  is  bequeathed  aa  in  the  case  last  supposed.  B  dies  in  the  lifetime  of  A  and 
r.  tfpon  tho  death  of  B  ,C  acquires  a  vested  right  to  obtain  possession  of  tho  estate  upon  A's 
death. 

f«)  A  legacy  is  bequeathed  to  A  when  she  shall  attain  the  age  of  18,  or  shall  marry  under 
that  ags  with  the  consent  of  B,  with  a  proviso  that  if  she  shall  not  attain  18,  or  marry  under 
that  ago  with  B's  consent,  the  legacy  shall  go  to  C.  A  and  C  each  take  a  contingent  interest 
in  tholegacy.  A  attains  the  age  of  18.  A  becomes  absolutely  entitled  to  the  Kga^y,  althoufh 
^Q  may  have  married  under  W  witJiout  th«  consent  of  B. 
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/,  An  Mtate  is  boqnrathed  to  A  until  he  sh?Ul  raamr,  and  after  that  event  to  B.  B'« 
mSerwi  in  the  bequest  im  contingent  until  the  conditio!,  shuill  be  fuitUle*!  by  A's  marvjing'. 

.'<;)  An  estate  ie  bequeathed  to  A  until  he  shall  tike  advautago  of  t  ho  Act  for  the  lielief  of 
Insofvint  Debtors,  and  after  that  event  to  B.  B's  interest  in  the  Do<iuc'8t  is  cootin(;tnt  untal 
A  taJces  advantage  of  the  Act. 

(A)  An  estate  is  bequeathed  to  A  if  he  shall  pay  500  rupcts  to  B.  A's  interest  in  the 
bequest  is  contingent  until  he  has  paid  500  rupees  to  B. 

(f)  A  loaves  his  farm  of  Snltinpor  Khord  to  B,  if  B  shall  convey  his  own  firm  of  Sulrte- 
pur  Buzurg  to  C.  B'a  intexwt  in  the  bequest  is  contingent  until  he  has  conveyed  the  latter 
farm  to  C. 

/}  A  ftind  is  bequeathed  to  A  if  B  ebsU  not  marry  C  within  five  ytxn  htle>r  ih»  testator *• 
death.  A's  interest  in  the  legacy  is  contingi'Ot  until  tlie  con^lition  shall  bo  fuKUIed  by  the 
expiration  of  the  five  years  without  B's  having  raarriod  C,  or  by  the  o<curronoe,  witliiu  that 
period^  of  an  event  which  makes  the  fulfilment  of  the  condition  impossiUU'. 

[k]  A  fund  is  bequeathed  to  A  if  B  shall  not  make  any  provision  for  him  by  Will.  Tlie 
legacy  is  contingent  until  B's  death. 

fj)  A  bequeaths  to  B  500  rupees  a  year  upon  his  attaining  the  age  of  18,  and  direo^s  that 
the  interest,  or  a  competent  part  thereof,  shall  be  applied  for  nis  benctl^  until  he  rcachos  that 
age.    The  legacy  is  vested. 

(la)  A  bequeaths  to  B  600  rupees  when  he  shall  attain  the  age  of  IH,  and  direots  that  a 
certain  snm  out  of  another  fund  shall  be  applied  for  his  maintenance  until  ho  arrives  at  that 
ag  •.   The  legacy  is  contingent 

108.  Whero  a  boquest  is  made  only  to  such  mombors  of  a  class  as 
fihall  have  attained  a  particcdar  ago,  a  person  who  has  not  attained  that 
age  cannot  have  a  rested  interest  in  tbe  legacy. 

Ilbutration* 
A  ftmd  is  bequeathed  to  such  of  the  children  of  A  as  shall  attain  the  age  of  19,  with  a 
direction  that  while  any  child  of  A  9h.all  be  under  the  aore  of  U**.  the  inoome  of  the  snare,  to 
which  it  may  be  presumed  he  will  be  eventually  emit  lea,  shall  be  applied  for  his  mainten- 
ance and  cMlucation.  No  child  of  A  who  is  under  the  ago  of  18  has  a  vested  interest  in  the 
bequest. 


PART  XIV. 
Of  Onerous  Bequests. 

109.  Where  a  bequest  imposes  an  obligation  on  the  legatee,  ho 
can  take  nothing  by  it  unless  he  accept  it  fully. 

lUustration, 
A  having  shares  in  (X)  a  prosperous  joint  stock  company,  and  also  shares  in  (Y)  a  joint 
Rtock  company  in  difficulties,  m  respect  of  which  shares  heavy  calls  are  expected  to  be  made, 
bequeaths  to  B  all  his  shares  in  joint  stock  companies.    B  refuses  to  accept  the  shares  in  (Y). 
He  forfeits  the  shares  in  (X). 

110.  Where  a  will  contains  two  separate  and  INDEPENDENT 
BEQUESTS  to  the  same  person,  the  legatee  is  at  liberty  to  accept  one 
of  them  and  refuse  the  other,  although  the  former  may  be  beneficial 
and  the  latter  onerous. 

HlMtration, 
A  having  a  lease  for  a  term  of  years  of  a  house  at  a  rent  which  he  and  his  representatiVM 
4re  bound  to  pay  duiing  the  term,  and  which  is  higher  than  the  house  can  be  let  for,.be- 

Sueaths  to  B  the  lease  and  a  sum  of  money.    B  refuses  to  accept  the  lease.    He  shall  not  by 
bis  refusal  forfeit  the  money. 


PART  XV. 
Of  Contingent  Bequests. 

111.  Where  a  legacy  is  given  if  a  specified  uncertain  event  shall 
happen,  and  no  time  is  mentioned  in  the  Will  for  the  occurrence  of  that 
event,  the  legacy  cannot  take  effect  unless  such  event  happens  before 
the  period  when  the  fund  bequeathed  is  payable  or  distributable. 
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Illustrations. 

(a)  A  legracy  is  beqneatlied  to  A,  and  ia  cose  of  his  death,  to  B.  If  A  'sorvires  the  tes- 
tator, the  legacy  to  C  does  not  take  effect. 

(b)  A  legacy  is  bequeathed  to  A,  &nd  incase  of  his  death  without  children,  to  B.  If  A 
sorviTes  the  testator  or  dies  in  his  lifetime  leaving  a  child,  the  legacy  to  B  does  not  take  effect. 

(e)  A  legacy  is  bequeathed  to  A  vrheU  and  if  he  attains  the  age  of  18,  and  in  case  of  his 
death  to  B.    A  attains  the  age  of  16.    The  legacy  to  B  does  not  take  effect 

(d)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  and,  "  in  case  of  B's 
death  without  children'^  to  C,  The  words  "  in  case  of  B's  death  without  children,"  are  to  be 
understood  as  meaning  in  case  B  shall  die  without  children  during  the  lifetime  of  A. 

(e)  A  legacy  is  bequeathed  to  A  for  life,  and  after  his  death  to  B,  and  **  in  case  of  B's 
death"  to  C.  The  words  "  in  case  of  B's  death"  are  to  be  considered  as  meaning  *'  in  case  B 
shall  die  in  the  lifetime  of  A> 

112.  Where  a  BEQUEST  is  made  TO  siich  of  certain  PERSONS 
as  shall  be  SURVIVING  at  some  period,  but  the  exact  period  is  no€ 
specified,  the  le^^acy  shall  p^o  to  such  of  them  as  shall  be  alive  at  the 
time  of  paymout  or  distribution,  unless  a  contrary  intention  appear  by 
the  WiU. 

fUustrations* 
(a)    Property  is  bequeathed  to  A  and  B,  to  be  equally  divided  between  \hom.  or  to  the 
survivor  of  them.    If  both  A  and  B  survive  the  testator,  the  legacy  is  equally  divided   bet- 
ween them.    If  A  dies  before  the  testator,  and  B  survives  the  testator,  it  goes  to  B. 

(h)  Prox)orty  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  C,  to  be  equally 
divided  between  them,  or  to  the  survivor  of  them.  B  dies  daring  the  life  of  A  ;  G  sui  vivea 
A.    At  A's  death,  the  l^acy  goes  to  G. 

(c)  Property  is  bequcathe<l  to  A  for  life,  and  after  his  death  to  B  and  C,  or  the  eurvivor, 
with  a  direction  that  if  B  should  not  suivive  the  testator,  his  children  are  to  stard  in  his  place 
C  dies  during  the  lite  of  the  testator  ;  B  survives  the  testator,  but  dies  in  the  iifeume  of  A. 
The  legacy  goes  to  the  representative  of  B. 

(i)  Property  is  bequeathed  to  A  for  life,  and  after  his  death  to  B  and  C,  with  a  direction 
that  in  case  either  of  them  dies  in  the  lifetime  of  A,  the  whole  shall  go  to  the  survivor.  B 
dies  in  the  lifetime  of  A.  Afterwards  G  dios  in  the  lifetime  of  A.  Tne  legacy  goes  to  the 
representative  of  G. 


PART  XVI. 
Of  Conditional  Bequests. 

113.  A  bequest  upon  an  IMPOSSIBLE  CONDITION  is  void. 

lUusirations. 
(a)    An  estate  is  bequeathed  to  A  on  conditicm  that  ho  shall  walk  one  hundred  miles  in 
im  hour.    The  bequest  is  void. 

{b)    A  bequeaths  500  rupees  to  B  on  condition  that  he  shall  marry  A's  daughter.    A's 
daughter  was  dead  at  the  date  of  the  Will.    The  bequest  is  void. 

114.  A  bequest  upon  a  CONDITION,  the  fulElment  of  which 
would  be  CONTRARY  TO  LAW  OR  to  MORALITY,  is  void. 

Illustrations, 
{a}    A  bequeaths  600  mpees  to  B  on  condition  that  he  shall  murder  0.    The  bequest  is 
void. 

{b)    A  bequeaths  5,000  rupees  to  his  niece  if  she  will  desert  her  husband.    The  bequest  is 
Toid. 

115.  Where  a  Will  imposes  a  condition  to  be  fulfilled  before  the 
legatee  can  take  a  vested  interest  in  the  thing  bequeathed,  the  condi- 
tion shall  be  considered  to  have  boon  fullfilled  if  it  has  been  substantial- 
ly complied  with. 


Digitized  by  VjOOQIC 


4CT    10    OF    1S65.  civil,  CODE.      rnAPTER   V.  •>« 

lUtutrationt. 
/»\     A  irffftTv  is  b«iticftth*>d  to  A  on  condition  th«t  he  shall  raanr  vith  the  coniwn*  of  B. 
r  ^"Indi^^maiTswifh  the  written  oon^^^  C  is  p.r«;rt.Ht   the  niarri««     P 

^^^dsTprewnUoAprerioustothemamiigc     El^^  A  of  h:t 

S^ti^^basmadcnoobjecUon,    A  has  falflUed  the  oondiUon. 

fK\  A  l«ra^v  is  b^no^^hed  to  A  on  condition  th^t  he  shall  marrv  wi^h  *h^  consent  of  B 
C.  a^  D.    Ddies     A  marries  with  the  consent  of  B  and  C.    A  has  fultUled  the  condiion. 

(c^  A  legaoT  is  bequeathed  to  A  on  condition  that  he  shall  many  wi'h  ^^^-^^  «>r,sna'-  of  P. 
C  aSa  D  TmKixif'S  m  tbe  lifelimo  of  B.  C.  and  D,  with  the  consent  of  B  and  C  only.  A 
tLs  1-^*  --MHUed  the  condition. 

f  \  A  -jrtcT  is  bequeathed  to  A  on  condition  that  he  shaU  marry  wi^h  tj.f.  «»n»eii^  of  P.  O 
^^-^  I^aliS  il^conditional  assent  of  B  C,  aud  I)  to  hU  r,  a  mp.  w  th  E.  Af  .rwa  ds 
B  C  and  1>  capriaoudy  ix-uact  their  consent.    A  marries  E.    A  h^ts  f-UhJiCd  me  t  onduion. 

U\  A  letra/'y  is  bequeathed  to  A  on  eondition  that  he  sbail  marry  wi»h  the  consent  of  B. 
C  aM  P  Amliri^-i^hout  the  consent  of  B.  C.  and  D,  but  obUms  their  consent  afitr  the 
manUge,'    A  has  not  fulfilled  the  condition. 

I  n  A  maltca  his  TViU,  whereby  he  bequeaths  a  sura  of  money  to  B  if  B  shall  marry  with 
the  .^nkn*  5  A-5  cxch.ii'ot^.  B  marries  during  the  lifetime  of  A,  nrnl  A  afterwaids  expressea 
SI  ^??oba!ionc.f  the  marriage.    A  dies.    The  bequest  to  B  takes  effect. 

fc^  A  If-Jfaoy  is  bequeathed  to  A  if  he  execute*  a  certain  document  within  a  time  speci- 
fl^  In  tbr\v!ll.Thedocnment  is  executed  by  A  withm  a  reasonable  time  but  not  wi  hm 
^  tirneV  ^"^^"^  ^  ^^^  Will.  A  has  not  performed  the  condiUon,  and  is  not  enUtkd  to  rc- 
eei^e  the  legacy. 

116.  Where  there  is  a  bequest  to  one  person  and  a  bequest  of  the 
same  thing  to  anothei  if  the  prior  beguest  shall  fail,  the  second  bequest 
fihall  take"  effect  upon  the  failure  of  the  prior  bequest,  although  the 
failure  may  not  have  occurred  in  the  manner  contemplated  by  the 
testator. 

IHuttratien*. 

ta\  A  beoneaths  a  sum  of  money  to  his  own  childrai  surviring  him,  and  if  they  all  die 
under  18,  to  B;    A  dies  without  having  erer  had  a  child.    The  bequest  to  B  takes  effect. 

th\  A  hfloucaths  a  sum  of  money  to  B  on  condition  that  he  shall  execute  a  certain  docu- 
ment withi^^moSths  after  A^eath  and  if  ho  should  neglect  to  do  so  to  C.  B  die.  in  the 
testator's  lifetime.    The  bequest  to  C  Ukes  effect. 

117.  Where  the  Will  shows  an  intention  that  the  SECOND  BE- 
QUEST shall  take  effect  only  in  the  event  of  the  firpt  bequest  fiatlinpr  in 
a  particular  manner,  the  second  bequest  shall  not  take  effect  unices  the 
prior  bequest  fails  in  that  particular  manner. 

IliuitraHon. 
A  makes  a  beonest  to  his  wife,  hat  in  case  she  should  die  in  his  lifo-timo,  beoucatha  to  B 
that%hich  he  had  Vquoathcd  to  her.    A  and  his  wife  neriah  together,   under  circametancee 
wiS^X  il^poeSible  to  prore  that  she  died  beforrt W.    TEe  bequest  to  B  doe.  not  take 
efllBct. 

118.  A  bequest  may  be  made  to  any  person  with  the  condition 
super-added  that  in  case  a  specified  uncertain  event  shall  happen,  the 
thuiff  bequeathed  shall  go  to  another  person ;  or,  i  hat  in  case  a  specified 
uncertain  event  shall  not  happen,  the  thing  bequeathed  shall  po  over 
to  another  person.  In  each  case  the  ulterior  bequest  is  subject  to  the 
rules  contained  m  Sections  107,  108,  109,  110,  111,  112,  113,  114,  116, 
and  117. 

lUustratioM. 

{a)  A  sum  of  money  is  bequeathed  to  A,  to  be  paid  to  him  at  the  age  of  18,  and  if  he 
shall  die  before  he  attains  that  age,  to  B.  A  takes  a  verted  interest  in  the  legacy,  subject  to 
be  dcTested,  and  go  to  B  in  case  A  Bhull  die  under  18. 

ih)  An  estate  is  bequeathed  to  A  with  a  proviso  that  if  A  shall  disoute  the  com- 
oettncT  of  the '  "Stator  to  make  a  Will,  the  estate  shall  go  to  B.  A  disputes  the  competency  of 
£et«tatortomakea"Will.    The  esUte  goes  to  B. 
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[c;  A  mxm  of  money  is  Lcqnoathtd  to  A  for  life,  and  after  his  dodth  to  B,but  if  B  Bhall 
then  hf  doad,  leftvinp  a  son,  suoh  son  ia  to  Btand  in  the  place  of  B,  B  takes  a  Tested  interest 
in  the  legacy,  subject  to  be  dc vested  if  he  dies  leaTing  a  son  in  A's  lifetime. 

Id)  A  snm  of  money  isbpqiieafhcd  to  A  and  B,  and  ifei*^her  should  die  during  the  life 
of  C,  then  to  Ihr  smvivor  living  at  tho  death  of  C.  A  and  B  dip  l»efoit'  C.  The  gift  over  cun- 
rottakf*  cff"ct.  but  th?  rppreHcntative  of  A  takes  one  half  of  the  money,  and  the  representa- 
tive of  B  tckuft  the  other  half. 

[e]  A  beqnca+hs  to  B  the  interest  of  a  fund  for  life,  and  directs  the  fund  to  bo  divided, 
at  her  death,  eqxiallv  among  her  three  ohildron,  or  pui-h  of  them  as  fhall  be  living  at  her  death. 
All  tJ>e  children  of  B  die  in  A's  life^me.  The  b:que8t  over  cannot  take  effact,  but  the  inter- 
ests of  the  children  pass  to  their  representatives. 

119.  An  ULTERIOR  BEQUEST  of  the  kind  contempkted  b^  tho 
last  preceding  section  cannot  take  cfiect  unless  the  condition  is  strictly 
fulfilled. 

Filu-iirationa 
(a)    A  legacy  is  be<iueathed  to  A  "wi*^h  a  proviso  that  if  he  marries  without  the  consent  of 
B  C,  and  D,  th  'legacy  shall  go  to  E.    1)  dies.    Even  if   A  marries    wi  Jiout   tlic  consent  of 
B  and  C,  the  gift  to  Edocs  not  take  effect. 

il)  A  legacy  is  bequeathed  to  A.  with  a  proviso  that  if  he  msnics  without  the  consent 
of  B,  the  b'gftcy  shnll  go  to  C.  A  mn.rries  wifh  the  consent  of  B.  lie  nfterwaids  becomes  a 
widower,  and  marries  again  without  the  consent  of  B.    The  bequest  to  C  does  not  take  effe-t, 

(c)  A  legacy  is  bequeathed  to  A,  to  be  paid  at  1^  or  marriage,  with  a  proviso  that  if  A 
dies  under  IS,  or  manies  without  the  consent  of  B,  theh-gacy  Kliall  go  to  C,  A  marries  un- 
der 18,  without  tho  consent  of  B.    The  bequest  to  C  takes  effect. 

120.  If  the  ulterior  bequest  be  not  valid,  tho  original  bequest  is 
not  affect<>d  bj  it. 

J  ilust  rations. 
(rt)  An  estate  is  boqneathed  to  A  for  his  life,  with  a  condition  superadded  that  if  he  shall 
not  on  a  given  day  walk  100  mil"s  in  nn  hour,  tho  estnte  shtll  go  to  B.    The  ^conilition  being 
void,  A  retains  his  estate  as  if  no  condition  had  been  inserted  in  the  Will. 

(A)  An  estate  is  bequeatbed  to  A  for  her  life,  and  if  she  do  not  desert  her  husbnnd,  to  P. 
A  is  entitled  to  the  estate  during  her  life  as  if  no  condition  had  been  inserted  in  the  Will. 

(c)  An  estate  is  bequeathed  to  A  for  life,  and,  if  he  marries,  to  the  eldest  son  of  B  for 
life.  B  at  tlje  date  of  the  testator's  death,  had  not  had  a  Ron.  Tho  bequest  over  is  void 
under  Section  92,  and  A  is  entitled  to  the  estate  during  his  life. 

121.  A  bequest  may  be  made  with  the  condition  superadded  that 
it  shall  cease  to  have  cfiect  in  case  a  specified  uncertain  event  shall 
happen,  or  in  case  a  specified  uncertain  event  shall  not  happen. 

JlluairaJtloris. 
(a)    An  estate  is  bequeathed  to  A  for  his  life  with  a  proviso  that  in  case  ho  shall  cut 
down  a  cortAin  wood,  the  beqnest  shall  ccaso  to  Lave  any  effect.    A  cuts  down  the  wood ;  he 
loses  his  life  interest  in  the  estate. 

{h)  An  estate  is  bequeathed  to  A,  provided  that  if  ho  marries  under  the  age  of  25  with- 
out the  consent  of  the  executors  named  in  tixe  Will  tho  estate  shall  cease  to  belong  \jo  him. 
A  marries  under  25  without  the  consent  of  tho  eztcutors.    Tho  estate  ceases  to  belong  to  him. 

(c)  An  estate  is  bequeathed  to  A  provided  that  if  he  shall  not  go  t«  England  within  threo 
years  aft  er  the  testator's  d«ath.  his  interest  in  tho  estate  shall  cease.  A  does  not  go  to  £Dg- 
land  within  tlie  time  i-rcscxibed.    His  interest  in  the  ebtatc  ceases. 

{(i)  An  estate  is  bequeathed  to  A,  with  a  pro\'iBO  that  if  she  becomes  a  Nnn  she  shall 
roaso  to  have  any  interest  in  the  estate.  A  becomes  a  Kun.  She  loses  her  interest  under  thd 
WiU. 

(ij)  A  fund  is  bequeatbed  to  A  for  life,  and  after  his  death  to  B,  if  B>hall  be  tJben  living, 
with  a  proviso  that  if  B  thaJl  become  a  Nttn,  the  bcmicst  to  her  shall  cease  to  have  any  effects 
B  becomes  a  Nun  in  the  lifetime  of  A.    bhc  thci  eby  loses  her  contingent  interest  in  the  fund. 

122.  In  order  that  a  condition  that  a  bequest  shall  cease  to  have 
effect  may  be  valid,  it  is  necessary  that  the  event  to  which  it  relat-es  be 
one  which  could  legally  constitute  the  condition  of  a  bequest,  as  con« 
templatcd  by  the  ouc  hundred  and  seventh  section. 
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123.  TVTiere  a  bequest  is  made  with  a  coDdition  superadded  that 
unless  tho  legatee  shall  perform  a  certain  act,  the  subject-matter  of  the 
bequest  shall  go  to  another  person,  or  the  b^xjuest  fehall  cease  to  have 
eSecti;  but  no  time  is  specified  for  the  performance  of  tlieact;  if  the 
le;:^teo  tak^s  any  step  which  renders  impoesible,  or  indofinitely  post- 
pone?, the  porfortnapco  of  the  act  required,  the  legacy  shall  go  as  if  the 
ie^Ue  had  died  without  porforming  such  act, 

Illritratlons. 
(a)    A  hcqaestis  ttitIc  *o  A  Trifb  a  jvoviao  H\it  nnlcss  ho   cnfera   Ihe   army,  the  legacy 
ri»*lIpo  C'T,i  to  B.     A  mkc-^  lioly    orders,  and  thereby   renders  it  impo&jiblc  that  ho  fchould 
fuufli  ihe  condition.  B  is  cu^i'lcd  ^o  leceivc  the  legacy. 

(A)  A  bcqne«t  is  made  to  A  with  a  oroviso  that  it  shnll  cease  to  have  nny  effecl  it  he  doci 
not  marry  B's  d  «.u;jhtcr.  A  min-ies  a  sti-angei-.  aud  ; hereby  indefinitely  postpones  Uio  fultil* 
msD*:  ol  tae  e  jnditioa.    The  bequ.st  csasos  to  haV3  effect. 

124.  Where  the  Will  requires  an  act  to  bo  performed  by  the  legatee 
within  a  specified  time,  either  as  a  condition  to  be  fulfilled  before  the  le* 
gacy  is  enjoyed,  or  as  a  condition  upon  the  non-fulfilment  of  which  the 
subject-matter  of  the  bequest  is  to  go  over  to  another  person,  or  the  be- 
quest is  to  cease  to  have  efiect ;  the  act  must  ho  performed  within  the 
lime  specified,  unless  the  performancs  of  it  be  prevented  by  fraud,  in 
which  case  such  furt!ier  timo  sliall  be  allowed  as  shall  be  requisite  to 
make  up  for  the  delay  caused  by  such  fraud. 


PART  xvn. 

Of  Bequests  with  Directions  as  to  Application 
or  Enjoyment.' 

125.  Where  a  fund  i»  bequeathed  absolutely  to  or  for  the  benefit 
of  any  person,  but  the  Will  contains  a  direction  that  it  shall  be  applied 
or  enjoyed  in  a  particular  manner,  th3  lecrateo  Hnall  bo  entitled  to  re- 
ceive the  fund  as  if  the  Will  had  co;itained  no  such  direction. 

Jl'Msiraiion. 
A  Kmn  of  money  is  bequea^hod  towards  piaolr.'.ing  a  countiy  residence  for  A,  or  to  per* 
eha.«fl  an  anntii'5'  for  A,  or  to  parchftsc  n.  rommissiou  in  the  Armv  for  A,  or  to  place  A  in  any 
bnsinesa.    A  choosoB  to  i-eceive  the  legacy  in  money.    He  is  enti'led  to  do  so. 

126.  W^hero  a  testator  absolutely  bequeaths  a  fund,  so  as  to  sever 
it  from  hiB  own  estate,  but  directs  that  the  mode  of  enjoyment  of  it  by 
the  legatee  shall  be  restricted  so  as  to  necure  a  specified  benefit  for  the 
legatee;  if  that  benefit  cannot  be  obtained  for  the  legatee  the  fund  be- 
longs  to  him  as  it  the  Will  had  contained  no  sucJi  direction, 

I.l^sirations. 
(a)    A  beqneatfas  the  reaidne  of  his  property  to  be  divided  equally  among  his   dauffhtors, 
tad  duecta  that  the  shores  of  the  danghtem  shall  be  settled  npon  themselvee  respectively  for 
life,  and  be  paid  to  their  children  after  tlieir  death.    All  the   daughters  die  unmarried,  the 
teptueu^ativea  of  each  danghtor  are  entitled  to  hor  share  of  the  residue. 

(h)  A  directs  his  trostees  to  raise  a  enm  of  money  for  his  danghter,  and  he  then  directs 
that  they  shall  invest  the  fund,  and  pay  the  income  arising  from  it  to  her  dniinff  her  life,  and 
divide  the  principal  among  her  chiloren  aft«r  her  death.  Thcdaugliier  dies  without  having 
ever  had  a  child.    Her  representatives  are  entitled  to  the  fund. 

127.^  Where  a  testator  does  not  absolutely  bec[ueath  a  fund,  so  as 
to  sever  it  from  his  own  estate,  but  gives  it  for  certain  purposes,  and  part 
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of  those  parpoaes  cannot  be  fulfilled,  the  fund,  or  so  much  of  it  as  baa 
been  exhausted  upon  the  objects  contemplated  by  the  Will,  remains  a 
part  of  the  estate  of  the  testator. 

Illustrations. 
(a)    A  direrts  that  the  tniBtees  shall  inyest  a  ram   of  mon^  in  a  particular  way,  and 
shall  pay  the  interest  to  his  son  for  life,  and  at  his  death  shall  divido  the  principal  among  hia 
children ;  the  son  dies  without  having  ever  had  a  child.    The  fund,  after  the  son's  death,  be- 
longs to  the  estate  of  the  testator, 

{h)  A  bequeaths  the  residue  of  his  estate  to  be  divided  e<}iially  among  his  daughters, 
with  a  dii-ection  that  they  are  to  have  the  interest  only  during  their  live«,  and  that  at 
their  decease  the  fond  shall  go  to  their  children.  The  daughters  have  no  children.  The  fund 
belongs  to  the  estate  of  tho  testator. 


PART  xvni. 

Of  Bequests  to  an  Executpr. 

128.  If  a  legacy  is  bequeathed  to  a  person  who  is  named  an  ex- 
ecutor of  the  Will,  he  shall  not  take  the  legacy  unless  he  proves  the 
WiU,  or  otherwise  manifests  an  intention  to  act  as  executor. 

ZlUtstration. 
A  legacy  is  given  to  A,  who  is  named  on  executor.    A  orders  the  ftmeral  according  to 
the  direction?!  contained  in  the  Will,  and  dies  a  few  day»  after  the   testator,    without   having 
proved  the  WiU.    A  has  manifested  an  intt^tiou  to  act  as  executor, 


PART  XIX. 
Of  Specific  Legacies. 

129.  Where  a  testator  bequeaths  to  any  person  a  specified  part  of 
his  property,  which  is  distinguished  from  all  other  parts  of  his  property 
the  legacy  is  said  to  be  specific. 

Illustrations. 

(o)    A  bequeaths  to  B— 

"  The  diamond  ring  presented  to  him  by  C." 

"  His  gold  chain." 

**  A  certain  bale  of  wool," 

"  A  certain  picne  of  cloth.** 

**  All  his  hotis<;hold  goods,  which  shall  be  in  or  about  his  dwelling-house  in  31.  Street,  in 
Calcutta,  at  the  time  of  nis  death." 

"  The  sum  of  1,000  i-upees  in  a  certain  chest." 

"  The  debt  which  B  owes  Mm." 

"  All  his  bills,  bonds,  and  securities  belonging  to  him,  lying  in  his  lodgings  in  Calcutta. ** 

"  All  his  furniture  in  his  house  in  Calcutta.** 

"  All  his  goods  on  board  a  certain  ship  then  lying  in  the  River  Hooghly.'* 

•*  2,000  rupees  which  be  had  in  the  hands  of  C." 

"  The  money  due  to  him  on  the  bond  of  D.'* 

"  Uis  mortgrge  on  the  Bampore  Factory." 

"  One-half  of  the  money  owing  to  him  on  his  mortgage  of  Rampore  Factory.** 

"  1,000  rupeee,  being  part  of  a  debt  due  to  him  from  C.'* 

"  His  capital  Stock  of  £1,000  in  East  India  Stock.'* 

"  His  promissory  notes  of  the  Qovemment  of  India,  for  10,000  rupees  in  their  4  per  cent, 
loon.** 

*i  All  such  sums  of  money  as  his  executors  may,  after  bis  death,  receive  in  respect  of  the 
debt  due  to  him  from  tho  insolvent  firm  of  D  and  Company.'* 

*'  All  the  wine  which  he  may  have  in  Ids  cellar  at  the  time  of  his  death.** 

••  Such  of  his  horses  as  B  may  select.'* 

"  All  his  shares  in  the  Bank  of  Bengal.** 

"  All  the  shares  in  the  Bank  of  Bengal  which  he  may  poBsess  at  the  time  of  his  death.'* 

**  Ail  the  money  which  be  has  in  the  five  and  half  per  cent,  loan  of  the  Oovomment  of 
India.** 

**  All  the  (Government  securities  he  ah»U  be  entitled  to  at  the  time  of  hit  decease." 

Bach  of  these  Icgociet  is  specific. 
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ft)  A  having  Oovemmcnt  promisBory  notes  for  10,000  rupees,  beoueaths  to  his  executors 
*"  GjV«-maicnt  promieaory  notca  for  10,000  rape«8  in  trust  to  soil"  for  the  benefit  of  B. 

The  li:gacy  is  specific. 

icf  A,  having  property  at  Benares,  and  also  in  other  places,  bequeaths  to  B  all  his  pro- 
perty at  Benares. 

The  legacy  is  specific. 

id)    A  bequeaths  to  B— 

His  house  in  Calcutta. 

Ilia  zamindari  of  Ram  pore. 

Ilis  taluk  of  Ilamnogar. 

His  lease  of  the  Indigo  factoty  of  Sulkea. 

An  annuity  of  500  rupees  out  of  the  rents  of  his  zamindari  of  TV. 

A  directs  his  zamindari  of  X  to  be  sold,  and  the  proceeds  to  be  invested  for  the  benefit  of 
B.    E^'.ch  of  Uieec  bequests  is  specific. 

('!  A  by  his  Will  charges  his  zamindari  of  Y  with  an  annuity  of  1,  000  rupees  to  C  du- 
ring his  life,  and  subject  to  this  chaise  he  bequeaths  the  zamindaii  to  D.  Each  of  these  be* 
qutsta  is  specific. 

If)    A  bequeaths  a  sum  of  money  to  buy  a  house  in  Calcutta  for  B. 
To  buy  an  eetate  in  Zillah  Fureedporo  for  B. 
To  buy  a  diamond  ring  for  B. 
To  buy  a  house  for  B. 

To  be  invested  in  shares  in  the  Bank  of  Bengal  for  B. 
To  be  invested  in  Government  securities  for  B. 

A  bequeaths  to  B— 

"  A  diamond  ring." 

*•  A  hoiue." 

••  10,000  rupees  worth  of  Oovemment  securities." 

**  An  annuity  of  500  rupees." 

"  2,000  rupees,  to  be  paid  in  cash." 

"So  much  money  as  will  produce  5,000  rupees  4  per  cent    Oovemmcnt  seeurities,*' 

These  bequests  are  not  specific. 

(j)  A,  having  property  in  England  and  property  in  India,  bequeaths  a  legacy  to  B,  uid 
direots  that  it  shall  be  paid  out  of  the  i}rcperty  which  he  may  leave  in  India.  He  also  be- 
queaths a  legacy  to  C,  and  directs  that  it  shall  be  paid  out  of  the  property  which  ho  may 
teAve  in  En^nd. 

No  one  of  these  legacies  is  specific. 

130.  Where  a  sum  certain  is  bequeathed,  the  legacy  is  not  specifio 
merely  because  the  stocks,  funds  or  securities  in  which  it  is  invested 
are  described  in  the  Will. 

IUustr(UioM. 
A  bequeaths  to  B — 

*•  10,000  rupees  of  his  funded  property." 

**  10,000  rupees  of  his  property  now  invested  in  Shares  of  the  East ,  Indian  Eailway 
Company.*' 

**  10,000  rupees  at  present  secured  by  mortgage  of  liampore  Factory," 
No  one  of  these  legacies  is  specific. 

131.  Where  a  bequest  is  made  in  general  terms,  of  a  certain 
amount  of  any  kind  of  stock,  the  legacy  is  not  specific  merely  because 
the  testator  was  at  the  date  of  his  Will  posBessed  of  stock  of  the  speci- 
fied land,  to  an  equal  or  greater  amount  than  the  amount  bequeathed. 

TUustration. 
A  bequeaths  to  B  5,000  rupees  five  per  ccnt^    Government  securities.    A  had  at  the  date 
of  the  VTiil  five  per  cent.    Government  securities  for  6,000  rupees. 
The  legacy  is  not  specific. 

132.  A  money  legacy  is  not  specific  merely  because  the  Will 
)iirect8  its  payment  to  be  postponed  until  some  part  of  the  property  of 
the  testator  shall  have  been  reduced  to  a  certain  form,  or  remitted  to  a 
certain  place. 
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Illustration, 
A  boqpcfithi  to  B  IC  'X)0  rrpeet,  ana  directs  that  this  legacy  shall  be  paid  as  soon  as  A't 
|»roperty  m  India  shall  bu  realized  in  England. 
The  legacy  is  not  specific. 

133.  Whei  0  a  Will  contains  a  bequest  of  the  residue  of  the  testa- 
tor's property  alonsj  with  an  enumeration  of  some  items  of  property  not 
previously  bequeathed,  tlio  articles  enumerated  shall  not  be  deemed  to 
DO  speoilicaUy  bequeathed. 

134.  Whore  property  ir  specifically  bequeathed  to  two  or  more 
personn  in  srxct  ?sion,  it  shall  be  rotaiunl  in  the  form  in  which  tho 
testatur  loft  it,  although  it  may  be  of  such  a  nature  thut  its  value  is  con- 
tinually decreasing. 

IJhistrathi.is. 
(a)    A  hivin?  a  Icise  of  n  home  for  a  term  of  yc.\v«»,  15  of  which  \rere  nnerpired  at  th« 
ti'vie  of  his  death,  ht^s  b(  qucatheJ  the  leaRC  to  B  Idf  his  life,  and  afier  Ws  dea'li  to  C.    B  ifi  to 
fenjoy  the  piorcr'.y  as  A  lefi  it,  although  if  B  lives  for  lo  jears,  C  cm  take  nothing  under  tho 
bequest. 

(5)  A  havir)g  an  "nnuity  during  the  life  of  B.  bequeaths  it  f  o  C  for  his  life,  and  after  C'a 
death  to  D.  C  in  to  enjoy  the  annuity  as  A  Iclc  it,  although,  it  li  dies  before  D,  D  can  take 
Xiothing  uudur  th^  beqtitst. 

135.  Where  property  comprised  in  a  bequ' .st  to  two  or  moro  per- 
sons in  succession  is  not  specifically  bequeathed,  it  shall  in  tho  absoneo 
of  auY  diroct'.oD  to  the  contrary  be  sold,  and  the  proceeds  of  the  sale 
shall  be  invesced  in  such  securities  as  the  ITi^h  Court  may,  by  any 
general  rule  to  be  made  from  time  to  time,  authorize  or  direct,  and  the 
fund  thus  constituted  shall  l>e  enjoyed  by  the  successive  legatees  ao-* 
cording  to  the  terms  of  tho  Will. 

Illustrr'.inn. 

A,  havin:?  a  lf»ase  for  n  term  of  years,  hronratiis  "  all  his  prop'^rtV'  to  B  for  life,  and  af- 
ter Bs  de-it  b.  to  C-  Tht  '*^m  c?  tti  \f^t  bi»  "^olU,  und  the  proceeds  inroHtod  as  stated  iu  the  tcxt^ 
and  tho  finnuil  momc  hi>.-  ^  from  the  fund  is  to  be  paid  to  B  for  iifc.  At  B's  death  tlio 
capital  oi  the  fund  is  to  bo  pa'd  to  C. 

13t>.  If  there  be  a  deficiency  of  assets  to  pay  legacies,  a  epceifid 
logaoy  is  not  liable  to  abate  with  the  general  legacies. 


PART  XX. 
Of  Demonstrative  Legacies. 

137.  Whore  a  testator  bequeaths  a  cortahi  sum  of  money  or  a  cer- 
tain quantity  jof  any  other  commodity,  and  refers  to  a  particular  fund 
or  stock  so  as  to  coustiiate  tho  same  tho  primary  fund  or  stock  out  of 
"whi^h  payment  is  to  be  made,  the  Ic-^acy  is  said  to  be  dcmonstrajive. 

Explam^ion — The  distinction  between  a  specific  legacy  and  a  de- 
monstrative legacy  conni.sia  iu  thir,  that  where  Hpccified  property  is 
gireu  to  tho  legatee,  the  legacy  is  specific ;  where  tlie  legacy  id  directed 
to  be  paid  out  of  specified  property,  it  is  demonstrative. 

Tliui^rations. 
[n)    A  bequeaths  to  B  l.OCO  nipoes,  beintj  pari,  of  a  debt  duo  to  him  from  W.  He  also  be- 
qnearhs  to  C  i  /XK)  rupees  to  bo  paid  out  of  thu  debt  due  to  him  from  W.    The  l^acy  to  B  is 
BpooiHc  ;  the  It  g-icy  to  C  is  demonstrative. 

(6)    A  bequeaths  to  B  '*  ten  bushels  of  tho  com  which  shall  grow  in  his  field  of  Grecnacre* 
•'  W  chests  of  the  Indigo  which  shall  bo  made  at  his  factory  of  Rampore." 
*'  10,000  rupee*  oat  of  hifl  fiyo  per  cent,  promissory  notes  qX  the  Ooyt.  of  Xndio,'^ 


Digitized  by  VjOOQIC 


la  10   OF    1865.  Cim  CODE.     CHAPtES  V.  37 

An  aiuniit7of  500  rupees  "from  his  fanded  property.'*? 

*•  1,000 rupees  ottt  of  the  sum  of  2,000  raphes  due  to  hitn  by  C.** 

'*  A  bequeaths  to  B  an  annuity,  and  directs  it  to  be  paid  out  of  the  rents  axiting 
from  his  talok  ox  lianmagar.*' 

**  A  bequeaths  to  B  "10,000  rupees  out  of  his  estate  at  Ramnogar,"  or  .charges  it 
on  his  estate  at  Uamnagar. 

"  10,000  rupees,  being  his  share  of  the  capibd  embarked  in  a  certain  business." 

Each  of  these  bequests  is  demonstratiTe. 

138.  Where  a  portion  of  a  fand  is  spocifically  bequeathed  and  a 
lej^y  is  directed  to  be  paM  out  of  the  same  fund,  the  portion  epecifi- 
calij  bequeathed  shall  first  bo  paid  to  the  legatees,  and  the  demonstra- 
tive legacy  shall  be  paid  out  of  the  residue  of  the  fund,  and  so  far  as 
the  residue  shall  be  deficient,  out  of  the  genei-al  assets  of  the  testator. 

JUusiration, 
A  bequeaths  to  B  1,000  rupees,  being  part  of  a  debt  due  to  him  from  W.    He  also  be* 
fiueaths  t'.  C  1,000  rupees  to  be  paid  out  ol  the  debt  due  to  him  by  W.  The  debt  due  to  A  from 
w  IS  ouly  ij&OO  rupees ;  of  these  1,500  rupees,  1,000  rupeeii  belong  to  B,  and  500  rupesa  are  to 
be  pud  to  C.    C  is  also  to  receire  500  rupees  out  of  the  general  assets  of  tiio  testau>r. 


PART  XXI. 
Of  Ademption  of  Legacies. 

139.  If  anything  which  has  been  specifically  bequeathed  does  not 
Wloag  to  the  testator  at  the  time  of  his  death,  or  has  been  converted 
into  property  of  a  diflerent  kind,  the  legacy  is  adeemed ;  that  is,  it  can- 
not  take  effect  by  reason  of  tho  subject-matter  having  been  withdrawn 
from  tho  opei*atiou  of  the  Will. 

lUusiratiom, 
(o)    A  bequeaths  to  B— 

*'  The  diamond  ring  presented  to  him  by  C* 

"His  gold  thain,', 

*'  A  certain  bale  of  wool.** 

•'  A  certain  piece  of  cloth.'* 
.  *'  All  his  household  goods  which  shall  be  in  or  about  his  dwelling-house  in  M  streoV 

la  Calcutta,  at  the  time  of  his  death.'. 
A,  in  his  lifetime, 

Sells  or  gircs  away  the  ring. 

Converts  the  chain  into  a  cup. 

Convert  8  tho  wool  into  cloth. 

Mokes  tho  clo'h  into  a  garment. 

T'ikcs  another  house  into  which  ho  removes  all  his  goods. 
£ach  of  these  legacies  is  adeemed. 
(6)    A  btqueatbs  to  B— 

•'  The  sum  of  1 ,000  rupees  in  a  certain  chest.** 

**  All  the  horses  in  his  stable." 
At  the  death  of  A,  no  money  is  found  in  the  chest,  and  no  horses  in  the  stable. 
The  legacies  are  adeemed. 

.      (c)    A  bequeaths  to  B  cei-tain  bales  of  Roods,    A  takes  the  goods  with  him  on  a  Toyage. 
The  ship  and  goods  arc  lost  at  sea,  and  A  is  diowned. 
The  letjocy  is  adeemed, 

140.  A  demonstrative  legacy  io  not  adeemed  by  reason  that  tho 
property  on  which  it  is  charged  by  the  Will  does  not  exist  at  the  timo 
bf  the  death  of  tho  testator,  or  has  been  converted  into  property  of  a 
tlifiereut  kind;  but  it  shallin  such  case  be  paid  out  of  the  general 
%86ets  of  the  testator. 
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141.  Where  the  thing  specifically  bequeathed  is  the  right  to  re- 
ceive something  of  value  from  a  third  party,  and  the  testator  himself 
receives  it,  the  bequest  is  adeemed. 

lUustrationt. 

(a)  A  boquoatha  to  B— 

"  The  debt  which  C  owes  him." 

"  2,000  rupees  which  he  ha«  in  the  Lands  of  D." 

*•  The  money  due  to  him  on  the  bond  of  E." 

"  Hit  mortgage  on  the  Rampore  Factory," 
All  these  debts  are  extinguished  in  A's  lifetime,  some  with  and  some  without  his  conBent. 
All  the  legacies  are  adeem  ecd, 

[b)  A  bequeaths  to  B— 

"  His  interest  in  certain  policies  of  life  ansurancc." 
A  in  his  lifetime  receives  the  amount  of  the  policies.    The  legacy  is  adeemed. 

142.  The  receipt  by  the  testator  of  a  part  of  an  entire  thing  ppeci- 
fically  bequeathed  shall  operate  as  an  ademptiou  of  the  legacy  to  the 
extent  of  the  sum  so  received. 

lUustration. 
A  bequeaths  to  5  **  the  debt  duo  to  hiiu  by  C."    The  debt  amounts  to  10,000  rupees.    0 
pays  to  A  6,000  rupees  the  one-half  of  the  debL    The  legacy  ia  revoked  by  ademption,  so  far 
as  regards  the  6,000  rupees,  received  by  A. 

143.  If  a  portion  of  an  entire  fund  or  stock  be  spccfically  bequea- 
thed, the  receipt  by  the  testator  of  a  portion  of  the  fund  or  stock  shall 
operate  as  an  ademption  only  to  the  extent  of  the  amount  so  received  ; 
and  the  residue  of  the  fund  or  stock  shall  be  applicable  to  the  discharge 
of  the  specific  legacy. 

Illustration. 
A  bequeaths  to  B  one-half  of  the  sum  of  10,000  rupees  due  to  him  from  W.    A  in  his 
lifetime  receives  6,000  rupees,  part  of  the  10,000  rui)ees.    The  4,000  rupees  which  are  due  from 
W  to  A  at  the  time  of  his  death  belong  to  B  under  the  specific  bequest. 

144.  Where  a  portion  of  a  fund  is  specifically  bequeathed  to  ono 
legatee  and  a  legacy  charge  on  the  same  fund  is  bequeathed  to  another 
legatee  ;  if  the  testator  receives  a  portion  of  that  fund,  and  the  remain- 
der of  the  fund  is  insufficient  to  pay  both  the  specific  and  the  demon- 
strative legacy,  the  specific  legacy  shall  be  paid  first,  and  the  residue 
(if  any)  of  the  fund  shall  he  applied  so  far  as  it  will  extend  in  payment 
of  the  demonstrative  legacy,  and  the  rest  of  the  demonstrative  legacy 
shall  be  paid  out  of  the  general  assets  of  the  testator. 

Illustration, 
A  bequeaths  to  B  1,000  rupees  part  of  the  debt  of  2,000  rupees  due  to  him  from  W.  He 
also  bequeaths  to  C  1,000  rupees  to  be  paid  out  of  the  debt  due  to  him  from  W.  A  after- 
wards receives  500  rupees,  part  of  that  debt,  and  dies  leaving  only  1,600  rupees  duo  to  him 
from  W.  Of  these  1,500  rupees,  1,000  rupees  belong  to  B,  and  500  rupees  are  to  be  paid  to  C. 
C  is  also  to  receive  600  rupees  out  of  the  general  assets  of  the  testator. 

145.  "Where  stock  which  has  been  specifically  bequeathed  does  not 
exist  at  the  testator*s  death,  the  legacy  is  adeemea. 

Illustration, 

A  bequeaths  to  B— 

*'  His  capital  stock  of  £1,000.  in  East  IncUa  Stock." 

"  His  promissory  notes  of  the  Government  of  India  for  10,000  rupeea  in  their  i  per 
cent,  loan." 

A  sells  the  stock  and  the  notes. 
The  legacies  are  adeemed. 
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146.  Where  stock  which  has  been  specifically  boauoathod,  does 
only  ill  part  exist  at  the  testator's  death,  the  le^^acy  is  aueemed  bo  far 
as  regards  that  part  of  \he  stock  which  hM  ceased  to  exist. 

TUusiration. 
A  bequeaths  to  B — 

•'  His  10,000  rupees  in  the  five  and  half  per  cent,  loan  of  tho  Gcvemmcnt  of  India." 
A  sells  one -half  of  his  10,000  iiipoos  in  the  loan  in  question. 
One-half  of  the  lef'ary  is  adeemed. 

147.  A  specific  beqncsb  of  goods  under  a  description  connecting 
them  with  a  certain  place,  is  not  adeemed  by  reason  that  they  have  been 
removed  from  such  place  from  any  temporary  cause,  or  by  fraud,  or 
without  the  knowledge  or  sanction  of  the  testator. 

lUustraiioTis. 

{a)  A  beqtieaths  to  B  "  all  hii  housohold  goods  which  shall  ho  in  or  about  his  dwcllinj- 
hotts?  in  Calmtta  at  the  rime  of  his  death."  The  gooila  are  removed  from  the  house  to  save 
them  from  lire.    A  dies  before  they  are  brought  back. 

{h)  A  't  f^ucaths  to  B  **  all  his  household  goods  which  shall  be  in  or  about  his  dwelling- 
house  in  Calz-utta  at  the  time  of  his  death."  "During  A 'a  absence  upon  a  journey  the  whole 
of  tb*»  f^ooZs  are  removed  from  the  house.    A  dies  without  having  sanctioued  their  removal. 

Xtither  of  these  Ingucies  is  adeemed. 

148.  The  removal  of  the  thing  bequeathed  from  the  place  in  which 
it  is  stated  in  tho  Will  to  be  situated,  does  not  constitute  an  ademption, 
where  riio  place  is  only  referred  to  in  order  to  complete  the  description 
of  what  the  testator  meant  to  bequeath. 

lUustrations. 

[<i)  A  bequeaths  to  B  all  the  bills,  bonds,  and  other  securities  for  money  belonging  to 
him  tl^n  h*ing  in  his  lodgings  in  Calcutta.  At  the  time  of  his  death,  these  effects  had  been 
removed  from  his  lodgings  in  Calcutta. 

(**)  A  bequeiths  to  B  aU  his  furniture  then  in  his  houBe  In  Cftlcutta.  The  testator  has 
a  bouse  at  Calcutta  and  another  at  Chinsurah,  in  which  he  live  s  alternately,  being  poRsesscd  of 
one  set  of  fcmiture  only,  which  he  remo%*e8  with  h  msclf  to  each  house.  At  the  time  of  his 
deaih,  the  furniture  is  in  the  house  at  Chinsurah. 

(c)    A    b'^neaths  to  B  all  his  goods  on  board  a  certain  ship  then  lying  in   the  Iliver  * 
Hooghly.    Th'^  goo'is  arc  removed  by  A*8  directions  to  a  warehouse,  in  which  they  remain  at 
the  tone  of  A's  death. 

No  OD6  of  these  legacies  is  revoked  by  ademption. 

1 49.  Where  tho  thinf]^  bequeathed  is  not  the  nght  to  receive  some- 
thing of  value  from  a  third  person,  but  the  money  or  other  commodity 
■which  shall  be  received  from  the  third  person  by  the  testator  himself  or 
by  his  representatives,  the  receipt  of  such  sum  of  money  or  other  com- 
modity by  tho  testator  shall  not  constitute  an  ademption ;  but  if  he 
mixes  it  up  with  the  general  mass  of  his  property,  the  legacy  is 
adeemed. 

fUuitration. 
A    beqrneaths  to  B  whatever  sum  may  bo  received  from   his  claim   on  C.    A  receives  the 
whole  of  his  claim  on  C,  and  sets  it  apart  from  the  general  mass  of  his  property.    The  legacy 
is  not  adetjmed. 

150.  Where  a  thing  specifically  bequeathed  undergoes  a  change 
between  tho  date  of  tho  Will  and  the  testator's  death,  and  the  change 
takes  place  by  operation  of  law,  or  in  the  course  of  execution  of  the  pro- 
visions of  any  legal  instrument  under  which  the  thing  bequeathed  was 
teld,  the  legacy  is  not  adeemed  by  reason  of  such  change. 

lUuMrationa. 

(a)  A  bequeaths  to  B  "  all  the  money  which  he  has  in  the  five  and  a  half  per  cent  loan  of 
tb©  UoTemmcnt  of  India." 

the  securitiet  for  the  ftre  and  a  half  per  cent,  loan  are  converted  during  A's  lifetime  into 
6  P«r  ctnt.  •lock. 
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(^)  ▲  bequeaths  to  B  the  snm  of  2,000Z.,  invested  In  Consols  in  the  names  of  trostees 
for  A. 

The  sum  of  2,000/.  is  ti-ansferred  by  the  trustees  into  A*s  own  name. 

(f)  A  K^quoaths  to  B  the  sum  of  10,000  rupees  in  promissory  no+rs  of  th<»  Government  of 
IndLi,  whlih  he  has  power,  under  hi»*  mania^  settlement,  to  dispose  of  by  will.  Aftei  waids, 
in  A's  lifi>time,  the  fund  is  conTcr:ed  into  Consols  by  virtue  of  an  au^Jiotity  contained  in  Iho 
fit;ttlement. 

No  one  of  these  legacies  his  been  adeemed. 

151.  "Where  a  thin.or  specifically  boqnoathcd  undcrGrocs  a  cliange 
bettveon  the  date  of  tlie  Will  and  the  testator's  death,  and  the  chaapro 
ta^ves  place  without  the  knowledge  or  sauction  of  tho  testator,  the  le- 
gacy is  not  adeemed. 

Illustration, 
A  bcqu-'aths  to  B  "all  hifl  3 per  eent.  Can*«ols."    The  Console  are,  T7i*hou<-  A's  know- 
ledge, sold  by  his  agent,  and  the  proceeds  converted  into  East  India  Stock.    This  legaiy  ia 
not  adeemed. 

152.  Where  stock  which  has  been  specifically  bequeathed  is  lent 
to  a  third  party  on  condition  that  it  shall  be  replaced,  and  it  is  replaced 
accordiugl}*,  the  Ic^'^rncy  is  not  adeemed. 

153.  Where  stock  specifically  bequeathed  is  sold:  and  an  equal 
quantity  of  the  same  ptock  is  afterwards  purchased  and  belongs  to  the 
testator  at  his  death,  tho  legacy  is  not  adeemed. 


PART  xxn. 

Of  the  Pajrment  of  Liabilities  in  respect  of  the 
Subject  of  a  Bequest. 

154.  Where  property  specifically  beq^ueathed  is  subject  at  the 
death  of  the  testator  to  any  pledge,  lien,  or  incumbrance,  created  by  the 
testator  himself  or  by  any  person  under  whoin  he  claims;  then,  unless  a 
contrary  intention  appears  by  the  Will,  the  lejjatee,  if  he  accepts  the 
bequest,  shall  accept  it  subject  to  such  pled^^fo  or  incumbrance,  and 
ehall  (as  between  himself  and  tho  testalor*8  estate)  be  liable  to  make 
good  the  amount  of  such  pledge  or  incumbrance.  A  contrary  intention 
shall  not  be  inferred  from  any  direction  which  tho  Will  may  contain  for 
the  payment  of  the  testator*B  debts  generally. 

^  Explanation — A  periodical  payment  in  the  nature  of  land-revenue 
or  in  the  nature  of  rent,  is  not  sucli  an  incumbrance  as  is  contemplated 
by  this  Section. 

lUustratums, 
{a)    A  bequeaths  to  B  tho  diamond  ring:  given  him  br  C.    At  A's  death  the  tiag  is  held 
in  pawn  by  D,  to  whom  it  has  been  pledged  by  A.    It  is  the  duly  of  A's  executors,  if  the  state 
of  tho  tesUtor's  assets  will  allow  them,  to  allow  B  to  redeem  the  ring. 

(h)  A  bequeaths  to  B  a  samindarl,  which  at  A's  death  Is  subject  to  a  mortgage  for  10.000 
ru]}ees  and  tho  whole  of  the  prinripnl  sum,  together  with  interest  to  the  amount  of  1,000 
rupees,  is  due  at  A's  detith.  B,  if  he  accept  tho  bequest,  aeeepts  it  subject  to  this  charge, 
and  is  liable,  as  between  himself  and  A's  estate,  to  pay  the  sum  of  11,000  rupees  thus  due. 

155.  Where  any  thing  is  to  be  done  to  complete  the  testator's  title 
to  the  thing  bequeathed,  it  is  to  bo  done  at  the  cost  of  the  testator's 
estate. 
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Jllustrationit, 
fc)    A  haying  contracted  in  feneral  terms^for  the  purefaaM  of  a  pieee  of  Uni!  at  a  oertaf n 
pnse  beq;u£aths  it  to  B,  and  dies  befoxe  ha  has  paid  the  pnmhnift  mnnnj     The  purchaau* 
nwmcT  must  b«  made  good  ont  of  A's  aesete. 

'I)  A  having  contracted  for  the  purchase  of  a  ptece  of  hind  for  a  oertaio  «nm  of  moner, 
ofj»-!i?lf  Of  which  ifl  to  be  paid  down,  and  the  other  oalf  aecured  by  Cior^irafre  of  the  land, 
V«eq[aMitfas  H  to  B.  and  dies  before  he  haa  paid  or  tccnred  any  part  of  the  purchaae-money« 
Oiife-iialf  of  the  pnrdkaae-moitey  mutt  be  paid  out  of  A's  aaseta. 

156.  Where  there  is  a  bequest  of  any  interest  in  immoveable  pro- 
perty, in  respect  of  which  payment  in  the  nature  of  land  revenue  or  in 
the  nature  of  rent  haa  to  be  made  periodically,  the  estate  of  the  testator 
shall  (as  between  such  estate  and  the  lec;atee)  make  good  such  payments 
€39*  a  proportion  of  them  up  to  the  day  ot  his  death. 

IUu»trtUion. 
A  beqneaths  to  B  a  honse,  in  respect  of  which  866  rupoea  are  payable  annually  by  way  c  ^ 
rent,   A  Tttys  hia  rent  at  the  usual  thne,  and  dies  26  days  after.    A's  estate  shall  make  good 
45  rupees  in  reepect  of  the  rent. 

157.  In  the  absence  of  any  direction  in  the  Will,  where  there  is  a 
specific  bequest  of  stock  in  a  Joint  Stock  Company,  if  any  call  or  other 
payment  is  due  from  the  testator  at  the  time  of  his  death  in  respect 
of  such  stock,  such  call  or  payment  shall,  as  between  the  testator's  estate 
and  the  legatee,  be  borne  by  such  estate ;  but  if  any  call  or  other  pay- 
ment shall,  after  the  testator's  death,  become  due  in  respect  of  such 
stock,  the  same  shall,  as  between  the  testator's  estate  and  the  legatee^ 
be  borne  by  tha  legatee  if  he  accept  the  bequest. 

nUtstrations* 
{a)    A  bequeaths  to  B  his  shares  in  a  certain  railway.    At  A's  death  there  was  due  from 
him  the  sum  of  £5  in  respect  of  each  share,  being  the  amount  of  a  call  which  had   been  duly 
made ;  foul  *he  sum  of  6«.  in  respect  of  each  share,  being  the  amount  of  interest  which  had  ac- 
crued due  in  respect  of  the  call.    These  payments  must  be  borne  by  A's  estate. 

(h)  A  has  agreed  to  take  50  f^haree  in  an  intended  Joint  stock  Company,and  has  contract  • 
cd  to  pay  up  £5  in  respect  of  each  share,  whir>h  sum  must  be  paid  before  his  title  to  the  shares 
esa  be  completed.  A  bequea  hs  these  shares  to  'P.  The  estate  of  A  must  make  good  the  pay* 
mcnts  wl^ch  were  necessary  to  lomplete  A's  title. 

(e)  A  bequeaths  to  B  his  shares  in  a  certain  railway.  B  accepts  the  legacy.  After  A's 
death,  a  call  is  made  in  respect  of  ihe  shares.    B  must  pay  the  call. 

{4)  A  bequeaths  to  B  his  shares  in  a  Joint  Stock  Company.  B  aoccpts  the  bequest. 
Afterwards  the  affairs  of  the  Company  are  wound  up,  and  each  shareholder  is  called  upon  for 
eontribntion.     The  amount  of  the  contribution  must  be  borne  by  the  legatee. 

f«)  Ate  the  owner  of  ten  shares  in  a  Railway  Company.  At  a  meeting  held  during  his 
lifetime  a  call  is  made  of  £3  per  share,  payable  by  three  instalments.  A  bequeaths  his 
^mn  to  B,  and  dlM  between  the  day  fixed  for  the  payment  of  the  first  and  the  day  fixed  for 
tik^  payment  of  the  second  icstalment^  and  without  haring  paid  the  first  instalmen*-.  A's  es- 
tate must  pay  the  flnt  instalment,  and  B,  if  he  accepts  the  legacy,  must  pay  the  remainiag 
instalmi^U. 


PART  XXIII. 
Of  Bequests  of  Things  described  in  general  Terms. 

158.  If  there  be  a  bequest  of  something  described  in  general  terms, 
the  eTOcntor  must  purchase  for  the  legatee  what  may  reasonably  be 
considored  to  answer  the  description. 

Ilhtstrationt. 

(ft)  A  V^qn#^*hs  to  B  /»  pair  of  carriage  horses,  or  a  diamond  ring.  The  executor  must 
Bnmde  th*»  leg«*«e  with  such  articles,  if  the  state  oi'  the  ass  ts  will  allow  it. 

(*  ]  A  beqii'*^*^^  to  B  "  his  V  lir  of  carriage  horsti."  A  had  no  OiUxi&gh  horses  at  tbo  tima 
of  his  death.     Ti»e  legacy  fails. 
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PART  XXIV. 
Of  Bequests  of  the  Interest  or  Produce  of  a  Fund. 

159.  Where  the  interest  or  produce  of  a  fund  is  bequeathed  to  any 
person,  and  the  Will  affords  no  indication  of  an  intention  that  the  en- 
jojrment  of  the  bequest  should  be  of  limited  duration,  the  principal,  as 
well  as  the  interest,  shall  belong  to  the  legatee. 

Illustratiotis. 
(a)    A  bAgneaths  to  B  the  interest  of  hifl  6  per  cent,    proraisiory  notes  of  the  Government 
of  India.    There  is  no  otiier  clause  in  the  Will  aflfeotin^  those  secuiities.    B  is  entitled  to  A'a 
5  per  cent,  promissory  notes  of  the  Government  of  India. 

{b)  A  b^neaths  the  interest  of  his  five  and  a  half  per  cent,  promissory  notes  of  the 
Government  of  India  to  B  for  his  life,  and  after  his  death  to  C.  B  i%  entitled  to  the  interest 
of  the  notes  during  bis  life,  and  C  is  entitled  to  the  notes  upon  B's  death. 

(c)    A  bequeaths  to  B  the  rents  of  his  lands  at  X.    B  is  entitled  to  the  lands. 


PART  XXV. 
Of  Bequests  of  Annuities. 

160.  Where  an  annuity  is  created  by  Will,  the  legatee  is  entitled 
to  receive  it  for  his  life  only,  unless  a  contrary  intention  appears  by  the 
Will.  And  this  rule  shall  not  be  varied  by  the  circumstance  that  the 
annuity  is  directed  to  be  paid  out  of  the  property  generally  or  that  a 
-sum  of  money  is  bequeathed  to  be  invested  in  the  purchase  of  it. 

lUuatrationg. 
(a)    A  bequeaths  to  B  600  rupees  a  y«ar.    B  is  entitled  during  his  life  to  receive  tiio  an- 
nual sum  of  500  rupees. 

(h)  A  bequeaths  to  B  the  sura  of  500  rupees  monthly.  B  is  entitle  during  his  life  to  re- 
vive Uie  sum  of  600  rupees  every  month. 

(e)  A  bequeaths  an  annuity  of  500  rupees  to  B  for  life,  and  on  B's  death  to  C.  B  is  en- 
titled to  an  annuity  of  500  rupees  during  his  life.  C,  if  he  survives  B,  is  entitled  to  an  annu- 
ity of  500  rupees  from  B's  deatii  until  his  own  deaUi. 

161.  Where  the  Will  directs  that  an  annuity  shall  be  provided  for 
any  person  out  of  the  proceeds  of  property,  or  out  of  property  generally, 
or  where  money  is  bequeathed  to  be  invested  in  the  purchase  of  an 
annuity  for  any  person,  on  the  testator*s  death  the  legacy  vests  in  inter- 
est in  the  legatee,  and  he  is  entitled  at  his  option  to  have  an  annuity 
purchased  for  him,  or  to  receive  the  money  appropriated  for  that  pur- 
pose by  the  Will. 

lUustrcUions. 
(a)    A  by  his  "Will  directs  that  his  executors  shall  out  of  his  property  purchase  an  annuity 
of  1,000  rupees  for  B.    B  is  entitled  at  his  option  to  have  an  annuity  of  1,000  rupees  for  his 
life  purchased  for  him,  or  to  receive  such  a  sum  aa  will  be  sufficient  for  the  purchase  of  such 
an  annuity. 

{b)  A  bequeaths  a  ftmd  to  B  for  his  life,  and  directs  that  after  B's  death  it  shall  be  laid 
out  in  the  purchase  of  an  annuity  for  C.  B  and  C  survive  the  testator.  C  dies  in  B's  lifetime. 
Oxk  B's  death  the  fund  belongs  to  the  representative  of  C. 

162.  Where  an  annuity  is  bequeathed,  but  the  assets  of  the  testa- 
tor are  not  sufficient  to  pay  all  the  legacies  given  by  the  Will,  the 
annuity  shall  abate  in  the  same  proportion  as  the  other  pecuniary  lega- 
cies given  by  the  Will. 

163.  Where  there  is  a  gift  of  an  annuity  and  a  residuary  gift,  the 
whol«  of  the  annuity  is  to  be  satisfied  before  any  part  of  the  residue  is 
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paid  to  the  residuary  legatee,-  and,  if  necesaai 
tot'B  estate  shall  be  appned  for  that  purpose. 


paid  to  the  residuary  legatee,-  and,  if  necessary,  the  capital  of  the  testa* 
pnedfoi 


PART  XXVI. 
Of  Legacies  to  Creditors  and  Portioners. 

1G4.  Where  a  debtor  bequeaths  a  legacy  to  his  creditor,  and  it 
does  not  appear  from  the  Will  that  the  legacy  is  meant  as  a  satisfaction 
of  the  debt,  the  creditor  shall  be  entitled  to  the  legacy  as  well  aa  to  the 
amount  of  the  debt. 

165.  Where  a  parent  who  is  under  obligation  by  contract  to  pro- 
Tide  a  portion  for  a  child,  fails  to  do  so,  and  afterwards  bequeaths  a 
legacy  to  the  child,  and  does  not  intimate  by  his  Will  that  the  legacy 
i^  meant  as  a  satisfaction  of  the  portion,  the  child  shall  be  entitled  to 
toceive  the  legacy  as  well  as  the  portion. 

ItUtstratioiu 
A,  by  articlM  entered  into  in  contemplation  of  his  marriage  with  B,  covenanted  that  ha 
would  pay  to  each  of  the  dautrhtera  of  the  intended  marri  'f?o  a  portion  of  20,000  rupoea  on  her 
loarriage.  This  covenant  having  been  broken  ,A  bequeatlia  2,000  rupe^  to  each  of  the  mar- 
ri*<dd&nghteraofhimeelf  and  B.  The  logateoa  are  (;utitkd  to  the  benefit  of  this  bequest  in 
addition  to  their  portiuna. 

166.  No  bequest  shall  be  wholly  or  partially  adeemed  by  a  subse- 
quent provision  made  by  settlement  or  otnerwise  for  the  legatee. 

lUustrationt. 
{a)    A  beqneaths  30,000  rapoes  to  his  son  B,    He  afterwards  gives  to  B  the  sum  of  20,000 
npe^    The  legacy  is  not  thereby  adeemed. 

[h)  A  bequeaths  40,000  rupees  to  B,  his  orphan  niece,  whom  he  had  brought  up  fk-om  her 
infancy.  A^erwords,  on  the  occasion  of  B's  marriage,  A  settles  upon  her  the  sum  of  00,000 
rupees.    The  legacy  is  not- thereby  diminished. 


PARTXXVn. 
Of  Election. 

167.  Where  a  man,  by  his  Will,  professes  to  dispose  of  something 
which  he  has  no  right  to  dispose  of,  the  person  to  whom  the  thing  be- 
Ibngs  shall  elect  eitlier  to  confirm  such  disposition  or  to  dissent  from  it, 
and  in  the  latter  case  he  shall  give  up  any  benefits  which  may  have 
been  provided  for  him  by  the  Will. 

168.  The  interest  so  relinquished  shall  devolve  as  if  it  had  not  been 
disposed  of  by  the  Will  in  favour  of  the  le^tee,  subject,  nevertheless,  to 
the  charge  of  making  good  to  the  disappointed  legatee  the  amount  or 
value  of  the  gift  attempted  to  be  given  to  him  by  the  Will, 

169.  This  rule  will  apply  whether  the  testator  does  or  does  not 
believe  that  which  he  professes  to  dispose  of  by  his  Will  to  be  his  own. 

lUustrcUioHS. 
[a)  The  fiorm  of  Sultanpur  was  the  property  of  C.  A  bequeathed  it  to  B,  gitiag  a  legary 
of  1,000  mpem  to  C.  C  bos  elected  to  retain  his  &rm  of  Sultanpur,  whioh  is  worth  800  rupees 
Cforleushislegacy  of  1,000  rupees,  of  which  800  rupees  ^oes  to  B,  and  the  remaining  2oi) 
tupc<f«  falls  into  the  residuary  bequest,  or  dcyolves  according  to  the  rules  oX  intestate  eucces- 
ttun,  as  the  case  may  be. 
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{h)  A  beqaeaths  an  esUt«  to  B  in  case  B'a  elder  brother  (who  is  married  and  h%8  chil- 
dren) shall  leare  no  issue  livinp  at  his  death.  A  also  Dequeaths  to  C  a  jewel,  which  belongs 
to  B.    B  must  eloct  to  give  up  the  jewel,  or  to  lose  the  estate. 

(c)  A  bec;iiea*hs  to  B  1,000  rupees,  and  to  C  an  estate  which  will  under  a  settlement,  be- 
long to  B  if  hu  elder  brother  (who  is  n.arried,  and  Ins  children^  shall  leave  no  isbue  living  at 
his  death,    B  must  elect  to  give  up  the  estate,  or  to  lojo  the  legacy. 

(d)  A,  a  person  c.f  the  age  of  18  domiciled  in  British  India,  but  owning  real  property  in 
England,  to  wnich  C  ia  heir-at-Hw,  bi-queaths  a  Jeg^iey  to  C,  and  s  ibjpct  thereto  devises  and 
beoueaths  to  B  **  all  his  property,  whatsoever  and  wheresoever"  and  dies  under  21.  The  real 
property  in  England  does  not  pasg  by  the  Will.  C  may  claim  his  l^^oy  without  giving  up 
tbe  real  property  in  England. 

170.  A  bequest  for  a  man's  benefit  is,  for  the  purpose  of  election, 
ihe  same  thing  as  a  bequest  made  to  himself. 

nUutration. 
The  farm  of  Sultanpur  Khtird  being  the  property  of  B,  A  beqileath'^d  it  to  C  ;  and  l>e- 

?[ueathed  another  farm  railed  Sultnnpnr  Buzurg  to  his  own  executors,  with  a  direction  th*t 
t  should  be  sold,  and  the  proct-cds  applied  in  payment  of  B'n  debts.  B  must  elect  whethvr 
he  will  abide  by  the  Will  or  keep  his  farm  of  Sultanpur  £.hurd  in  opposition  to  it. 

171.  A  person  taking  no  benefit  directly  under  the  Will,  but  deriv- 
ing a  benefit  under  it  indirectly,  is  not  put  to  his  election. 

Tlluttration. 
The  lands  of  Sultanpur  are  settled  upon  C  for  life,  and  after  his  death  upon  D.  his  only 
^hild.  A  bequeaths  the  lands  of  fltdtanprur  to  B,  and  1,000  rupees  to  C.  C  dies  intestate, 
ihortly  after  the  testator,  and  without  having"  mfido  any  election.  D  takes  out  administra- 
tion to  C,  and  as  adminiatrator  elects  on  behalf  of  C's  estat©  to  take  under  the  Will.  Xr.  tliat 
capacity  he  receives  the  Ic^cy  of  1,<»(W  rupees,  and  accounts  to  B  for  the  rents  of  the  l»mos  of 
fiidtanpur  which  accrued  after  the  death  ox  the  testator  and  before  the  death  of  C.  In  his  in- 
dividual character  ho  retains  the  lands  of  8ult mpur  in  opposition  to  the  Will. 

172.  A  person  who  in  his  individual  capacity  takes  a  benefit  under 
ihe  Will,  may  in  amothot'  chai'acter  eloct  to  take  iu  opposition  to  the 
W^iU. 

Illustration, 
The  estate  of  Sultanpnr  is  settled  upon  A  for  life,  and  after  Lis  death  upon  B.  A  leavc« 
the  estate  of  Sultanpur  t^  D,  and  2,000  rupees  toB,  and  l,OtX>  rupees  to  C,  who  is  B's  only 
thUd.  B  dies  intestate*,  shortly  after  the  testator,  without  having  made  an  election.  C  takes 
but  administration  to  B.  and  as  administrator  elects  to  keep  the  estate  of  Sultanpur  in  op- 
{>osition  to  the  Will,  ana  to  relinquish  tbe  legacy  of  2,000  rupees.  C  may  do  this,  and  yet 
claim  his  legacy  of  1,000  rupees  under  the  Wul. 

Excej[itimi  to  the  fix  last  Eules, — Where  a  particular  gift  is  express-* 
ed  in  the  Will  to  be  in  lieu  of  something  belonging  to  the  legatee,  which 
is  also  in  terms  disposed  of  by  the  Will*  if  the  legatee  claims  that  thing 
be  must  relinquish  the  particular  gift,  but  he  is  not  bound  to  relinquish 
any  other  benefit  given  to  him  by  the  Will; 

lihtstraiion. 

Tnder  A's  marriage  settlement  his  wife  is  entitled,  if  she  ■urvlvos  him,  to  the  enjoyment 
of  the  estate  of  Sultanpur  during  her  life. 

A  by  his  Will  bequeaths  to  his  wife  an  annuity  of  2001  durinjj  her  life,  in  lieu  of  her  in- 
terest in  the  estate  of  Stdtanpur,  which  estate  he  bequeaths  to  his  son.  He  also  gives  bis 
wife  a  legacy  of  1.0001.  The  widow  elects  to  take  what  she  is  entitled  to  under  the  settlement . 
fihe  is  bound  to  relinquish  the  annuity,  but  not  the  legacy  of  l,000l 

173.  Acceptance  of  a  benefit  given  by  the  Will  constitutes  an  elec- 
tion by  the  legatee  to  take  under  the  Will,  if  he  has  knowledge  of  his 
right  to  elect,  and  of  those  circumstances  which  would  influence  the 
judgment  of  a  reasonable  man  in  making  an  election,  or  if  he  waives 
inquiry  into  the  cireumstanccs. 

tUtutration*. 
[a)  A  is  owner  of  an  ^s^te  called  Sultanpur  Khurd  and  has  a  life  interest  in  another 
estate  called  bultanpur  Buzurg  to  which,  upon  hii  death,  his  son  B  will  be  absolutely  entitled. 
The  Will  of  A  gives  the  estate  of  Sultanpur  Khurd  to  B,  and  the  estate  of  Sultaiyiur  BuTurg 
to  C.  B.  in  iffnoi*ance  of  his  own  right  to  the  cstato  of  Sultanpur  Bnzurg  allows  G  to  taka 
posseMicn  of  it,  and  enters  into  possession  of  the  esUttQ  of  Sultanpur  Khord.  B  has  not  oob* 
Imed  UN  l)«qn««t  Qi  Sultanpiu;  fiuzurg  t^  g, 
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[b)  B.  th«  eldest  urn  of  A,  is  tlio  pomenor  of  an  estate  called  SultAnpnr.  A  bequeaths 
^nltanpiir  to  C,  and  to  B  th«  residtie  of  A'a  property.  B  having  been  informed  by  A'e  execu- 
tor* that  the  residue  wlU  amount  to  5,000  rupees,  allows  .C  to  take  possession  of  Sultanpur. 
He  aft<>rward8  discoTors  that  the  residue  docs  not  amount  to  more  than  500  rupees.  B  has 
tMt  confirmed  the  bequest  of  the  estate  of  Sultanpur  to  C. 

17-4.  Such  knowledge  or  waiver  of  inquiry  shall,  in  the  absence  of 
evidence  to  the  contrary,  be  presumed  if  the  legatee  has  enjoyed  for 
two  years  the  benefits  provided  for  him  by  the  Will  without  doing  any 
act  to  express  dissent. 

175.  Such  knowledge  or  waiver  of  inquiry  may  be  inferred  from 
any  aci  of  the  legatee  which  renders  it  impossible  to  place  the  persons 
interested  in  the  subject-matter  of  the  bequest  in  the  same  condition  as 
if  Bach  act  had  not  been  done* 

tUiuiration, 
A  bequeaths  to  B  an  estate  to  which  C  is  entitled,  and  to  C  a  coal  mine.    0  takes  posses- 
ion of  the  mine,  and  exhausts  it/    He  has  thereby  confirmed  the  bequest  of  the  estate  to  B. 

176.  If  the  legatee  shall  not,  within  one  year  after  the  death  of 
the  testator,  signify  to  the  testator  s  representatives  his  intention  to 
confirm  or  to  dissent  from  the  Will,  the  representatives  shall,  UDon  the 
expiration  of  that  period,  require  him  to  make  his  election;  and  if  he 
does  not  comply  with  such  requisition  within  a  reasonable  time  after  he 
lias  received  it,  he  shall  be  deemed  to  have  elected  to  confirm  the  Will. 

1 77.  In  case  of  disability  the  election  shall  be  postponed  until  the 
disability  ceases,  or  until  the  election  shall  be  made  by  some  competent 
ftuthority* 


PART  XXVIIL 
Of  Oifbs  in  contemplation  of  Death. 

178.  A  man  may  dispose,  by  gifb  made  in  contemplation  of  deathv 
bf  any  moveable  property  which  he  could  dispose  of  by  Will.  A  gift  is 
eaid  to  be  made  in*  contemplation  of  death  where  a  man  who  is  ill  and 
expects  to  die  shortly  of  his  illness,  delivers  to  another  the  possession 
of  any  moveable  property  to  keep  as  a  gift  in  case  the  donor  shall  dio 
of  that  illness.  Sucn  a  gift  may  be  resumed  by  the  giver.  It  does  not 
take  effect  if  he  recovers  from  the  illness  during  whicnit  was  made  ;  nor 
if  he  survives  the  person  to  whom  it  was  made. 

lUustrtaiont. 
(a)    A  being  ID,  and  in  ezpeotation  of  death  delivera  to  B,  to  be  retained  by  him  in  case 
bf  A's  death— 

A  watch. 

A  bond  nanted  by  C  to  A. 

A  Bank  Kote. 

A  promissory  note  of  the  Government  of  India  endorsed  in  blank. 

A  Bill  of  TJTchange  endorsed  in  blank. 

Certain  mortgage  deeds. 

A  dies  of  the  illness  daring  which  he  delivered  these  articles. 
B  is  entitled  to— 

The  watch. 

The  debt  secured  by  Cs  bond. 

The  Bank  Note. 

The  momissory  note  of  the  Qovenunent  of  India. 

The  Bill  of  Exchange. 

Tte  money  ■ecuiod  by  the  mortgagQ  deeds. 
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{b)  A  bein^  ill,  and  in  expectation  of  death  delirers  to  B  the  key  of  a  trunk,  or  the  kcj 
of  a  warehouse  in  which  goods  of  bulk  belonging  to  A  are  deposited,  witli  the  intention  of 
giving  him  the  eontrol  over  the  contrtitc  of  the  trunk,  or  over  the  deposited  goods,  and  dmirea 
him  to  keep  them  in  casa  of  A's  death.  A  dios  of  the  illness  during  which  he  delivered  thesa 
jirtioles.  B  is  entitled  to  the  trunk  and  ita  contents,  or  to  A's  goods  of  bulk  in  the  wai^- 
housc. 

(f )  A  being  ill,  and  in  cxp**ctAtion  of  death,  puts  aside  certain  articles  in  separate  par- 
c^ls,  and  marks  upon  the  parcels  repectively  the  n  imea  of  B  and  C  The  parcels  are  not  de- 
livered during  the  life  of  A.  A  dies  of  the  illness  during  which  he  sot  aside  the  parcels.  B 
and  C  are  not  entitled  to  the  contents  of  the  parcels. 


PART  XXIX. 
Of  Grant  of  Probate   and  Letters  of  Administration. 

179.  Tho  oxocutor  or  administrator,  as  the  case  may  be,  of  a  de- 
ceased person  is  his  legal  representative  for  all  purposes,  and  all  the 
property  of  tho  deceased  person  vests  in  him  as  such. 

180.  When  a  Will  has  been  proved  and  deposited  in  a  Court  of 
competent  jurisdiction,  situated  beyond  the  limits  of  the  province,  whe- 
ther in  the  British  dominions,  or  in  a  foreign  country,  and  a  properly 
authenticated  copy  of  the  will  is  produced,  letters  of  administration 
may  be  granted  with  a  copy  annexed. 

181.  Probate  can  be  granted  only  to  an  executor  appointed  by  the 
Will. 

182.  The  appointment  may  be  express  or  by  necessary  im- 
plication. 

Ilbtsiratiotu. 
(a)    A  wills  that  C  be  his  executor  if  B  will  not ;  B  is  appointed  executor  by  Implication. 

(ft)  A  gives  a  legacy  to  B  and  several  legaoiee  to  other  persona,  among  the  rest  to  his 
daughter-in-law,  C,  and  adds,  **  but  should  the  within-naracd  C  be  not  living,  I  do  constitute 
and  appoint  B  my  whole  and  sole  executrix."    C  is  appointed  executrix  by  implication. 

(c)  A  appoints  several  persons  executors  of  his  Will  and  Codicils,  and  his  nephew  re- 
siduarr  legatee  and  in  another  Codicil  are  these  words  :—"  I  appoint  mjr  nephew  my  resi- 
duary legatee  to  discharge  all  lawful  demands  against  my  Will  and  Codicils,  signed  of  diffe- 
rent dates."    The  nephew  is  appointed  an  executor  by  implication. 

183.  Probate  cannot  bo  granted  to  any  person  who  is  aminor  or  is 
of  unsound  mind,  nor  to  a  married  woman  without  the  previous  con- 
sent of  her  husband. 

184.  When  several  executors  are  appointed,  probate  may  be 
granted  to  them  all  simultaneously  or  at  dmerent  times. 

IllHstraliong. 
A  is  an  executor  of  B's  Will  by  express  appointment  and  C  an  executor  of  it  by  impli- 
cation.   Pi-obate  may  be  granted  to  A  and  C  at  the  same  time,  or  to  A  first  and  then  to  C,  or 
to  C  first  and  then  to  A. 

185.  If  a  Codicil  be  discovered  after  the  grant  of  probate,  a  sepa- 
rate probate  of  that  Codicil  mav  be  granted  to  the  executor,  if  it  in  no 
way  repeals  the  appointment  of  executors  made  by  the  Will.  If  different 
executors  are  appointed  by  the  Codicil,  the  probate  of  the  Will  must 
be  revoked,  and  a  new  probate  granted  of  the  Will  and  the  Codicil  to- 
gether. 

186.  When  probate  has  been  granted  to  several  executors,  and 
one  of  them  dies,  the  entire  representation  of  the  testator  accrues  to  the 
Burviviug  executor  or  executors. 
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1>37.  No  right  a'^  executor  or  le«jatoe  can  bo  of?tablislicd  in  any 
Court  of  Justice,  unless  a  Court  of  compotont  junsdiction  within  tho 
Province  shall  have  granted  probate  of  the  Will  under  which  the  right 
is  claimod,  or  shall  have  granted  letters  of  administration  under  the  ono 
hundred  and  eightieth  Section. 

1S8.  Probate  of  a  Will  when  granted  establishes  the  Will  from  the 
death  of  the  testator,  and  renders  valid  all  intermediate  acts  of  the  exe- 
cutor as  such. 

189.  LETTERS  OF  ADMINISTRATION  cannot  be  granted  to 
any  person  who  is  a  minor  or  is  of  unsound  mind,  nor  to  a  married  wo- 
man without  the  previous  consent  of  her  husband. 

190.  No  right  to  any  part  of  the  property  of  a  person  who  has  died 
intestate  can  be  establishoci  in  any  Coui*t  of  Justice,  unless  letters  of  ad- 
mistration  have  first  been  granted  by  a  Court  of  competent  jurisdiction, 

101 .  Letters  of  administration  entitle  the  administrator  to  all  rights 
belonging'  to  the  intestate  as  effectually  as  if  the  administration  had 
been  granted  at  the  moment  after  his  death: 

1D2.  Letters  of  administration  do  not  render  valid  any  intermedi* 
ate  acts  of  the  administrator,  tending  io  the  diminutiou  or  damage  of 
the  lutes tate^s  estate. 

19.3.  When  a  person  appointed  an  EXECUTOR  has  not  renounced 
the  executorship,  letters  of  administration  shall  not  be  granted  to  any 
other  person  until  a  citation  has  been  issued,  calling  upon  the  executor  to 
accept  or  renounce  his  executorship  :  except  that  when  one  or  more  of 
several  executors  have  proved  a  Will,  the  Court  may,  on  tho  death  of 
the  survivor  of  those  who  have  proved,  grant  letters  of  administration 
without  citing  those  who  have  not  proved, 

194.  The  renunciation  may  be  made  orally  in  the  presence  of  tho 
Judc^e,  or  by  a  writing  signed  by  the  person  renouncing,  and  when 
made  shall  preclude  him  from  ever  thereafter  applying  for  probate  of 
the  Will  appointing  him  executor. 

195.  If  the  executor  renounce,  or  fail  to  accept  the  executorship 
within  the  time  limited  for  the  acceptance  or  refusal  thereof  the  Will 
may  be  proved  and  letters  of  administration  with  a  copy  of  Will  annex- 
ed, may  be  granted  to  the  person  who  would  be  entitled  to  administra- 
tion in  case  of  intestacy. 

196.  When  the  deceased  has  made  a  Will,  but  has  not  appointed  an 
executor,  or  when  he  has  appointed  an  executor  who  is  legally  incapable 
or  refuses  to  act,  or  has  died  before  the  testator,  or  before  he  has  proved 
the  Will,  or  when  the  executor  dies  after  having  proved  the  Will  but  be- 
fore he  has  administered  all  the  estate  of  the  deceased ;  an  universal  or 
a  RESIDUARY  LEGATEE  may  be  admitted  to  prove  the  Will,  and 
kttera  of  administration  with  the  Will  annexed  may  bo  granted  to  him 
of  the  whole  estate,  or  of  so  much  thereof  as  may  be  unadministered. 

197.  When  a  residuary  legatee  who  has  a  beneficial  interest  sur- 
vives  the  teatator,  but  dies  before  the  estate  has  been  fully  administered 
tis  representative  has  the  same  right  to  administration  with  the  Will  an- 
nexed as  such  residuary  legatee. 
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193.  "When  thero  is  no  executor  and  no  rcsidnary  lepratee  or  repre- 
Bcntative  of  a  residuary  legatee,  ©r  he  declines  or  ia  incapable  to  act  or 
cannot  be  found,  the  person  or  persons  who  would  be  entitled  to  the  ad- 
ministration of  the  estuito  of  the  deceased  if  he  had  died  intestate^  or  any 
i)THER  LEGATEK  having  a  beneficial  interest,  OR  a  CREDITOR, 
may  be  admitted  to  prove  the  Will,  and  letters  of  administration  may " 
be  granted  to  him  or  them  accordingly. 

199.  Letters  of  administration  with  the  Will  annexed  shall  not  bo 
granted  to  anv  lo^i^toe  other  than  an  universal  or  a  residuary  legatee, 
until  a  CITATION  has  been  issued,  and  fubliehed  in  the  manner  here- 
inafter mentioned,  calling  on  the  next  of  kin  to  accept  or  refuse  lettei'B 
of  administration. 

200.  When  the  deceased  has  died  intestate,  THOSE  who  aro 
COXNEC  rED  with  him  either  BY  MARHIAGK  OR  by  CONSAiSr- 
GUINITY,  are  entitled  to  obtain  letters  of  administration  of  his  estate 
and  effects  in  the  order  and  according  to  the  rules  heremaftor  stated. 

201.  If  the  deceased  has  left  a  WIDOW,  administration  shall  be 
granted  to  the  widow  unless  the  Court  shall  see  cause  to  exclude  her, 
either  on  the  ground  of  some  norsoual  disqualification,  or  because  she 
has  no  interest  in  the  estate  oi  the  deceased. 

JUuttrations, 
(a)    The  widow  is  a  lunatic,  or  has  committed  adalfcTy,  or  h\s  brcn  barred  by  her  marri- 
age settlement  of  all  interest  ia  her  boaband's  estatr;  thero  u  cause  for  excluding  iMir  from  the 
administration. 

{D    The  widow  has  married  again  since  the  decease  of  her  hiisband ;  this  is  not  good 
cause  for  her  exclusion. 

202.  If  the  JUDGE  think  proper,  he  MAY  ASSOCIATE  any 
PERSON  or  persons  WITH  the  WIDOW  in  the  administration,  who 
would  bo  entitled  solely  to  the  administration  if  there  were  no  widow. 

203.  If  there  be  no  widow,  or  if  the  Court  see  cause  to  exclude  the 
widow,  it  shall  commit  the  administration  to  the  PERSON  or  persons 
who  would  bo  BENEFICIALLY  ENTITLED  to  the  estate  accord- 
ing to  the  rules  for  tlie  distribution  of  an  intestate's  estate;  provided 
that  when  the  mother  of  the  deceased  shall  be  one  of  the  class  or  persons 
BO  entitled,  she  shall  be  solely  entitled  to  administration. 

204.  Those  who  stand  in  equal  degree  of  kindred  to  the  deceased, 
are  equally  entitled  to  administration. 

205.  The  HUSBAND,  surviving  his  wife,  has  the  same  right  of 
administration  of  her  estate  as  the  widow  has  in  respect  of  the  estate 
of  her  husband. 

206.  When  there  is  no  person  connected  with  the  deceased  by 
marriage  or  consanguinity  who  is  entitled  to  letters  of  administration, 
and  willing  to  act,  they  may  be  gi*anted  to  a  CKEDITOR. 

207.  Where  the  deceased  has  left  property  in  British  India,  letters 
of  administration  must  be  granted  according  to  the  foregoing  rules,  al- 
though he  may  have  been  a  domiciled 'inhabitant  of  a  country  in  which 
the  law  relating  to  testate  and  intestate  succession  diliers  from  the  law 
of  British  India, 
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PART  XXX. 
Of  Ldmited  Grants. 

fa).    Grants  limited  in  Bwraiion, 

208.  When  the  WILL  has  been  LOST  or  mislaid  since  the  testa- 
tor's  death,  or  has  been  destroyed  by  wrong  or  accident  and  not  by  any 
act  of  the  testator,  and  a  copy  or  the  draft  of  the  Will  has  been  preser- 
Ted,  probate  may  bo  granted  of  snch  copy  or  draft,  limited  until  the 
original  or  a  properly  authenticated  copy  of  it  bo  produced. 

209.  When  the  Will  has  been  lost  or  destroyed  and  no  copy  has 
been  made  nor  the  draft  preserved,  probate  may  be  granted  of  its  con* 
tents,  if  they  can  be  established  by  evidence. 

210.  When  the  Will  is  in  the  possession  of  a  person  residing  out  of 
the  Province  in  which  application  for  probate  is  made,  who  has  refused 
or  neglected  to  deliver  it  up,  but  a  copy  has  been  transmitted  to  the 
executor,  and  it  is  necessary  for  the  interests  of  the  estate  that  probate 
should  be  granted  without  waiting  for  the  arrival  of  the  original,  probate 
ma?  be  granted  of  the  copy  so  transmitted,  limited  until  the  Will  or  an 
authenticated  copy  of  it  be  produced. 

211.  Where  no  Will  of  the  deceased  is  forthcoming,  but  there  is 
reason  to  believe  that  there  is  a  Will  in  eristence,  letters  of  administra* 
tion  may  be  granted,  limited  until  the  Will,  or  an  authenticated  copy 
of  it,  be  produced. 

(&)    Grants  for  the  Use  and  Benefit  of  other b  havithg  BtghL 

212.  When  any  executor  is  absent  from  the  Province  in  which  ap- 
plication is  made,  and  there  is  no  executor  within  the  Province  willing  to 
act,  LETTERS  OF  ADMINISTRATION,  with  the  Will  annexed, 
may  be  granted  TO  the  ATTORNEY  of  the  absent  executor,  for  the 
use  and  benefit  of  his  principal,  limited  until  he  shall  obtain  probate  or 
letters  of  administration  granted  to  himself, 

213.  When  any  person  to  whom,  if  present,  letters  of  administra- 
tion with  the  Will  annexed  might  be  granted,  is  absent  from  the  Pro- 
vince, letters  of  administration  with  the  Will  annexed  may  be  granted 
to  his  attorney,  limited  as  above  mentioned. 

214.  When  a  person  entitled  to  administration  in  case  of  intestacy 
is  absent  from  the  Province,  and  no  person  equal Iv  entitled  is  willing  to 
act,  letters  of  administration  may  be  granted  to  the  Attorney  of  the  ab- 
sent person,  limited  as  before  mentioned. 

215.  When  a  minor  is  sole  executor  or  sole  residuary  legatee,  let- 
ters of  administration,  with  the  Will  annexed  may  be  granted  TO  the 
LEGAL  GUARDIAN  of  such  minor  or  to  such  other  person  as  the 
Court  shall  think  fit  until  the  minor  shall  have  completed  the  age  of 
eighteen  years,  at  which  period  and  not  before,  probate  of  the  Will  shall 
be  granteid  to  him. 

216.  When  there  are  two  or  more  minor  executors  and  no  executor 
who  has  attained  majority,  or  two  or  more  residuary  legatees  and  no  re- 
liduary  legatee  who  has  attained  majority  the  grant  shall  be  limited 
until  one  of  them  shall  have  completod_the  age  of  eighteen  y^wrs. 
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217.  If  a  flole  exccntor  or  a  sole  nnivopsal'or  residuary  legatee  or  a 
person  who  would  be  solely  entitled  to  the  estate  of  the  intestate  accord- 
ing to  the  rule  for  the  distribution  of  intestates*  estates,  be  a  LUNA- 
TIC, letters  of  administration,  with  or  without  the  Will  annexed,  as  the 
case  may  be,  shall  be  granted  to  the  person  to  whom  the  care  of  his 
estate  has  been  committed  by  competent  authority,  or  if  there  be  no 
such  person,  to  such  other  person  as  the  Court  may  think  fit  to  ap- 
point, for  the  use  and  benefit  d  the  lunatic  until  he  shall  become  of 
sound  mind. 

218.  PENDING  any  SUIT  touching  the  validity  of  the  Will  of  a 
deceased  person,  or  for  obtaining  or  revoking  any  probate  or  grant  of 
letters  of  administration,  the  Court  may  appoint,  an  administrator  of 
the  estate  of  such  deceased  person,  who  shall  have  all  the  rights  and 
powers  of  a  general  administrator  other  than  the  right  of  distributing 
such  estate,  and  every  such  administrator  shall  be  subject  to  the  im- 
mediate control  of  tho  Court  and  shall  act  under  its  direction. 

(c.)  F(yi'  Special  purposes, 

219.  If  an  executor  be  appointed  for  any  limited  purpose,  specifi- 
ed in  the  Will,  the  probate  shall  be  limited  to  that  purpose,  and  if  he 
should  appoint  an  Attorney  to  take  administration  on  his  behalf,  the 
letters  ot  administration  with  the  Will  annexed  shall  accordingly  bo 
limited. 

220.  If  an  executor  appointed  generally  give  an  authority  to  an 
Attorney  to  prove  a  Will  on  his  behalf,  and  the  authority  is  limited  to  a 
particular  purpose,  the  letters  of  administration  with  the  Will  annexed 
shall  be  limited  accordingly. 

221.  Where  a  person  dies,  leaving  property  of  which  he  was  tho 
sole  surviving  trustee,  or  in  which  he  had  no  beneficial  interest  on  his 
own  account,  and  leaves  no  general  representative,  or  one  who  is  unable 
or  unwilling  to  act  as  such,  letters  of  administration,  limited  to  such 
property,  may  be  granted  to  the  person  beneficially  interested  in  the 
property,  or  to  some  other  person  on  his  behalf. 

222.  When  it  is  necessary  that  the  representative  of  a  person 
de "•eased  be  made  a  party  to  a  pending  suit,  and  the  executor  or  person 
entitled  to  administration  is  unable  or  unwilling  to  act,  letters  of  ad- 
ministration may  be  granted  to  the  nominee  of  a  party  in  such  suit, 
limited  for  the  purpose  of  representing  the  deceased  in  the  said  SUIT, 
or  in  any  other  cause  or  suit  which  may  be  commenced  in  the  same  or 
in  any  other  Court  between  the  parties,  or  any  other  parties,  touching 
the  matters  at  issue  in  the  said  cause  or  suit,  and  until  a  final  decree 
shall  be  made  therein  and  carried  into  complete  execution. 

223.  If  at  the  expiration  of  twelve  months  from  the  date  of  any 
probate  or  letters  of  administration  the  executor  or  administrator  to 
whom  the  same  has  been  granted  is  absent  from  the  province  within 
which  the  Court  that  has  granted  the  probate  or  letters  of  administra- 
tion is  situate,  it  shall  be  lawful  for  such  Court  to  grant,  to  any  person 
whom  it  may  think  fit,  letters  of  administration  limited  to  the  purpose 
of  becoming  and  being  made  a  party  to  a  suit  to  be  brought  agamst  the 
executor  or  administrator,  and  carrying  the  decree  which  may  be  made 
therein  into  efiect 
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224.  In  any  case  in  wliich  it  may  appear  necessary  for  preserving 
the  property  of  a  deceased  person,  the  Court  within  whose  district  any 
of  the  property  is  situate,  mav  grant  to  any  person  whom  such  Court 
may  think  fit.  lettora  of  administration  LIMITED  TO  the  COLLEC- 
TION AND  PKESERVATION  OF  the  PROPERTY  of  the  deceas- 
ed, and  giving  discharges  for  dobts  due  to  his  estate,  subject  to  the 
directions  of  tnq  Court. 

225.  When  a  person  has  died  intestate,  or  leaving  a  Will  of  which 
there  is  no  executor  willing  and  competent  to  act,  or  where  the  execu- 
tor shall,  at  the  time  of  the  death  of  such  person,  be  resident  out  of  the 
Province,  and  it  shall  appear  to  the  Court  to  be  necessary  or  convenient 
to  appoint  some  person  to  administer  the  estate  or  any  part  thereof, 
other  than  the  pei'son  who  under  ordinary  circumstances  would  be  en- 
titled to  a  grant  of  administration,  it  shall  bo  lawful  for  the  Judge,  in 
his  discretion,  having  regard  to  consanguinity,  amount  of  interest,  tho 
fia'ety  of  the  estate,  and  probability  that  it  will  be  properly  administer. 
pd,  to  appoint  such  person  as  he  shall  think  fit  to  be  administi'ator,  and 
in  every  such  case  letters  of  administration  may  be  limited  or  not  as  tho 
Judge  shaU  think  fit. 

(d.)  Grants  V}Uh  ExcejpUon. 
220.    Whenever  the  nature  of  the  case  requires  that  an  exception 
DC  made,  probate  of  a  Will,  or  letters  of  administration  with  the  Will 
anuexed,  shall  be  granted  subject  to  such  exception. 

227.  Whenever  tho  nature  of  the  case  requires  that  an  exception 
be  made,  letters  of  administration  shall  be  granted  subject  to  such  ex- 
ception. 

{e.)  Grants  of  the  Best, 

228.  Whenever  a  grant,  with  exception,  of  probate  or  letters  of  ad- 
miiustration,  with  or  without  the  Will  annexed,  has  been  made,  the  per- 
son entitled  to  probate  or  administration  of  the  remainder  of  the  de- 
ceased's estate  may  take  a  grant  of  probate  or  letters  of  administration, 
as  the  case  may  be,  of  the  rest  of  the  deceased's  estate. 

(f.)     Grants  of  Effects  unadminisiered* 

229.  If  the  executor  to  whom  probate  has  been  granted  have  died 
leaving  a  part  of  tho  testator's  estate  unadministered,  a  new  represen- 
tative may  be  appointed  for  the  purpose  of  administering  such  part  of 
the  estate. 

230.  In  granting  letters  of  administration  of  an  estate  not  fully 
administered,  the  Court  shall  be  guided  by  tho  same  rules  as  apply  to 
orierinal  grants,  and  shall  grant  letters  of  administration  to  those  per* 
floud  only  to  whom  original  grants  might  have  been  made* 

231.  When  a  limited  grant  has  expired  by  effluxion  of  time,  or  the 
happening  of  the  event  or  contingency  on  which  it  was  limited,  and 
there  is  still  some  part  of  the  deceased's  estate  unadministered,  letters 
of  administration  shall  be  granted  to  those  persons  to  whom  original 
grants  might  have  been  made. 

(g,)    Alteration  in  Grants, 

232.  Errors  in  names  and  descriptions,  or  in  setting  forth  the  time 
ftnd  place  of  the  deceased's  death,  or  tho  purpose  iu  a  limited  grant 
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may  be  rectified  by  the  Coart,  and  the  grant  of  probate  or  letters  of 
administration  may  be  altered  and  amended  accoraingly. 

233.  If,  after  the  prant  of  letters  of  administration  with  the  Will 
annexed,  a  Codicil  be  discovered,  it  may  bo  added  to  the  grant  on  due 
proof  and  identification,  and  the  grant  altered  and  amended  accord- 
ingly. 

(fk,)    Revocation  of  Grants. 

234.  The  grant  of  probate  or  letters  of  administration  may  be  re* 
voked  or  anntdled  for  just  cause. 

Explanation. — JUST  CAUSE  is — 1st,  that  the  proceedings  to  ob- 
tain the  grant  were  defective  in  substance ;  2nd,  that  the  grant  was 
obtained  fraudulently  by  making  a  false  suggestion  or  by  concealing 
from  the  Court  somethmg  material  to  the  case ;  3rd,  that  the  grant 
was  obtained  by  moans  of  an  untrue  allegation  of  a  fact  essential  in 
point  of  law  to  justify  the  grant,  though  such  allegation  was  made  in 
Ignorance  or  inadvertently ;  4th,  that  the  grant  has  become  useless  and 
inoperative  through  circiimstances. 

Illustrations. 
(a)    The  Coort  by  which  tbd  gnAt  was  made  had  no  jurisdiction. 
{b)    The  grant  was  made  without  citing  parties  who  ought  to  have  biecn  cited, 
(c)    The  Will  of  which  probate  was  obtained  was  fdrged  or  revoked. 

{d)    A  obtained  letters  of  administration  to  the  estate  of  B,  as  His  widow,  but  it  has  8ine6 
transpired  that  she  was  never  married  to  him. 

(e)    A  has  taken  administration  to  the  estate  of  B  as  if  he  had  died  intestate,  but  a  Will 
has  since  been  discovered. 

(/)    Since  {Probate  was  granted,  a  later  Will  has  been  discovered. 

(9)    Since  probate  was  granted,  a  Codicil  has  been  discovered,  which  revokes  or  adds  to 
the  appointment  of  executors  under  the  Will. 

(A)    The  person  to  whom  probate  was,  or  letters  of  administration  were  granted  has  sub^ 
eequently  become  of  unsound  mind. 


PART  XXXI. 

Gf  the  Practice  in  granting  and  revoking  Probates 

and  Letters  of  Administration. 

235.  TheDistrictJudgeshallhave  JURISDICTION  in  gi-anting 
and  revoking  probates  ^d  letters  of  administration  in  all  oases  within 
hid  District. 

236.  The  District  Judge  shall  have  the  like  POWERS  and  autho* 
rity  in  relation  to  the  granting  of  probate  and  letters  of  adtninistration , 
and  all  matters  connected  therewith,  as  are  bjr  law  vested  ii4  him  in  re- 
lation to  any  Civil  suit  or  proceeding  depending  in  his  Court. 

237.  The  District  JUDGE  MAY  ORDER  any  PERSON  TO 
PRODUCE  and  bring  into  Court  any  paper  or  WRITING  being  or 
purporting  to  be  TESTAMENTARY,  which  may  be  shown  to  bo  in  the 
possession  or  under  the  control  of  such  person  ;  and  if  it  be  not  shown 
that  any  such  paper  or  writing  is  in  the  possession  or  under  the  control 
of  such  person,  but  ther^  is  reason  to  b^hev^  that  he  has  the  knowledge 
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of  any  snch  paper  or  writing,  the  Court  may  direct  Buch  person  to  at- 
tend  for  the  purpose  of  being  examined  respecting  the  same,  and  such 
pereoa  shall  be  bound  to  answer  each  questions  as  may  be  nut  to  him 
by  the  Court,  and,  if  so  ordered,  to  produce  and  bring  m  such  paper  or 
•^rriting,  and  shall  be  subject  to  the  like  punishment  under  the  Indian 
Penal  Code,  in  case  of  default  in  not  attending  or  in  not  answcrin;^ 
each  questions  or  not  bringing  in  such  paper  or  writing,  as  ho  would 
have  been  subject  to  iu  case  no  had  been  a  party  to  a  suit,  and  had 
made  such  demult,  and  the  costs  of  the  procecdhig  shall  be  iu  the  dis- 
cretion of  the  Judge. 

238.  The  PROCEEDINGS  of  the  Court  of  the  District  Judge  in 
relation  to  the  granting  of  probate  and  letters  of  administration  sqall, 
except  as  hereinafter  otherwise  provided  be  REGULATED  so  far  as 
liie  circumstances  of  the  case  wUI  admit  BY  the  CODE  OP  CIVIL 
PROCEDURE. 

239.  Until  probate  be  granted  of  the  Will  of  a  deceased  person,  or 
an  administration  of  his  estate  be  constituted,  the  DISTRICT  JUDGPj 
within  whose  jurisdiction  any  part  of  the  property  of  the  deceased  per- 
son is  situate,  is  AUTHORIZED  AND  REQUIRED  TO  INTER- 
FERE FOK  the  PROTECTION  OF  such  PROPERTY,  at  the  in- 
stance of  any  person  claiming  to  be  interested  therein  and  in  all  other 
cases  where  the  Judge  considers  that  the  property  incurs  any  risk  of 
loss  or  damskge ;  and  for  that  purpose,  if  he  shaJl  see  lit,  to  appoint  &u 
officer  to  take  and  keep  possession  of  the  property. 

240.  Probate  of  the  Will  or  letters  of  administration  to  the  estate  of 
a  deceased  person  may  be  granted  by  the  District  Judge  under  the  seal 
of  his  Court,  if  it  shall  appear  by  a  petition  verified  as  hereinafter  men- 
tioned, of  the  person  applying  for  the  same,  that  the  testator  or  intes- 
tate, as  the  case  may  be,  at  the  time  ""of  his  decease,  had  a  fixedplace  of 
ABODE,  OB  any  PROPERTY,  moveable,  or  immoveable,  WITHIN 
the  JURISDICTION  of  the  Judge. 

241.  WHEN  the  application  is  made  to  the  Judge  of  a  District  in 
which  the  deceased  had  JN  0  FIXED  ABODE  at  the  tune  of  his  death, 
it  shaU  be  in  the  DISCRETION  OF  THE  JUDGE  TO  REFUSE  the 
APPLICATION,  if  in  his  I'udgment  it  could  be  disposed  of  more  justly 
tor  conveniently  in  another  District,  or  where  the  application  is  for  let- 
ters of  administration,  to  grant  them  absolutely  or  limited  to  the  pro- 
perty within  his  own  jurisdiction. 

242.  PROBATE  or  LETTERS  OF  ADMINISTRATION  shall 
have  effect  over  all  the  property  and  estate,  moveable  or  immoveable 
of  the  deceased,  throughout  the  Province  in  which  the  same  is  granted, 
and  shall  be  CONCLUSIVE  as  to  the  representative  title  against  all 
debtors  of  the  deceased,  and  al]  persons  holding  property  which  be- 
longs to  him,  and  shall  afford  full  mdemnity  to  all  debtors  paying  their 
debts,  and  all  persons  delivering  up  such  property  to  the  person  to 
whom  such  probate  or  letters  of  administration  snail  have  been  granted. 

243.  The  APPLICATION  for  probate  "[or  letters  of  administra- 
tion, if  made  and  verified  in  the  manner  hereinafter  mentioned,  shall  be 
CONCLUSIVE  FOR  tho  PURPOSE  OF  AUTHORIZING  the 
GRANT  of  probate  or  administration*  and  no  such  grant  shall  be  im- 
l>eached|  by  reason  that  the  testator  or  intestate  had  no  fixed  place  of 
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abode,  or  no  property  within  the  District  at  the  time  of  death,  unless  by 
a  proceeding  to  revoke  the  grant  if  obtained  by  a  fraud  uix)n  the 
Court. 

244.  APPLICATION  FOR  PROBATE  shall  be  made  BY  a  PET- 
ITION distinctly  written  in  English  ox*  in  the  language  in  ordinary  use 
in  proceedings  before  the  Court  in  which  the  application  is  made, 
WITH  the  WILL  ANNEXED,  and  stating  the  time  of  the  testator's 
death,  that  the  writing  annexed  is  his  last  Will  and  testament,  that  it 
was  duly  executed,  and  that  the  petitioner  is  the  executor  therein  nam- 
ed ;  and  in  addition  to  these  particulai^s,  when  application  is  to  the  Dis- 
trict Judge,  the  petition  shall  further  state  that  the  deceased  at  the  time 
of  his  death  had  his  fixed  place  of  abode,  or  had  some  property,  move- 
able or  immoveable  situate  within  the  jurisdiction  of  the  Judge. 

245.  In  cases  wherein  the  Will  is  written  in  any  language  other 
than  English  or  than  that  in  ordinary  use  in  proceedings  before  the 
Court,  there  shall  bo  a  TRANSLATION  thereof  annexed  to  the  peti- 
tion by  a  translator  of  the  Court,  if  the  language  be  one  for  which  a 
translator  is  appointed;  or  if  the  Will  be  in  any  other  language, then  by 
any  person  competent  to  translate  the  same,  in  which  case  such  trans- 
lation shall  be  verified  by  that  person  in  the  following  manner  : — "  I 
(A  B)  do  declare  that  I  road  and  perfectly  understand  the  language  and 
character  of  the  original,  and  that  the  above  is  a  true  and  accurate  trans 
iation  thereof." 

246.  APPLICATIONS  FOR  LETTERS  OF  ADMINISTRATION 
shall  be  made  by  petition  distinctly  written  as  aforesaid,  and  stating  the 
time  and  place  of  the  deceased's  death,  the  family  or  other  relatives  of 
the  deceased,  and  their  respective  residences,  the  right  in  which  the 
petitioner  claims,  that  the  aeceased  left  some  property  within  the  juris- 
diction of  the  District  Judge  to  whom  the  application  is  made,  and  the 
amount  of  assets  which  aie  likely  to  come  to  the  petitioner's  hands. 

247.  The  PETITION  for  probate  or  letters  of  administration  shall 
in  all  cases  be  SUBSCRIBED  by  the  petitioner  and  his  pleader,  if  any, 
AND  shall  be  VERIFIED  by  the  petitioner  in  the  following  manner 
or  to  the  like  effect : — 

**1(A  B)f  the  petitioner  in  the  above  petition,  declare  that  what  is 
stated  therein  is  true  to  the  best  of  my  iniormation  and  belief." 

248.  Where  the  application  is  for  probate,  the  petition  shall  ALSO 
be  VERIFIED  BY  at  least  ONE  OF  the  WITNESSES  TOtheWILL 
(when  procurable),  in  the  manner  or  to  the  effect  following  : — 

"I  (G  D),  one  of  the  witnesses  to  the  last  Will  and  testament  of 
the  testator  mentioned  in  the  above  petition,  declare  that  I  was  present 
and  saw  the  said  testator  affix  his  signature  (or  mark)  thereto  {as  the  case 
moAj  be),  (or  that  the  said  testator  acknowledged  the  writing  annexed  to 
the  above  petition  to  be  his  last  Will  and  testament  in  my  presence).*' 

249.  If  any  petition  or  declaration  which  is  hereby  required  to  be 
verified  shall  contain  any  averment  which  the  person  making  the 
VERIFICATION  knows  or  believes  to  be  FALSE,  such  person  shall 
be  subject  to  punishment  according  to  the  provisions  of  the  law  for  the 
time  being  in  force  for  the  punislunent  of  giving  or  fabricating  falsd 
evidence. 
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250.  In  all  cases  it  shall  be  LAWFUL  FOR  the  DISTKlCT 
JUDGE,  if  he  shall  think  proper,  to  examine  the  petitioner  in  person, 
npon  oath  or  solemn  affirmation,  andalso  TO  REQUIRE  FURTHER 
EVIDENCE  of  the  duo  execution  of  the  Will  or  the  right  of  the  peti- 
tioner to  the  letters  of  administration,  as  the  case  may  be,  and  to  issue 
citAtions  calling  npon  all  persons  claiming  to  hare  any  interest  in  the 
estate  of  the  deceased  to  come  and  see  the  proceedings  before  the  grant 
of  probate  or  letters  of  administration.  The  CITATION  shall  be  fixed 
up  in  some  conspicuous  part  of  the  Court-house,  and  also  in  the  Office 
ot  the  Collector  of  the  District,  and  otherwise  published  or  made  known 
in  Bach  manner  as  the  Judge  issuing  the  same  may  direct. 

251.  CAVEATS  a<rainst  the  grant  of  probate  or  administra- 
tion may  be  lodged  with  the  District  Judge  ;  and  immediately  on  a  ca- 
veat being  entered  with  the  District  Judge,  a  copy  thoroof  shall  be 
given  to  any  other  Judge  to  whom  it  may  appear  to  the  Distiict  Judge 
expedient  to  transmit  the  same. 

252.  The  caveat  shall  be  to  the  following  effect : — "  Let  nothing 
bo  done  in  the  matter  of  the  estate  of  A  B,  late  of  deceased,  who 
died  on  the            day  of           at            without  notice  to  C  D  of         *' 

253.  NO  PROCEEDING  shall  bo  taken  on  a  petition  for  probato 
or  letters  of  administration  AFTER  A  CAVEAT  a^^ainst  the  grant 
thereof  has  been  entered  with  the  Judge  to  whom  the  apiilication  has 
Umi  made,  UNTIL  AFTER  such  NOTICE  TO  THE  PERSON  by 
whom  the  same  has  been  entered  as  the  Court  shall  think  reasonable. 

254.  When  it  shall  appear  to  the  Judge  that  PROBATE  OP  A 
WILL  should  be  granted,  he  will  grant  the  same  under  ihe  seal  of  his 
Court  in  manner  following  : — 

•*  I,        Jud^e  of  the  District  of  hereby  make  known  that  on 

the  day  of  m  the  year  the  last  Will  of  late  of       ,    a 

copy  whereof  is  hereunto  annexed,  was  proved  and  registered  before 
me  and  that  administration  of  the  property  and  credits  of  the  said  de- 
ceased, an  din  any  way  concerning  his  Will,  was  granted  to  the 
executor  in  the  said  Will  named,  he  having  undertaken  to  administer 
the  same,  and  to  make  a  true  inventory  of  the  said  property  aad  credits, 
and  to  exhibit  the  same  at  or  before  the  expiration  of  a  year  next  ensuing 
and  also  to  render  a  true  account  thereof. 

255.  And  wherever  it  shall  appear  to  the  District  Judge  that 
LETTERS  OP  ADMINISTRATION  to  the  estate  of  a  person  deceas- 
ed, with  or  without  a  copy  of  the  Will  annexed,  should  be  granted  he 
will  grant  the  same  under  the  seal  of  his  Court  in  manner  following : — 

"I,        .  Judge  of  the  District  of  ,  hereby  make  known   that 

on  the  day  of  letters  of  administration  (with  or  without  the 

Win  annexed  as  the  case  may  le)  of  the  property  and  credits  of  ,  late 
of,  deceased,  were  granted  to  ,  the  father  (or  as  ihe  case  may  he)  of 

the  deceased,  be  having  undertaken  to  administer  the  same,  and  to  make 
a  true  inventory  of  the  said  property  and  credits,  and  to  exhibit  the 
tame  in  this  Court  at  or  before  the  expiration  of  one  year  next  ensuing, 
and  also  to  render  a  true  account  thereof." 
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'2rj(j.  Every  perpon  to  whom  any  grant  of  ADMINISTRATION 
shall  bo  committed  shall  give  a  BOND  to  the  Judge  of  the  Districfc 
Court  to  enure  for  the  benefit  of  the  Judge  for  the  time  being,  with 
one  or  more  surety  or  sureties,  engaging  for  the  due  collection,  petting 
in,  and  administering  the  estate  of  the  deceased,  which  bond  snail  be 
in  such  form  as  the  Judge  shall  from  time  to  time  by  any  general  or 
special  order  direct. 

257.  The  COURT  MAY,  ON  APPLICATION  made  by  peti- 
tion and  on  being  satisfied  THAT  the  ENGAGEMENT  OF  any  such 
BOND  has  NOT  been  KEPT,  and  upon  such  terms  as  to  security,  or 
providing  that  the  money  received  be  paid  into  Court,  or  otherwise  as 
the  Court,  may  think  fit,  ASSIGN  THE  SAME  to  some  person,  his 
executors  or  administrators,  who  shall  thereupon  be  entitlea  to  sue  on 
the  said  bond  in  his  own  name  as  if  the  same  had  been  originally  given 
to  him  instead  of  to  the  Judge  of  the  Court,  and  shall  be  entitled  to  re- 
c  over  thereon  as  trustee  for  all  persons  interested,  the  full  amount  re- 
coverable in  respect  of  any  breach  thereof. 

258.  No  probate  of  a  Will  shall  be  granted  until  after  the  expira- 
tion of  seven  clear  da^s,  and  no  letters  of  administration  shall  be  grant- 
ed until  after  the  expiration  of  fourteen  clear  days  from  the  day  of  the 
testator  or  intestate's  death. 

259.  Every  DISTRICT  JUDGE  SHALL  FILE  and  preserve 
all  OUIGINAL  WILLS  of  which  probate  or  letters  of  administration 
with  the  Will  annexed  may  be  granted  by  him  among  the  records  of  his 
('Ourt,  until  some  public  registry  for  Wills  is  established;  and  the  Local 
Government  shall  make  rcgulations'for  the  preservation  and  inspection 
of  the  Wills  so  filed  as  aforesaid. 

260.  After  any  grant  of  probate  or  lettors  of  administration  no 
other  than  the  person  to  whom  the  same  shall  shall  have  been  granted 
shall  have  POWER  TO  SUE  or  prosecute  any  suit,  or  otherwise  act 
as  representative  of  the  deceased,  throughout  the  Province  in  which 
the  same  may  have  been  granted  until  such  probate  or  letters  of  admi- 
nistration shall  have  been  recalled  or  revoked. 

261.  In  any  case  before  the  District  Judge  in  which  there  is  con- 
tention, the  PROCEEDINGS  SHALL  TAKE,  as  nearly  as  may  be,  the 
FORM  OF  a  REGULAR  SUIT,  according  to  the  provisions  of  the 
Codeof  CIVIL  PROCEDURE,  in  which  the  petitioner  for  probate  or 
letters  of  administration,  as  the  case  may  be,  shall  be  the  plamUlf,  and 
the  person  who  may  have  appeared  aforesaid  to  oppose  the  grant  shall 
be  the  defendant. 

262.  Where  any  probate  is  or  letters  of  administration  are  revok- 
ed, all  PAYMENTS  hotiafide  MADE  to  any  executor  or  administrator 
under  such  probate  or  administratisu  BEFORE  the  REVOCATION 
thereof  shall,  notwithstanding  such  revocation,  be  a  legal  discharge  to 
the  person  making  the  same;  and  the  executor  or  administrator  who 
shall  have  acted  under  auy^  such  revoked  probate  or  administration 
may  re*^^ain  and  reimburse  himself  in  respect  of  any  payments  made  by 
him  which  the  person  to  whom  probate  or  letters  of  administratioa 
shall  bo  afterwards  granted  might  havo  lawfully  made. 
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263.  Every  order  made  by  a  District  Jndj^  by  virtue  of  the  pow- 
«ra  hereby  conferred  upon  him,  shall  be  subject  to  APPEAL  to  the 
High  Court  under  the  rules  coutaiaed  in  the  Code  of  Civil  Procedure 
ftppiicable  to  appeals. 

264.  The  HIGH  COURT  shaU  have  CONCURRENT  JURIS- 
DICTION  with  the  District  Judge  in  the  exercise  of  all  powers  hereby 
conferred  upon  the  District  Judge^ 


PART  XXXII. 
Of  Executors  of  their  own  Wrong. 

265.  A  person  who  intermeddles  with  the  estate  of  the  deceased, 
or  does  any  other  act  which  belongs  to  the  oflBce  of  executor,  while  there 
is  no  rightful  executor  or  admin strator  in  existence,  thereby  makes  himi. 
self  an  executor  of  his  own  wrong. 

Exceptions,  First. — Intermeddling  with  the  goods  of  the  deceased 
for  the  purpose  of  preserving  them,  or  providing  for  his  funeral  or  for 
the  immediate  necessities  of  his  family  or  property,  does  not  make  an 
executor  of  his  own  wrong. 

Second. — Dealing  in  the  ordinary  course  of  business  with  goods  of 
the  deceased  received  from  another,  does  not  make  an  executor  of  his 
own  wrong. 

JlUutrations, 

(«)  A  rues  or  gr^ea  away  or  b©11«  aome  of  the  gotxls  of  the  deceased,  or  takes  them  to 
^tiflfy  hfas  own  debt  or  legacy,  or  receives  payment  of  the  debts  of  the  deceased.  He  is  an 
executor  of  his  own  wrong, 

ih]  A  having  been  appointed  agent  by  the  deceased  in  his  lifetime  to  collect  his  debts 
Mid  lell  his  goods,  continues  to  do  so  after  he  has  become  aware  of  his  death,  He  is  an  exe- 
^otor  of  his  own  wrong  in  respect  of  acts  done  after  he  has  become  aware  of  the  d^ath  of  tho 
dece*«^ 

U)  A  sues  as  executor  of  the  deceased,  not  being  such.  He  is  an  executor  of  his  own 
wrong, 

266.  When  a  person  has  so  acted  as  to  become  an  executor  of  his 
own  wrong,  ho  is  answerable  to  the  rightful  executor  or  administrator, 
or  to  any  creditor  or  legatee  of  the  deceased,  to  the  extent  of  the  assets 
which  may  have  come  to  his  hands,  after  deducting  payments  made  to 
the  rightful  executor  or  administrator,  and  payments  made  in  a  duo 
'^oorse  of  administration. 


PART  XXXIII. 
Of  the  Powers  of  an  Executor  or  Administrator. 

2(37.  An  executor  or  administator  has  the  same  POWER  TO  sue 
in  respect  of  all  causes  of  action  that  survive  the  deceasee,  and  to  Bl^. 
TRAIN  for  alJ  rents  duo  to  him  at  the  time  of  his  death,  as  the  dccoas- 
ed.had  when  living. 

268.  All  demands  whatsoever  and  all  RIGHTS  topro?ocute  or  de- 
fend any  action  or  special  proceeding,  existing  in  favour  of  or  aorainsfc 
a  person  at  the  time  of  his  decease,  SURVIVE  TO  and  aorai/K^i^  his  t'X- 
ECUT0R8  or  administrators;  EXCEPT  causes  of  ACTION  FOR    DR. 
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FAMATION,  ASSAULT  as  defined  in  the  Indian  Penal  Code,  ORoth- 
er  PERSONAL  INJURIES  not  causing  the  death  of  the  narty;  AND 
except  also  cases  where,  after  the  death  of  the  party,  the  HELIEif^ 
sought  could  not  be  enjoyed,  or  granting  it  would  be  NUGATORY. 

UbittraUons. 

(o)  A  collision  tAke«  place  on  a  railway  in  consequence  of  some  neglect  or  de&ult  of  the 
officials,  and  a  paraenger  is  severely  httrt,  but  not  so  as  to  cause  death.  He  altervrards  diea 
without  haring  brought  any  action.    The  cause  of  action  doea  not  survive. 

(b)    A  sues  for  divorce.  A  dies.  The  cause  of  action  doea  not  survive  th  his  represaitative. 

269.  An  executor  or  administrator  has  POWER  TO  DISPOSES 
of  the  PROPERTY  of  the  deceased,  either  wholly  or  in  part,  in  such 
manner  as  he  may  think  fit 

TlUistrtaions. 

(a)  The  deceased  has  made  a  specific  bequest  of  part  of  his  Jiroperty.  The  executor, 
not  having  assented  to  the  bequest.  scIIb  the  subject  of  it.    The  sale  is  valid. 

(b)  The  executor,  in  the  exeroiso  of  his  discretion,  mortgages  a  part  of  the  immoveable 
estate  of  the  deceased.    The  mortgage  is  valid. 

270.  If  an  EXECUTOR  or  administrator  PURCHASES,  either  di- 
rectly or  indirectly,  anjr  part  of  the  property  of  the  deceased,  the  SALE 
is  VOIDABLE  at  the  mstance  of  any  other  person  interested  in  the 
property  sold. 

271.  When  there  are  SEVERAL  EXECUTORS  or  administra- 
tors, the  powers  of  all  may,  in  the  absence  of  any  direction  to  the  con- 
trary, be  exercised  by  any  one  of  them  who  has  proved  the  Will  or 
taken  out  administration. 

Ulustrations, 
(a)    One  of  several  executors  hns  power  to  release  a  debt  due  to  the  deceased. 
{b)    One  has  power  to  surrender  a  lease. 

(e)    One  has  power  to  sell  the  property  of  the  deceased,  moveable  or  immoveable. 
id)    One  has  i>ower  to  assent  to  a  legacy. 

(e)    One  has  power  to  endorse  a  promissory  note  payable  to  the  deceased. 
[/)    The  Will  appoints  A,  B,  C  and  D  to  be  executors,  and  directs  that  two  of  them  shall 
be  a  quorum.    No  act  can  be  done  by  a  single  executor. 

272.  Upon  the  DEATH  OF  ONE  or  more  OF  SEVERAL  execn- 
tors  or  administrators,  all  the  powers  of  the  office  become  vested  in  the 
Burvivors  or  survivor. 

873.  The  administrator  of  EFFECTS  UNADMINISTERED  has 
with  respect  to  such  effects,  the  same  powers  as  the  original  executor  or 
administrator. 

274.  An  administrator  during  MINORITY  has  all  the  powers  of 
an  ordinary  administrator. 

275.  When  probate  or  letters  of  administration  have  been  granted 
to  a  MARRIED  WOMAN,  she  has  all  the  powers  of  an  ordinary  exe- 
cutor or  admiitlBtrator. 


PART  XXXIV. 
Of  the  Duties  of  an  Executor  or  Administrator. 

276.  It  is  the  duty  of  an  executor  TO  PERFORM  tl  e  FUNE- 
RAL of  the  deceased  m  a  manner  suitable  to  his  condition,  if  he  has 
ieft  property  oufficient  for  the  purpose. 
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277.  An  executor  or  administrator  shall,  within  six  months  from 
the  g^rant  of  probate  or  letters  of  administration,  exhibit  in  the  Court 
by  which  the  same  may  have  been  granted  an  INVENTORY  contain- 
ing a  full  and  true  estimate  of  all  the  projierty  in  possession,  and  all  the 
credits,  and  also  all  the  debts  owin^  by  any  person  or  persons  to  which 
the  executor  or  administrator  is  entitled  in  that  character,  and  shall  in 
like  manner,  within  one  year  from  the  date  aforesaid,  exhibit  an  AC- 
CO  U^NT  of  the  estate,  showing  the  assets  that  may  have  come  to  his 
bands,  and  the  manner  in  which  they  have  been  applied  or  disposed  of. 

278.  The  executor  or  administrator  shall  COLLECT  with  reason- 
able <liligence,  the  PROPERTY  of  the  deceased  AND  the  DEBTS 
that  were  due  to  him  at  the  time  of  his  death. 

279.  FUNERAL  EXPENSES  to  a  roasonable  amount,  accord- 
inff  to  the  degree  and  quality  of  the  deceased,  and  DEATII-BED 
CHARGES,  includmg  fees  for  medical  attendance,  and  JiUAllD  AXD 
LODGING  for  one  month  previous  to  his  death,  are  TO  BE  PAID 
BEFORE  aU  DEBTS. 

280.  The  EXPENSES  OF  obtaining  PROBATE  or  letters  of  ad- 
lainiBtration  including  the  costs  incurred  for  or  in  respect  of  any  judi- 
cial proceedings  that  may  be  necessary  for  administering  the  estate,  are^ 
to  BE  PAID  NEXT  after  the  funeral  expenses  and  death-bed  charges. 

2S1.  WAGES  due  foi*  services  i^endered  to  the  deceased  WITHIN 
THREE  MONTHS  next  preceding  his  death  by  any  labourer,  artizan, 
or  domestic  servant  are  next  to  bo  paid,  and  then  the  other  debts  of  the 
deceased. 

282.  SAV:d  AS  AFORESAID,  NO  creditor  is  to  have  a  right  of 
PRIO  RIT Y  over  another,  by  reason  that  his  debt  is  secured  by  an 
instrument  under  seal,  or  on  any  other  account.  But  the  executor  or 
administrator  shall  pay  all  such  debts  as  hu  knows  of,  including  his 
own,  equally  and  rateably,  as  far  as  the  assets  of  the  deceased  will 
extend. 

283.  If  the  DOMICILE  of  the  deceased  was  NOT  IN  British  IN- 
D I  A,  the  application  of  his  moveable  property  to  the  PAYMENT  OP 
his  debts  is  to  be  regulated  by  the  law  of  the  country  in  which  he  was 
domiciled. 

A  di£«,  luTing  his  domicile  in  a  country  wkere  instmmcnta  under  seal  have  priority  orer 
isstriunents  not  under  seal,  leaving:  moveable  property  to  tho  value  of  10,000  rupees,  im- 
■loveftble  property  to  the  value  of  5,000  rupees,  debts  on  ine'ruments  under  seal  to  the 
amount  of  10,000  rupees,  and  debts  on  instruments  not  under  seal  to  the  same  amount.  The 
debts  on  instruments  under  seal  are  to  be  paid  in  full  out  of  the  moveable  estate,  and  the 
proceeds  of  the  immoveable  estate  are  to  he  applied  as  far  as  they  will  extend  towards  the 
diseharge  of  the  debts  not  under  seal.  Accordmgly,  one-)iH If  of  the  amount  of  the  debts  not 
under  seal  is  to  be  paid  out  of  the  proceeds  of  the  immovcuMc  estate. 

284.  No  creditor  who  has  received  PAYIvfENT  OP  his  DEBT 
BY  virtue  of  the  LAST  PRECEDING  SECTION  shall  be  entitled  to 
share  in  the  proceeds  of  the  immoveable  estate  of  the  deceased  unless 
he  brings  such  payment  into  account  for  the  benefit  of  the  other  credi. 
tors. 

Illustration. 
A  dies,  havinjf  hiB  domicile  in  a  country  where  instmmrnta  under  seal  have  priority  over 
instruments  not  under  seal,  leaving  moveable  property  to  the  vjilue  of  5,000  rupees,  and  im- 
moveable property  to  the  value  of  10,000  rupees,   debts  on  instrument  s  tmder  seal  to  tho 
fttiount  of  10,000  mpce?,  and  debts  on  instmmoiitg  not  und'^r  seal  to  th  tianie  amount.    Tho 
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ereditoTt  boldfii^  intnimebtf  tmder  maI  reeeive  hftlf  of  tbair  debts  <mt  of  tbe  prooeecU  of  tb« 
moreable  estate.  Tbe  proceeds  of  the  immoveable  estate  are  to  be  applied  in  payment  of  ihm 
debts  on  instruments  not  under  seal  untfl  one-half  of  such  debts  baa  been  discharged.  This 
will  leave  5,000  rupers,  which  are  to  be  distributed  rateably  amongst  all  the  creditors  without 
dlBtinotion  in  proportion  to  the  amount  which  may  remain  due  to  them. 

285.  DEBTS  of  every  deBcription  must  be  PAID  BEFORE  any 
LEGACY. 

286.  If  the  estate  of  the  deceased  is  subject  to  any  CONTINGENT 
LIABILITIES  an  executor  or  administrator  is  not  bound  to  pay  any  le- 
gacy without  a  sufficient  indenmity  to  meet  the  liabilities  whenever 
they  may  become  due. 

287.  IF  the  ASSETS,  after  payment  of  debts,  necessary  expenses 
and  specific  legacies  are  >0T  SUFFICIENT  TO  PAY  ALL  the 
GRN'EKAL  LEGACIES  in  full,  the  latter  shall  ABATE  or  be  dimi- 
iiishod  in  equal  proportions,  and  the  executor  has  no  right  to  pay  one 
Icpratec  in  prefereuce  to  another,  ndr  to  retain  any  money  on  account  of 
a  legacy  to  himself  or  to  any  person  for  whom  he  is  a  trustee. 

288.  Where  there  is  a  SPECIFIC  LEGACY,  and  the  assets  are 
Sufficient  for  the  payment  of  debts  and  necessary  expenses,  the  thing 
specified  MUST  BE  DELIVERED  to  the  legatee  WITHOUT  any 
ABATEMENT. 

289.  Where  there  is  a  DEMONSTRATIVE  LEGACY,  and  the 
assets  are  sufficient  for  the  paynr.>?.-;C  of  debts  and  necessary  expenses, 
the  legatee  has  a  PREFERENTIAL  CLAIM  for  payment  <rf  his  lega- 
cy  out  of  the  fund  from  which  the  legacy  is  directed  to  be  paid  until 
such  fund  is  exhausted,  and  if  after  the  fund  is  exhausted,  part  of  tlie 
legacy  still  remains  unpaid,  he  is  entitled  to  rank  for  the  remainder 
against  the  general  assets  as  for  a  legacy  of  the  amount  of  such  unpaid 
remainder. 

290.  If  the  assets  are  not  sufficient  to  answer  the  debts  and  the 
SPECIFIC  LEGACIES,  an  ABATEMENT  shaU  be  made  from  the 
latter  rateably  in  proportion  to  their  respective  amounts. 

TOuttration. 
A  has  bequeathed  to  B  a  diamond  rin^,  valued  at  600  rupees  and  to  0  a  |borse.  valued  at 


1,000  rupees.  It  is  found  necessary  to  sell  all  tbe  effects  of  the  testator,  and  his  assets,  after 
payment  of  debts,  are  only  1,000  rupees.  Of  this  sum  rupees  333>&^  arie  to  be  paid  to  a,  and 
rupees  666-10-8  to  C. 

291.  For  the  purpose  of  abatement,  a  legacy  for  life,  a  sum  appro* 
priated  by  the  Will  to  produce  an  annuity,  and  the  value  of  an  annti'.ty 
when  no  sum  has  been  appropriated  to  produce  it,  shall  be  treated  as 
GENERAL  LEGACIES. 


PART  XXXV. 
Of  the  Executor's  Assent  to  a  Legeicy. 

292.    The  assent  of  the  executor  is  necessary  to  complete  a  legatee's 
title  to  his  legacy: 


Ulustralions. 


(a)  A  by  his  "Will  bequeaths  to  B  his  Government  paper,  which  is  in  deposit  with  the 
Bank  of  Benj^al.  Tho  Bonk  has  no  authority  to  deliver  the  securities,  nor  B  a  right  to  take 
possession  of  them  without  tho  asssnt  of  the  executor. 

{h)  A  by  will  has  bequeathed  to  C  his  house  in  Calcutta  in  the  tenancy  of  B.  C  is  not  on* 
titled  to  receive  the  rents  without  the  assont  of  the  executor. 
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293.  _  The  assent  of  the  executor  to  a  specific  beqaest  shall  be  snflfi- 
cient  to  divest  his  in+eresfc  as  executor  therein,  and  to  transfer  the  snb- 
ject  of  bequest  to  the  lee.  tee,  unless  the  natnre  or  the  circnmsrances  of 
the  property  require  that  it  shall  be  transferred  in  a  part'cnlar  ray. 
This  assent  may  be  verbal,  and  it  may  be  either  express  or  implied  froin 
ihe  conduct  of  the  executor^ 

tUuitration*. 

(a)  A  hors©  is  bcaueathed.  The  executor  requcstB-the  l^f^fee  to  dispose  of  iU  <*r  a  third 
pwtT  P>ropo«e«  to  parohafle  the  horae  from  the  executor,  and  he  direcis  mm  to  apply  to  the 
Kgatoe.    Assent  to  the  legacy  is  implied. 

(b)  The  interest  of  a  fund  is  directed  by  the  WiU  to  be  appb'ed  for  the  maintenance  of 
the  legatee  during  his  minority.  The  ezeofutor  commences  so  to  apply  it.  This  is  an  assent 
to  the  whole  of  the  bequest. 

(e)  A  bequest  is  mado  of  a  Aind  to  A,  and  after  him  to  B.  The  executor  pays  the  in- 
terest of  the  fund  to  A.    This  is  an  implied  assent  to  the  bequest  to  B. 

(d)  Executors  die  aft«r  paying  all  the  debts  of  the  testator,  but  before  satisfaction  of 
specific  leg&cies.    Assent  to  tno  legacies  may  be  presumed. 

(c)  A  person  to  whom  a  specific  article  has  been  bequeathed  takes  possession  of  it  and 
retains  it  without  any  objection  on  the  part  of  the  executor.    His  assent  may  be  presumed. 

294.  The  assent  of  an  executor  to  a  legacy  may  be  conditional,  and 
if  the  condition  be  one  which  ho  has  a  right  to  enforce  and  it  is  not 
performed,  there  is  no  assent* 

lUustrationt4 

(a)  A  bequeaths  to  B  his  lands  of  Sultanpur,  which  at  the  date  of  the  Will,  and  at  the 
Beath  of  A  were  subject  to  a  mortgage  for  10,000  rupees.  The  executor  ansents  to  the  bequest, 
on  condition  that  B  shall  within  a  limited  time  pay  the  amount  due  on  the  mortgage  at  the 
tsstator's  death.    The  amount  is  not  paid.    There  is  no  assent. 

(h)  The  executor  assents  to  a  bequest  on  condition  that  the  legatee  shall  pay  him  a  sum 
6f  money.    The  payment  is  not  made.    The  assent  is  neverthless  valid. 

295.  When  the  executor  is  a  legatee,  his  assent  to  his  own  legacy 
is  necessary  to  complete  his  title  to  it,  in  the  same  way  as  it  is  required 
when  the  bequest  is  to  another  person,  and  his  assent  may  in  like  man- 
ner be  express  or  implied.  Assent  shall  be  implied  if  in  his  manner  of 
administering  the  property  he  does  any  act  which  is  referable  to  his 
bharacter  of  legatee  and  is  not  referable  to  his  character  of  executor. 

Illustration* 
An  executor  takes  the  rent  of  a  house  or  the  interest  of  GoTsnimcnt  securities  bequeathed 
io  him,  and  afi^ies  it  to  his  own  use.    This  is  assent. 

296.  The  assent  of  the  executor  to  a  legacy  gives  effect  to  it  from 
the  death  of  the  testator. 

TUuttration*. 

(a)  A  legatee  soils  his  legacy  before  it  is  assented  to  by  the  executor.  The  executor's 
subsequent  assent  operates  for  the  benefit  of  the  purchaser,  and  completos  his  title  to  the 
legacy. 

(b)  A  bequeaths  1,000  rupees  to  B  with  interest  from  his  death.  The  executor  does  not 
assent  to  this  legacy  until  the  expiration  of  a  year  from  A's  death.  B  is  entitled  to  interest 
from  the  death  of  A. 

297.  An  executor  is  not  bound  to  pay  or  deliver  any  legacy  until 
the  expiration  of  one  year  from  the  testator's  death. 

lUtutratton. 
A  by  his  Will  directs  his  legacies  to  bo  paid  within  six  months  after  his  death.    The  cxc- 
Cotor  is  not  bound  to  pay  them  before  the  expiration  of  a  year. 
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PART  XXXVI; 
Of  the  Payment  and  Apportionment  of  Annuities. 

298.  Where  an  annuity  is  given  by  the  "Will  and  no  time  is  fixed 
for  its  commencement,  it  shall  commence  from  the  testator's  death  and 
the  first  payment  shall  be  made  at  the  expiration  of  a  year  next  after 
that  event. 

299.  Where  there  is  a  direction  that  the  annuity  shall  be  paid  quar- 
terly  or  monthly,  the  first  payment  shall  be  due  at  the  end  of  the  first 
quarter  or  first  month,  as  tne  case  may  be,  after  the  testator's  death  ; 
and  shall  if  the  executor  think  fit  be  paid  when  due  ;  but  thi  executor 
shall  not  be  bound  to  pay  it  till  the  end  of  the  year. 

300.  Where  there  is  a  direction  that  the  first  payment  of  an  an- 
nuity shall  be  made  within  one  mouth  or  any  other  division  of  time 
from  the  death  of  the  testator,  or  on  a  day  certain  the  successive  pay- 
ments are  to  be  made  on  the  anniversary  of  the  earliest  day  on  which 
the  Will  authorizes  the  first  payment  to  be  made  ;  and  if  the  annuitant 
should  die  in  the  interval  between  the  times  of  payment,  an  apportion- 
ed share  of  the  annuity  shall  be  paid  to  his  representative. 


PART  xxxvn. 

Of  the  Investment  of  Pimds  to  provide  for  Legacies. 

301.  Where  a  legacy  not  being  a  specific  legacy,  is  given  for  life, 
the  sum  bequeathed  shall  at  the  end  of  the  year  be  invested  in  such 
securities  as  the  High  Court  may,  by  any  general  rule  to  be  made  from 
time  to  time  authorize  or  direct,  and  the  proceeds  thereof  shall  be  paid 
to  the  legatee  as  the  same  shall  accrue  due. 

302.  Where  a  general  legacy  is  given  to  be  paid  at  a  future  time, 
the  executor  shall  invest  a  sum  sufficient  to  meet  it  in  securities  of  the 
kind  mentioned  in  the  last  preceding  Section.  The  intermediate  in- 
terest shall  form  part  of  the  residue  of  the  testator's  estate. 

303.  Where  an  annuity  is  ^ven  and  no  fund  is  charged  with  its  pay- 
ment or  appropriated  by  the  will  to  answer  it,  a  Government  annuity 
of  the  specified  amount  shall  be  purchased,  or  if  no  such  annuity  can  be 
obtained,  then  a  sum  sufiicient  to  pi  oduce  the  annuity  shall  be  invested 
for  that  purpose  in  such  securities  as  the  High  Court  may,  by  any  ge- 
neral rule  to  be  made  from  time  to  time  authorize  or  direct. 

304.  Where  a  bequest  is  contingent,  the  executor  is  not  bound  to 
invest  the  amount  of  the  legacy,  but  may  transfer  the  whole  residue  of 
the  estate  to  the  residuary  le^tee  on  his  giving  sufficient  security  for 
the  payment  of  the  legacy  if  it  shall  become  due. 

305.  Where  the  testator  has  bequeathed  the  residue  of  his  estate 
to  a  person  for  life  without  anip- direction  to  invest  it  in  any  particular 
securities,  so  much  thereof  as  is  not  at  the  time  of  the  testator's  decease 
invested  in  such  securities  as  the  High  Court  may  for  the  time  being 
regard  as  good  securities,  shall  bo  converted  into  money  and  invested  in 
such  securities, 
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306.  Where  the  testator  has  bequeathed  the  residac  of  his  estate  to 
a  person  for  life  with  a  direction  that  it  shall  be  invested  in  certain  speci- 
fied securities,  so  much  of  the  estate  as  is  not  at  the  time  of  his  death 
inyeated  in  securitiea  of  the  specified  kind  shall  be  converted  into 
money  and  invested  in  such  eecnrilies. 

307.  Such  conversion  and  investment  as  are  contemplated  by  the 
two  last  preceding  Sections  shall  be  made  at  such  times  and  in  such 
manner  as  the  executor  shall  in  his  discretion  think  fit ;  and  until  such 
coaversion  and  investment  shall  be  completed,  the  person  who  would 
be  for  the  time  being  entitled  to  the  income  of  the  fund  when  so  invest- 
ed shall  receive  interest  at  the  rate  of  four  per  cent,  per  annum  upon 
the  market  value  (to  be  computed  as  of  the  date  of  the  testator's  death) 
of  such  part  of  the  fund  as  shall  not  yet  have  been  so  invested. 

308.  Where,  by  the  terms  of  a  bequest,  the  legatee  is  entitled  to 
the  imniediate  payment  or  possession  of  the  money  or  thing  bejqueathed 
but  is  a  MINOR,  and  there  is  no  direction  in  the  Will  to  pay  it  to  any 
person  on  his  behalf,  the  executor  or  administrator  shall  pay  or  deliver 
the  same  into  the  Court  of  the  District  Judge,  by  whom  the  probate 
was  or  letters  of  administration  with  the  Will  annexed  were  gi*anted,  to 
the  account  of  the  legatee,  unless  the  legatee  be  a  ward  of  the  Court  of 
Wards  ;  and  if  the  legatee  be  a  ward  of  the  Court  of  Wards  the  legacy 
EhskU  be  paid  into  that  Court  to  his  account,  and  such  payment  into  the 
Court  of  the  District  Judge,  or  into  the  Court  of  Wards,  as  the  case 
may  be,  shall  be  a  sufficient  discharge  for  the  money  so  paid ;  and  such 
money  when  paid  in  shall  be  invested  in  the  purchase  of  Government 
secunfcies,  which,  with  the  interest  thereon,  shall  be  transferred  or  paid 
to  the  person  entitled  thereto,  or  otherwise  applied  for  his  benefit,  as 
the  Jaage  or  the  Court  of  Wards,  as  tho  case  may  be,  may  direct. 


PART  XXXVIII. 
Of  the  Produce  and  Interest  of  Legacies. 

309.  The  legatee  of  a  specific  legacy  is  entitled  to  the  clear  pro- 
duce thereof,  if  any,  from  the  testator's  death. 

Exception. — A  specific  bequest,  contingent  in  its  terms,  does  not 
comprise  the  produce  of  the  legacv  between  the  death  of  the  testator 
and  the  vesting  of  the  legacy.  The  clear  produce  of  it  forms  part  of  the 
residue  of  the  testator's  estate. 

Hlustr4Uion§. 
(a)    A  bemieathfl  but  flo<!k  of  sbeep  to  B.    Botween  the  death  of  A  and  delivery  by  his 
neeator  tba  soeep  aro  «liom,  or  some  of  the  ewos  prodoco  lambs.    Tho  wool  and  lambs  are 
the  property  of  B. 

lb)  A  becraeaihs  his  Goromment  Recurities  to  B,  but  postpones  tho  d^lirery  of  them  till 
the  death  of  C,  The  interest  which  folia  due  between  the  doath  of  A  and  the  death  of  C  bo- 
loDgB  to  B,  and  must,  xmleas  he  is  a  minor,  be  pai4  to  him  as  it  is  received. 

(e)  The  testator  bcgneaths  all  his  four  per  oent.  Qovemment  promissory  notes  to  A 
when  he  shall  complete  the  age  of  18.  A,  if  ho  complete  that  ago,  is  entitled  to  receive  the 
notes,  but  the  interest,  which  accrues  in  respect  of  them  between  the  testator's  death  and  A's 
completing  18,  forms  part  of  the  residue. 

310.  The  legatee  under  a  general  residuary  bequest  is  entitled  to 
the  produce  of  the  residuary  fund  from  the  testator's  death. 
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J^r^«p/7on«.  — A  ponoral  residnary  bequest  contincrent  in  its  terms 
doc3  noh  comprise  the  income  which  may  accrue  upon  the  fund  be- 
queathed between  the  death  of  the  testator  and  the  vestiug  of  the  legacy 
Duch  income  go  js  as  undisposed  of. 

lUuttrationt, 
{n)    Ilie  testator  beaneatbs  the  residue  of  his  pi  operf  y  to  A,  a  miaor,  to  be  paid  to  him 
when  be  shall  complete  tLe  age  of  18.    The  income  from  the  testator's  death  belongs  lo  A, 

(ft)  The  testator  bequeaths  the  residue  of  his  property  to  A  when  he  shall  complete  the 
age  of  18.  A.if  he  complot©  th  It  ago,  is  entitled  to  receire  the  residue,  The  income  which 
has  accrued  in  respect  of  it  since  the  testator's  death  goes  as  undisposed  of. 

311.  Where  no  timo  has  been  fixed  for  the  payment  of  a  general 
legacy,  interest  begins  to  run  from  the  expiration  of  the  year  from  the 
testator's  death. 

Exception. — (1.)  Where  the  legacy  is  bequeathed  in  satisfaction  of 
a  debt,  interest  runs  from  the  death  of  the  testator. 

(2.)  Where  the  testator  was  a  parent  or  a  more  remote  ancestor  of 
the  legatee,  or  has  put  himsoU"  in  the  place  of  a  parent  of  the  legatee, 
the  legacy  shall  bear  interest  from  the  death  of  the  testator. 

(3.)  Wbere  a  sum  is  bequeathed  to  a  minor  with  a  direction  to 
pay  for  his  maintenance  out  of  it,  interest  is  payable  from  the  death  of 
the  testator. 

312.  Where  a  time  has  been  fixed  for  the  payment  of  a  general 
legacy,  interest  begins  to  run  from  the  time  so  fixed,  The  interest  up 
to  such  time  forms  part  of  the  residue  of  the  testator's  estate. 

Exception. — Where  the  testator  was  a  parent  or  a  more  remote  an- 
cestor of  the  legatee,  or  has  put  himself  in  the  place  of  a  parect  of  the 
legatee,  and  the  legatee  is  a  minor,  the  legacy  shall  bear  interest  from 
the  death  of  the  testator  unless  a  specific  sum  is  given  by  the  Will  for 
znaintenauce. 

313.  The  rate  of  interest  shall  bo  four  per  cent,  per  annum. 

314.  No  interest  is  payable  on  the  arrears  of  an  annuity  within 
the  first  year  from  the  death  of  the  testator,  although  a  period  earlier 
than  the  expiration  of  that  year  may  have  been  fixed  by  the  Will  for 
making  the  first  payment  of  the  annuity. 

315.  Where  a  sum  of  money  is  directed  to  be  invested  to  produce 
an  annuity,  interest  is  payable  on  it  from  the  death  of  the  testator. 


PART  XXXIX. 
Of  the  Refunding  of  Legacies. 

316.  When  an  executor  has  paid  a  legacy  under  the  order  of  a 
Judge,  he  is  entitled  to  call  upon  the  legatee  to  refund,  in  the  event  of 
the  assets  proving  insufficient  to  pay  all  the  legacies. 

317.  When  an  executor  has  voluntarily  paid  a  legacy,  he  cannot 
call  upon  a  legatee  to  refund,  in  the  event  of  tlio  assets  proving  insufil- 
ciout  to  pay  all  the  legacios. 
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318.  When  the  time  j»'e8ord>ed  by  the  Will  for  the  perfonnanoe  of 
a  condition  has  elapsed,  without  the  condition  having  been  perfonnecU 
and  the  executor  has  thereupon,  without  fraud,  distnouted  tne  assets; 
in.  Buolf  case,  if  fur^er  time  has  been  allowed  under  the  one  hundred 
and  twenty-fourth  Section,  for  the  performance  of  the  condition,  and 
tiio  cofidiiicA  haa  been  performed  accordingly,  the  le^y  cannot  be 
oiaimedfirom.the'^zecalor,  but  those  to  whomr  he  has  paid  it  are  liable 
to  refund  the  amount. . 

319.  When  the  executor  has  paid  away  the  assets  in  legacies,  and 
he-IB  afterwards  obliged  to  discharge  a  debt  of  which  he  had  no  pre* 
Tioos  notice,  he  is  entitled  to  call  upon  each  legatee  to  refund  in  pro- 
portion. 

320.  Where  an  executor  or  administrator  has  given  suoh  notices 
as  would  have  been  given  by  the  High  Court  in  an  administration  suit 
for  creators  and  others  to  send  in  to  him  their  claims  against  the 
estate  ef  the  deceased,  he  shall,  at  the  expiration  of  the  time  therein 
Bamed  for  sending  in  claims,  be  at  liberty  to  distribute  the  assets, 
or  any  port  thereof,  in  discharge  of  such  lawful  claims  as  he  knows 
of,  and  shall  not  be  liable  for  the  assets  so  distributed  to  any  person 
of  whose  claim. he  shall  not  have  had  notice  at  the  time  of  such  distri- 
bation;  but  nothing  herein  contained  shall  prejudice  the  right  of  any 
creditor  of  claimant  to  follow  the  assets,  or  auv  part  thereof,  in  the 
hands  of  the  persons  who  may  have  received  the  same  respectively. 

321.  A  creditor  who  has  not  received  payment  of  his  debts  may 
within  two  years  alter  the  death  of  the  testator  or  one  year  after  the 
legacy  has  been  paid,  call  upon  a  legatee  who  has  received  payment  of 
his  legacy  to  refund,  whether  the  assets  of  the  testator's  estate  were  or 
were  not  sufficient  at  the  time  of  his  death  to  pay  both  debts  and  lega* 
oies;  and  whether  the  pay  ment  of  the  legacy  by  the  executor  was  voir 
imtary  or  not. . 

ZS%  If  the  assets  were  sufficient  to  satisfy  all*  the  legad^  at  thto 
titHe  of  the  testator's  death,  a  legatee  who  has  not  reoeivea  payment  of 
his  legacy,  or  who  has  been  compelled  to  refund  under  the  last  preced- 
ing Section,  cannot  oblige  one  who  has  received  payment  in  full  to 
refond^ .  wheUier  the  legacy  were  paid  to  him  with  or.  withouti  suit» 
although  the  assets  have  subsequently  become  deficient  by  the  wasting  ^ 
of  the  executor. 

323.  If  Hiheassets  were  not  sufficient  to-satisfy-aH'th^.  legacies  at 
the  time  of  the  testator's  death,  a  legatee  whahas  not  received  pay- 
loeat  of  his  legacy,  must,  before  he  can  call  on  a  satisfied  legatee  to 
refisBd,  first  proceed  agunst  the  executor  if  he  is  solvent;  but  if  the 
executor  is  insolvent  or  not  liable  to  •pay,  the  -  unsatisfied .  legatee  can . 
oblige  each  satisfied  legatee  to  refund  in  proportion. . 

324:  The  refunding  of  one  legatee  to  another  ehaH  toot  exceed  thd 
sum  by  which  the  satisfied  le^y  ought  to  have  blsen  reduced  if  thie 
estate  had  been  properly  administered. 

Ulmiraiion. 
▲  bM  beqmathed  240  nipeea  to  B,  480  nipeea  to  C,  and  790  rupees  to  D.    The  MMts  ntt 
ooty  i;SOO  rupees,  and  if  properly  administered  would  giye  200  rupees  to  B,  400   rupees  to  C, 
ana  60O  rupees  to  D.    G  and  D  have  been  paid  their  le^ftcies  in  ftul,  leaving  nothing  to  B.    B 
can  oblige  C  to  reftind  80  rupees,  and  D  to  reftind  ISO  rupees. 

9 
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825.    The  refbnding  shall  in  all  cases  be  wiihoat  interest. 

326.  The  snrplns  or  residue  of  the  deceased's  property  after  pay- 
ment of  debts  and  legacies,  shall  be  paid  to  the  residnadry  legatee  when 
any  has  been  appoint^  by  the  WilL 


PART  XL, 

Of  the  Liability  of  an  Executor  or  Administrator 
for  Devaatation. 

82*7.  When  an  ezecntor  or  administrator  misapplies  the  estate  of 
the  deceased,  or  subjects  it  to  loss  or  damage,  he  is  liable  to  make  good 
the  loss  or  damage  so  occasioned. 

Illu8trcUi4m$» 

[a)  Ibeczeoatorpayi  out  of  tlie  estate  an  onfonndedolaim.  He  is  liable  to  main  good 
fheloflk 

(b)  The  daoeaied  haa  a  Taloable  lease  irenewable  I17  aotioe,  vhichthe  eaecator  negledB 
to  giTe  at  the  propor  time.    The  ezecntor  ia  UaUe  to  liiake  good  the  loea. 

(e)  The  deceased  had  a  lease  of  leas  Talne  than  the  rent  payaUe  for  it,  Imt  terminable  on 
potioe  at  a  paiticolar  time.  The  ezecntor  negleoti  to  giye  the  notioe>  Heis  liaUe  to  make 
good  the  loss. 

328.  When  an  executor  or  administrator  occasions  a  loss  to  the 
estate  by  neglecting  to  get  in  any  part  of  the  property  of  the  deceased* 
he  is  liable  to  make  good  the  amount. 

Illfwiraiuma. 

{a)  The  ezecntor  absolntely  releases  a  debt  dne  to  the  deceased  firom  a  solTent  person,  of 
tsompoonds  with  adebtor  who  is  able  to  pay  in  .full.  The  ezecntor  is  liable  to  make  good  the 
amount. 

(b)  The  ezecntor  neglboU  to  sne  for  a  debt  till  the  debtor  is  able  to  plead  the  Act  for 
the  limitation  of  suits,  and  tlie  debt  is  thereby  lost  to  the  estate.  The  ezecutCH:  is  liaUe  to 
make  good  the  amount. 


PARTXLI. 
Miscellaneous. 

330.  Nothing  contained  in  this  Act  shall  be  deemed  or  taken  to 
supersede  or  affect  the  nghts,  duties,  and  privileges  of  the  Adminis- 
trators General  and  Officiating  Administrators  General  of  Bengal, 
Madras  and  Bombay  respectively,  under  or  by  virtue  of  Act  Vllf  of 
1855  {to  amend  the  law  relating  to  the  office  and  duties  of  Admmietrc^ 
tor  General),  Act  XXVII.  of  1860  (to  amend  Act  VIII,  o/1865),  The 
Eegimental  Debts  Act,  1863,  and  the  Administrator  GeneraJ*s  Actt 
1865 ;  and  it  shall  be  the  duty  of  the  Magistrate  or  other  Ohief  Officer 
charged  with  the  executive  administration  of  a  district  or  place  in  cri* 
minsS  matters,  whenever  any  person  to  whom  the  provisions  of  this 
Act  shall  apply  shall  die  within  the  limits  of  his  jurisdiction,  to  report 
the  circumstances  without  delay  to  the  Administrator  General  of  the 
Province,  retaining  the  property  under  his  charge  until  letters  of 
administration  shall  have  been  obtained  by  that  Officer  or  by  some 
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Other  person,  when  the  property  is  to  be  delivered  over  to  the  person 
obtainmg  such  letters  or  who  may  obtain  probate  of  the  Will  (if  any) 
of  the  deceased. 

331.  The  provisions  of  this  Act  shall  not  apply  to  Intestate  or 
Testamentary  succession  to  the  property  of  any  Hmda,  Mohammadan 

*or  Baddhist ;  nor  shall  they  apply  to  any  Will  made,  or  any  intestacy 
occurring  before  the  1st  day  of  January  1866.  The  fourth  Section 
shall  not  apply  to  any  marriage  contracted  before  the  same  day. 

332.  The  Governor-General  of  India  in  Council  shall  from  time  to 
time  have  power,  by  an  order,  either  retrospectively  f^om  the  passing 
of  this  Act,  or  prospectively,  to  exempt  from  the  operation  of  the  whole 
or  any  part  of  this  Act  the  members  of  any  race,  6ect  or  tribe  in  British 
India,  or  any  part  of  such  race,  sect  or  tribe,  to  whom  he  may  consider 
it  impossible  or  inexpedient  to  KpDlj  the  provisions  of  this  Act,  or  of 
the  part  of  the  Act  mentioned  in  tne  order.  The  Governor-General  of 
India  in  Council  shiJl  also  have  power  from  time  to  time  to  revoke 
such  order,  but  not  so  that  the  revocation  shall  have  any  retrospective 
effect.  All  orders  and  revocations  made  under  this  Section  shall  be 
published  in  the  Gazette  of  India. 

AOT  No.  XIX.  of  1841. 

An  Ad  for  ihe  proieetion  of  Moveable  and  Iminoveable  propeniy 
againei  wrongful  poeeesston  in  caeee  of  eucceeeion, 
1.  WhareM  mnoh  inoonrenianAe  hat  been  ttperianood  -wfaare  penooi  have  died  povegs- 
•d  of  moTWfcble  and  immoTeable  property,  and  the  suae  hai  been  taken  upon  pretended  claime 
of  light  bj  gilt  or  eoooeesion;  the  aiffloultjof  aeoertaining  the  preoiae  nature  of  the  more- 
able  pfO|>eariy  in  each  caaes,  the  opportonitiee  for  misappropriating  enoh  property 
and  also  the  profits  of  real  property ;  the  delays  of  a  regular  suit  when  Texatiously 
arolraeted,  and  the  inability  of  heirs  when  out  of  possession  to  prosecute  their  rights,  afford- 
ng  stroll  tesnptatioas  for  the  employment  of  foroe  or  fhmd  in  order  to*obtain  possession  ; 
And  itereasv  from  the  abore  causes,  the  oireumstanoe  of  actual  possession,  when  taken  upon 
a  sawfssion,  doea  not  afford  an  indication  of  rightfnl  title  equal  to  that  of  a  decision  by  a 
Judge  after  hearing  all  parties  in  a  summary  smt,  tiiougfa  such  summary  suit  may  not  ba 
anwrtwit  to  prerent  a  party  remoTed  from  posseesion  thereby  from  instituting  a  regular  suit; 
and  whercas  such  summary  suit,  though  it  will  take  away  many  of  the  temptations  whicK 
«ist  tor  assmntoywrongftil  posseesion  upon  a  suceession,  will  be  too  tardy  a  remedy  for 
(Obviating  them  aU,eipeeiaU7  as  regards  moreable  property;  And  whereas  it  may  be  ez« 
psdient,  prior  to  the  oJatermmation  of  the  summary  suit,  to  appoint  a  Curator  to  take  chaigv 
of  propwiy  upoo  a  suceession,  where  there  is  reason  to  appreiiend  danger  of  mlaappropria- 


tion,  waste,  or  nedeot,  and  where  sndi  app^tment  wiU,  in  the  opinion  of  the  authority 
making  the  same,  be  beneficial  under  all  the  droumstances  of  the  caee  ;  and  whereas  it  will 
be  firy  inconvenient  to  int«fbre  with  successions  to  estatee  by  the  appointment  of  Curators  oc 
bfsusunaiy  suits,  unless  satisiketory  grounds  for  swdi  proceedings  dtall  appear,  aiid  unleea 
■Mb  proceeding*  shall  be  required  by  or  on  the  behalf  of  partiee  giving  satidactory  proof  that 
they  an  Ukely  to  be  nuiteiially  prefudioed  if  left  to  the,  ordinary  remedy  of  a  regular  Buii : 

It  is  hereby  enacted,  thatwIieneTer  a  person  dies  leaving  propeiiy,  moveaUe  or  im« 
moveable,  it  ehsJl  be  lawfkd  for  any  pc|i«on  claiming  a  rtght  by  sucoesBlon  there- 
to, orto  any  portion  thereof,  to  maike  application  to  the  Judge  of  the  Court  of  the 
disMot  where  any  part  of  the  propertf  ie  found  or  eituate  for  reliei;  ttther  after  actual  pos- 
SMsion  has  been  taken  by  another  person,  or  wiienf6TCible  means  of  seising  possession  are» 
apprehended. 

1.  And  it  is  bereiby  enacted,  that  it  shall  be  lawfbl  for  any  agenf,  relative,  or  near  IHend 
or  far  the  Court  of  Wards  in  caseelrithin  their  oognisance,  in  the  event  of  any  minor,  dis- 


qsaUfied  or  abeent  person  being  cnUtied  by  suooession  to  such  property  as  aforesaid,  to 
Bake  the  like  application  l£i3ief. 

S.    And  it  is  liereby  naeted,  that  the  Judge  to  whom  snoh  application  shall  be  mado 
BoaU  in  the  ifarst  plaoe  enqulret  by  the  solemn  declaration  of  the  complainant,  and  by 

_    Sec.  83.— The  Bnlca  of  prooedwe  laid  doim  in  the  snocssiionAot  apply  to  Buddhists  Jo 
fi«  Koky%  Dine  1  Ben.  L.  B.  & 
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witnaMM  aad  doaaoMnts  at  his  diacMtion,  whether  ^^re  b*  ttroog  reatOM  for  bdierinip 
that  the  paxtyinpoflsession,  or  taking  forcible  meani  for  eemng  pownawion,  hag  no  lawfUl 
title,  and  that  the  applicant,  or  the  pekvon  on  whoaebahMf  he  appUea,  i«  raaUy  entitled, 
and  ia  likely  to  be  materially  prejudiced  if  left  to  the  ordinary  remedy  of  a  ragidar  aoit,  mm 
that  the  application  ia  made  bonaflde. 

4.  And  it  ifrliereby  enacted,  that,  in  ease  the  Jodge  8h£U  be  aatiafled  of  the  eziatMea 
ofsnoh  atron^  ground  ofbeUef,bntnototherwiae,  he  snail  <3ltethepar^  complain- 
ed of  and  giTe  notice  of  vacant  or  distorbed  poaacaaion  by  pnHioatlen,  and  after  the  ex* 
piration  of  a  reaaonable  time,  shall  determine  simimarilv  the  ri^ht  to  posseesion 
(anbleot  to  regular  aut  at  hereinafter  mentioned),  and  ihall  deliTcr  poaaeaaion  r  " 


ProTided  alwaya  that  the  Judge  ahall  have  the  power  to  appoint  an  oiEeer  who  almll 
an  inventory  of  effaota,  and  aeal  or  otherwiae  aecnre  the  aame  upon  being  applied  to  f<nr  tha 
purpoae,  without  deUy,"  whether  he  ahaM  have  concluded  the  ktquii7  neoeaaary  of  citing  the 
party  complained  of  or  not. 

6.  And  it  ia  hereby  enacted,  that  incaaeitahidl^forttier  appear  upon  such  appUcatioo 
and  examination  aa  aforeaaid,  that  danarer  ia  to  be  apprehended  of  the  misappropria- 
tion or  waste  of  the  property  before  the  aummarv  luit  can  be  determined,  una  that  the 
delay  in  obtainipg  aecun^  from  the  party  in  pooaeaaionor  the  inanfficiency  thereof,  ia  likely 
to  expoae  the  par^  out  of  poaacaaion  to  conaiderable  risk,  provided  he  be  the  lawftil  owner:  it 
ahall  be  lawral  for  the  Judge  to  appoint  one  or  more  Ciirators,  with  the  powera  herein- 
after next  mentioned,  whoae  authority  ahall  continue  according  to  the  tertca  of  hia  or  their 
reapective  appointmenta,  and  in  no  oaae  bevond  the  determination  of  the  aummaty  •  suit  and 
the  confirmation  or  delivery  of  poaacaaion  in  oonaeguence  thereof :  Provided  alwaya,  that  in 
the  caae  of  land  the  Judge  may  delegate  to  the  CollectorDr  to  hie  officer  the  powera  of  % 
Curator,  and  alao  that  every  appoinunent  «f  a  Curator  in  iMpect  of  any  *  property  be  duly 
publiahed. 

6.  And  it  is  hereby  enacted,  that  the  Judge  ahall  have  power  to  authorise  such  Curator 
either  to  take  possession  of  the  property  generally ,  or  until  aecurity  be  given  by  the 
party  in  poaaonnion.  or  until  inventoriea  ofthe  property  ahall  have  been  made,  or  for  any  other 
purpoae  neceaaary  for  aecurftg  the  prctoerty  tfom.  miaappropriatiokr  or  waate  by  the  party  in 
poaseaaion  :  Provided  alwaya,  that  it  ahall  be  entirely  ducretiopaiy  with  the  Judge  whether 
be  ahall  allow  the  party  in  poaaeaaien  to  continne  ininich  poaacaaion  on  giving  aecurity  or 
not,  and  any  continuance  in  poaacaaion  ahall  be  aubjtet  to  auch  orders  aa  the  Judge  may  issue 
touching  inventories,  or  the  securing  of  deeds  or  ot&r  efEects. 

7.  And  it  ia  hereby  enacted,  that  the  Judge  ahall  exact  from  the  Curator  security 
for  the  fkithftil  diaduLrge  of  hia  truat ,  and  for  rendering  aatiafactory  accounta  of  the  aame  as 
hereinafter  mentioned,  and  may  authorise  him  to  receive  out  of  the  property  auch  remunera- 
tion aa  ahall  appear  reaaonable,  but  in  no  caae  exceeding  6  per  centum -on  the  personal  proper- 
ty and  on  the  annual  profits  ofthe  nalproperty.  All  aurplua  moniea  reaUnd  by  the  Curator 
shaU  be  paid  into' Cdurt^  and  invested  m  public  securities  for  the  benefit  of  m  persons  en- 
titled thereto  upon  adjudication  of  the  summary  suit :  Provided  alwaya  that  although 
security  ahall  be  required  from  the  CtMttor  with  all  reaaonable  deapatch,  and,  where  it  is 
practicable,  ahaU  be  taken  generallv  to  anawer  all  cases  for  which  the  person  may  be  after- 
wards appointed  Curator^  nt  nodeiay  in  the  taSdng  of  aecurity  ahall  prevent  the  Judge  tnm 
immediately  investing  the  Curator  with  the  powers  of  his  office. 

8.  And  it  is  hereby  enacted,  that  Idierethe  estate  of  the  deceased  person  shall  eonsiat 
wholly  or  in  part  of  land  pairinfiT  revenue  to  Government,  in  aU  matters  regarding  the 
propriety  of  dting  the  party  in  ppasesaion.  of  appointing  a  Curator,  and  of  nominating  indivi- 
duaia  to  that  appointment,  the  JudfiresBaU  denaand  a  report  fk^m  the  Collector, 
and  the  Collector  is  hereby  required  to  furnish  the  aame.  In  oases  of  urgency  the  Judge 
may  proceed,  in  the  first  instance,  without  such  report,  and  he  shall  not  be  obliged  to  act  in 
conformity  thereto  ;  but,  in  case  of  hia  acting  otherwise  than  according  to  such  reppvti  ha 


9.  And  it  is  hereby  enacted,  that  the  Curator  shall  be  sub4ect  to  aU  orderB  of 
the  Judfire  regarding  the  institution  or  the  defence  of  suits  and  that  all  suits  may  be'  in* 
stitnted  or  defended  in  the  name  ofthe  Curator  on  behalf  of  the  estate  :  Provided  that  an 
express  authority  shall  be  requisite  in  the  aunnud  of  the  Curator'a  appointment  for  the  oolleo- 
.  tion  of  debta  or  rente ;  but  auch  expreaa  autfaori^  ahaU  enable  the  Curator  to  give  a  fnU 
acquittance  for  any  auma  of  money  received  by  virtue  thereof. 

10.  And  it  ia  hereby  enacted,  that,  pending  the  cuatody  of  the  property  by  the  Cuxator» 
it  ahall  be  lawfUl  for  the  Judgre  to  make  auch  allowances  to  parties  havlnir  a 
PRIMA  FACIBriffht  thereto,  as,  upon  a  aummanr  inveatigation '  of  the  rigfata  and 
drcumatancea  of  the  partiea  intereated  he  ahall  conaider  that  neceaaity  may  require,  taking 
at  hia  diaoretion  aecurity  fbr  the  re-payment  thereof  with  intercat,  in  caae  the  party  shaZl» 
npontheadjudicationof  the  summary  suit,  appear  not  to  be  entitled  thoeto. 

11.  And  it  is  hereby  enacted,  that  the  Curator  shall  file  monthly  accounts  in  abetaraol, 
and  at  the  period  of  every  three  montha,  if  hia  adminiatrationlaatao  long,  and  i*pon  giving 
up  the  poaacaaion  of  the  property)  file  a  detailed  account  of  hit  administzatien  to  the  nti«- 
ti/G^QU  of  tho  Judge.  • 
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It.  And  it  is  hereby  «iiftoted  that  the  aooounts  of  any  rach  Curator  as  is  above 
daecTibed  shall  be  open  to  the  inspection  of  aU  parties  interested;  and  it  shaU  be 
eosnpetcnt  for  any  such  interested  party  to  appoint  a  separate  person  to  keep  a  dnplicate 
Aeeount  of  all  reeeipts  and  payments  by  snoh  Curator.  And  if  it  be  found  that  the  aooounts  of 
aooysnchCaraturaieinariear,  or  if  tbear  shall  be  erroneous  or  inoomplste,  or  if  the  Curator 
flibaB  not  produce  them  whenever  he  shell  be  ordered  to  do  so  by  tiie  Judge,  he  shall  be  liable 
to  a  fine  not  exceeding,  1,000  rapees  Tor  every  such  defisnlt. 

IS.  And  it  n  hereby  enaoted,  thataltertheJudgeof  any  district  shall  have  appointed 
any  Corator,  such  appointment  shall  preclude  the  Judge  of  any  other  district  within 
tl>e  same  Presidency  fWnn  appointing  any  other  Curator,  provided  the  flret  appoint- 
naent  be  in  reepeet  of  the  whole  of  the  property  of  the  deceased.  But  if  the  appointment  be 
only  in  respect  of  a  portion  of  the  property  of  the  deceased,  this  shall  not  preclude  the  ap- 
pointment within  the  same  Presidency  of  another  Curator  in  respect  of  the  residue  or  any  por 
tion  thereof :  Prorvided  always,  that  no  Judge  shall  appoint  a  Curator  or  entertain  a  summa  - 
rj  emit  in  reject  of  property  which  is  the  subject  of  a  summary  suit  previously  in- 
•txtnted  xmder  this  Act  oefore  another  Judge  :  And  provided  fbrther,  that,  if  two  or  more 
Curators  be  appointed  by  diiBBrent  fudges  for  several  parts  of  an  estate,  it  shall  be  lawful  for 
the  [Sndder  Dewany  Adawlut]  to  make  such  order  as  it  shall  think  fit  for  the  appointment 
of  one  Corater  of  the  whole  property. 

14.  And  it  is  hereby  provided  that  this  Act  shall  not  be  put  in  force,  unless  the  aforesaid 
application  to  the  Judge  be  made  within  six  months  of  the  decease  of  the  pro- 
pnitorwlioeo  property  is  claimed  by  right  in  succession. 

16.  Anditisherebyenacted,  that  this  Act  shall  not  be  put  in  force  to  contravene  any 

EbUeaetcrf  settlement,  neither  hCcases  in  which  the  deceased  proprietor  shaU 
kve  given  legal  directions  for  the  posseedon  of  his  property  slter  his  decease  in 
tfie  event  of  minority  or  otherwise,  in  oppomtion  to  such  directions;  but  in  every  such  case, 
so  soon  as  the  Judge  having  jurisdiction  over  the  proper^  of  a  deceased  person  shall  be 
■atisiled  of  the  existence  of  such  directions,  he  shall  give  efieot  thereto. 

15.  And  it  is  hereby  provided,  that  this  Act  shall  not  be  put  in  force,  for  the  purpose  of 
aisiurbing  the  possession  of  the  Ck>urt  of  Wards  of  any  Presidency;  and  in  case  a  minor, 
or  other  disqualifled  person  whose  property  shall  be  subject  to  the  Courtof  Wards,  shall  be 
the  party  on  whose  behalf  application  is  made  under  this  Act,  the  Judge,  if  he  determinee  to 
cite  the  party  in  possession,  and  also  arooint  a  Curatoi,  shall  invest  the  Court  of  Wards  with 
tiM  Cuxatorea^  of  the  eetate  pending  the  snit>ithout  taking  such  security  as  aforesaid  ;  and 
in  caae  the  minor,  or  other  disqualified  person  shall,  upon  the  adjudication  of  the  summaiy 
suit,  appear  to  be  entitled  to  the  property,  possession  shall  be  delivered  to  the  Court  of 
Warda. 

17.  And  it  is  hereby  provided^  that  nothiofl^  in  this  Act  contained  ihall  be  any  impedi- 


t  to  the  bringing  of  a  regular  suit,  either  by  the  party  whose  application  mayhave  been 

icieeted,  before  or  after  citing  the  partj  in  possession,  or  by  the  party  who  may  have  been 
evieted  from  the  possession  under  this  Act 

18.  Anditisherebyenaetedj  that  the  decision  of  the  Judse  upon  the  summary  suit 
tmder  this  Act  shall  have  no  other  effect  than  that  of  settling  the  actual  posses- 
sion, but  that  for  thie  purpose  it  shall  be  final,  and  not  subject  to  any  i^ppeal  or  order  for 


19l    And  it  is  hereby  enaoted,  that  it  is  shall  be  lawM  for  the  Governments  of  the  re- 
~*resideneies  to  appoint  Put" 

^ttdge  having  jurisdiction  sb __ 

where  the  choioe  of  a  Curator  is  left  discretionary  with  him  under  preceding  provisions 


Presideneies  to  appoint  Public  Curators  for  any  district  or  number  of  districts. 


I  the  Jttdge  having  jurisdiction  shall  nominate  such  PuUic  Curator    or  Curators  in  all 
esseawfaecel       -.-'-—*---.  .....  ,  -.  .. 

oftfaisAet. 

90l   iKepeoM^ifd  F///.,AeH0n  10/ 18S5.~SeeBepeaUng  Enactments  page  30. 


Act  No,  XXVII.  of  1860. 

An  Ad  for  faeHiiating  ihe  collecHon  of  debts  on  euecesnonSf  and  for  the 
seeitUy  ofpa/riies  paying  debts  to  the  representatives  of  deceased  persons. 

Whereas  it  is  expedient  to  conBolidate  and  amend  certain  Acts 
now  in  force  which  provide  ^eater  security  for  persons  paying  to  the 
representatives  of  deceased  Hindoos,  Mahomedans,  and  others  not  us- 
nally  designated  as  British  subjects,  debts  which  are  payable  in  respect 
of  the  estates  of  such  deceased  persons,  and  which  facilitate  the  col- 
lection of  sQoh  debts  by  removing  all  doubts  as  to  the  legal  title  to 
d^nand  and  receive  the  same ;  It  is  enacted  as  follows  •- 
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2.  NO  DEBTOR  OP  any  DECEASED  person  shall  be  COM- 
PELLED in  any  Court  TO  PAY  his  debt  to  any  person  claiming  to 
be  entitled  to  the  effects  of  any  deceased  person  or  any  part  thereof, 
EXCEPT  ON  the  PRODUCTION  OP  a  CERTIPIOATE  to  be  ob- 
tained in  manner  hereinafter  mentioned,  or  of  a  probate  or  letters  of 
administration,  unless  the  Court  shall  be  of  opinion  that  payment  of 
the  debt  is  withheld  from  fraudulent  or  vexatious  motives,  and  not 
from  any  reasonable  doubt  as  to  the  party  entitled. 

3.  The  DISTRICT  COURT  within  the  jurisdiction  of  which  the 
deceased  shall  have  ordinarily  resided  at  the  time  of  his  death,  or  if  at 
that  time  he  had  no  fixed  place  of  residence  then  within  the  jurisdic- 
tion of  which  any  part  of  the  property  of  the  deceased  may  be  fonndt 
SHALL  HAVE  AUTHORITY  TO  GRANT  A  CERTIFICATE  un- 
der this  Act.  The  applicant  in  his  petition  shall  set  forth  his  title. 
The  Court  shall  issue  notice  of  application,  inviting  claimants,  and  fix- 
ing a  day  for  hearing  the  petition,  and,  upon  the  appointed  day  or  aa 
soon  after  as  may  be  convenient,  shall  determine  the  right  to  the  certi- 
ficate and  grant  the  same  accordingly. 

4.  The  CERTIFICATE  of  the  District  Court  shall  be  CON- 
CLUSIVE  OP  the  REPRESENTATIVE  TITLE  agamst  all  debtors 
to  the  deceased,  and  shall  afford  full  indemnity  to  all  debtors  pay- 
ing their  debts  to  the  person  in  whoso  favor  the  certificate  has  been 
granted. 

5.  The  Court  may  take  such  SECURITY  as  it  shall  think  neces- 
sary from  any  person  to  whom  it  shall  nant  a  certificate  for  rendering 
an  account  of  debts  received  by  him,  and  for  indemnity  of  persons  who 
may  be  entitled  to  the  whole  or  any  part  of  the  monies  received  by 
virtue  of  such  certificate  whose  righc  to  recover  the  same  by  regular 
suit  against  the  holder  of  the  certificate  is  not  affected  by  this  Act. 

6.  The  granting  of  such  certificate  may  be  suspended  by  an  AP- 
PEAL to  the  Sudder!  Court,  which  Court  may  declare  the  party  to 
whom  the  certificate  should  be  granted,  or  mav  direct  such  further 

groceedings  for  the  investi^tion  of  the  title  as  it  shall  think  fit.  The 
'onrt  may  also,  upon  petition,  after  a  certificate  shall  have  been  grant- 
ed by  the  District  Cfourt,  grant  a  FRESH  CERTIFICATE  IN 
SUPERSESSION  OP  the  CERTIFICATE  GRANTED  BY  the  DIS- 
TRICT  COURT.  Such  fresh  certificate  shall  not  affect  any  pfiyments 
made  to  the  person  to  whom  any  former  certificate  may  have  been 
granted,  without  notice  that  .  the  same  has  been  superseded,  but 
shall  entitle  the  person  named  therein  to  receive  all  momes  that  may 
have  been  recovered  under  the  first  certificate  from  the  person  to 
whom  the  same  may  have  been  granted. 

7.  Every  CERTIFICATE  SHALL  GIVE  AUTHORITY  to  the 
person  to  whom  the  same  is  granted  THROUGHOUT  THE  PRESI- 
DENCY within  which  the  same  is  granted,  and  no  certificate  sub- 
sequently granted  in  respect  of  the  same  property  shall  be  valid  or 
efiectnal,  except  as  hereinafter  mentioned. 

8.  If  the  estate  of  the  deceased  shall  include  any  Gbvemment 
Security  or  Bank  Shares,  or  any  shares  in  any  Public  Company,  CER- 
TIPIOATE MAY  EMPOWER  the  person  certified  as  aforesaid  TO 
BECEIYE  INTEREST  or  DIVIDENDS  thereon,  or  on  any  of  them, 
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OB  TO  NEGOTIATE  the  same  or  any  of  them :  in  snoh  case  the  cer- 
tificate shall  describe  the  securities  and  shares  in  respect  of  which  such 
powers  are  given,  and  such  powers  shall  not  be  rested  by  the  certi- 
ficate except  by  express  words. 

9.  In  the  case  of  DISPUTES  AMONG  PERSONS  CLAIMING 
TO  BB  JOINTLY  ENTITLED  to  be  proprietors  of  any  Government 
Becnrities  as  the  representatives  of  any  deceased  person,  the  District 
Goort*  whenever  sufficient  cause  shall  be  shown,  and  on  the  request  of. 
any  such  claimant,  may,  so  far  as  concerns  the  said  securities,  grant  a 
certificate  under  this  Act  to  such  person  as  shall  be  from  time  to  time 
appointed  bv  the  Local  (Government  to  act  as  TRUSTEE  under  thia 
Section,  and  shall  snecify  in  such  certificate  the  several  persons  appear- 
ing to  him  to  be  such  proprietors,  and  their  several  shares;  and  the  said 
trustee  by  virtue  of  such  certificate  shall  be  entitled  to  receive  and  give 
discharges  for  the  interest  accruing  due  on  such  securities,  and  shall 
account  for  and  pay  the  sum  to  the  several  persons  specified  in  ibe  cer* 
t^B^cate,  to  be  thereunto  entitled,  according  to  the  shares  therein  set 
forth,  and  shall  bo  empowered  to  act  in  all  othet  respects  concerning 
the  said  securities  as  agent  for  such  persons,  and  shall  be  entitled  to 
receive  such  commission,  not  exceeding  one  per  centum,  on  the  sums 
received  and  paid  by  him,  as  the  local  Government  shall  think  fit: 
Provided,  nevertheless,  that  the  right  of  any  other  person  to  recover  ' 
the  whole  or  any  part  of  the  monies  so  paia  by  regular  suit  against  all 
or  any  of  the  persons  to  whom  the  suue  have  been  paid,  shall  not  be 
afiected  by  this  Act. 

10.  If  any  such  DISPUTES  among  persons  claiming  to  be  proprie* 
tors  of  Government  Securities  are  NOT  ENDED  WITHIN  TWO 
TBABS  from  the  date  of  the  certificate  granted  under  the  last  preoed- 
ing  Section,  the  said  TRUSTEE  MAY  APPORTION  the  PRINCI- 
PAL BOM  OF  THE  SAID  SECURITIES  BATEABLY  among  the 
parties  appearing  from  the  c^idficate  to  beproprietors  thereof,  and  may 
apply  for  and  receive  new  securities  from  the  i»:oper  officer  appointed 
to  issue  the  same  in  the  respective  names  of  the  several  parties  certi- 
fied to  be  entitled  thereto :  Provided  that  such  new  securities  shall 
be  issued  only  according  to  the  rules  in  use  for  the  regulation  and 
issue  of  such  Government  Securities,  and  the  receipt  of  the  said 
trustee  for  such  new  securities,  hj  endorsement  on  the  old  securities, 
or  otherwise,  shall  be  a  legal  di8char(|re  to  the  Government  against 
the  disputing  parties  claiming  to  be  entitled  to  the  several  amounts  for 
which  such  securities  shall  be  issued :  Provided,  always,  that,  if  the 
amount  of  any  Government  Securities  in  dispute  or  any  part  thereof 
shall  not  be  sufficient  to  admit  of  their  rateable  division  according  to 
the  rules  applicable  to  the  issue  of  such  securities,  the  said  trustee  may 
4Bell  and  dispose  of  the  dis]>uted  securities,  or  such  part  as  shall  be 
necessary  under  this  provision,  and  apportion  the  proceeds  thereof 
among  the  parties  entitled  to  receive  the  same. 

11.  Every  CERTIFICATE  granted  TO  the  TRUSTEE  appoint- 
ed under  Section  9  shall  be  taken  TO  SUPERSEDE  and  annul  any 
PREVIOUS  CERTIFICATE  so  far  as  such  previous  certificate  relates 
to  the  said  Government  Securities. 

12.  When  a  certificate  shall  have  been  granted,  in  cases  in  which 
such  certificate  would  be  valid  but  for  the  previous  grant  of  a  certi- 
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fictbte,  all  PAYMENTS  made  tb  the  person  holding  the  latter  certificate 
IN  IGNORANCE  OF  the  grant  of  the  PREVIOUS  OKRTI- 
FIOATE,  shall  be  held  good  against  claims  under  such  previous 
certificate. 

13.  With  regard  to  the  property  of  a  deceased  HINDOO,  MA- 
HOMED AN,  or  other  person  not  usually  designated  by  the  term  "  Bri- 
tish subject,"  NO  CERTIFICATE  in  respect  of  any  such  property 
BhaU  be  VALID  IF  MADE  AFTER  a  PROBATE  OR  LETTERS 
.  OF  ADMINISTRATION  granted  in  respect  of  the  same,  provided 
assets  belon^n^  to  the  deceased  were  a^  the  time  of  his  death  within 
the  local  jurisdiction  of  the  Court  granting  the  probate  or  letters  a£  ad? 
xninifltration. 

14.'  Where  a  certificate  shall  have  been  granted^  in  cases  in  which 
such  certificate  would  be  valid  but  for  a  probate  or  letters  of  admini»- 
tration  previously  granted,  all  PAYMENTS  made  to  the  person  hold- 
ing the  certificate  m  IGNORANCE  OF  the  PREVIOUS  granting  of 
the  PROBATE  OR  LETTERS  OF  ADMINISTRATION,  shall  be 
held  good  against  claims  under  the  probate  or  letters  of  adminis* 
tration  so  previously  granted. 

16.  NO  PROBATE  or  LETTERS  OF  ADMINISTRATION  shall 
be  VALID  for  the  purpose  of  the  recovery  of  debts,  orfor^the  security 
of  debtors,  AFTER  a  CERTIFICATE  granted  in  respect  of  the  same 
property  for  which  such  probate  or  letters  of  administration  shaU  have 
been  granted :  Provided  assets  belon^ng  to  the  deceased  were  at  the 
time  of  his  death  within  the  jurisdiction  of  the  Court  granting  such 
certificate. 

16.  Where  probate  or  letters  of  administration  may  have  heeaa. 
granted  in  cases  m  which  such  probate  or  letters  of  administratioa 
would  be  valid  but  for  the  previous  grant  of  a  certificate,  all  PAY- 
MENTS  MADE  in  IGNORANCE  OF  the  PREVIOUS  gmnt  of  the 
CERTIFICATE  shall  be  held  good  against  claims  under  such  psevioos 
certificate. 

17.  CURATORS  appointed  UNDER  ACT  XIX.  OF  1841,.  who 
may  be  invested  with  certain  powers  which  are  conferred  on  persons 
obtaining  certificates  under  tnis  Act,  shall  not  exercise  any  powers 
which,  but  for  the  Act,  would  lawfully  belcmg  to  persons  obtaining 
certificates,  or  to  executors  or  administrators  where  a  certificatCt 
probate,  or  letters  of  administration  has  been  actually  dt>tained ;  but 
all  persons  who  may  have  paid  debts  or  rents  to  a  curator  authovised 
by  a  Court  to  receive  the  same  shall  be  indemnified,  and  the  curator 
shall  be  responsible  for  the  payment  of  the  same  to  the  same  person 
who  has  obtained  a  certificate,  the  executor  or  administrator  as  the 
case  may  be. 

18.  All  PROBATES  AND  letters  of  ADMINIOTRATION 
GRANTED  BY  any  SUPREME  COURT  of  Judicature  in  cases  in 
which  any  assets  belonging  to  deceased  persons  were  at  the  time  of 
their  deaths  within  the  local  jurisdiction  of  the  Court  granting  the 
probate  or  letters  of  administration,  shall  have  the  efiect  ot  probate  and 
letters  of  administration  granted  in  respect  of  tiie  property  of  British 
subjects,  but  for  the  purpose  of  the  recovery  of  aehta  only  and  the 
security  of  debtors  paying  the  same,  except  so  far  as  is  in  this  Act 
provided. 
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19.  A  OBRTIFICATE  OP  ADMINISTRATION  GRANTED 
BY  the  BRITISH  REPRESENTATIVE  AOOBEDITED  TO  any 
FOREIGN  PRINCE  or  State  shall,  as  regatdB  the  residents  withm 
the  territories  of  sach  Prinee  or  State,  have  the  same  effect,  in  respect 
to  Government  Securities,  as  a  certificate  granted  to  a  Native  subject 
oi  Her  Majesty  under  the  provisions  hereinbefore  contained. 

20.  Every  CERTIFICATE  of  administration  granted  UNDER 
the  LAST  preoe^iM  SECTION  SHALL,  as  regards  the  Government 
Securities,  GIVE  AUTHORITY  to  the  person  to  whom  the  same  shall 
be  granted  THROUGHOUT  the  British  territories  in  INDIA,  and  have 
the  same  effect  throughout  the  sajd  territories  as  a  certificate  g^ranted 
under  Section  7  of  this  Act  has  within  the  Presidency  within  which  the 
same  is  granted. 

21.  Any  COURT  or  Officer  AUTHORIZED  TO  GRANT  a  CER- 
TIFICATBMAY  from  time  to  time  EXTEND  THE  SAME  to  any 
Government  Security  or  Bank  share  not  originally  specified  therein, 
and  every  such  extension  shall  have  the  same  effect  as  if  the  Govern- 
ment Se<Mirity  or  Bank  share  to  which  the  certificate  shall  be  extended 
had  been  originally  specified  therein. 

22.  Upon  the  extension  of  a  certificate,  SECURITY  ma^  be  re- 
quired in  the  same  manner  as  upon  the  original  grant  of  a  certificate. 

23.  NOTHING  IN  this  ACT  contained  shall  be  held  TO  EX- 
TEND  TO  the  property  of  any  person  usually  designated  as  a  BRI- 
TISH SUBJECT. 

24.  The  following  words  and  expressions  in  this  Act  shall  have 
the  MEANING  hereby  assigned  to  them,  unless  there  be  something 
in  the  subject  or  context  repugnant  to  such  construction,  (that  is  to 
say):— 

Words  importing  the  singular  NUMBER  shall  include  the  plural 
number,  and  words  importing  the  plural  number  shaU  include  the 
singular  number.. 

Words  importing  the  masculine  LENDER  shall  incldde  females. 

The  words  "DISTRICT  COURT*^  shall  mean  the  principal  Civil 
Court  of  original  jurisdiction  of  a  Zillah  or  Disbrict. 

The  words  ["  SUDDER  COURT"]  shall  be  deemed  to  include  the 
hiffhest  Civil  Court  of  Appeal  in  any  part  of  the  British  territories  in 
India  not  subject  tothe  control  and  superintendence  of  a  [Sudder  Court.] 


HINDUS. 


ACT  No.  XXI.  of  1870. 

An  Act  to  regidcUe  the  Wills  of  Hindus,  Jatnas,  Sihfhs  artd  Btcddhists 
in  the  IJower  Provinces  of  Bengal,  and  in  tibe  towns  of  Madras  and 
Bombay, 

Whereas  it  is  expedient  to  provide  rules  for  the  execution,  attesta- 
tion, revocation,  revival,  interpretation  and  probate  o£  the  wills  of 
10 
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Hindis,  Jainiks,  Sikhs  and  Baddhists  in  the  territoriea  subject  to  the 
LieuteQaat  Governor  of  Bengal  and  in  the  towns  of  Madras  and  Bom* 
bay ;  It  is  hereby  enacted  as  follows :— 

1.  This  Act  may  be  called  ♦*  The  Hindd  Wills'  Act,  1879." 

2.  The  following  portions  of  the  Indian  Saccession  Act,  186$* 
namely,— 

sections  46,  48,  49,  50,  51,  55,  and  57  to  77  (both  inclosire), 

sections  82,  83,  85,  88  to  103  (both  inolnsiTe), 

sections  106  to  177  (both  inclusive), 

sections  179  to  189  (both  inclusive), 

sections  191  to  199  (both  inclusive), 

BO  much  of  Parts  XXX  and  XXXI  as  relates  to  grants  of  probate 
and  letters  of  administration  with  the  will  annexed,  and 

Parts  XXXIII  to  XL  (both  inclusive),  so  far  as  they  relate  to  an 
executor  and  an  administrator  with  the  will  annexed, 

shall,  notwithstanding  anything  contained  in  section  331  of  the 
said  Act,  apply — 

(a)  to  all  wills  and  codicils  made  by  any  Hindu,  Jaina,  Sikh  or 
Buddhist,  on  or  after  the.  1st  day  of  September  1870,  within  the  said 
territories  or  the  local  limits  of  the  ordinary  orifnnal  civil  jurisdiction 
of  the  High  Courts  of  Judicature  at  Madras  and  Bombay ;  and 

(6)  to  all  such  wills  and  codicils  made  outside  those  teriitoriea 
and  limits,  so  far  as  relates  to  immoveable  property,  situi^te  within  those 
territories  or  limits : 

3.  Provided  that  MABBIAGE  shall  not  revoke  any  such  will  or 
codicil : 

And  that  nothing  herein  contained  shall  AUTHOKISE  a  testator 
TO  BEQUEATH  property  which  he  could  not  have  alienated  inter 
vivos,  or  to  deprive  any  persons  of  any  right  of  MAINTENANCE  of 
which  but  for  section  2  of  this  Act,  he  could  not  deprive  them  by  will : 

And  that  nothing  herein  contained  shalj  vest  in  the  executor  or 
administrator  with  the  will  annexed  of  a  deceased  person  any  property 
which  such  person  could  not  have  alienated  inter  vivos : 

And  that  nothiag  herein  contained  shall  affect  any  law  of  ADOP- 
TION or  INTESTATE  SUCCESSION  : 

And  that  nothing  herein  contained  shall  authorise  any  Hindu, 
Jaina,  Sikh  or  Buddhist  to  create  in  property  any  interest  which  he 
could  not  have  created  before  the  1st  day  of  September  1870. 

4.  On  and  from  that  day,  section  2  of  Bengal  Reflation  Y.  of 
1799  shall  be  repealed  so  far  as  relates  to  the  executors  of  persons  who 
are  not  Muhammadans,  but  are  subject  to  the  jurisdiction  of  a  District 
Court  in  the  territories  subject  to  the  Lieutenant  Governor  of  Bengal. 

5.  Nothing  contained  in  this  Act  shall  affect  the  ri^ts,  duties 
and  privileges  of  the  ADMINI8TBAT0BS  GENERAL  of  Bengal, 
Madras  and  Bombay,  respectively. 
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6.  In  this  Aot  (md  in  the  said  sections  and  Parts  of  the  Indian 
Soooessioii  Aot,  all  words  defined  in  section  3  of  the  same  Act  shall, 
nnless  there  be  something  repugnant  in  the  subject  or  context,  be 
deem^  to  have  the  same  meaning  as  the  said  section  3  has  attached 
to  each  words  respectively : 

And  in  appljing  sections  62,  63,  92,  96,  98,  09, 100,  101,  102,  103* 
and  182  of  the  said  Succession  Act,  to  wills  and  codicils  made  under 
this  Act,  the  words  **  SON,"  "  sons,"  "child"  and  "children"  shall  be 
deemed  to  include  an  adopted  child ;  and  the  word  "  GRAND-CHIL. 
BREN**  shall  be  deemed  to  include  the  children,  whether  adopted  or 
nataral-hom,  of  a  child  whether  adopted  or  natural-born  ;  and  the  ex- 
proBBion  ''DAUGHTER-IN-LAW"  shall  be  deemed  to  include  the 
wife  of  an  adopted  son : 

And  in  making  grants  under  this  Act,  of  letters  of  administration 
with  the  will  annexed  or  with  a  copy  of  the  will  annexed,  section  195  of 
the  said  Succession  Act  shall  be  construed  as  if  the  words  '*  and  in  case 
the  Btindd  Wills'  Act  had  not  been  passed"  were  added  thereto ;  and 
section  198  of  the  said  Succession  Act  shall  be  construed  as  if,  after  the 
word  "  intestate,"  the  words  "  and  the  Hindis  Wills'  Act  had  not  been 
passed"  were  inserted ;  and  sections  230  and  231  of  the  said  Succession 
Act  shall  be  construed  as  if  the  words  '*  if  the  Hindu  Wills'  Act  had 
not  been  passed"  were  added  thereto,  respectively. 


MTTAESHABA,  ON  INHERITANOE. 


CHAPTER  I. 


Section  1. 

Defimlion  of  InkerUance^  and  of  Fariitum. — DUqu/inHon  onProp&rfy, 

1.  Evidence,  human  and  divme,  has  been  thus  explained  with 
(its  various)  distinctions  ;  the  partition  of  heritage  is  now  propounded 
by  the  image  of  holiness. 

2.  Here  the  term  HERIT  AGE  (daya)  SIGNIFIES  that  wealth, 
which  becomes  the  property  of  another,  solely  by  reason  of  relation  to 
the  owner — 

3.  It  is  of  two  sorts:  unobstructed  (apratibanctha)^  or  liable  to 
obstruction  (sapraiiband^ha).  The  wealth  of  the  father  or  of  the  pater- 
nal grandfather  becomes  the  property  of  his  sons  or  of  his  grandsons, 
in  right  of  their  being  his  sons  or  grandsons :  and  that  is  an  inheri- 
tance not  liable  to  obstruction.  But  property  devolves  on  parents  (or 
uncles),  brothers  and  the  rest,  upon  the  demise  of  the  owner,  if  there 
be  no  male  issue  :  and  thus  the  actual  existence  of  a  son  and  the  survi- 
val of  the  owner  are  impediments  to  the  succession ;  and  on  their 
ceasing,  the  property  devolves  Ton  the  successor)  in  right  of  his  being 
oncle  or  brotner.  This  is  an  inheritance  subject  to  obstruction.  The 
isame  holds  good  in  respect  of  their  sons  and  other  (descendants). 
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4.  PARTITION  U}iykaga)\n  the  adjaatment  of  divers  rights  re- 
garding the  whole,  bydistribntifig  them  on  particular  portions  of  the 
aggregate. 

5.  Entertaining  the  same  opinion,  Nareda  says,  "  Where  a  divi« 
sion  of  the  paternal  estate  is  instituted  by  sons,  that  becomes  a  topic  of 
litigation  called  by  the  wise  partition  of  heritage."  **  Paternal"  here 
implies  any  relation  which  is  cause  of  property.  "  By  flons**  indicates 
propinquity  in  general. 

6.  The  points  to  be  explained  under  this  (head  of  inheritance)  are 
at  what  time,  how,  and  by  whom,  a  partition  is  to  be  made,  of  what. 
The  time,  the  manner,  and  the  persons,  when,  in  which,  and  by  whom 
it  may  be  made,  will  be  explained  in  the  course  of  interpreting  stanzas 
on  those  subjects  respectively.  What  that  is,  of  which  a  partition  takes 
place,  is  here  considered. 

7.  Does  property,  arise  from  partition  P  or  does  partition  of  pre- 
existent  property  take  place  ?  Under  this  (head  of  discussion,)'  PRO- 
PRIETARY RIGHT  IS  itself  necessarily  EXPLAINED :  {and  the 
question  is)  Whether  property  be  deduced  from  the  sacred  institutes 
alone,  or  from  other  (and  tenjporaV  ^proof. 

8.  [It  is  alleged  that]  the  inferrlng-of  property  from  fihe«toNd  code  atone  is  -tight,  ott 
aocotint  of  the  text  of  GAUTiiMA  ;  "  An  O'vmer  is  by  inheritance,  pordiase,  partition,  seisor^ 
or  finding.  Acceptance  is  for  a  Brahmatia  an  additionU  mode  ;  oonqaest  for  a  dhalriifa  : 
gain  for  a  Vnisya  or  Sudra,"  For,  if  property  "were  dedncible  from  other  proof,  this  text  would 
not  be  pertinent.  (So  the  precept,  "  A  Brdhmana,  who  seeks  to  obtain  anything,  even  by 
sacrificmg  or  by  instructing,  from  the  hand  of  a  man,  who  had  taken  what  was  not  given  to 
him,  is  considered  precisely  as  a  thief  ;";  which  directs  the  punishment  of  snoh  as  obtaim 
yaluables,  br  officiating  at  rriigions  rites,  or  by  other  similar  means  from  a  wrong-doer  who 
has  taken  what  was  not  given  to  him,  would  be  irrelevant,  if  property  were  temporal.  More- 
over, were  property  a  wordly  matter,  one  could  not  say  "  My  property  Jias  been  wrongltdlj 
taken  by  him  ;"  for  it  would  belong  to  the  taker.  Or,  [if  it  be  objected  thatl  the  property' of 
another  was  seized  by  this  man,  and  it  therefore  does  not  become  the  proper^  of  the  <usnF- 
per  ;  [the  answer  is  J  then  no  doubt  •eould  exist,  whether  it  appertain  to  one  or  to  the  otiliec, 
any  more  than  in  regard  to  the  species,  whether  gold,  silver,  or  the  like,  ^enefioro  piopertf 
is  a  result  of  holy  institutes  exclusively. 

9.  To  this  the  answer  is,  property  is  temporal  only,  for  it  efEeots  transactions  relative  to 
wordly  purposes,  just  as  rice  or  similar  substances  do  :  but  the  consecrated  fire  and  the  like, 
deducible  fi'om  the  sacred  institutes,  do  not  give  effect  to  actions  relative  to  secular  purposes. 
[It  is  asked  does  not  a  consecrated  fire  eifect  the  boiling  of  food  ;  and  so,  of  the  rest  1  [The 
answer  is]  No ;  for  it  is  not  as  such  that  the  consecrated  fiame  operates  the  boiling  of  food  ; 
but  as  a^re  perceptible  to  the  senses  ;  and  so,  in  the  other  cases.  But,'here,  it  is  not  through 
its  visible  form  either  gold  or  the  like,  that  the  purchase  of  a  thing  is  eifected,  but  through 
property  only.  That  which  is  not  a  person's  property  in  a  thing  does  give  eifect  to  his  trans- 
fer of  it  by  sale  or  the  like.  Besides,  the  use  of  property  is  seen  also  among  inhAbitanfes 
of  barbarous  countries  who  are  unaccpiainted  with  the  practice  directed  in  the  sacred  code : 
for  pusohase,  sale,  and  similar  transactions  are  remarked  among  them. 

10.  Moreover,  sudh  as  are  conversant  with  tiie  science  of  reasoning  deem  regulated  means 
of  acquisition  a  matter  of  popular  recognition.  In  the  third  clause  of  the  Lipta  s^ra  the 
venerable  author  has  stated  tiie  adverse  opinion,  after  [obviating^]  an  objection  to  it,  that 

*  if  restrictions  relative  to  the  acquisition  of  goods  regard  the  religious  eeremonv,  there  could 

*  be  no  property,  since  proprietary  light  is  not  temporal ;'  [by  showing,  thatl  '  the  efficacy  of 

*  acceptance  and  other  modes  of  acquisition  in  eonsistituting  proprietary  right  is  matter  of 
*popular  recognition.'    Does  it  not  ibliow,*  if  the  mode  of  acquiring  the  «oo4s  conoem  the 


proprietary  right,  since  this  is  a  contradiction  m terms.'  Accordingly,  the  author,  having 
again  admowledged  property  to  be  a  popular  notion,  when  he  states  the  demonstratea 
doctrine,  nrocceds  to  explain  the  purpoM  of  the  disquisition  in  this  manner  :  *  Therefore  a 
'  breach  of  the  restriction  '  affects  the  person, '  not  the  religious  ceremonj  :'  and  the  meaning 
^  of  the  passaee  is  thus  expounded.  *  If  restricti  ons  respecting  the  acquisitioii  of  chatties  re- 
'  gard  the  religious  ceremony,  its  celebration  would  be  perfect  with  such  property  only  as  was 
'  acquired  consistency  with  those  rules  ;  and  not  80  if  performed   with  wealth   obtamed  by 

*  infringing  them  :  and  conseqnentiy,  according  to  the  adverse  opinion,   t^  &ult  would  not 
'  affect  tne  IP a;^  if  he  deviated  firom  tiie  rule :  but  according  to  the  demonstrated   conclusion 

*  sinoe  the  rest^tion  regarding  acquisition  affects  the  person,  the  performance  of  the  religious 
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'ceremony  is  complete,  even  with  property  aconired  by  a  breach  of  the  rale  ;  audit  is  an 
*  offence  onthepart  of  a  man,  because  he  has  Tiolatea  an  obligatory  rule."  It  is  consequently 
acknowledged,  that  even  what  is  gained  by  infringing  restrictions,  is  property  :  because  other- 
wise there  would  be  no  completion  of  a  religious  ceremony. 


11.    It  should  not  be  allied  that  even  what  is  obtained  by  robbery  and  other  nefudoua 
aas  would  be  property.    !ror  proprietarr  right' 
voxld ;  and  it  disagrees  with  reoeivea  practice. 


m^ui  wo^d^  be  property.^  i^  proprietary  rig^t  in  such  instances  is  not  recognised  by  the 


IS.  Thus,  sinoeproperty  obtained  by  acceptance  or  any  other  [sufficient]  means  is  estab-* 
Uslied  to  be  temporal,  the  acceptance  of  alms  as  well  as  other  [prescribed]  modes  for  a 
Mrakmtma,  conquest  and  similar  means  for  a  Othatriyay  husbandry  and  the  like  for  a  VaiMif<u 
amd  serrice  ana  the  rest  for  a  Sudra^  are  propounded  as  restrictions  intended  for  spiritual 
purposes:  and  inheritance  and  other  modes  are  stated  as  means  common  toaU.  "Ad 
owner  is  by  inheritance,  purchase,  partition,  seizure  or  finding." 

13.  XJnobstrneted  heritage  is  here  denominated  "inheritance."  "Purchase"  is  well 
known.  "  Partition"  intended  heritage  subject  to  obstruction.  "  Occupation"  or  seizure  is 
the  appropriation  ot  water,  grass,  wood  and  the  like  not  previously  appertaining  to  any  otiier 
fpexson  as  owner).  "Finding"  is  the  discovery  of  a  hidden  treasure  or  the  luce.  *  If  these 
resaons  exist,  the  person  is  owner.'  If  they  take  place,  he  becomes  proprietor.  'For  a 
Brahmanoj  tlutt  which  is  obtained  by  acceptance  or  the  like  is  additional,'  not  common  (to 
an  the  tribes).  "  Additional,"  is  understood  in  the  subsequent  sentence :  *  for  a  Othatriya, 
*  -mbxt  is  obtained  by  victory,  or  by  amercement  or  the  like  is  peculiar.'  In  the  next  sen- 
teoce,  "  additional"  *  is  agidn  underatood :'  what  is  gained  or  earned  by  agriculture,  keeping 
'  of  cattle.  ftndEBc)  and  so  forth,  is  for  a  VaUya  peculiar ;  and  so  is,  for  a  Sudra^  that  wnich 
'  is  eaimed  in  the  form  of  wages  by  obedience  to  the  regenerate  and  by  similar  means.'  Thus 
likewise,  among  the  various  causes  of  property  which  are  familiar  to  mankind,  whatever  haa 
been  stated  as  peculiar  to  certain  mixed  classes  in  the  direct  or  inverse  order  of  the  tribes  fas 
Ite  driving  of  horses,  which  is  the  profession  of  the  Sudras  and  so  forth;,  is  indicated  by  the 
word  "  earned"  Cnirviskta)^  for  all  such  acquisitions  assume  the  form  of  wages  or  hire ;  an4 
tbe  noon  {nerwaa)  is  exhibited  in  the  trioandi  as  signifying  wages. 

14.  As  for  theweoept  respecting  the  succession  of  the  widow  and  the  daughters,  &e. 
the  dsclaration  (of  toe  osaer  of  succession)  even  in  that  text  is  intended  to  prevent  mistake, 
alfhongh  the  right  of  property  be  a  matter  fetmiliu:  to  the  world,  where  many  persons  might 
(but  for  that  deduration)  be  supposed  entiUed  to  share  the  Iraritage  by  reason  of  theit 
affinity  to  the  late  owner.    The  whole  is  therefore  unexceptionable. 

15.  As  for  the  remark  that,  if  property  were  temporal,  it  could  not  be  said  "  my  property 
has  been  taken  away  by  him ;"  that  is  not  accurate,  for  a  doubt  respecting  the  proprietary 
n^  does  arise  through  a  doubt  concerning  the  purchase,  or  other  transaction,  which  is  tha 

» of  that  right. 


16.  The  purpose  of  the  nreceding  disoniaition  is  this.  A  text  ezuresses  "  When  Broh- 
___  mat  have  acquired  wealth  by  a  blameable  act,  they  are  cleared  by  the  abandonment  of  it» 
whh  prayer  and  rigid  aust^ty."  Now,  if  proper^  be  deducible  only  from  sacred  ordinancee 
fhat  which  has  been  obtained  by  accepting  presents  firom  an  improper  person,  or  by  other 
means  wfaidi  are  reprobated  would  not  be  property,  and  consequentiy  would  not  be  partible 
among  aims.  But  n  it  be  a  worldly  matter,  then  even  what  is  obtained  by  such  means,  is 
property,  snd  may  be  divided  among  heirs,  and  the  atonement  above-mentioned  regards  the 
acquirer  only :  but  sons  have  the  right  by  inheritance,  and  therefore  no  blame  attaches  to 
them,  since  MainT  dedaxM  "  Tbve  are  seven  virtuous  means  of  acquiring  proper^,  viz,-^ 
Snhantance,  &c" 

17.  Next,  it  18  doubted  WHETHER  PROPERTY  ARISE  FROM 
PARTITION,  OR  THE  DIVISION  BE  OF  AN  EXISTENT 
BIGHT. 

18.  Of  these  ^positions),  that  of  property  arising  from  partition 
18  right,  since  a  man,  to  whom  a  son  is  bom,  is  enjoined  to  maintain  a 
holy  fire :  for,  were  property  vested  by  birth  alone,  the  estate  would  be 
eommon  to  the  son  as  soon  as  bom,  and  the  father  would  not  be  com^ 
petent  to  maintain  a  sacrificial  fire  and  perform  other  religious  duties 
which  are  accomplished  by  the  use  of  wealth. 

19.  Likewise  the  prohibition  of  a  division  of  that  which  is  obtain- 
ed from  the  liberalitr^  c«  the  father  previous  to  separation,  would  not 
be  pertinent ;  since  fio  partition  of  it  can  be  supposed,  for  it  has  been 
given  by  consent  of  all  parties.  But  Nareda  does  propound  such  a  pro4 
nibition  :  "  Exceptine  what  is  gained  by  valour,  tne  wealth  of  a  wife« 
and  what  is  acquired  by  science,  which  are  three  sorts  of  property  ez« 
empt  from  partition,  and  any  favour  conferred  by  a  father. ' 
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20.  So  the  text  concerning  an  affectionate  gift  (  "  What  has  been 
given  by  an  affectionate  husband  to  his  wife,  she  may  consume  as  she 
pleases  when  he  is  dead  or  may  give  it  away,  excepting  immovable  pro- 
perty") ;  would  not  be  pertinent,  if  property  were  vested  by  birth  alone. 
Nor  is  it  right  to  connect  the  words  "  excepting  immovable  property" 
with  the  terms  **  what  has  been  given"  (in  the  text  last  cited) ;  for  tliat 
would  be  a  forced  construction  by  connection  of  disjointed  terms. 

21.  As  for  the  text  *'  The  father  is  master  of  the  gems,  pearls  and 
corals,  and  of  all  (other  moveable  property) :  but  neither  the  father 
nor  the  grandfather  is  so  of  the  whole  immovable  estate ;  '*  and  this 
other  passage  "  By  favour  of  the  father,  qlothes  and  ornaments  are  used, 
but  immovable  property  may  not  be  consumed,  even  with  the  father *a 
indulgence  ;**  which  passages  forbid  a  gift  of  immovable  property 
through  favour :  they  both  relate  to  immovables  which  have  descended 
from  the  paternal  grandfather.  When  the  grandfather  dies,  his  effects 
become  the  common  property  of  the  father  and  sons ;  but  it  appears  from 
this  text  alone,  that  the  gems,  pearls  and  other  moveables  belong  exclu- 
Bively  to  the  father  while  the  immovable  estate  remains  common. 

22.  Therefore  property  is  not  by  birth,  but  by  demise  of  the 
owner,  or  by  partition.  Accordingly  (since  the  demise  of  the  owner 
is  a  cause  of  property),  there  is  no  room  for  supposing  that  a 
stranger  could  not  be  prevented  from  taking  the  effects  because  the 
property  was  vacant  after  the  death  of  the  fanier  before  partition.  So 
likewise,  in  the  case  of  an  only  son,  the  estate  becomes  the  property  c^ 
the  son  by  the  father's  decease  ;  and  does  not  require  partition. 

23.  To  this  the  answer  is  :  It  has  been  shown,  that  property  is 
a  matter  of  popular  recognition ;  and  the  right  of  sons  and  the  rest,  by 
birth,  is  most  ramiliar  to  the  word,  as  cannot  be  denied  ;  but  the  term 
partition  is  generally  understood  to  relate  to  effects  belonging  to  seve- 
ral owners,  and  does  not  relate  to  that  which  appertains  to  another, 
nor  to  goods  vacant  or  unowned.  For  the  text  of  GhHitama  expresses 
*•  Let  ownership  of  wealth  be  taken  by  birth ;  as  the  yenerable  teachers 
direct" 

24.  Moreover  the  text  above  cited.  "  The  father  is  master  of  the 
gems,  pearls,  &c."  (§  21}  is  pertinent  on  the  supposition  of  a  proprie- 
tary right  vested  by  birth.  Nor  is  it  right  to  amnn,  that  it  relates  to 
immovables  which  have  descended  from  the  paternal  grandfather : 
since  the  text  expresses  '*  neither  the  father,  nor  the  grandfather."  This 
maxim,  that  the  grandfather's  own  accjuisition  should  not  be  given 
away  whUe  a  son  or  grandson  is  living  indicates  a  proprietary  interest 
by  birth.  As  acoormng  to  the  other  opinion,  the  precious  stones, 
pearls,  clothes,  ornaments  and  other  effects,  though  inherited  from  the 
grandfather,  belong  to  the  father  under  the  special  provisions  of  the 
law ;  so,  according  to  our  opinion,  the  father  has  power,  under  the  samt 
text,  to  ffive  away  such  effects,  though  acquired  by  his  father.  There 
is  no  dinerence. 

25.  But  the  text  of  Yishnu  (^  20),  which  mentions  a  gift  of  im- 
movables bestowed  through  affection,  must  be  interpreted  as  relating 
to  property  acquired  by  the  father  himself  and  given  with  the  consent 
of  his  son  and  che  rest :  for  by  the  passages  (above  cited,  as  well  as 
others  not  quoted,  vix,)    *'  The  father  is  master  of  the  gems,  pearls,  &o» 
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<§  21)/*  the  fitness  of  any  other  bat  immovables  £br  an  afiectionate  gift 
was  certain. 

26.  As  for  the  alleged  disqualification  for  religions  duties  which 
ajre  prescribed  by  the  Veda,  and  which  require  for  their  accomplish- 
ment  the  use  of  wealth  (§  18),  sufficient  power  for  such  purposes  is  in- 
ferred from  the  cogency  of  the  precept  (which  enjoins  their  perfor- 
b). 


27.  THERBFOBB  IT  IS  A  SETTLED  POINT,  THAT  PRO- 
PEBTY  IN  THE  PATERNAL  OR  ANCESTRAL  ESTATE  IS  BY 
BIRTH,  (ALTHOUGH)  THE  FATHER  HAVE  INDEPEN- 
DENT POWER  IN  THE  DISPOSAL  OF  EFFECTS  OTHER 
THAN  IMMOVABLES,  FOR  INDISPENSABLE  ACTS  OF  DU- 
TY AND  FOR  PURPOSES  PRESCRIBED  BY  TEXTS  OF  LAW, 
as  i^fts  through  afiection,  support  of  the  family,  relief  from  distress, 
ana  so  forth  :  but  he  is  subject  to  the  control  of  his  sons  and  the  rest, 
in  regard  to  the  immovable  estate,  whether  acquired  by  himself  or  in- 
herited from  his  father  or  other  predecessor;  since  it  is  ordained, 
"  Though  immovables  or  bipeds  have  been  acquired  by  a  man  himself, 
a  gift  or  sale  of  them  should  not  be  made  without  convening  all  the 
sons.  They,  who  are  bom,  and  they  who  are  yet  unbegotten,  and  they 
who  are  still  in  the  womb,  require  the  means  of  support,  no  gift  or  sale 
should,  therefore,  be  made." 

28.  An  exception  to  it  follows:  ''Even  a  single  individual  may 
conclude  a  donation,  mortgage,  or  sale,  of  immovable  property,  during 
a  season  of  distress,  for  the  sMce  of  the  family,  and  especially  for  pious 
purposes." 

29.  The  meaning  of  that  text  is  this :  while  the  sons  and  grand- 
sons are  MINORS,  and  incapable  of  giving  their  consent  to  a  gi^  and 
the  like  ;  or  while  brothers  are  so  and  continue  unseparated  :  even 
ONE  PEBSON,  WHO  IS  CAPABLE,  MAY  CONCLTJDB  A  GIFT 
HYPOTHECATION,  OB  SALE,  OF  IMMOVABLE  PROPERTY, 
if  a  calamity  affecting  the  whole  family  require  it,  or  the  support  of  &he 
family  rencbr  it  necessary  or  indispensable  duties,  such  as  the  obsequies 
of  the  father  or  the  like,  make  it  unavoidable. 

30.  The  following  passage  "Separated  kismen,  as  those  who  are 
ttDseparated,  are  equal  in  respect  of  immovables  ;  for  one  has  not  power 
07er  the  whole,  to  make  a  gift,  sale  or  mortgage ;"  must  be  thus  mter- 
preted: 'AMONG  UNSEPARATED  KINSMEN,  THE  CONSENT 
OF  ALL  IS  INDISPENSABLY  REQUISITE,  BECAUSE  NO  ONE 
IS  FULLY  EMPOWERED  TO  MAKE  AN  ALIENATION,  since 
the  estate  is  in  common;'  but,  AMONG  SEPARATED  KINDRED, 
THE  CONSENT  OF  ALL  TENDS  TO  THE  FACILITY  OF  THE 
TRANSACTION,  by  obviating  anv  future  doubt,  whether  they  be 
separate  or  united :  it  is  not  required,  on  account  of  any  want  of  suffi- 
eient  power,  in  the  single  owner ;  and  the  transaction  is  consequently 
Tslid  even  without  the  consent  of  separted  kinsmen . 

31.  In  the  text,  which  expresses  that  '*  Land  passes  by  six  for- 
iKUkilities  ;  by  consent  of  townsmen,  of  kinsmen,  of  neighbours,  and  of 
heirs,  and  by  gift  of  gold  and  of  water,"  consent  of  townsmen  is  requir. 
•d  for  the  pnbiioity  of  the  transaction,  since  it  is  provided,  that  "  Ac- 
o^pismce  oi  a  gift,  especially  of  land,  should  be  public ;"  but  the  con- 
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tract  is  not  invalid  without  their  consent.  The  approbation  of  neij^h- 
bours  serves  to  obviate  any  dispute  concerning  the  boundary.  The  osa 
of  the  consent  of  kinsmen  and  of  heirs  has  been  explained. 

32.  By  gift  of  gold  and  of  water.)  Since  the  sale  of  immovables 
18  forbidden  ("  In  regard  to  the  immovable  estate,  sale  is  not  allowed  ;** 
it  may  be  mortgaged  by  consent  of  parties  interested  ;'V  ^nd  since  do- 
nation is  praised  ('*  Both  he  who  accepts  land,  and  he  who  gives  it,  are 
performers  of  a  holy  deed,  and  shall  go  to  a  region  of  bliss;")  if  a  sale 
must  be  made,  it  should  be  conducted,  for  the  transfer  of  immovable 
property,  in  the  form  of  a  gift,  deliveiing  with  it  gold  and  water  (to 
ratify  the  donation). 

33.  In  respect  of  the  right  by  birth,  to  the  estate  paternal  or  an- 
cestral, we  shall  mention  a  mstinction  under  a  subsequent  text  (Seo- 
iion  5  §  3. 


Section  II. 

Partition  eqttahle  or  unequaL-^Four  periods  of  partHion — Provision 
for  imves — Exdttsion  of  a  son  who  Jhos  a  competence. 

1.  At  what  time,  by  whom,  and  how,  partition  may  be  made,  wiU 
be  next  considered.  Explaining  those  points  the  author  says,  "  When 
"  the  father  makes  a  partition,  let  him  separate  his  sons  (from  himself) 
*'  at  his  pleasure,  and  either  (dismiss)  the  eldest  with  the  best  share,  or 
**  (if  he  choose)  all  may  be  equal  sharers.** 

2.  When  a  father  wishes  to  make  a  parition,  he  rtiSkj  at  his  plea- 
sure, separate  his  children  from  himself,  whether  one,  two,  or  more 
sons. 

8.  No  rule  being  suggested  (for  the  will  is  unrestrained)  the  authbr 
adds,  by  way  of  restriction,  *'  he  may  separate  (for  this  term  is  again 
understood)  the  eldest  with  the  best  share,**  the  middlemost,  with  a 
middle  share,  and  the  youngest  with  the  worst  share. 

4.  This  distribution  of  best  and  other  portions  is  propounded  by 
Menu  :  **  The  portion  deducted  for  the  eldest  is  the  twentieth  part  of 
the  heritage,  with  the  best  of  all  the  chattels  ;  for  the  middlemost,  half 
of  that ;  for  the  youngest  quarter  of  it.** 

6.  The  term  *'  either**  (§  1  )  is  relative  to  the  subsequent  alterna- 
tive "  or  all  may  be  equal  sharers.**  That  is,  ALL  NAMELY  THE 
ELDEST  AND  THK  REST,  SHOULD  BE  MADE  PARTAKERS 
OP  EQUAL  PORTIONS. 

6.  This  UNEQUAL  DISTRIBUTION  SUPPOSES  PROPER- 
TY BY  HIMSELF  ACQUIRED.  But  IP  THE  WEALTH  DE- 
SCENDED  TO  HIM  PROM  HIS  FATHER,  AN  UNEQUAL  PAR- 
TITION AT  HIS  PLEASURE  IS  NOT  PROPER:  for  equal  owner- 
ship will  be  declared. 

7.  One  period  of  partition  is  when  the  father  desires  separation 
as  expressed  m  the  text  "  When  the  father  makes  a  partition.**  (§  1) 
Another  period  is  while  the  father  lives,  but  is  indifferent  to  wealth  and 
disinclined  to  pleasure,  and  the  mother  is  incapable  of  bearing  more 
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sons;  at  which  time  a  partition  is  admissible,  at  the  option  of  sons, 
a^j^aiziBt  the  father's  wish :  as  is  shown  by  Nareda,  who  premises  parti- 
tion sabseqaent  to  the  demise  of  both  parents  (**  Let  sons  regularly 
diyide  the  wealth  when  the  father  is  dead;")  and  adds  "Or  when  the 
mother  is  past  child-bearing  and  the  sisters  are  married,  or  when  the 
father's  sensual  passions  are  extinguished."  Here  the  words  '^  let  sons 
regalarly  divide  the  wealth*'  are  understood.  Gautama  likewise,  having 
said  '*  After  the  demise  of  the  father,  let  sons  share  his  estate  ;"  states 
a  secondperiod,  *'  Or  when  the  mother  is  past  child-bearing ;"  and  a 
third,  **  While  the  father  lives,  if  he  desire  separation."  So,  while  the 
mother  is  capable  of  bearing  more  issne,  a  partition  is  admissible  by 
the  choice  of  the  sons,  though  the  father  be  unwilling,  if  he  be  addict- 
ed to  vice  or  afflicted  with  a  lasting  disease.  That  Sanc'ha  declares  : 
**  Partition  of  inheritance  takes  place  without  the  father's  wish,  if  he  be 
old,  disturbed  in  intellect,  or  diseased.** 

8.  Two  sorts  of  partition  at  the  pleasure  of  the  father  have  been 
stated ;  namely,  equal  and  unequal.  The  author  adds  a  particular  rule 
in  the  case  of  equal  partition;  **lf  he  make  the  allotments  equal,  his 
wives  to  whom  no  separate  property  has  been  given  by  the  husband  or 
the  father-in-law,  must  be  rendered  partakers  of  like  portions." 

9.  When  the  father,  by  his  own  choice,  makes  all  his  sons  partak- 
ers of  equal  portions,  his  WIVES  TO  WHOM  PECULIAR  PROPER- 
TY HAD  NOT  BEEN  GIVEN  by  their  husband  or  by  their  father- 
in-law,  MUST  BE  MADE  PARTICIPANT  OF  SHARES  EQUAL 
TO  those  SONS.  But,  if  separate  property  have  been  given  to  a 
woman,  the  author  subsequently  directs  half  a  share  to  be  plotted  to 
her :"  Or  if  any  had  been  given,  let  him  assign  the  half.'* 

10.  But,  if  he  give  the  superior  allotment  to  the  eldest  son,  and 
distribute  similar  unequal  shares  to  the  rest,  his  wives  do  not  take  such 
portions,  but  receive  eaual  shares  of  the  aggregate  from  which  the 
son's  deductions  have  oeen  subtracted  besices  their  own  appropiate 
deductions  specified  by  Apastamba;  "  The  ifumiture  in  the  house  and 
her  ornaments  are  the  wife*s  [property]." 

11.  To  Ihe  alternative  before  stated  the  author  propounds  an  ex- 
ception; "  The  separation  of  one,  who  is  able  to  support  himself  and 
'*  18  not  desirous  of  participation  may  be  completed  by  giving  him 
"  some  trifle." 

^  12.  To  one  who  is  himself  able  to  earn  wealth,  and  who  is  not 
desirous  of  sharing  his  father's  goods,  anything  whatsoever  though  not 
▼aloable,  may  be  given,  and  the  separation  or  division  may  be  thus 
completed  by  the  father;  so  that  the  children,  or  other  heirs,  of  that 
son,  may  have  no  future  claim  of  inheritance. 

13.  The  distribution  of  greater  and  less  shares  has  been  shown, 
To  forbid,  in  such  case,  an  unequal  partition  made  in  any  other  mode 
^lan  that  which  renders  the  distribution  uneven  by  means  of  deduc- 
tions, such  as  are  directed  by  the  law,  the  author  adds  **  A  legal  distri- 
batiou,  made  by  the  father  among  sons  separated  with  greater  or  less 
shares,  is  pronounced  valid.** 

14.  When  the  distribution  of  more  or  less  among  sons  separated 
by  an  unequal  partition  is  legal,  or  such  as  ordained  by  the  law ;  then 
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that  diyision,  made  by  the  father,  is  completely  made,  and  cannot  be 
afterwards  set  aside  :  as  is  declared  by  Menu  and  the  rest.  Else  ifc 
fails,  though  made  by  the  father.  Sach  is  the  meaning ;  and  in  like 
manner,  Nabeda  declares  "  A  father,  who  is  afflicted  with  disease,  or 
inflaenced  by  wrath,  or  whose  mind  is  engrossed  by  a  beloved  ob- 
ject, or  who  acts  otherwise  than  the  law  j)ermits,  has  no  power  in  lihe 
distribution  of  the  estate.** 


Section  HI. 

PartUion  after  the  Father^e  decease. 

1.  "The  author  nett  propounds  another  period  of  partition,  other 
persons  as  making  it,  and  a  rule  respecting  tne  mode  "  Let  sons  divide 
equally  both  the  effects  and  the  debts  after  (the  demise  of)  their  two 
parents." 

2.  After  their  two  parents.]  After  the  demise  of  the  father  and 
mother :  here  the  period  of  the  distribution  is  shown.  The  sons,]  The 
persons,  who  make  the  distribution,  are  thus  indicated.  Equably  .J  A 
rule  respecting  the  mode  is  by  this  declared  in  equal  fihares  only, 
should  they  divide  the  effects  and  debts. 

3.  But  Menu,  having  premised  '*  partition  after  the  deatb  of  the 
father  and  the  mother,"**  ana  having  declared  "  The  eldest  brother  may 
take  the  patrimony  entire,  and  the  rest  may  live  under  him  as  under 
their  father,**  has  exhibited  a  distribution  with  deductions,  among  bre- 
thren separating  after  the  death  of  their  father  «nd  mother :  "  Th« 
portion  deducteid  for  the  eldest  is  the  twentieth  part  of  the  heriti^e 
with  the  best  of  all  the  chattels ;  for  the  middlemost,  half  of  that;  for 
the  youngest,  a  quarter  of  it.^  The  twentieth  part  of  the  whole 
amount  of  the  property  (to  be  divided.)  and  the  best  of  all  the  chattels, 
must  be  given  (by  way  of  deduction)  to  the  eldest ;  half  of  that,  or  a 
fortieth  part,  and  a  nuddling  chattel,  should  be  allotted  to  the  middle- 
most; and  a  quarter  of  it,  or  the  eightieth  part  with  the  worst  chattel, 
to  the  youngest.  He  has  also  directed  an  unequal  partition,  but  without 
deductions,  among  brethren  separating  after  their  parents*  decease ;  al- 
lotting two  shares  to  the  eldest,  one  and  a  half  to  the  next  bom,  and 
one  a  piece  to  the  younger  brothers  :  "  If  a  deduction  be  thus  made, 
let  equal  shares  of  the  residue  be  allotted;  but,  if  there  be  no  deduction, 
the  snares  must  be  distributed  in  this  manner ;  let  the  eldest  have  double 
share,  and  the  next  born  a  share  and  a  half,  and  the  younger  sons  each 
a  share  :  thus  is  the  law  settled.^*  The  author  himself  has  sanctioned 
an  unequal  distribution  when  a  division  is  made  during  the  father's 
lifetime.  ("  Let  him  either  dismiss  the  eldest  with  the  best  share,  Ac.**) 
Hence  an  unequal  partition  is  admissible  in  every  period.  How  then 
is  a  restriction  intxx>duced,  requiring  that  sons  should  divide  only  equal 
shares  P 

4.  The  question  is  thus  answered :  True,  this  unequal  partition  is 
found  in  the  sacred  ordinances  ;  but  it  must  not  be  practised,  because  it 
is  abhorred  by  the  world;  since  that  is  forbidden  by  the  maxim  "  Prac- 
tise not  that  which  is  legal,  but  is  abhorred  by  the  world,  [for]  it  secures 
not  celestial  bliss  :*'  as  the  practice  [of  offering  bulls]  is  shunned,  on  account 
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ef  popalar  prejudice  notwibhstaudiug  the  injancfcion  '*  Ofier  to  a  veoer- 
ftble  priest  a  boll  or  a  large  goat ;"  and  as  the  slajdng  of  a  cow  is  for  the 
same  reasoQ  disused^  notwithstanding  the  precept  "  Slay  a  barren  cow 
aa  a  victim  consecrated  to  Mitra  and  Va£UNA." 

5.  It  is  expressly  declared,  "  as  the  duty  of  an  appointment  (to 
raise  up  seed  to  another,)  and  as  the  slaying  of  a  cow  for  a  victim,  are 
disused,  so  is  partition  with  deductions  (in  favor  of  elder  brothers)." 

6.  Apastamba  also,  having  delivered  his  own  opinion,  '*  A  father, 
making  a  partition  in  his  life  time,  should  distribute  the  heritage  equ- 
ally among  his  sons  ;''  and  having  stated,  as  the  doctrine  of  some,  the 
e\de8t*8  succession  to  the  whole  estate  ("  Some  hold,  that  the  eldest  is 
heir  ;")  and  having  exhibited,  as  the  notion  of  others,  a  distribution 
with  deductions  (**  In  some  countries,  the  gold,  the  black  kine,  and  the 
black  produce  of  the  earth,  belong  to  the  eldest  son ;  the  car  appertains 
to  the  father ;  and  the  furniture  m  the  house  and  her  ornaments  are 
the  wife's  ;  as  also  the  property  [received  by  her]  from  kinsmen :  so 
some  maintain ;")  has  expressly  forbidden  it  as  contrary  to  the  law  ; 
aud  has  himself  explained  its  inconsistency  vnth  the  sacred  codes  :  **  It 
is  recorded  in  scripture,  without  distinction,  that  Mfliru  distribuied  his 
hm.iage  among  his  aens. 

T.  Therefore  uneaual  partition,  though  noticed  in  codes  of  law, 
should  not  be  practised,  since  it  is  disapproved  by  the  world  and  is 
contrary  to  scripture.  For  this  reason  a  restriction  is  ordained,  that 
BRETHREN  SHOULD  DIVIDE  ONLY  IN  EQUAL   SHAKES. 

8.  It  has  been  declared,  that  sons  may  part  the  effects  after  the 
death  of  their  father  and  mother.  The  author  states  an  exception  in 
i-egardtothe  MOTHER'S  SEPARATE  PROPERTY;  "The  daagh- 
terg  shore  the  residue  of  their  mother's  property,  after  payment  of  her 
debt**.** 

9.  Let  1  he  DAUGHTERS  divide  their  mother's  efiects  remain- 
ing over  aud  above  the  debts ;  that  is,  the  residue  after  the  discharge 
of  the  debts  contracted  by  the  mother.  Hence,  the  purport  of  the  pre* 
ceding  part  of  the  text  is,  that  sons  may  divide  their  mother's  effects, 
which  are  equal  to  her  debts  or  less  than  their  amount. 

10.  The  meaning  is  this  :  A  debt,  incurred  by  the  mother,  musL 
be  discharged  by  her  sons,  not  by  her  daughters;  but  her  daughters 
Bball  take  her  property  remaining  above  her  debts ;  and  this  is  fit ;  for 
by  the  maxim  '*  A  male  child  is  procreated  if  the  seed  predominate,  but 
a  female  if  the  woman  contribute  most  to  the  foutns ;"  the  woman's 
property  goes  to  her  daughters,  because  portions  of  her  abound  in  her 
female  children ;  and  the  fathei^s  estate  goes  to  his  sons,  because  por^ 
tiims  of  him  abound  in  his  male  children. 

11.  On  the  subject  (of  daughters)  a  special  rule  is  propounded  by 
Gadtima  :  "  A  woman's  property  goes  to  her  daughters,  unmarried,  or 
improvided."  His  meaning  is  this  :  if  there  be  competition  of  MAR. 
BIED  and  UNMARRIED  DAUGHTERS,  the  woman's  separate  pro- 
perty belongs  to  such  of  them  as  are  unmarried  ;  or,  among  the  mar- 
ried, if  there  be  competition  of  ENDOWED  AND  UNENDOWED 
daughters,  it  belongs  exclusively  to  such  as  are  unendowed :  and  this 
i«rm  signifies  '  destitute  of  wealth,' 
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12.  In  answer  to  the  question,  who  takes  the  residue  of  the 
mother's  goods,  after  payment  of  her  debts,  if  there  be  no  daughter  P 
the  author  adds  ^^  Ana  the  issue  succeeds  in  their  default.*' 

13.  ON  FAILURE  OF  DAUGHTERS,  that  is,  if  there  be 
none,  the  SON  or  other  male  ofibpring,  SHALL  TAKE  THE  GOODS. 

This,  which  was  right  under  the  first  part  of  the  text  ('*  Let  sons 
divide  equally  both  theefieots  and  the  debts;**)  is here^ezpressly  declar- 
ed for  the  sake  of  greater  perspicuity. 


Section  IV. 

EffecU  not  liable  to  Partition. 

1.  The  author  explains  what  may  not  be  divided  **  Whatever  else 
"is  acquired  by  the  coparcener  himself,  without  detriment  to  the 
'*  father's  estate,  as  a  present  from  a  friend,  or  a  gift  at  unptials,  does 
"  not  appertain  to  the  co-heirs.  Nor  shall  he,  who  recovers  hereditary 
"  property,  which  had  been  taken  away,  give  it  up  to  the  co-parceners : 
•*  nor  what  has  been  gained  by  science." 

2.  THAT,  WHICH  HAD  BEEN  ACQUIRED  BY  THE  CO- 
PARCENER  HIMSELF  WITHOUT  ANY  DETRIMENT  TO  THE 
GOODS  OF  HIS  FATHER  OR  MOTHER;  OR  which  has  been 
RECEIVED  by  him  PROM  A  FRIEND  OB  obtained  BY  MAR. 
BIAGE,  SHALL  NOT  APPERTAIN  TO  THE  CO-HEIRS  or 
brethern.  Any  PROPERTY,  which  had  descended  in  succession  from 
ancestors,  and  had  been  SEIZED  by  others,  and  remained  unrecovered 
by  the  father  and  the  rest  through  inability  or  for  any  other  cause, 
HE  among  the  sons,  WHO  RECOVERS  IT  with  the  acquies- 
cence of  the  rest,  SHALL  NOT  GIVE  UP  TO  THE  BRETHREN 
OR  OTHER  CO-HEIRS:  the  person  recovering  it  shall  take  such  pro- 
perty. 

3.  IF  it  be  LAND,  HB  TAK:ES  THE  FOURTH  PART,  AND 
THE  REMAINDER  IS  EQUALLY  SHARED  among  all  the 
brethren.  So,  Sanc'ha  ordains  "  Land  (inherited)  in  regular  succes- 
sion, but  which  had  been  formerly  lost  and  which  a  single  (heir)  shall 
recover  solely  by  his  own  labour,  the  rest  may  divide  according  to 
their  due  allotments,  having  first  given  him  a  fourth  part." 

4.  In  regular  succession.)  Here  the  word  '*  inherited*'  most  be 
understood. 

5.  Ho  need  not  give  up  to  the  co-hoirs,  WHAT  HAS  BEEN 
GAINED  by  him,  THROUGH  SCIENCE,  by  READING  THE 
SCRIPTURES  or  by  expounding  their  meaning:  the  acquirer  shall 
retain  such  gains. 

6.  Hero  the  phrase  "  anything  acquired  by  himself,  WITHOUT 
DETRIMENT  TO  THE  FATHER'S  ESTATE"  must  be  everywhere 
understood :  and  it  is  thus  connected  with  each  member  of  the  sen- 
tence ;  what  is  obtained  from  a  friend,  without  detriment  to  the  pater- 
nal  estate ;  what  is  received  in  marriage  without  waste  of  the  patrimo- 
ny ;  what  is  redeemed,  of  the  hereditary  estate,  without  expenditure  of 
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anoeetralproperiy ;  what  is  ^ined  by  science,  without  ose  of  the  father's 
goods.  Consequently,  what  is  obtained  from  a  friend,  as  the  return  of 
9aiy  obligation  conferred  at  the  charge  of  the  patrimony ;  what  is  re- 
ceiTed  at  a  marriage  concluded  in  the  form  termed  Aswra  or  the  like ; 
what  is  recovered,  of  the  hereditary  estate,  by  the  expenditure  of  the 
father's  goods ;  what  is  earned  by  science  acquired  at  the  expense  of 
ttacesfaral  wealth ;  all  that  most  l>e  shared  with  the  whole  of  the  bre- 
thren and  with  the  father. 

7.  Thus,  since  the  phrase  "without  detriment  to  the  father's 
estate'*  is  in  every  place  understood;  what  is  obtained  by  simple  accep- 
tance, without  waste  of  the  patrimony,  is  liable  to  partition.  But,  if 
that  were  not  understood  with  every  member  of  the  text,  presents  from 
a  friend,  a  dowry  received  at  a  marriage,  and  other  particular  acquisi- 
tions, need  not  have  been  specified. 

8.  But,  it  is  alleged,  the  enumeration  of  amicable  gifts  and  similar 
acquisitions  is  pertinent,  as  showing,  that  such  gains  are  exempt  from 
partition,  though  obtained  at  the  expense  of  the  patrimony.  Were  it 
so,  this  would  be  inconsistent  with  the  received  practice  of  unerring 
persons,  and  would  contradict  a  passage  of  Nabeda  :  "  He,  who  main- 
tains the  family  of  a  brother  stuaying  science,  shall  take,  be  he  ever  so 
ignorant,  a  share  of  the  wealth,  gained  bv  science."  Moreover  the  de- 
finition of  wealth,  not  participable,  which  is  gained  by  learning,  is  so 
propounded  by  Cattatana  :  **  Wealth,  ^ined  through  science  which 
was  acquired  from  a  stranger  while  receiving  a  foreign  maintenance,  is 
termed  acquisition  through  learning." 

9.  Thus,  if  the  phrase  '*  without  detriment  to  the  father's  estate," 
be  taken  as  a  separate  sentence,  anything  obtained  by  mere  acceptance 
would  be  exempt  from  partition,  contrary  to  established  practice. 

10.  This  [condition,  that  the  acquisition  be  without  detriment  to 
the  patrimony,]  is  made  evident  by  Mbnu  :  "  What  a  brother  has  ac- 
quired by  his  labour,  without  using  the  patrimony,  he  need  not  give  up 
to  the  co-heirs ;  nor  what  has  been  gained  by  science." 

11.  By  LABOUR]  by  science,  war,  or  the  like. 

12.  Is  it  not  unnecessary  to  declare,  that  efiecte  obtained  as  pre- 
sents from  friends,  and  other  similar  acquisitions  made  without  using 
the  patrimony,  are  exempt  from  partition :  since  there  was  no  ground 
for  supposing  a  partition  of  them  P  That  what  is  acquired,  belongs  to 
the  acquirer,  and  to  no  other  person,  is  well  known :  but  a  denial  im- 
plies the  possible  supposition  of  the  contrary. 

13.  Here  a  certain  writer  thus  states  grounds  for  supposing  a 
partition.  By  interpreting  the  text,  "  After  the  death  of  the  father,  if 
the  eldest  brother  acquire  any  wealth,  a  share  of  that  belongs  to  the 
younger  brothers ;  provided  they  have  duly  cultivated  science ;"  in  this 
manner,  *  if  the  eldest,  youngest  or  middlemost,  acquire  property  before 
or  after  the  death  of  the  father,  a  share  shall  accrue  to  the  rest,  whe- 
ther younper  or  elder ;  grounds  do  exist  for  supposing  friendly  presents 
Mid  the  like  to  be  liable  to  partition,  whether  or  not  the  father  be 
hving ;  that  is  accordingly  denied. 

14.  The  argument  is  erroneous :  since  there  is  not  here  a  denii^  of 
what  might  be  supposed ;  but  the  text  is  a  recital  of  that  which  was 
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demonstratiyelj  trne :  for  most  texts,  cited  nnder  this  head,  are  mere 
recitals  of  that  which  is  notorious  to  the  world. 

15.  Or  yon  may  be  satisfied  with  considering  it  ae  an  exception  to 
what  is  suggested  by  another  passage,  "  All  the  brethren  shall  be  equal 
sharers  of  that  which  is  acquired  by  them  in  concert  :**  and  it  is  there- 
fore a  mere  error  to  deduce  the  suggestion  from  an  indefinite  import  of 
the  word  "  eldest"  in  the  text  before  cited.  That  passage  must  be  in- 
terpreted as  an  exception  to  the  general  doctrine,  deduced  from  texts 
concerning  friendly  gifts  and  the  rest,  that  they  are  exempt  from  parti- 
tion, both  Defore  the  father's  death  and  after  his  demise. 

16.  Other  THINGS  EXEMPT  PROM  PAETITION,  have  been 
enumerated  by  Mknu  :  *•  Clothes,  vehicles,  ornaments,  prepared'  food, 
women,  sacrifices,  and  pious  acts,  as  well  as  the  common  way,  aie  de- 
clared not  liable  to  distribution.** 

17.  CLOTHES,  which  have  been  worn,  must  not  be  divided. 
What  is  used  by  each  person,  belongs  exclusively  to  him ;  and  what 
had  been  worn  by  the  father,  must  be  given  by  brethren  parting  after 
the  father's  decease,  to  the  person  who  partakes  of  food  at  his  obsequies : 
as  directed  by  Vbihasf ati  :  •*  The  clothes  and  ornaments,  the  bea  and 
similar  furniture,  appertaining  to  the  father,  as  well  as  his  vehicle  and 
the  like,  should  be  given,  after  perfuming  them  with  fragrant  drugs 
and  wreaths  of  flowers,  to  the  person  who  partakes  of  the  funeral 
repast."    But  new  clothes  are  subject  to  distribution. 

18.  VEHICLES]  The  carriages,  as  horses,  litters  or  the  likOi 
Here  also,  that,  on  which  each  person  rides,  belongs  exclusively  to  him. 
But  the  father's  must  be  disposed  of  as  directed  in  regard  to  his  clothes. 
If  the  horses  or  the  like  be  numerous,  they  must  be  distributed  among 
co-heirs  who  live  by  the  sale  of  them.  It  they  cannot  be  divided,  the 
number  being  unequal,  they  belong  to  the  elaest  brother :  as  ordained 
by  Menu  ;  "  Let  them  never  divide  a  single  goat  or  sheep,  or  a  single 
beast  with  uncloven  hoofs :  a  single  goat  or  sheep  belongs  to  the  first 
bom.** 

19.  The  ORNAMENTS  worn  by  each  person  are  exclusively  his« 
But  what  has  not  been  used,  is  common  and  liable  to  nartition.  '*  Such 
ornaments,  as  are  worn  by  women  during  the  life  of  tneir  husband,  the 
heirs  of  the  husband  shall  not  divide  among  themselves  :  they,  who  do 
so,  are  degraded  from  their  tribe.'*  It  appears  from  the  condition  here 
specifiod  (*'  such  ornaments  as  are  worn,")  that  those,  which  are  not 
worn,  may  be  divided. 

20.  PBEPARED  FOOD,  as  boiled  rice,  sweet  cakes  and  the  like, 
must  be  similarly  exempted  from  partition.  Such  food  is  to  be  con" 
Bumcd  according  to  circumstances. 

21.  WATER,  or  a  reservoir  of  it,  as  a  well  or  the  like,  being  un- 
equal [to  the  allotment  of  shares]  must  not  be  distributed  by  means  of 
the  value;  but  is  to  be  used  [by  the  co-heirs]  by  turns. 

22.  The  WOMEN  or  female  slaves,  being  unequal  [in  number,  to 
the  shares,]  must  not  be  divided  by  the  value,  but  should  be  employed 
in  labour  [for  the  co-heirs]  alternately.  But  women  (adulteresses  or 
others)  kept  in  concubinage  by  the  father,  must  not  be  shared  by  the 
BOUB,  though  equal  iu  number:   for  the  text  of  Qauiama  forbids  il. 
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*'  Ko  partition  is  allowed  in  the  case  oi  women  connected  [with  the 
father  or  with  one  of  the  co-heirs]." 

23.  The  term  yogacshema  is  a  oonjanctive  compound  resolvable 
into  yoga  and  cshema.  By  the  word  yoaa  is  signified  a  cause  of  obtain- 
ing something  not  already  obtained  :  that  is,  a  SACRIFICIAL  ACT 
to  be  performed  with  fire,  consecrated  according  to  the  Veda  and  the 
law.  ^y  the  term  cshema  is  denoted  an  anspicions  act  which  becomes 
the  means  of  conservation  of  what  has  been  obtained :  such  as  the 
making  oi  a  pool  or  a  garden,  or  the  giving  of  alms  elsewhere  than  at 
the  altar,  ^th  these,  though  appertaining  to  the  father^  or  though 
accomplished  at  the  charge  of  tne  patrimony,  are  indivipible;  an 
Lauoacshi  declares.  **  The  learned  have  named  a  conservatory  act 
tihemOf  and  a  sacrificial  one  yoga;  both  are  pronounced  indivisible: 
ftnd  so  are  the  bed  and  the  chair.*' 

24.  Some  hold,  that  b^  the  compound  term  yogacshema,  those 
who  effect  sacrificial  and  conservatory  acts  {yoga  and  cshema),  are  in- 
tended, as  the  king's  counsellors,  the  stipendiary  priests,  and  the  rest. 
Others  say,  weapons,  cowtails,  parasols,  shoes  ana  similar  things,  are 
meant. 

25.  The  COMMON  WAT.  or  road  of  inpress  and  egress  to  and 
firom  the  house,  garden,  or  the  like,  is  also  indivisible. 

26.  The  exclusion  of  land  from  partition,  as  stated  by  Usanas, 
(**  Sacrificial  guns,  land,  written  documents,  prepared  food,  water,  and 
women,  are  indivisible  among  kinsmen  even  to  the  thousandth  degree;") 
bears  reference  to  sons  of  a  BraJimana  by  women  of  the  militaiy  and 
other  inferior  tribes :  for  it  is  ordained  [by  Vbihaspati  :]  "  Land,  ob- 
tained by  acceptance  of  donation,  must  not  be  given  to  the  son  of  a 
Cshairvya  or  otner  wife  of  inferior  tribe :  even  though  his  father  give  it 
to  him,  \he  son  of  the  Brdkimm  may  resume  it,  when  his  father  is 
dead." 

27.  SAOBIFICIAL  gains]  acquired  by  officiating  at  religions 
ceremonies. 

28.  What  is  obtained  through  the  father's  favour,  will  be  subse* 
quently  declared  exempt  from  partition.  ^  The  supposition,  that  any- 
tning,  acquired  by  transgressing  restrictions  regarding  the  mode  of 
acquisition,  is  indivisible,  has  been  already  refute£ 

29.  It  is  settled,  that  WHATEVER  IS  ACQUIRED  AT  THE 
CHARGE  OF  THE  PATRIMONY,  IS  SUBJECT  TO  PARTITION. 
But  the  acquirer  shall,  in  such  a  case,  have  a  DOUBLE  SHARE,  by 
the  text  of  YA&aHx'HA.  *'  He,  among  them,  who  has  made  an  acquisi- 
tion, may  take  a  double  portion  of  it." 

30.  The  author  propounds  an  exception  to  that  maxim.  '*  But,  if 
the  common  stock  be  improved,  an  equal  division  is  ordained.** 

Among  unseparated  brethren,  if  the  common  stock  be  improved  or 
ftugmented  by  any  one  of  them,  through  agriculture,  commerce  or  simi- 
lar means,  an  equal  distribution  nevertheless  takes  place ;  and  a  doublo 
Bhare  is  not  allotted  to  the  acquirer. 
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Section  V. 

Equal  rigJifs  of  Father  and  son  in  property  ancestral. 

1.  The  distribation  of  the  paternal  estate  among  sons  has  been 
shown ;  the  author  next  propounds  a  special  rule  concerning  the  divi- 
sion of  the  grandfather's  effects  by  grandsons.  "  Among  grandsons  by 
different  fathers,  the  allotment  of  shares  is  according  to  the  fathers." 

2.  Althougii  grandsons  have  bjr  birth  a  right  in  the  grandfiather*s 
estate,  equally  with  sons :  still  the  distribution  of  the  granSfather's  pro- 
perty must  be  adjusted  through  their  father,  and  not  with  reference  to 
themselves.  The  meaning  here  expressed  is  this:  IF  UN  SEPARA- 
TED BROTHERS  DIB  LEAVING  MALE  ISSUE;  AND  THE 
NUMBER  OF  SONS  BE  UNEQUAL,  one  having  two  sons,  another 
three,  and  a  third  four;  the  TWO  RECEIVE  A  SINGLE  SHARE 
IN  RIGHT  OF  THEIR  FATHER,  the  other  THREE  TAKE  ONE 
BHARE  appertaining  to  their  father,  AND  THE  remaining  FOUR 
SIMILARLY  OBTAIN  ONE  SHARE  due  to  their  father.  So,  if 
Bome  of  the  sons  be  living  and  some  have  died  leaving  male  issue  ;  the 
same  method  should  be  observed :  the  surviving  sons  take  their  own 
idlotments,  and  the  sons  of  their  deceased  brothers  receive  the  shares 
of  their  own  fathers  respectively.  Such  is  the  acUtistment  prescribed 
by  the  text. 

3.  If  the  father  be  alive,  and  separate  from  the  grandfather,  or  if 
he  have  no  brothers,  a  partition  of  the  grandfather's  estate  with  the 
grandson  would  not  take  place ;  since  it  has  been  directed,  that  shares 
shall  be  allotted  in  right  of  the  father,  if  he  be  deceased :  or,  admitting 
partition  to  take  place,  it  would  be  made  according  to  the  pleasure  of 
the  father,  like  a  aistribution  of  his  own  acquisitions ;  to  obviate  this 
doubt  the  author  says ;  **  For  the  ownership  of  father  and  son  is  the 
same  in  land,  which  was  acquired  by  the  grandfiftt^er,  or  in  a  corrody, 
or  in  chattels  [which  belonged  to  him.*'] 

4.  Land]  a  rice  field  or  other  ground.  A  corrody.]  So  many 
leaves  receivable  from  a  plantation  of  betel  pepper,  or  so  many  nuts 
from  an  orchard  of  areca.    Chattels]  gold,  sUver,  or  other  movables. 

6.  In  such  property,  which  was  acquired  by  the  paternal  grand- 
father, through  acceptance  of  {3[ift8,  or  by  conquest  or  other  means  (as 
commerce,  agriculture,  or  service,)  the  ownership  of  father  and  son  is 
notorious :  and  therefore  partition  does  take  place.  For,  or  because, 
the  right  is  equal,  or  alike,  therefore  partition  is  not  restricted  to  be 
made  by  the  father's  choice ;  nor  has  he  a  double  share. 

6.  Hence  also  it  is  ordained  by  the  preceding  text,  that  '*  the 
allotment  of  shares  shall  be  according  to  the  fathers,"  although  the  right 
beequaL 

7.  The  first  text  *'when  the  father  makes  a  partition,  &oJ* 
relates  to  property  acquired  by  the  father  himself.  So  does  that 
which  ordams  a  double  share :  '*  Let  the  father,  making  a  parti- 
tion, reserve  two  shares  for  himself.**  The  dependence  of  sons,  as 
affirmed  in  the  following  passage,  "  While  both  parents  live,  the  con- 
trol remains,  even  though  they  have  arrived  at  old  age;**  must  relate 
to  effects  acquired  by  the  father  or  mother.  Tlus  other  passage,  '<They 
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have  not  power  over  ifc  (the  paternal  estate)  while  their  parents  lire ;" 
most  also  be  referred  to  the  same  subject. 

8.  Thus,  while  the  mother  is  capable  of  bearing  more  sons  and 
the  father  retains  his  worldly  affections  and  does  not  aesire  partition,  a 
distribution  of  the  grandfather's  estate  does  nevertheless  take  place  by 
the  will  of  the  son. 

9.  So  likewise,  ihe  grandson  has  a  right  of  prohibition,  if  his  nn- 
separated  father  is  making  a  donation,  or  a  sale,  of  effects  inherited 
from  the  grandfather :  but  ne  has  no  right  of  interference,  if  the  effects 
were  acquired  by  the  father.  On  the  contrary,  he  must  acquiesce,  be- 
cause he  is  dependent. 

10.  Conseanently  the  difference  is  this :  although  he  have  a  right 
hj  birth  in  his  father's  and  his  grandfather's  property ;  still,  since,  he 
is  dependant  on  his  father  in  regard  to  the  paternal  estate  and  since 
the  father  has  a  predominant  interest  as  it  fras  acquired  by  himself,  the 
son  must  acquiesce  in  the  father's  disposal  of  his  own  acquired  proper- 
ty :  but,  since  both  have  indiscriminately  a  right  in  the  grandfather's 
estate,  the  son  has  a  power  of  interdiction  [if  the  father  be  dissipating 
the  property.] 

11.  MiNU  likewise  shows,  that  the  FATHEB,  however  re- 
luctant, MUST  DIVIDE  WITH  his  SONS,  at  their  pleasure,  the 
EFFECTS  ACQUIRED  BY  the  PATERNAL  GRANDFATHERS; 
declaring,  as  he  does  ("If  the  father  recover  paternal  wealth,  not 
recover^  by  his  co-heirs,  he  shall  not,  unless  willins:,  share  it  with 
his  sons ;  for  in  fact  it  was  acquired  by  him :")  that»  if  the  father 
recover  property,  which  had  been  acquired  by  an  ancestor,  and 
taken  awajr  by  a  stranger,  but  not  redeemed  by  the  grandfather,  he 
need  not  himself  share  it,  i^gainst  his  inclination,  with  his  sons ;  any 
more  than  he  need  give  up  his  own  acquisitions. 


Section  VL 

Bighis  of  a  pOBihmfuyM  8on<Mdof  one  horn  after  (he  pwriUlon. 

1.  How  shall  a  share  be  allotted  to  a  son  bom  subsequently  to  a 
partition  of  the  estate  P  The  author  replies  '<  When  the  sons  have 
'*  been  separated,  one  who  is  [afterwards]  bom  of  a  woman  equal  in 
"  class,  shares  the  distribution.^ 

2.  The  sons  being  separated  from  their  father,  one,  who  shall  be 
afterwards  born  of  a  wife  equal  in  class,  shall  share  the  distribution. 
What  is  distributed,  is  distribution,^  meaning  the  allotments  of  the 
father  and  mother  :  he  shares  that ;  in  other  words,  he  obtains  after 
[the  demise  of]  parents,  both  their  portions  :  his  mothei^s  portion,  how- 
ever, only  if  there  be  no  daughter ;  for  it  is  declared  that  **  Daughters 
share  the  residue  of  *' the  mother's  property,  after  payment  of  her 
debts." 

3.  Bat  a  son  by  a  woman  of  a  different  tribe,  receives  merely 
his  own  proper  share,  from  his  father's  estate  with  the  whole  of  his 
inother's  property,  if  there  be  no  daughter.] 

12 
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4.  The  eanie  rale  is  propoanded  by  Menu  :  '^  A  son,  bom  after  a 
division,  shall  alone  take  the  parental  wealth.**  The  term  parental 
(pitrycm)  most  be  here  interpreted  *'  appertaining  to  both  father  and 
mother  :"  for  it  is  ordered  that "  A  son,  bom  belore  partition,  has  no 
claim  on  tlie  wealth  of  his  parents  ;  nor  one  begotten  i^ter  it,  on  that  of 
his  brother." 

5.  The  meaning  of  the  text  is  this :  one,  bom  preTioasly  to  the 
distribution  of  the  estate,  hat  no  property  in  the  share  allotted  to  his 
father  and  mother  who  are  separated  [from  their  elder  chilchen  :]  nor 
is  ONE,  BOBN  OFPARBNTS  SEPARATED  [from  their  children] 
a  proprietor  of  his  brother's  allotment. 

6.  Thus,  whatever  has  been  aoqoired  by  the  father  in  the  period 
Bubsequeut  to  partition,  belongs  entirely  to  the  son  bom  after  separa* 
tion.  For  it  is  so  ordained :  "  All  the  wttftlth,  which  is  acquired  by  the 
father  himself,  who  has  made  a  partition  with  his  sons,  goes  to  the  son. 
begotten  by  him  after  the  partition :  those,  bom  before  it  are  declared 
to  have  no  right." 

7.  But  the  son,  bom  subsequently  to  the  separation,  must 
after  the  death  of  his  father,  share  the  goods  with  those  who 
HE-UNITED  themselves  with  the  father  after  the  partition  :  as 
directed  by  MsinT ;  '*  Or  he  shall  participate  with  such  of  the  brethren, 
as  are  re-united  with  the  fother." 

8.  When  brethren  have  made  partition  subsequently  to  their 
father's  demise,  how  shall  a  share  be  allotted  to  a  son  bom  afterwards  P 
The  author  replies  **  His  allotment  ^<  must  absolutely  be  made,  out  of 
the  visible  estate  ''  corrected  for  income  and  expenditure." 

9.  A  share  allotted  for  ONE  wlio  is  BORN  AFTER  a  SEPA«. 
RATION  of  the  brethren,  which  took  place  SUBSEQUENTLY 
TO  THE  DEATH  OF  THE  FATHER,  at  a  time  when  the  mother's 
pregnancy  was  not  manifest  is  '^  his  allotment."  But  whence  shall  it 
be  token?  The  author  replies,  "  from  the  yisible  estate"  received  by 
the  brethren,  *'*'  corrected  for  income  and  expenditure."  Income  is  the 
daily,  monthly  or  annual  produce*  Liquidation  of  debts  contracted  by 
the  father,  is  expenditure.  Out  of  the  amount  of  property  corrected 
by  allowing  for  both  income  and  expenditure,  a  share  flnould  be  taken 
and  allotted  to  the  [posthumous  son.  J 

10.  The  meaning  here  expressed  is  this  i  Including  in  the  seve- 
ral shares  the  income  thence  arisen,  and  subtracting^  the  father's 
debts  a  small  part  should  be  iiaken  firom  the  reminder  of  ^  the 
shares  respectively,  and  an  allotment,  equal  to  their  own  portions, 
bhould  be  thus  formed  for  the  [posthumous]  son  bom  after 
partition. 

11.  This  must  be  understood  to  be  likewise  applicable  in  the  case 
of  a  NEPHEW,  who  is  bom  after  the  separaticm  of  the  brethren  ;  the 
pregnancy  of  the  brother's  widow,  who  was  yet  childless,  not  haying 
been  manifest  at  the  time  of  the  partition. 

12.  But,  if  she  were  evidently  pregnant,  the  distribution  should 
be  made,  after  awaiting  her  delivery  ;  as  Vasist'aa  directs,  **  Partition 
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of  lieritage  [takes  place]  among  brothen  [having  waited]  antil  the  de^ 
livery  of  each  of  the  women,  as  are  chUdleM  [bat  preguant]."  Thia 
text  shoold  be  interpreted, '  having  waited  until  the  delivery  of  tUa 
women  who  are  pregnant' 

13.  It  has  been  stated,  that  the  son,  bom  after  partition^ 
takes  the  whole  of  his  father's  goods  and  of  his  mother's  But  if  the 
father,  or  the  mother,  afiectionately  bestow  ornaments  or  other  pre- 
sents on  a  separated  son,  that  gift  must  not  be  resisted  by  the  son  bom 
after  partition ;  or,  if  actually  given,  must  not  be  resumed.  So  tha 
author  declares :  "  But  effects,  which  have  been  given  by  the  fathort 
or  by  the  mother,  belong  to  him  on  whom  they  were  bestowed.** 

14.  What  is  given  (whetiier  ornaments  or  other  effects)  by  tha 
father  or  by  the  mother,  being  separated  from  their  children,  to  a 
son  already  separated  belongs  ejDclumvely  to  him ;  and  does  not  become 
the  property  of  the  son  bom  after  the  partition. 

15.  By  parity  of  reason,  what  was  given  to  any  onef  before  tha 
aeparatioB,  appertains  solely  to  him. 

16.  So  among  the  brethren,  dividing  the  allotment  of  their  pa- 
rents who  were  separated  from  them,  after  the  demise  of  those  parents, 
(as  may  be  done  hj  the  brothers,  if  there  be  no  son  born  subsequently 
to  the  original  partition ;)  what  has  been  given  by  the  father  and 
mother  to  each  of  them,  belongs  severally  to  eaohy  and  is  shared  by  no 
other.    This  must  be  understood. 


Section  vn. 

Shares  allotted  to  jyrovide  for  widows  (indfor  (he  nupHaU  of  n/muwm 
ried  daughters. — The  trUtiation  of  uniniHcUedoroihers  d^ayed  out  of  the 
joint  fwids, 

1.  When  a  distribution  is  made  during  the  life  of  the  father, 
the  participation  of  his  WIVES  equity  with  his  sons,  has  been 
directed.  (**  If  he  make  the  allotments  equal,  his  wives  must  be  ren- 
'^dered  partakers  of  like  portions.**)  The  author  now  proceeds  to 
declare  tneir  equal  participation,  when  the  separation  takes  place  after 
the  demise  of  the  father :  *' Of  heirs  dividing  after  the  death  of  tha 
^  father,  let  the  mother  also  take  an  equal  share.'* 

2.  Of  heirs  separating  after,  the  decease  of  the  father,  the 
mother  shall  take  a  share  equal  to  that  of  a  son ;  provided  no  sepa- 
rate propertr^  had  been  given  to  her.  But,  if  any  had  been  receiv- 
ed by  her,  she  is  entitled  to  half  a  share,  as  will  be  explained. 

3.  If  any  of  the  BRETHREN  be  UNINITIATED,  when  the 
father  dies,  who  is  competent  to  complete  their  initiation  ?  The  author 
TepHes  :  *  Uninitiated  brothers  shonld  be  initiated  by  those,  for  whom 
the  ceremonies  have  been  already  completed.'* 

4.  By  the  brethren,  who  mi^e  a  partition  after  the  decease  of  their 
father,  the  uninitiated  brothers  should  be  initiated  at  the  chai^  of  Uie 
whole  eetate. 
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5.  In  regard  to  untnarried  Bisters,  the  author  states  a  different 
mle :  **  But  sisters  should  be  disposed  of  in  marriage,  giving  them  as 
an  allotment,  the  fourth  part  of  a  brother^s  own  shara^ 

6.  The  purport  of  the  paesa^  is  this :  Sisters  also,  who  are  not 
already  married,  must  be  disposea  of,  in  marriage,  by  the  brethren,  con- 
tributing a  forth  part  out  of  their  own  allotments.  Hence  it  appears* 
that  DAUGHTEBS,  also  participate  after  the  death  of  their  father. 
Here,  in  saying  "  of  a  brother^  own  share,"  the  meaning  i»  not,  that  a 
fourth  part  shall  be  deducted  out  of  the  portions  allotted  U>  each  brother 
«nd  shall  be  so  contributed;  but  that  the  girl  shall  be  allowed  to  par- 
ticipate for  a  qurter  of  such  share  as  would  be  assignable  to  a  brother 
of  the  same  rank  with  herself.  The  sense  expressed  is  this :  if  the 
maiden  be  daughter  of  a  Brdbmanif  she  has  a  quarter  of  so  much  as  is 
the  amount  of  an  allotment  for  a  son  by  a  Brahviam  wife« 

7.  For  example,  if  a  certain  person  had  only  a  Brahmcmi  wife,  and 
leaves  one  son  ana  one  daughter,  the  whole  paternal  estate  should 
be  divided  into  two  parts,  and  one  such  part  be  sub-divided  into  four: 
and,  the  quarter  being  given  to  the  girl,  the  remainder  shall  be  taken 
by  the  son.  Or,  if  there  be  two  sons  and  one  daughter,  the  whole  of 
the  father's  estate  should  be  divided  into  three  parts  ;  and  one  such 
part  be  sub-divided  into  four :  and,  the  quarter  having  been  given  to 
the  girl,  the  remainder  shall  be  shared  by  the  son.  But,  if  there  be 
one  son  and  two  daughters,  the  father's  property  should  be  divided 
into  thirds,  and  two  shares  be  severally  sub-divided  into  quarters :  then, 
having  ^iven  two  [quarter]  shares  to  the  girls,  the  son  shall  take  the 
whole  of  the  residue.  It  must  be  similarly  understood  in  any  case  of 
an  equal  or  unequal  number  of  brothers  and  sisters  al^e  in  rank. 

8.  But  if  there  be  one  son  of  a  Brdhmam  wife  and  one  daughter 
by  a  OshaMya  woman,  the  paternal  estate  should  be  divided  into  seven 
parts :  and  the  three  parts,  which  would  be  assignable  to  the  son  of  a 
Cshatriya  woman  must  be  subdivided  by  four;  Sien,  giving  such  fourth 
part  to  the  daughter  of  the  Oekatriya  wife,  the  eon  of  the  Brahmani 
shall  take  the  residue.  Or,  if  there  be  two  sons  of  the  Brahmani  and 
one  daughter  by  the  Cshatriya  wife,  the  f ath^s  estate  shall  be  divi- 
ded into  eleven  parts  :and  three  parts  which  would  be  assignable  to  a 
son  by  a  0«AaHi/a  wife,  must  be  subdivided  by  four:  having  given 
such  quarter  share  to  the  daughter  of  the  Oshairiya^  the  two  sons  of 
the  Braihrnam  shall  share  and  take  the  whole  of  the  remainder.  Thus 
the  mode  of  distribution  may  be  inferred  in  any  instance  of  an  equal 
or  unequal  number  of  brothers  and  sisters  dissimilar  in  rank. 

9.  Nor  is  it  right  to  interpret  the  terms  of  the  text  ("  giving  the 
fourth  part,")  as  signifying 'giving  money  sufficient  for  her  marriage,' 
by  considering  the  word  '^fourth"  as  indefinite.  For  that  con- 
tradicts the  text  of  Menu,  **  To  the  maiden  sisters,  let  their  brothers 
give  portions  out  of  their  own  allotments  respectively :  to  each  the 
fourth  part  of  the  appropriate  share ;  and  they,  who  refuse  to  give  it, 
shall  be  degraded." 

10.  The  sense  of  this  passage  is  as  follows :  Brothers,  of  the  sacer- 
dotal and  other  tribes  should  give  to  their  sister  belonging  to  the  same 
tribosy  portions  out  of  their  ownallotmeut&i  that  m^  out  of  the  shares  or« 
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dained  for  persons  of  ^eir  own  rank,  as  subsequently  explained.  They 
should  give  to  each  sister  a  quarter  of  their  own  respective  allot- 
ments.  It  is  not  meant,  that  a  quarter  should  be  deducted  from 
the  share  of  each  and  be  giyen  to  the  sister.  But  to  each  maiden, 
should  be  severally  aUoted  tne  ouarter  of  a  share  ordained  for  a  son  of 
the  same  class.  •  The  mpde  of  acgusting  the  division  when  the  rank  is 
dissimilar  and  the  nimiber  unequal  has  been  stated :  and  the  allotment 
of  such  a  share  appears  to  be  indispensably  reouisite,  since  the  refusal 
of  it  is  pronounced  to  be  a  sin :  *'  They  who  renise  to  give  it,  shall  be 
degraded." 

11.  If  it  be  alleged,  thatf  here  also,  the  mention  oi  a  quarter  ia 
indeterminate,  and  the  allotment  of  property,  sufficient  to  defray  the  ex- 
penses of  the  nuptials  is  all  which  is  meant  to  be  expressed :  the  answer 
IS,  no ;  for  there  is  not  tmy  proof,  that  the  allotment  of  a  c^narter  of  a 
share  is  indefinite  in  both  codes ;  and  the  withholding  of  it  is  pronounc« 
ed  to  be  a  sin. 

12.  As  for  wha4»  is  objected  by  some,  that  a  sister,  who  has  many 
brothers,  would  be^greatly  enriched,  if  the  allotment  of  a  [fourth]  part 
were  positively  meant :  and  that  a  brother,  who  has  many  sisters, 
would  be  entirely  deprived  of  wealth ;  the  consequence  is  obviated  in 
the  manner  before  explained  :  it  is  not  here  directed  that  a  (]|uarter 
shall  bo  deducted  out  of  the  brother's  own  share  and  given  to  his  sis* 
ter ;  whence  any  such  consequence  should  arise. 

13.  Hence  the  interpretation  of  Med'hatit'hi  who  has  no  com- 
peer, as  well  as  of  other  writers,  who  concur  with  him,  is  square  and 
accurate ;  not  that  of  Bhabuchi. 

14.  Therefore,  after  the  decease  of  the  father,  an  unmarried 
daughter  participates  in  the  inheritance.  But,  before  his  demise,  she 
obtams  that  only,  whatever  it  be,  which  her  father  gives ;  since  there 
is  no  special  precept  respecting  this  case.  Thus  all  is  unexoep« 
tionable. 


Section  VIIL 

Shareg  of  Sons  belonging  to  differeni  inbes. 

L  TheadJQftnuntof  adistribotiimamoQg  brothenalike  inra^ 
each  other,  or  with  their  father,  has  been  propounded  in  preoediner  paasagee  (**  When  the 
Ikther  makes  a  partition,  ftc.").  The  author  now  deaoiibet  partition  among  brethren  dia- 
nmilar  in  daoa :  **  The  sone  of  a  Brahmana,  in  the  sereral  tnbea,  have  four  eharee  or  three, 
or  two,  or  one ;  the  children  of  a  (Uhatriga  haye  three  portaons,  or  two  or  one ;  and  thoee  of 
a  Vaitya  take  two  parte,  or  one." 

2.  Under  the  sanction  of  the  law,  instances  do  oocnr  of  a  Brakmana  hayinff  fonr  wives ; 
a  (Uhatriga,  three ;  Vauua  two :  but  a  Sudra  one.  In  soeh  cases,  the  sons  of  a  Brahmana 
bom  to  mm  by  women  of  the  several  tribes,  shall  have  fonr  shares,  three,  two,  or.  one,  in  the 
order  of  these  tribes. 

8.  The  several  tribes  {vamtuas).  Women  of  the  different  classes,  the  sacerdotal  and  the 
rest,  here  signified  by  the  word  tribe  {vama).  The  termination  «a«,  subjoined  to  noun  in  the 
sinyilar  nomber  and  locative  or  other  case,  bears  a  distributive  sense,  conformably  with 
the  grammatical  rule. 

4.  The  meaning  here  expressed  is  this :  The  sons  of  a  Brahmana,  by  a  BrahmoAHi 
woman,  take  four  shares  apiece :  his  sons  by  a  (khatriy  wife,  receive  three  shares ;  by  a 
Fowya,  woman,  two ;  by  a  Sttdrciy  one. 

6.  The  sons  of  a  CshatHya.  bom  to  him  by  women  of  the  several  tribes,  (for  that  is 
here  understood,)  haye  t^^xee  shares,  or  two,  or  one,  in  the  order  of  the  tribes :  that  is,  the 
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•<mtof  «C!bJUtfW^mlll,b7«(Uafr^awom•l^t•kMthrM■llaxMead^    by*  Foifya wonuuiy 
two  ;  by  a  Sudra  wife,  one. 

6.  The  sooe  of  a  ra<«y<i  by  women  of  the  eereral  tribee,  Cfor  here,  as^lxL  the  same  tenn 
la  mideretood),  haTotwo  8haTCa,or  one,  in  the  order  of  tfaedanea:  tibatu,  theeoniofn- 
Kowjra  man,  by  a  Vmitpa  woman,  take  two  riiacei  a  piece ;  by  a  Sudra  woman,  one. 


T.  Since  a  man  of  the  eerrile  tribe  oannot  havie  a  eon  of  a  diiferent  olaae  from  his  own, . 
beoaneeone  wife  only  it  allowed  to  him,  (for  *<a  Sudra  woman  only  most  be  the  wife  of  a 
AMirw  man,"}  partition  among  his  children  talces  place  in  the  manner  before  mentioned. 

8.  Although  no  reitriotion  be  meeiiled  in  the  text  it  must  be  nndentood  to  relate 
to  property  other  than  land  obtained  oy  the  acceptance  of  a  gift.    For  it  is  declared  (by 


Vkxhaspati).  **Land  obtained  by  aeeeptanoe  of  donation,  must  not  be  given  to  the  son  of  a 
"  Ckkairiifa  or  other  wife  of  inftoior  tnbe :  eren  though  his  father  give  it  to  him,  tiie  so^. 
**  of  the  Brakmatd  may  resume  it,  when  his  fitther  is  dead." 

9.  Since  acceptance  of  donation  is  here  enressly  stated,  land  obtsined  by  pmdiaae  or 
similarmeans  appertains  also  to  the  eon  of  a  dvJUir^s  or  other  infsrior^womsn.  Fw  (Jm  son 
by  a  Sudra  woman  is  spedally  excepted  C*  The  son,  begotten  on  a  Sudri  woman  by  any  man 
of  a  twice>bom  class,  is  not  entitled  to  a  share  of  land.")  Now,  if  land  acquired  by  pur* 
«hase  and  similar  means  did  not  belong  to  the  sons  of  a  Cthmriga  or  Vaigga  w£fe,  the  special, 
exception  of  a  eon  by  a  8udr»  woman  woold  be  impsrtiMnt. 

10.  Bnt  the  following  text  **  The  son  of  a  Brakmtma,  or  a  Vait^a,  bv  a  woman  of  the 
servile  dass,  shall  not  share  the  inheritance :  wluLte?er  his  fether  may  giro  mm,  let  that  only 
be  his  property  :'*  relates  to  tiie  case  where  something,  howerer  inconsiderable,  has  been 
giyen  by  the  fkther,  in  his  life-time,  to  his  son  by  a  Sudra  woman.  But,  if  no  aflectionatt 
gift  have  been  bestowed  on  him  by  his  fethar,  he  partidpates  for  a  single  share  [of  the  moTO- 
Ahlesj.   Thus  there  is  notfaiog  contradictory. 


Section  IX. 

Lisinbu^on  of  effects  disoovered  after  parUUon. 

1.  Something  ie  here  added  respecting  the  residue  after  a  general 
distribution  of  the  estate.  "  Eiffects,  which  have  been  withheld  by  one 
co-heir  from  another,  and  which  are  discovered  after  the  separtion,  let 
them  again  divide  in  eqoal  shares :  this  is  a  settled  role.*' 

2.  WHAT  HAD  BEEN  WITHHELD  BY  COPARCENERS 
from  each  other,  AND  WAS  NOT  KNOWN  AT  THE  TIME  OF 
DIVIDING  the  aggregate  estate,  THEY  SHALL  DIVIDE  IN 
EQUAL  PROPORTIONS,  when  it  is  discovered  after  the  patrimony. 
Such  is  the  settled  role  or  maxim  of  the  law. 

3.  Here,  by  saying  "  in  equal  shares"  the  author  forbids  partition 
with  deductions.  By  sayinc  "let  them  divide,"  he  shows,  that  the 
goods  shall  not  be  taken  exolusively  by  the  person  who  discovers  them. 

4.  Since  the  text  is  thus  significant,  it  does  not  imply,  that  no 
offence  is  conmntted  by  embezzling  the  common  property. 

5.  Is  it  not  shown  by  Menu  to  be  an  offence  on  the  part  of  the 
eldest  brother,  if  he  appropriate  to  himself  common  property ;  and  not 
so,  on  the  part  of  younj^r  brothers?  "An  eldest  brother,  who  from 
avarice  shall  defraud  his  younger  brothers,  shall  forfeit  the  honours  of 
his  primogeniture,  be  deprived  of  his  [additional]  share,  and  be  chastis- 
ed by  the  king." 

6.  That  inference  is  not  correct ;  for,  by  pronouncing  such  conduct 
criminal  in  an  elder  brother,  who  is  independent  and  represents  the 
father,  it  is  more  assuredly  shown  (by  the  argument  exemplified  in  the 
loaf  and  stafi)  to  be  criminal  in  younger  brothers,  who  are  subject  to 
the  control  of  the  eldest  imd  hold  the  placf)  of  sons.    Accordingly  it  is 
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declared  [in  the  Veda]  to  be  an  offence  without  exception  or  distinction: 
«'  Him,  indeed,  who  deprivee  an  heir  of  his  right  share,  he  does  certain- 
ly destroy ;  or,  if  he  deftroy  not  him,  he  destroys  his  son,  or  else  his 
grandson." 

7.  Whoever  debars,  or  ezolndee,  from  participation,  an  heir,  or 
person  entitled  to  a  share,  and  does  not  yield  to  him  his  due  allot- 
ment; he,  being  thus  debarred  of  his  share,  destroys  or  annihilates  that 
person  who  so  debars  him  of  hia  right :  or,  if  he  do  not  immediately 
aestroy  him,  he  destroys  hia  son  or  ma  grandson. 

8.  It  is  thns  pronounced  to  be  criminal  in  any  person  to  withhold 
common  property,  without  any  distinction  of  eldest  [or  youngest.] 

9.  It  is  argued,  that  blame  is  not  incurred  by  one  who  takes  the 
goods,  thinking  them  his  own,  under  the  notion  that  the  common  pro- 
perty appertains  also  to  him. 

10.  That  is  wron^.  He  does  incur  blame  :  for,  though  he  took  it 
thinking  it  his  own ;  still  he  has  taken  the  property  of  another  person* 
contrary  to  the  injunction  which  forbids  his  so  doing. 

11.  As  in  answer  to  a  proposed  solution  of  a  difficulty  <  If  an  obla- 
tion of  ereen  kidney  beans  be  not  procurable,  and  black  kidney  beans 
be  used  in  their  st^td,  by  reason  or  the  resemblance,  the  maxim,  which 
prohibits  the  emplojrment  of  these  in  sacrifices,  is  not  applicaJble,  be- 
cause they  were  usea  by  mistake  for  ground  purticles  of  green  kidney 
beans ;'  it  is  on  the  contrarjr  maintained,  as  the  right  opinion,  that, 
*  although  the  ground  particles  of  j^reen  kidnev  beans  be  taken  as  being 
unforbidden,  still  the  ground  particles  of  black  kidney  beans  are  also 
actually  employed:  and  the  prohibitory  command  is  consequently  ap- 
plicable in  tnia  case.' 

12.  Therefore  it  is  Established,  both  from  the  letter  of  the  law 
ftnd  from  reasoning,  that  an  offence  is  committed  by  taking  common 
property* 


Section  X. 

BigUa  qf  (he  Dwyamushyayana  or  son  of  hoo  faihere. 

1.  Intwjffing  toyropftund  a  special  aDotment  for  the  Dwpdmmhjfajfmna  (or  mm  of  two 
ftiOinB,)  the  •iit£or  pcenonely  deeoribee  that  reUtioo.  "  A  eon.  besotteo  by  one,  who  htm 
-  no  male  imae,  on  the  wife  of  another  man,  under  a  legal  appointment,  la  lawfbUy  heir,  and 
.**  gt?er  of  fonecal  obUtione,  to  both  fethen." 

t.  Aeon,  prosreated  by  the  faaflband*8  brother  or  other  person  (hayinff  no  male  ieeoe), 
on  the  wife  of  another  man,  with  antfaority  from  tenerable  persona,  in  the  manner  before 
ordained,  ia  heir  of  both  the  natural  fether  and  the  wife's  husband :  heia  soooeeeor  to  their 
estates,  and  gber  of  oblations  to  ttiem,  aooording  to  law. 

8.  The  mesning  of  this  Isaa  fa]lowB^—Ifthe  faosband'abrother,  or  other  person  dnl/ 
authorised,  and  being  himadf  deetitate  of  male  iasne,  proceed  to  an  interooiuse  with  the  wife 
of  a  ddldless  man,  fortiie  sake  of  raisiiv  issoe  both  for  himsdf  and  for  the  other  ;  the  son 
^iriiom  he  so  begets,  is  ths  child  of  two  fethers  snd  denominated  DwgamMshgaifana,  He  ia 
h^  to  botii,  and  oibrs  fonecal  oblatioos  to  their  manes. 
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4.  Bat,  if  one,  wbohMmale  iMme,  beinff  m  antboriBed,  |»Te  interconne  with  the  wills 
for  the  sake  of  nusuw  up  inrae  to  her  bnsbana  only ;  the  child  so  begotten  by  him,  is  son  of 
the  husband  not  of  the  natural  fkther  :  and,  by  this  restriction,  he  is  not  heir  of  his  natural 
father,  nor  qnalifled  to  present  ftmeral  oblations  to  his  ma^|»e%  It  is  so  declared  by  Mkxu  : 
"  The  owners  of  thn  seed  and  of  the  soil  may  be  considered  as  j^t  owners  of  the  crop,  which 
they  agree  by  fecial  compact,  in  oonaideratioa  of  the  seed,  to  divide  between  them.'* 

6.  By  special  compact.)  When  the  field  is  deliyered^y  the  owner  of  the  soil  to  the 
owner  of  the  seed,  on  an  agroement  in  this  form,  *'  let  the  crop,  which  will  be  here  produced 
belong  to  US  both ;"  then  the  owners  both  of  the  soil  and  of  the  seed  are  considered  by 
mighty  sages  as  sharen  or  proprietors  of  the  crop  produced  in  that  ground* 

6.  So  rthe  same  author]  "  Unless  there  be  a  spedat^  a^roeaiont  between  the  owners  of 
the  land  and  of  the  seed,  the  Ihiit  belongs  clearly  to  the  land  owner ;  fior  the  soil  is  more  im- 
portant than  the  seed." 

7.  But  produce,  raised  in  another's  ground,  without  stipulating  for  the  crop,  or  without 
a  special  agreement  that  it  shall  belong  to  both,  appertains  to.  the  owner  of  the  ground :  for 
the  receptacle  is  more  important  than  the  seed ;  as  Is  obserred' in  the  case  of  cows,  mares, 
andthereet. 

8l  Here,  however,  the  eommistioii  for  raising  up  issue  is  relative  to  a  woman  who  was 
only  betrothed,  since  any  other  such  appointment  is  forbiddo:i  by  Mmvu.  For  after  thus  pre* 
miffing  a  commission,  **  On  fSailnre  of  issue,  the  desired  ofispring  may  be  procreated,  either 
by  his  brother  or  some  other  kinsman,  on  the  wife  who  has  oeen  duly  authorised :  annointed 
^th  liouid  butter,  silent,  in  the  niriit,  let  the  kinsman,  thus  appointed,  beget  one  son,  but  a 
Becondbynomeans,ontoewidow  [orchUdlees  wife  ;]"  Mkku  has  himself  prohibited  the 
practice;  "By  regenerate  men,  no  widow  must  be  authorised  to  conceive  by  anv  other:  for 
they,  who  authorise  her  to  conceive  by  any  other,  violate  the  primeval  law.  Sndi  a  commis- 
sion is  nowhere  mentioned  in  the  nuptial  prayers :  nor  is  the  marriage  of  widows  noticed  in 
laws  concenung  wedlook.  This  practise,  fit  only  for  cattle,  and  reprehended  by  learned 
priests,  was  introduced  among  men,  while  VxirAhad  atvereign  sway.  He,  possessing  the 
idiole  earth,  and  therefore  eminent  among  roval  saints,  gave  rise  to  a  conf^tsion  of  tnbes, 
when  his  intellect  was  overcome  by  passion.  Since  his  time,  the  virtuous  censure  that  man, 
who  through  delusion  of  mind,  authoriMS  a  widow  to  have  intercourse  for  the  sake  of 
progeny." 

0.  Nor  is  an  option  to  be  amimed  firom  the  [contrast  of]  preoept  and  prohibitioii. 
Since  they,  who  authorize  the  practice,  are  expressly  censuxvd :  and  disloyalty  is  strongly 
reprobated  in  speaking  of  the  duties  of  women ;  and  continence  is  no  less  praised.  This, 
Bi^pru  has  shown :  '*  £et  the  fsithftel  wife  emaciate  her  body  by  living  vdunturily  on  pure 
flowers,  roots,  and  Ihiit;  but  let  her  not.  when  her  Jlord  is  deoeased,  even  pronounce  the 
name  of  another  man.  Lather  continue  tul  death  forgiving  all  injuries,  performing  harsh 
duties,  avoiding  every  sensual  pleasure,  and  eheerfUly  practising  the  incomparable  rules  oC 
virtue,  which  have  been  followed  by  such  women,  as  were  devoted  to  one  only  husband. 
Many  thousands  of  Srahmaita$,  havfang  avoided  sensuality  tipom  their  early  youth,  and  having 
left  no  issue  in  their  families,  have  ascended  nevertheless  to  heaven :  and,  like  those  abste- 
mious men  a  virtuous  wifia  ascends  to  heaven,  though  she  have  no  child,  if;  after  the  decease 
of  her  lord,  she  devote  herself  to  pious  austerity :  but  a  widow,  who,  fit>m  a  wish  to  bear 
children,  slights  her  deoeased  husband,  brings  dismoe  on  herself  here  below,  and  shall  be 
exduded  from  the  abode  of  her  lord."  Thus  the  leoislatpr  has  forbidden  the  recourse  of 
a  widow  or  wife  to  another  man,  even  tat  the  sake  of  progeny.  Therefore  it  is  not  ri^t  to 
deduoe  an  option  from  the  injunotion  contrasted  with  the  prohibition. 

10.  The  anthoriiiiig  of  a  woman  laaotified  by  marriage,  [to  raise  up  farae  to  her  hus- 
band by  another  man,]  being  thus  prohibited,  what  then  la  a  lawM  eommission  [to  raise 
np  issue  T]  The  same  author  exj^ains  it :  "  The  damsel,  whose  husband  shall  die  after  troth 
verbaUy  piloted,  his  brother  shall  take  in  marriage  acoordhig  to  this  rule :  having  espoused 
her  in  due  form,  she  being  dad  in  a  white  robe,  and  pure  hi  her  conduct,  let  him  privately 
approach  her  once  in  eaoh  proper  season,  until  issue  be  had.* 

11.  It  appears  firom  this  passage,  that  he,  to  whom  a  damsel  was  verbally  given,  is  her 
husband  without  a  formal  acceptance  on  his  part  If  he  die,  his  own  brother  of  the  whole 
blood,  whether  older  or  younger,  shall  espouse  or  take  in  marriage  the  widow.  **  In  due 
form,"  or  as  directed  by  law,  "having  espoused"  or  wedded  her,  and  according  to  this  rule," 
namdy^  with  an  inunction  of  clarified  butter  and  with  restraint  of  voice,  &c.,  let  him  "  pri- 
vately*'or  in  secret.  "  approach  her,  dad  in  a  white  robe,  and  pure  in  her  conduct,"  that  is 
restraining  her  mino,  speech  and  gesture,  "onoe"  at  a  time,  until  pregnancy  ensue. 

18.  These  espousals  are  nominal,  and  a  mere  part  of  the  form  in  which  an  authorised 
Widow  shall  be  approached ;  like  the  inunction  of  clarified  butter,  and  so  forth.  They  do 
not  indicate  her  beooming  the  wedded  wxfb  of  her  brother-in-law. 

18.  Therefore  the  ofDipring,  produced  by  that  intercourse,  appertains  to  the  original 
husband,  not  to  the  brother-in-law.  But,  by  sp^dal  agreement,  the  issue  may  bdong  to 
both. 
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Section  XIL 

Bights  of  a  son  hy  a  female  slavSf  in  the  ease  of  a  Sadra*a  estate* 

1.  The  aathor  next  delivers  a  special  rale  concerning  the  PARTI* 
TION  OF  A  SUDRA'S  GOODS.  ••Even  a  son  begotten  bv  a  Sudra 
on  a  female  slave  may  take  a  share  by  the  father's  choice.  Bat,  if  the 
'  father  be  dead,  the  brethren  should  make  him  partaker  of  the  moiety 

*  of  a  share :  and  one,  who  has  no  brothers,  may  inherit  the  vrhole 

*  property,  in  default  of  daughters'  sons,'* 

2.  The  SON  b^otten  BY  A  SXTDRA  ON  FEMALE  SLAVE, 
obiidns  a  share  by  the  father's  choice,  or  at  his  pleasure  but  i^ter  [the 
demise  on  the  father,  if  there  be  SONS  OF  A  WEDDED  WIFE,  let 
these  brothers  allow  the  son  of  the  female  slave  to  narticipate  for  half 
a  share;  that  is,  let  them  give  half  [as  much  as  is  the  amount  of  one 
brother's]  allotment.  However,  should  there  be  no  sons  of  a  wedded 
wife,  the  son  of  the  female  slave  takes  the  whole  estate,  provided  there 
be  no  daughters  of  a  wife,  nor  sons  of  daughters.  But,  it  there  be  such 
the  son  oi  the  female  slave  participates  for  half  a  share  only. 

3.  From  the  mention  of  a  Sudra  in  this  place,  [it  follows,  that] 
the  SON  begotten  BY  A  MAN  OF  A  REGEN ABATE  TRIBE  ON  A 
FEMALE  SLAVE,  does  not  obtain  a  share  even  by  the  father's  choice, 
nor  the  whole  estate  afker  his  demise.  But,  if  he  be  docile,  he  re- 
ceives a  simple  maintenance. 


OHAFTEB  IL 


Section  L 

Bight  of  the  toidow  to  inherit  the  estate  of  one,  who  leaves  no  male  issue. 

1.  That  sons,  principal  and  secondary,  take  the  heritage,  has  been 
shown.  The  order  of  succession  among  all  [tribes  and  classes]  on  fai- 
lure of  them,  is  next  declared. 

2.  **  The  wife,  and  the  daughters  also,  both  parents,  brothers  like- 
''  wise,  and  their  sons,  gentiles,  cognates,  a  pupil,  and  a  fellow  student : 
''  on  fulure  of  the  first  among  these,  the  next  m  order  is  indeed  heir  to 
**  the  estate  of  one,  who  departed  for  heaven  leaving  no  male  issue. 
**  This  rule  extends  to  all  [persons  and]  classes." 

3.  He^  who  has  no  son  of  any  among  the  twelve  descriptions  above 
stated  (G.  I.)  is  one  having  '  no  male  issue.'  Of  a  man,  thus  leaving 
no  male  progeny,  and  ^oing  to  heaven,  or  departing  for  another  world, 
the  heir  or  successor,  is  that  person,  among  such  as  have  been  here 
enumerated,  (viz.,  the  wife  and  the  rest,)  who  is  next  in  order,  on  failure 
of  the  first  mentioned  respectively.  Such  is  the  construction  of  the 
^entence. 

13 
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4.  THIS  RULE,  or  order  of  saccessioD,  in  the  taking  oi  an  inhe- 
ritance. MUST  BE  UNDEKSTOOD  AS  EXTENDING  TO  ALL 
TRIBES,  whether  the  Mwrd^havaMcta  and  others  in  the  direct  series  of 
the  claBses,  or  Suia  and  the  rest  in  the  inverse  order ;  and  as  compre- 
hending the  several  classes,  the  sacerdotal  and  the  rest^ 

5.  In  the  first  place,  the  WIFE  shares  the  estate.  ^  Wife^  (pfni) 
signifies  a  woman  espoused  in  lawful  wedlock ;  conformably  with  the 
etymology  of  the  term  as  implying  a  connection  with  religious  rites. 

6.  Vfidd^ha  Mbntj  also  declares  the  widow's  right  to  the  whole 
estate.  "  The  widow  of  a  childless  man,  keeping  un^llied  her  hus- 
band's bed,  and  persevering  in  religious  observances,  shallpresent  his 
funeral  oblation  and  obtain  [his]  entire  share.**  Fni^Kl* Vishnu  like- 
wise ordains  it :  **  The  wealth  of  him,  who  leaves  no  mi^e  issue,  goes  to 
his  wife ;  on  failure  of  her,  it  devolves  on  daughters ;  if  there  be  none, 
it  belongs  to  the  father ;  if  he  be  dead,  it  appertains  to  the  mother.** 
So  does  Oattayaka  :  '*  Let  the  widow  succeed  to  her  husband's  wealth, 
provided  she  be  chaste ;  and,  in  default  of  her,  the  daughter  inherits  if 
tiumarried."  And  again,  in  another  place:  **Tho  widow,  being  a  woman 
of  honest  family,  or  the  daughters,  or  on  failure  of  them  the  father,  or 
the  mother,  or  the  brother,  or  his  sons,  are  pronounced  to  be  the  heirs 
of  one  who  leaves  no  male  issue.**  Also  Ybihaspati  :  **  Let  the  wife  of 
a  deceased  man,  who  left  no  male  issue,  take^is  share,  notwithstanding 
kinsmen,  a  father,  a  mother,  or  uterine  brethren,  be  present." 

7.  Passages,  adverse  to  the  widow*s  claim,  likewise  occur.  Thus 
Nareba  has  stated  the  succession  of  brothers,  though  a  wife  be  living ; 
and  has  directed  the  assignment  of  a  maintenance  only  to  widows. 
**  Among  brothers,  if  any  one  die  without  issue,  or  enter  a  religious 
order,  let  the  rest  of  the  brethren  divide  his  wealth,  except  the  wife*8 
separate  property.  Let  them  allow  a  maintenance  to  his  women  for 
life,  provided  these  preserre  unsullied  the  bed  of  their  lord.  But,  if 
they  behave  otherwise,  the  brethren  may  resume  that  allowance." 
Menu  propounds  the  succession  <^  the  father,  or  of  the  brother,  to  the 
estate  of  one  who  has  no  male  offspring  :  '*  Of  him,  who  leaves  no  son, 
the  father  shall  take  the  inheritance,  or  the  brothers.**  He  likewise 
states  the  mother's  right  to  the  succession,  as  well  as  the  paternal  grand- 
mother's :  '*  Of  a  son  aving  childless,  the  mother  shall  take  the  estate  : 
and,  the  mother  also  being  dead,  the  father's  mother  shall  take  the 
heriti^."  Sancha  also  declares  the  successive  rights  of  brothers,  and 
of  both  parents,  and  lastly  of  the  eldest  wife :  **  The  wealth  of  a  man, 
who  departs  for  heaven,  leaving  no  male  issue,  goes  to  his  brothers. 
If  there  be  none,  his  father  and  mother  take  it ;  or  his  eldest  wife." 
Catyatana  too  says,  **  If  a  man  die  separate  from  his  coheirs,  let  his 
father  take  the  property  on  failure  of  male  issue ;  or  successively  the 
brother,  or  the  mother,  or  the  father's  mother." 

8.  The  application  of  these  and  other  contradictory  passages  is 
thus  explained  by  D'habeswaba  :  ''  The  rule,  deduced  from  the  texts 
[of  Yajnyawalcya,  &c.,]  that  the  wife  shall  take  the  estate,  regards  the 
widow  of  a  separated  brother:  and  that  provided  she  be  solicitous  d^ 
authority  for  raising  up  issue  to  her  husband.  Whence  is  it  inferred, 
that  a  widow  succeeds  to  the  estate,  provided  she  seek  permission  for 
raising  up  issue,  but  not  independently  of  this  consideration  P  Frotft 
the  text  above  citedi  '*  Of  himi  who  leaves  no  son,  the  father  shall  take 
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the  inheritenoe  f  and  other  similar  passaged  [as  Naked a's  &c.}  For 
here  a  rule  of  adyastment  and  a  reason  for  it  musk  be  souu^ht ;  but 
there  lA  none  other<  Besides  it  is  confirmed  by  a  passage  of  Gautama  : 
^  Let  kinsm^i  allied  by  the  funeral  oblation,  by  ramily  name,  and  by 
descent  from,  the  same  patriarch,  share  the  heritage ;  or  the  widow  of  a 
ohildlefls  man,  if  she  seek  to  ruse  up  offspring  to  niuL" 

9.  '  The  meaning  of  the  text  is  this  :  persons,  connected  by  a 
oocamoii  oblation,  by  race,  or  by  descent  from  a  patriarch,  share  the 
effects  of  one  who  leaves  no  issue  :.  or  his  widow  tiUces  the  estate,  pro* 
vided  8he«eek  progeny.' 

10.  Menu  likewise  shows  by  the  following  passage,  that,  when  a 
brother  dies- possessed  of  separate  property,  the  wi&'s  claim  to  the 
effects  is  in  right  of  progeny,  and  not  in  any  other  manner.  **  HiB  who 
keeps  the  estate  of  his  brother  and  maintains  the  widow,  must,  if  he  raise 
up  issue  to  his  brother,  deliver  the  estate  to  the  son.'*  So  in  the  case  of 
.undivided  property  likewise,  the  same  author  says,  "  Should  a  younger 
brother  have  begotten  a  son  on  the  wife  of  his  elder  brother,  the  divi« 
aon  must  then  be  made  equally  :  tiius  is  the  law  settled." 

11.  '  Vasisht'qa  also,  forbidding  an  appointment  to  raise  up  issue 
to  the  husband,. if  sought  from  a  covetous  motive  ('*  An  appointment 
shall  not  be  through  covetousness :")  thereby  intimated,  that  the 
widow's  succession  to  the  estate  is  in  right  of  such  an  appointment,  and 
not  otherwise.. 

12,.  'But  if  authority  for  that  purpose  have  not  been  received,  the 
widow-is  entitled  to  a  mamtenance  only  ;  by  the  text  of  Nab£DA  :  *'  Let 
them.ailow  ajnaintonance  to  his  women  for  life." 

IS.  *  The  same  (it  is  pretended)  will  be  subsequently  declared  by 
the  contemplative  saint :  And  their  childless  wives,  conducting 
themselves  aright,  must  be  supported;  but  suchj  as  are  unchaste,  should 
l>e  expelled ;  and  so,  indeed,  should  those,  who  are  perverse.' 

14.  Moreover,  since  the  wealth  of  a  regenerate  man  is  designed 
fmr  religious  uses,  the  succession  of  women  to  such  property  is  unfit ; 
'because  they  are  not  competent  to  the  performance  of  religions  rites. 
Accordingly,  it  has  been  declared  by  some  author,  "  Wealth  was  pro- 
duced for  the  sake  of  solemn  secrifioes  ;  and  they  who  are  incompetent 
.to.the  celebration  of  those  rites,  do  not  not  participate  in  the  property, 
•bat  are  all  entitled  to  food  and  raiment.'*  '*  Riches  were  ordained  for 
eacrifioes.  Therefore  they  should  be  allotted  to  persons  who  are  con- 
cerned with  religious  duties  ;  and  not  be  assigned  to.  women,  to  fools, 
(and  to  people  neglectful  of  holy  obligations.  '^ 

15. .  That  is  wrong ;  fbr  authority  to  raise  up  issue  to  the  husband  is 
iieither  specfied  in  the  text,  ("The  wife  and  the  daughters  also  &c.")  nor 
is  it  suggested  by  the  premises.  Besides,  it  may  be  here  asked ;  is  the 
appintment  to  raise  up  issue  a  reason  for  the  widow's  succession  to  the 
property  ?  or  is  the  issue  bom  by  her  the  cause  of  her  succession  ?  If 
the  appointment  alone  be  the  reason,  it  follows,  that  she  has  a  right  to 
the  estate,  without  having  borne  a. son  ;  and  the  right  of  the  son  sub* 
seqaently  produced  [by  means  of  the  appointment]  does  not  ensue.  But, 
if  foe  ofl^pring  be  the  sole  cause  [of  her  claim,]  the  wife  should  not  be 
rooited  as  a  successor :  since,  in  that  case,  the  sou  alone  has  a  right  tp 
the  goods.  ^ 
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16.  Bat  it  IB  said,  women  have  a  title  to «  property,  either  through 
the  husband,  or  through  the  son,  and  not  otherwise.  That  is  wrong :  lor 
it  is  inconsistent  with  the  following  text  and  other  similar  pMsages. 
*' what  was  given  before  the  nuptial  fire,  what  was  presented  in  the 
bridal  procession,  what  has  been  given  in  token  of  affection,  what  has 
been  received  by  the  woman  from  her  brother,  her  mother,  or  her 
father,  are  denominated  the  sixfold  property  of  a  woman." 

17.  Besides,  the  widow  and  the  daaj^hters  are  announced  as  suc- 
cessors on  failure  of  sons  of  all  descriptions.  Now  by  here  affirming 
the  right  of  a  widow  who  has  been  appomted  to  raise  up  issue,  the  right 
of  her  son  to  succeed  to  the  estate  is  virtually  affirmed.  But  that  had 
been  already  declared ;  and  therefore  the  wife  ought  not  to  be  mention* 
ed  under  the  head  [of  succession  to  the  estate]  (u  one  who  leaves  no 
male  issue. 

18.  But,  it  is  alleged,  the  right  of  a  widow,  who  is  authorized  to 
raise  up  issue  to  her  husband,  is  deduced  from  the  text  of  Gautama  : 
*''  Let  kinsmen  allied  by  the  funeral  oblation,  by  family  name,  and  by 
descent  from  the  same  patriarch,  share  the  heritage  ;  or  the  widow  of  a 
childless  man  :  and  she  may  either  [remain  chaste,  or  may]  seek  off- 
spring."  This  too  is  erroneous :  for  the  sense,  which  is  there  expressed  is 
not'  If  she  seek  to  obtain  ofispring,  she  may  take  the  goods  of  one 
who  left  no  issue ;'  but  persons  allied  by  the  funeral  oblation,  by  family 
name,  and  by  descent  from  the  same  patriarch,  share  the  efiects  of  one 
who  leaves  no  issue  ;  or  his  widow  takes  his  estate :  and  she  may  either 
6eek  to  obtain  progeny,  or  may  remain  chaste.'  This  is  an  instruction 
to  her  in  regard  to  her  duty.  For  the  particle  (va)  *  or,'  denoting  an 
alternative,  does  not  convey  the  sense  of  *  if.'  Besides  it  is  fit  that  a 
chaste  woman  should  succeed  to  the  estate,  rather  than  one  appointed 
to  raise  up  issue,  reprobated  as  this  practice  is  in  the  law  as  well  as  in 
popular  opinion.  The  succession  of  a  chaste  widow  is  expressly  declar- 
ed :  "  The  widow  of  a  childless  man,  keeping  unsullied  her  husband's 
bed,  and  persevering  in  religious  observances,  shall  present  his  funeral 
oblation  and  obtain  nis  entire  share."  And  an  authority  to  raise  up 
issue  is  expressly  condemned  by  Menu:  ''By  regenerate  men  no 
widow  must  be  authorized  to  conceive  by  any  other;  for  they,  who  au- 
thorize her  to  conceive  by  another,  yioli^  the  primeval  law." 

19.  But  the  text  of  Y asisht'ha  *'  An  appointment  shall  not  be 
through  covetousness ;"  must  be  interpreted :  *  if  the  husband  die  either 
unseparated  from  his  coparceners  or  reunited  with  them,  she  has  not 
a  right  to  the  succession ;  and  therefore  an  appointment  to  raise  up 
issue  must  not  be  accepted  for  the  sake  of  securing  the  suooession  to 
her  offspring.' 

20.  As  for  the  text  of  Naked  a,  **  Let  them  allow  a  maintenance  to 
his  women  for  life ;"  Since  reunion  of  parceners  had  been  premised 
(in  a  former  text,  viz,  *'  The  shares  of  reunited  brethren  are  considered 
to  be  exclusively  theirs";)  it  must  be  meant  to  assign  onlj  a  mainten- 
ance to  their  childless  widows.  Nor  is  tautology  to  be  objected  to  that 
passage,  the  intermediate  text  being  relative  to  reunited  parceners 
(•'  Among  brothers,  if  any  one  die  without  issue,  Ac")  For  women's 
separate  property  is  exempted  from  partition  by  this  explanation  of 
what  had  been  before  said,  and  a  mere  maintenance  for  the  widow,  is  at 
the  same  time  ordained. 
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21.  The  passaj^,  which  has  been  cited,  **  Their  childless  wives 
oondactiiig  themselves  aright,  must  be  sapported  ;"  will  be  sabseqaent* 
Ij  shown  to  intend  the  wife  of  an  impotent  man  and  so  forth. 

22.  As  for  the  argument,  that  the  wealth  of  a  rej^nerate  man  is 
designed  for  religious  uses  ;  and  that  a  woman's  succession  to  such  pro- 
perty is  unfit,'  because  she  is  not  competent  to  the  performance  of  re- 
ligions rites  ;  that  is  wrong  ;  for,  if  everything,  which  is  wealth,  be 
intended  for  sacrificial  purposes,  then  charitable  donations  burnt  ofler- 
ings,  and  similar  matters,  must  remain  unaccomplished.  Or  if  it  be 
sdleged,  that  the  applicableness  of  wealth  to  those  uses  is  uncontradict- 
^  since  sacrifice  here  signifies  religions  duty  in  general ;  and  charitable 
donations,  burnt  ofierings  and  the  rest  are  acts  of  religious  duty  ;  still 
other  purposes  of  opulence  and  gratifications,  which  are  to  be  effected 
by  means  of  wealth,  must  remain  unaccomplished  :  and  if  that  be  the 
case,  there  is  an  inconsistency  in  the  following  passa^  of  Yajnya- 
WAACYA,  Gautama  and  Menu.  *'  Neglect  not  religious  duty,  wealth  or 
pleasure  in  their  proper  season."  '*  To  the  utmost  of  his  power,  a  man 
should  not  let  morning,  noon  for  evening  be  fruitless,  in  respect  of  vir- 
tue, wealth  and  pleasure."  '*  The  organs  cannot  so  effectually  be  re- 
strained hj  avoiding  their  gratification,  as  by  constant  knowledge  [of 
the  ills  incident  to  sensual  pleasure."] 

23.  Besides,  if  wealth  be  desipied  for  sacrificial  uses,  the  argu* 
ment  would  be  reversed,  by  which  it  is  shown,  that  the  careful  preser" 
vation  of  gold  [inculcated  by  a  passage  of  the  Veda]  "  Let  gold  be  pre* 
served,"  is  intended  not  for  religious  ends,  but  for  human  purposes. 

24.  Moreover,  if  the  word  sacrifice  import  religious  duty  in  gene- 
ral,  the  succession  of  women  to  estates  is  most  proper,  since  they  are 
competent  to  the  performance  of  auspicious  and  conservatory  acts  [as 
the  making  of  a  pool  or  a  garden,  &c.] 

25.  The  text  of  Nabbda,  which  declares  the  dependence  of  women* 
C*  A  woman  has  no  right  to  independence,")  is  not  incompatible  with 
their  acceptance  of  property ;  even  admitting  their  thraldom. 

26.  How  then  are  the  passa^s  before  cited  (**  Wealth  was  prodnc- 
ed  for  the  sake  of  solemn  sacrifices,  &c."  to  be  understood  ?  The 
.answer  is,  wealth,  which  was  obtained  [in  charity]  for  the  express  pur- 
pose of  defraying  sacrifices,  must  be  appropriated  exclusively  to  that 
use  even  by  sons  and  other  successors.  The  text  intends  that :  for  the 
following  paesa^^e  declares  it  to  be  an  oflence  [to  act  otherwise,]  with- 
out any  distinction  in  respect  of  sons  and  successors.  **  He,  who,  hav- 
ing received  articles  for  a  sacrifice,  disposes  not  of  them  for  that  pur- 
pose, shall  become  a  kite  or  a  crow." 

27.  It  is  said  by  Oatyayana  "  Heirless  property  goes  to  the  king, 
deducting  however  a  subsistence  for  the  females  as  well  as  the  funeral 
charges :  but  the  ^oods  belonging  to  a  venerable  priest,  let  him  bestow 
on  venerable  pnests,"  ♦'Heirless  property,"  or  wealth  which  is 
without  an  heir  to  succeed  to  it,  *'  goes  to  the  king,"  or  becomes  the 
property  of  the  sovereign ;  **  deducting  however  a  subsistence  for  the 
females  as  well  as  the  mneral  charges  :"  that  is,  excluding  or  setting 
apart  a  sufficiency  for  the  food  and  raiment  of  the  women,  and  as  much 
as  may  be  requisite   for  the  funeral  repast^  and  other  obsequies  in 
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honour  of  the  late  owner,  the  reiidne  f^oee  to  the  king.  Such  is  the 
conBtmotion  of  the  text.  An  exception  is  added :  "  but  the  goods  be- 
longing to  a  venerable  priest,"  deducting  however  a  subsistence  for  the 
females  as  well  as  the  onarges  of  obsequies, '  let  him  bestow  on  a  vener* 
able  priest' 

28.  This  relates  to  women  kept  in  concubinage  :  for  the  term  em« 
ployed  is  *'  females"  (yo  gJUd).  The  text  of  Narbda  likewise  relates  to 
concubines ;  since  the  word  there  used  is  "  women"  (gtrt).  '*  Except 
the  wealth  of  a  Brahmana  [proj>ert7  goes  to  the  king  on  failure  of 
heira]  But  a  king,  who  is  attentive  to  the  obligations  oz  dntr^,  should 
^ve  maintenance  to  the  women  of  such  persons.  The  law  oi  inh^p 
tance  has  been  thus  declared." 

29.  But  since  the  term  *'  wife"  {patn%i  ^  l^^re  employed,  the  suc- 
cession of  a  wedded  wife,  who  is  chaste,  is  not  inconsistent  wii^  those 
passages. 

30.  Therefore  the  right  interpretation  is  this :  when  a  HAN,  who 
was  SEPARATED  from  his  coheirs  and  not,  reunited  with  them,  DIES 
LEAVING  NO  MALE  ISSUE,  his  WIDOW  [if  chaste]  TAKES 
THE  ESTATE  in  the  first  instance.  For  partition  had  been  promised; 
and,  reunion  will  be  subsequently  considered. 

31.  It  must  be  xmderstood,  that  the  explanation,  proposed  by 
.Sricaba  and  others,  restricting  [the  widow's  succession  J  to  the  case 
pf  a  small  property,  is  refuted  by  this  [following  argument.]  If  there 
be  legitimate  sons,  it  is  provided,  whether  partition  be  made  in  the 
owner*B  lifetime  or  after  his  decease,  that  the  wife  shall  take  a  share 
•equal  to  the  son's.  '*  If  he  make  the  allotments  equal,  his  wives  must 
be  rendered  partakers  of  like  portions."  And  again  :  "  Of  heirs  divide 
lug  after  the  death  of  the  father,  let  the  mother  also  take  an  equal 
share."  Such  being  the  case,  it  is  a  mere  error  to  say,  that  the  wife 
takes  nothing  but  a  subsistence,  from  the  wealth  of  her  husbimd,  who 
died  leaving  no  male  issue. 

32.  But  it  is  argued,  that,  under  the  terms  of  the  texts  above  cit« 
ed,  ("  his  wives  must  be  rendered  partakers  cf  like  portions  :"  and  *'  let 
the  mothers  also  take  an  equal  share;**)  a  woman  takes  wealth  suffici- 
ent only  for  her  maintenance.  That  is  wrong :  for  the  words  **  shared 
or  *'  pK)rtion,"  and  "  equal"  or  "  like,"  might  consequently  be  deemed  war 
meaning. 

33.  Or  suppose,  that  if  the  wealth  be  great,  she  takes  precisely 
•enough  for  her  subsistence;  but  if  small,  she  receives  a  share  equal  to 
^tbatofason.  This  again  is  wrong:  for  variableness  in  the  precept 
must  be  the  consequence.  Thus,  if  the  estate  be  considerable,  the  texts 
above  cited,  (**  his  wives  must  be  rendered  partakers  of  like  portions  ;" 
and  '*  let  the  mother  also  take  an  equal  share  ;'*)  assisted  by  another 
passage  ['^  Let  them  allow  a  maintenance  to  his  women  for  lUe  ;^  §  12] 
suggest  an  allotment  adopted  for  bare  support.  But,  if  the  estate  be 
inconsiderable,  the  same  passages  indicate  the  assignment  of  a  share 
equal  to  a  son's. 

34.  Thus  in  the  instance  of  the  Ohatumarsye  sacrifices,  in  the  dis- 
€|uiHition  [of  the  Mimansa]  on  the  passage  dwayoh  pr<m  ayanfi ;  where 
it  is  maintained  by  the  opponent,  that  the  rules  tor  the  preparation  gtf 
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the  sacrificial  fire  at  the  Soma-^foga  extend  to  these  sacrifices ;  in  con- 
aeqnence  of  which  the  injunction  not  to  construct  a  northern  altar 
{uttra'vedi)  at  the  VcMweda  and  dunatirya  sacrifices,  most  be  under- 
stood as  a  prohibition  of  such  altar ;  [irhiuh  should  else  be  constructed 
at  those  sacrifices  as  at  a  Soma-yagai]  but  it  is  answered  by  an  advo- 
cate for  the  right  opinion,  that  it  is  not  a  prohibition  of  that  altar  as 
suggested  by  extending  to  these  sacrificies  the  rules  for  preparing  *  the 
sacrificial  fire  at  the  Soma-yaga,  but  an  exception  to  the  express  rule 
^  prepare  an  uUara'vedi  at  this  sacrifice  [vu.,  at  the  Chatwrmasya  ;**]  it 
is  urged  in  reply  by  the  opponent,  that  variableness  in  the  precept 
must  follow,  since  the  same  precept  thus  authorizes  the  occasional  con- 
struction of  the  altar,  with  reference  to  a  prohibition  of  it,  at  the  first 
uid  last  of  the  [four]  periods  of  sacrifice,  and  ooniinands  the  construc- 
tion of  it  at  the  two  middle  periods,  independently  of  any  othermaxim : 
but  it  is  finally  shown  as  the  right  doomne,  for  the  very  purpose  of 
obviating  the  objection  of  varif^leness  in  the  precept,  that  the  prohi- 
bition of  the  altar  at  the  first  and  last  of  the  periods  of  sacrifice  is  a  re- 
cital of  a  constant  rule  :  and  that  the  injunction,  *'  prepare  the  utta/ra" 
vedi  at  this  sacrifice,'-  commands  its  construction  at  the  two  middle 
periods  namely  the  VamnO'praghasa  and  Saeamed^ha  with  a  due  regard 
to  that  explanatory  recital. 

35.  As  for  the  doctrine,  that,  from  the  text  of  Mbnu  (''  Of  him^ 
who  leaves  no  son,  the  father  shall  take  the  inheritance,  or  the  bro« 
thers,**)  as  well  as  from  that  of  Sakc'ha  ("  The  wealth  of  a  man,  who 
departs  for  heaven,  leaving  no  male  issue;  goes  to  his  brothers.  If  there 
be  none,  his  father  and  mother  take  it  :  or  his  eldest  wife.**)  The  suc- 
cession of  brothers,  to  the  estate  of  one  who  leaves  no  male  issue*  is 
deduced ;  and  that  a  wife  obtains  a  sufficiency  for  her  support,  under 
the  text  **  Let  them  allow  a  maintenance  to  his  women  for  life  :"  this 
being  determined,  if  a  rich  man  die,  leaving  no  male  issue,  the  wife 
takes  as  much  as  is  adequate  to  her  subsistence,  and  the  brethren  take 
the  rest ;  but,  if  the  estate  be  barely  enough  for  the  support  of  the 
widow,  or  less  than  enough,  this  text  (**  The  wife  and  the  daughters 
also ;"  is  propounded,  on  tne  controverted  question  whether  the  widow 
or  the  brothers  inherit,  to  show  that  the  first  claim  prevails.  This  opi- 
nion the  reverend  teacher  does  not  tolerate :  for  he  interprets  the 
text,  **  Of  him  who  leaves  no  son,  the  father  shall  take  the  inneritance 
or  the  brothers  ;**  as  not  relating  to  tiie  order  of  succession,  since  it 
declares  an  alternative :  but  as  intended  merely  to  show  the  competency 
for  inheriting,  and  as  applicable  when  the  preferable  claimants,  the 
widow  and  the  rest,  faiL  The  text  of  Sakc'ha  too  relates  to  a  reunited 
brother. 

36.  Besides  it  does  not  appear  either  from  this  passage  [of 
Yajktawalcta]  or  from  the  context,  that  it  is  relative  to  an  inconsider- 
able estate ;  If  the  concluding  sentence,  '*  On  the  failure  of  the  first 
among  these  the  next  in  order  is  heir  ;"  be  restricted  to  the  case  of  a 
small  property,  by  reference  to  another  passage,  in  two  instances  Cof  the 
widow  and  of  the  daughters,)  but  relate  to  wealth  generally  in  the 
other  instances  (of  the  father  and  the  rest,)  the  consequent  defect  o£ 
variahlenesa  in  the  precept  (33)  affects  this  interpretation. 

37»  *'  If  a  woman, becoming a^widow  in  her  youth,  beheadstrong,  a 
maintenance  must  in  that  case  be  given  to  her  for  the  support  of  life." 
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This  passage  of  Hakita  is  intended  for  a  denial  of  the  right  of  a  widow^ 
suspected  of  incontinency,  to  take  the  whole  estate.  From  this  very 
passage  [of  Habita],  it  appears  that  a  widow,  not  suspected  of  miscon* 
duct,  has  a  right  to  toke  the  whole  property. 

38.  With  the  same  view,  Sanc'ha  has  said  "  Or  his  eldest  wife.** 
(7)  Being  eldest  by  good  qualities,  and  not  supposed  likely  to  be  guilty 
of  incontinency,  she  takes  the  whole  wealth )  and,  like  a  mother,  main- 
tains any  other  headstrong  wife  [of  her  husband].  Thus  all  is  unex- 
ceptionable. 

39.  Therefore  it  is  a  settled  rule,  that  a  wedded  WIFE,  being 
chaste,  takes  the  whole  estate  of  a  man,  who,  being  separated  from 
his  coheirs  and  not  subsequently  reunited  with  them,  dies  leaving  no 
male  issue. 


Section  II. 

Baght  of  (he  daughters  and  daughiev'a   sons* 

1.  On  failure  of  her,  the  DAUGHTEBS  inherit.  They 
are  named  in  the  plural  number  (Section  1.  2)  to  suggest  the  equal 
or  unequal  participation  of  daughters  alike  or  dissimilar  by  class. 

2.  Thus  Catyatana  savs,  ^'  Let  the  widow  succeed  to  her  hus- 
band's wealth  provided  she  be  chaste ;  and,  in  default  of  her,  let  the 
daughter  inherit,  if  unmarried."  Also  Vbihabpati  :  "  The  wife  is  pro- 
nounced successor  to  the  wealth  of  her  husband ;  and,  in  her  default, 
the  daughter.  As  a  son,  so  does  the  daughter  of  a  man  proceed  from 
his  several  limbs.  How  then  should  any  other  person  take  her  father's 
wealth,  r 

3.  If  there  be  competition  between  a  MABBIED  AND  UNM A. 
BIED  DAUGHTEB,  tne  unmarried  one  takes  the  succession  under 
the  specific  provisions  of  the  text  above  cited  (*'  in  default  of  her,  let 
the  daughter  inherit,  if  unmarried.") 

4.  If  the  competition  be  between  an  UNPBOVIDED  AND 
ENBICHED  DAUGHTEB,  the  unprovided  one  inherits;  but  on  faU- 
nre  of  such,  the  enriched  one  succeeds :  for  the  text  of  Gautama  is 
equaJly  applicable  to  the  paternal,  as  to  the  maternal,  estate.  "  A 
woman's  separate  property  goes  to  her  daughters,  unmarried  or  nnpro* 
vided." 

5.  It  must  not  be  supposed,  that  this  relates  to  the  APPOINTED 
DAUGHTEB :  for,  in  treating  of  male  issue,  she  and  her  son  have 
been  pronounced  equal  to  the  legitimate  son  ("  E^nal  to  him  is  the  son 
of  an  appointed  daughter,"  or  the  daughter  appointed  to  be  a  son.) 

6.  By  the  import  of  the  particle  "  also**  (Sect.  1.  2)*  the  DAUGH- 
TEB'S  SON  succeeds  to  the  estate  on  failure  of  daughters. 
Thus  YiSHNTT  says  "  If  a  man  leave  neither  son ;  nor  son's  son, 
nor  [wife,  nor  female]  issue,  the  daughter's  sons  shall  take  his 
wealth.  For,  in  regard  to  the  obsequies  of  ancestors,  daughter's 
sons  are  considered  as  son's  sons,"  Menu  likewise  declares,  **  By  that 
male  child,  whom  a  daughter,  whether  formally  appointed  or  not,  shall 
produce  from  a  husband  of  an  equal  class,  the  maternal  grandfath^ 
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becomes  the  grandsire  of  a  son's  son  :  lei  that  son  give  the  funeral  ob- 
lation and  possess  the  inheritance.** 


Seotion  in. 

Bight  of  the  Parents* 

1.  On  failure  of  those  heirs,  the  two  parents,  meaning  the  mother 
and  the  fother,  are  saccessors  to  the  property. 

2.  Although  the  order,  in  which  parents  succeed  to  the  estatOf  do 
not  clearly  appear  [from  the  tenor  of  the  text;  Sect.  1,  2]  since  a  con- 
JDuctive  compound  is  declared  to  present  the  meaning  of  its  several 
terms  at  once ;  and  the  omission  of  one  term  and  retention  of  the  other 
constitute  an  exception  to  that  [complex  expression ;]  yet,  as  the  word 
*  mother'  stands  first  in  the  phrase  into  which  that  is  resolveable,  and 
is  first  in  the  regular  compound  OtmiapUarau)  *  mother  and  father* 
when  not  reduc^  [to  the  simpler  form  vitarau  •  parents']  by  the  omis- 
sion of  one  term  and  retention  of  the  otner;  it  follows  from  the  order 
of  the  sense  which  is  thence  deduced,  and  according  to  the  series  thus 
presented  in  answer  to  an  inquiry  concemin|g  the  order  of  succession, 
that  the  mother  takes  the  estate  in  the  first  mstance ;  and,  on  failure  of 
her,  the  father. 

3.  Besides  the  father  is  a  common  parent  to  other  sons,  but  the 
mother  is  not  so  :  and,  since  her  propincjuitv  is  consequently  greatest, 
it  is  fit,  that  she  should  take  the  estate  m  the  first  instance,  conform- 
ably with  the  text  *'  To  the  nearest  aapindatthe  inheritance  next  be- 
longs.** 

4.  Nor  is  the  claim  in  virtue  of  propinauity  restricted  to  (sapiu' 
Aob)  kinsmen  allied  by  funeral  oblations  :  but  on  the  contrary,  it 
appears  from  this  very  text,  (3)  that  the  rule  of  propinquity  is  efiectual, 
without  any  exception,  in  the  case  of  (jsamonadacfie)  kindred  connected 
by  libations  of  water,  as  well  as  other  relatives,  when  they  appear  to 
have  a  claim  to  the  succession. 

5.  Therefore,  since  the  MOTHER  is  the  nearest  of  the  two  pa- 
rents, it  is  most  fit  that  she  should  take  the  estate. 

But,  on  failure  of  her,  the  FATHEB  is  successor  to  the  property. 


Section  IV. 

Eight  of  the  Brothere. 

1.  On  failure  of  the  father,  BRETHREN  share  the  estate.  Ac- 
cordingly Mbnu  says,  *'  Of  him,  who  leaves  no  son,  the  father  shall 
take  the  inheritance  or  the  brothers.** 

2.  It  has  been  argued  by  D'habswaba,  that,  under  the  following 
text  of  Menu, '<  Of  a  son  dying  childless,  the  mother  shall  take  the 
estate :  uid,  the  mother  also  being  dead,  the  father's  mother  shall  take, 
the  heritage :"  '  even  while  the  father  is  living,  if  the  mother  be  dead| 

14 


Digitized  by  VjOOQIC 


ioft  INHERITANCK.      (Eindtlt)  MrTAXSHUlJU 

the  father's  mother,  or  4n  other  words  the  paternal  grandmother,  and 
not  the  father  himself,  shall  take  the  succession :  becanse  wealth,  de- 
volving npon  him,  may  go  to  sons  dissimilar  by  class  ;  bat  what  is  in- 
herited by  the  paternal  grandmother,  goes  to  such  only  as  appertain  to 
the  same  tribe :  and  therefore  the  paternal  grandmother  tiUces  the 
estate.* 

3.  The  holy  teacher  ^Yiswibtjfa)  does  not  assent  to  that  doc- 
trine :  because  the  heritable  right  of  sons  even  dissimilar  by  class  has 
been  expressly  ordained  by  a  passage  above  cited^  *^  The  sons  of  a  Brah- 
matuif  in  the  several  tribes,  have  four  shares,  or  two,  or  one.** 

4.  But  the  passage  of  Menu,  expressing  that  "  The  property  of  a 
Brahmatia  shall  never  be  taken  by  the  king,^'  intends  the  sovereign, 
not  a  son  [of  the  late  owner  by  a  woman  of  the  royal  or  military  tribe]. 

5.  Among  BROTHERS,  such,  as  are  OP  THE  WHOLE 
BLOOD,  take  the  inheritance  in  the  first  instance,  under  the  text  be- 
fore cited :  **  To  the  nearest  Sapindat  the  inheritance  next  belongs.^ 
Since  those  of  the  half  blood  are  remote  through  the  difference  of  the 
mothers. 

6.  If  there  be  no  uterine  (or  whole)  brothers,  THOSE  BY  DIF- 
FERENT MOTHERS  inherit  .the  estate. 

7.  On  failure  of  BROTHERS  also,  THEIR  SONS  share  the 
heritage  in  the  order  of  the  respective  fathers. 

8.  In  oase  of  competition  between  brothers  and  NEPHEWS,  the 
nephews  have  no  title  to  the  succession :  for  their  right  of  inheritance 
is  declared  to  be  on  failure  of  brothers  ("  both  parents,  brothers  like- 
wise, and  their  sons."  Sect.  1.2.) 

9.  However,  when  a  brother  has  died  leaving  no  male  issue  (nor 
other  nearer  heir,)  and  the  estate  has  consequently  devolved  on  his 
brothers  indifferentlj,  if  any  one  of  them  die  before  a  partition  of  their 
brother's  estate  takes  place,  his  sons  do  in  that  case  aoauire  a  title 
through  their  father :  and  it  is  fit,  therefore,  that  a  share  snould  be  ej^- 
lotted  to  them,  in  their  father^s  right,  at  a  subsequent  distribution  of 
the  property  between  them  and  the  surviving  brothers. 


Section  V. 

SticceBsion  of  kindred  of  the  same  family:  termed  Gotraja  or  gentUes. 

2.  In  the  first  place  the  PATERNAL  GRANDMOTHER  takes 
the  inheritance.  The  paternal  grandmother's  succession  immediately 
after  the  mother,  was  seemingly  suggested  by  the  text  before  cited, 
"  And,  the  mother  also  being  dead,  the  father's  mother  shall  take  the 
heritage  :"  no  place,  however,  is  found  for  her  in  the  compact  series  of 
heirs  irom  the  father  to  the  nephew  :  and  that  text  ('*  the  father^s 
mother  shall  take  the  heritage^)  is  intended  only  to  indicate  her  gene- 
ral competency  for  inheritance.  She  must,  therefore,  of  course  succeed 
immediately  after  the  nephew ;  and  thus  there  is  no  contradicuon. 


Digitized  by  VjOOQIC 


Xrf  AKSHABA.  CIVIL  CODE.     CHAPTEB  T.  107 

3.  On  failure  of  the  paternal  grandmother,  the  (goiraja)  kinsmen 
Bpran^  from  the  same  family  with  the  deceased  and  {sapinda)  connec- 
ted by  funeral  oblations  namely  the  PATERNAL  GRANDFATHER 
and  nie  rest,  inherit  theestato;  For -kinsmen  sprung  from  a  different 
ffunily ,-  but  connected  by  foneral  oblations^  are  indicated^  by  the  term 
oog^ate  (handhUi  Sect;  6.) 

4.  Here,  on  failore  of  the  father'^  descendants,  the  heirs  are  snc« 
oessively  the  paternal  grandmother,  the  paternal  grandfather,  the 
UNCLES  and  THEIR  SONS. 

5.  On  failure  of  the  paternal  grandfather's  line,  the  PATERNAL 
GREAT  GRANDMOTHER,  the  GREAT  GRANDFATHER,  HIS 
SONS  AND  their  ISSUE,  inherit.  In  this  manner  must  be  under- 
Btood  the  succession  of  KINDRED  BELONGING  TO  the  SAME  ge. 
neral  FAMILY  and  OONNEGTED  BY  FUNERAL  OBLATIONS. 

6.  If  there  be  none  such,  the  succession  devolves  on  KIND- 
RED CONNECTED  BY  LIBATIONS  OF  WATER  :  and  they 
must  be  understood  to  reach  to  seven  degrees  beyond  the  kindred 
connected  by  funeral  oblations  of  food  :  or  else,  as  far  as  the  limits 
of  knowledge  as  to  BIRTH  AND  NAME  extend.  Accordingly 
FWAoZ-Menu  says  **The  relation  of  the  sapindas,  kindred  con- 
nected by  the  funeral  oblation,  ceases  with  the  seventh  person ;  and 
that  of  samanodacaSf  or  those  connected  by  a  common  libation  of 
W&ter,  extend  to  the  fourteenth  degree  :  or  as  some  affirm,  it  reaches 
as  far  as  the  memory  of  birth  and  name  extends*  This  iS;  »gnified  by 
^tra  or  the  relation  of  family  name." 


Section  VI. 

Cfthe  succession  of  cognate  kindred  bandhu. 

1.  Oil  failure  of  eentiles,  tiie  COGNATES  are  heirs.  Obguates  are 
of  three  kinds ;  related  to  the  person  himself,  to  his  father,  or  to  his 
mother :  as  is  declared  by  the  following  text,  **  The  SONS  OF  his  own 
FATHER'S  SISTER,  the  SONS  uF  hw  own  MOTHER'S  SISTER,  and 
the  SONS  OF  his  own  MATERNAL  UNCLE^  must  be  considered  as 
his  own  cognate  kindred.  The  SONS  OF  his  FATHER'S  PATER- 
NAL AUNT,  the  SONS  OF  his  FATHER'S  MATERNAL  AUNT, 
and  the  SONS  OF  his  FATHER'S  MATERNAL  UKCLB,  must  be 
deemed  his  fiather'S  cognate  kindred.  The  SONS  OF  his  MOTHER'S 
PATERNAL  AUNT,  the  SONS  OF  his  MOTHER'S  MATERNAL 
AUNT,  and  ihe  SONS  OF  his  MOTHER'S  MATERNAL  UNCLE, 
most  be  reckoned  mother's  cognate." 

2.  Here,  by  reason  of  near  affinity.  Hie  cognate  kindred  of  the 
deceased  himself,  are  his  successors  in  the  first  instance  :  on  failure  of 
them,  his  father's  cognate  kindred :  or,  if  there  be  none,  his  mother's 
cognate  kindred.  This  must  be  understood  to  be  the  order  of  succes- 
sion here  intended. 
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Section  VII. 

On  the  suceeesionof  strangers  v^pon  failure  of  the  hindred. 

1.  If  there  be  no  relationg  of  the  deceased,  the  PRECEPTOR,  or, 
on  failure  of  him,  the  PUPIL,  inherits,  by  the  text  of  ipastamba.  "  If 
there  be  no  male  ieene,  the  nearest  kinsman  inherits :  or,  in  default  of 
kindred,  the  preceptor;  or  failing  him  the  disoiple.** 

2.  II  there  be  no  pupil,  the  FELLOW  STUDENT  is  the  suooes- 
Bor.  He,  who  received  his  investiture,  or  instructicm  in  reading  or  in 
the  knowledge  of  the  sense  of  scripture,  f^om  the  same  preceptor,  is 
a  fellow  student. 

3.  If  there  be  no  fellow  students,  some  learned  and  venerable 
PRIEST  should  take  the  property  of  a  Brahmana,  under  the  text  oi 
Gautama.  :  **  Venerable  priests  should  share  the  wealth  of  a  Brcthmanch 
who  leaves  no  issue." 

4.  For  want  of  such  successors,  ANY  BRAHMAN  A  may 
be  the  heir.  So  Meku  declares  :  '*  On  failure  of  all  those,  the  lawful 
heirs  are  such  BrahmanaSy  as  have  read  the  three  Vedaa,  as  are  pure 
in  body  and  mind,  as  have  subdued  their  passions.  Thus  virtue  is 
not  lost." 

5.  Never  shall  a  KING  take  the  wealth  of  a  priest :  for  the  text  of 
Menu  forbids  it :  "'  The  property  of  a  Brahman  shall  never  be  taken  by 
the  king  :  this  is  a  fixed  law."  It  is  also  declared  by  Nabkda  :  "If 
there  be  no  heir  of  a  Brahmana^s  wealth,  on  his  demise,  it  must  ^ 
given  to  a  Brahmana,    Otherwise  the  king  is  tainted  with  sin." 

6.  But  the  king,  and  not  a  priest,  may  take  the  estate  of  a  OshaU 
rtya  or  other  person  of  an  inferior  tribe,  on  failure  of  heirs  down  to 
the  fellow  student.  So  Menu  ordains ;  **  But  the  wealth  of  the  othor 
classes,  on  failure  of  all  [heirs  J  the  king  may  take," 


Section  Vin. 

On  succession  to  the  property  ofaJtemiit  or  of  an  ascetic 

1.  It  has  been  declared,  that  sons  and  grandsons  [or  great  grand- 
sons] take  the  heritage;  or,  on  failure  of  them,  the  widow  or  other  suc- 
cessors. The  author  now  propounds -an  exception  to  both  those  laws : "  Tho 
heirs  of  a  hermit,  of  an  ascetic,  and  of  a  professed  student,  are,  in  their 
order,  the  preceptor,  the  virtuous  pupil,  and  the  spiritual  brother  and 
associate  in  holiness.** 

2.  The  heirs  to  the  PROPERTY  OF  A  HERMIT,  of  an  ASCE- 
TIC, and  of  a  STUDENT  in  theology,  are  in  order  (that  is,  in  the  in- 
verse order),  the  preceptor,  a  virtuous  pupil,  and  a  spiritual  brother  be- 
longing to  the  same  hermitage. 

8.  The  student  (hraJwnechcm)  must  be  a  professed  or  perpetual 
one  :  for  the  mother  and  the  rest  of  the  natural  neirs  t^ke  the  property 
of  a  temporary  student ;  and  the  PRECEPTOR  is  deolwed  to  be  heir 
to  a  pro^ssed  student  as  an  exception  [to  the  claim  of  the  mother  and 
the  rest.] 
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4.  A  VIRTUOUS  PUPIL  takes  the  property  of  a  yaU  or  ascetic. 
The  virtaooB  papil,  again,  is  one  who  is  assidaous  in  the  stndy  of  theo* 
logj,  in  retaining  Uie  noly  science,  and  in  practising  its  ordinances. 
For  a  person,  whose  conduct  is  bad  is  unworthy  of  the  inheritance 
were  he  even  the  preceptor  or  (standing  in)  any  other  (venerable 
relation.) 

5.  A  SPIRITUAL  BROTHER  and  associate  in  holiness  takes 
the  goods  of  a  hermit  {vanaprastha),  A  spiritaal  brother  in  one  who  is 
engaged  as  a  brotherly  companion  (having  consented  to  become  hO. 
JLa  associate  in  holiness  is  one  appertaining  to  the  same  hermitage. 
Being  a  spiritnal  companion,  and  belonging  to  the  same  hermitage,  ha 
is  a  spiritaal  brother  associate  in  holiness. 

6.  But  on  fail  ore  of  these  (namely,  the  preceptor  and  the  rest,) 
any  ONE  ASSOCIATED  rN  HOLINESS  takes  the  goods;  even  though 
sons  and  other  natural  heirs  exist 

7.  Are  not  those  who  have  entered  into  a  religions  professiouy 
nnconcemed  with  hereditable  property  P  since  Va8Isht*ha  declareSf 
*'  They,  who  have  entered  into  another  order,  are  debarred  from 
ahares."  How  then  can  there  be  a  partition  of  their  property  P  Nor 
has  a  professed  student  a  right  to  his  own  acquired  wealth  :  for  the  ao« 
ceptauce  of  presents,  and  other  means  of  aoc|uisition,  [as  officiating  at 
sacrifices  and  so  forth,]  are  forbidden  to  him.  And,  since  GaUTama 
ordains,  that ''  A  mendicant  shall  have  no  hoard  ;*'  the  mendicant  also 
can  have  no  effeots  by  himself  acquired. 

8.  The  answer  is,  a  hermit  may  have  property  :  for  the  text  [of 
Yajntawalcya]  expresses  *''  The  hermit  may  make  a  hoard  of  things 
sufficient  for  a  dav,  a  month,  six  months,  or  year  ;  and,  in  the  month  oC 
Aswina,  he  shoulo  abandon  [the  residue  of]  what  has  been  collected."  The 
ascetic  too  has  clothes,  books  and  other  requisite  articles:  for  a  passage 
[of  the  veda]  directs,  that  *^  he  should  wear  clothes  to  cover  his  priv^ 
parts ;"  and  a  text  [of  law]  prescribes,  that  **  he  should  take  the  remn- 
sites  for  his  austerities  and  his  sandalB."  The  professed  student  like* 
wise  has  clothes  to  cover  his  body ;  and  he  possesses  also  other 
effiacte. 

9.  It  was  therefore  proper  to  explain  the  partition  of  inheritance 
of  such  property. 


Section  IX. 

On  the  reunion  of  kinsmen  cfier  parUHon. 

1.  The  author  next  propounds  an  exception  to  the  maxim,  that 
the  wife  and  other  heirs  succeed  to  the  estate  of  qne  who  dies  leaving 
no  male  issue.  *'  A  reunited  [brother]  shall  keep  the  share  of  his  re- 
united [coheir,]  who  is  deceased  ;  or  shall  deliver  it  to  [a  son  subse- 
quently] born." 

2.  Effects,  which  had  been  divided  and  which  are  again  mixed 
together,  are  termed  REUNITED.  He  to  whom  such  appertain,  is 
a  reunited  parcener. 
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3.  That  CANNOT  TAKE  PLACE  WITH  ANY  PERSON  in 
differently ;  but  only  with  a  father,  a  brother,  or  a  paternal  nncle  :  ai 
y BIH AS  PATi  declares.  '*  He,  who  beins  once  separated,  dwells  asrain 
through  affection  with  his  fatha*,  btrothw,  or  paternal  ancle,  is  termed 
reunited/' 

4.  The  share  or  allotment  of  such  a  remitted  parcener  deceased, 
must  be  delivered  by  the  survirim?  REUNITED  PARCENER,  to  a 
son  sabseqnently  bom,  in  the  case  where  the  widow's  pregnaney  was 
miknown  at  the  time  of  the  distribution.  Or,  on  failure  of  MALE  IS* 
SUE,  he,  and  not  the  WIDOW,  nor  any  OTHER  HEIRS,  shall  take 
the  inheritance. 

5.  The  author  states  exception  to  the  rule,  that  a  reunited  brother 
shall  keep  the  share  of  his  reunited  coheir  :  *'  But  an  uterine  [or  whole] 
brother  shall  thus  retain  or  deliver  the  allotment  of  his  uterine  rela^ 
tion." 

6.  The  words  **  reunited  brother"  and  "  reunited  coheir"  are  un* 
derstood.  Hence  the  construction,  as  in  the  preceding  part  of  the  text 
is  this :  The  allotment  of  a  REUNITED  BROTHER  OF  the  WHOLE 
BLOOD,  who  is  deceased,  shall  be  delivered,  by  the  surviving  reunited 
brother  of  the  whole  blood,  to  a  son  born  subsequently.  But,  on  failure 
of  such  issue,  he  shall  retain  it.  Thus,  if  there  be  brothers  of  the  whole 
blood  and  half  blood,  an  uterine  [or  whole]  brother,  being  a  reunited 
parcener,  not  a  HALF  BROTHER  who  is  so,  takes  the  estate  of  the 
reunited  uterine  brother.  This  is  an  exception  to  what  had  been  before 
8aid(§l.) 

7.  Next^  in  answer  to  the  inquiry,  who  shall  take  the  succes- 
sion when  a  reunited  parcener  dies  leaving  no  male  issue  and  there 
exists  a  WHOLE  BROTHER  NOT  REUNITED,  as  well  asaHALP 
BROTHER  who  was  ASSOCIATED  with  the  deceased  ?  the  author 
delivers  a  reason  why  both  shall  lake  and  divide  the  estate.  "  A  half 
brother  being  again  associated,  may  take  the  succession,  not  a  half 
brother  though  not  reunited  :  but  one,  united  [by  blood,  though  not  by 
coparcenery,]  may  obtain  the  property  ;  and  not  [exclusively]  the  son  of 
a  aifferent  mother." 

8.  A  half  brother,  (meaning  one  bom  of  a  rival  wife,)  being  a  re- 
united parcener,  takes  the  estate :  but  a  half  brother,  who  was  not 
reunited  does  not  obtain  the  goods.  Thus,  by  the  direct  provisions  of 
the  text,  and  by  the  exception,  reunion  is  shown  to  be  a  reason  for  a 
half  brother's  succession. 

9.  The  term  •*  not  reunited"  is  connected  also  with  what  follows  : 
and  hence,  even  one  who  was  not  again  associated,  may  take  the  eflects 
of  a  deceased  reunited  parcener.  Who  is  he  P  The  author  replies  : 
•*  one  united  ;"  that  is,  one  united  by  the  identity  of  the  womb  [in 
which  he  was  conceived ;]  in  other  words,  an  uterine  or  whole  brother. 
It  is  thus  declared,  that  relation  by  the  whole  blood  is  a  reason  for  the 
succession  of  the  brother,  though  not  reunited  in  coparcenery. 

10.  The  term  •*  united"  likewise  is  connected  with  what  follows  : 
and  here  it  signifies  reuuired  [as  a  coparcener.]  The  words  '*  not  ,the 
son  of  a  different  mother"  must  be  interpreted  by  supplying  the  affir- 
mative particle  (eva)  understood.    Though  he  be  a  reunited  parceneri 
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yet,  beine  issue  of  a  different  mother,  he  shall  not  ezclasively  take  the 
eetate  of  his  associated  co-heir. 

11.  Thus  by  the  occurrence  of  the  word  "  though"  (apt)  in  one 
sentence  ("  though  not  reunited,"  &c  §  7)  and  by  the  denial  implied  in 
the  restrictive  affirmation  (eva  *'  exclusively,**)  understood  in  the  other, 
C  one  united  may  take  the  property,  and  not  exduaively  the  son  of  a 
different  mother  ;'*)  it  is  shown,  that  a  whole  brother  not  reunited,  and 
a  half  brother  beins  reunited,  shall  take  and  share  the  estate :  for  the 
reasons  of  both  rights  may  subsist  at  the  same  instant. 

12.  This  is  made  clear  by  Mentt,  who,  after  premising  partition 
among  reunited  parceners  (**  If  brethren,  once  divided  and  living  as^ain 
together  as  parceners,  make  a  second  partition  ;**)  declares  ^  should  the 
eldest  or  voungest  of  several  brothers  oe  deprived  of  his  allotment  at 
the  distribution,  or  should  any  one  of  them  die,  his  share,  shall  not  be 
lost ;  but  his  uterine  brothers  and  sisters,  and  such  brothers  as  were  re- 
united after  a  separation,  shall  assemble  together  and  cUvide  his  share 
equally." 

13.  Among  reunited  brothers,  if  the  eldest,  the  youngest  or  the 
middlemost,  at  the  delivery  of  shares,  (for  the  indeclinable  termination 
of  the  word  denotes  any  case  ;)  that  is,  at  the  time  of  making  a  parti- 
tion, lose,  or  forfeit  his  share  by  his  entrance  into  another  order  [that 
of  a  hermit  or  ascetic,]  or  by  the  guilt  of  sacrilege,  or  by  any  other  dis- 
qualifioation ;  or  if  he  be  dead;  his  allotment  does  not  lapse,  but  shall 
oe  set  apart.  The  meaning  is,  that  the  reunited  parceners  shall  not 
exclusively  take  it.  The  author  states  the  appropriation  of  the  share 
80  resolved  :  *'  His  uterine  brothers  and  sisters,  &c'*  (§  12)  Brothers 
of  the  whole  blood,  or  by  the  same  mother,  though  not  reunited,  share 
that  allotment  so  set  apart.  Even  though  they  had  gone  to  a  different 
country,  still,  returning  thence,  and  assembling  together,  they  share 
it :  and  that  *'  equally  ;  Qot  by  a  distribution  of  greater  and  less  shares. 
Brothers  of  the  half  blood,  who  were  reunited  after  separation,  and  sis- 
ters by  the  same  mother,  likewise  participate.  They  mherit  the  estate 
and  divide  it  in  equal  shares. 


Section  X. 

On  exdrmon  from  inheritance. 

1.  The  author  states  an  exception  to  what  has  been  said  by  him 
respecting  the  succession  of  the  son,  the  widow  and  other  heirs,  as 
well  as  the  reunited  parcener.  *'  An  impotent  person,  an  outcast,  and 
his  issue,  one  lame,  a  madman,  an  idiot,  a  blind  man,  and  a  person 
a£}icted  with  an  incurable  disease,  as  well  as  others  [similarly  dis- 
qualified,] must  be  maintained  ;  excluding  them,  however  from  parti- 
cipation.** 

2.  **  An  IMPOTENT  person,"  one  of  the  third  gender  (or  neuter 
sex).  "An  OUTCAST;**  one  guilty  of  sacrilege  or  other  heinous 
crime.  '*  His  issue  ;**  the  offspring  of  an  outcast.  '*  Lame  ;'*  deprived 
of  the  use  of  his  feet.  **  A  MADMAN  ;**  affected  by  any  of  the  various 
Borte  of  insanity  proceeding  from  air,  bile,  or  phlegm,  from  deliriumi 
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or  from  planetary  inflaence.  ''  An  idiot;'*  a  person  deprived  of  the  in- 
temal  faculty  :  meaning  one  incapable  of  aiscriminating  right  from 
wrong.  *'  Blind  ;"  destitute  of  the  yisual  organ.  *'  Afflicted  with  an 
INCURABLE  DISEASE''  affected  by  an  irremediable  distemper,  such 
as  marasmus  or  the  like. 

3.  Under  the  term  "others"  are  comprehended  ONE  who  has 
ENTERED  INTO  AN  ORDER  OP  DEVOTION,  an  ENEMY  TO 
HIS  FATHER,  a  SINNER  in  an  inferior  degree,  and  a  person  DEAF, 
DUMB,  or  WANTING  ANY  ORGAN.  Thus  Vasisht'ha  says, 
**  They,  who  have  entered  into  another  order  are  debarred  from  shares." 
Naked  A  also  declares,  **  An  enemy  to  his  father,  an  outcast,  an  impo- 
tent person,  and  one  who  is  addicted  to  vice,  take  no  shares  of  the  inhe- 
ritance even  though  they  be  legitimate :  much  less,  if  they  be  sons  of 
the  wife  by  an  appointed  kinsman.*'  Menu  likewise  ordains,  "  Impo- 
tent persons  and  outcasts  are  excluded  from  a  share  of  the  heritage ; 
and  so  are  persons  bom  blind  and  deaf,  as  well  as  madmen,  idiots,  the 
dumb,  and  those  who  have  lost  a  sense  [or  a  limb."] 

4.  THOSE  WHO  HAVE  LOST  A  SENSE  OR  A  LIMB.]  Any 
person,  who  is  deprived  of  an  organ  [of  sense  or  action]  by  disease  or 
other  cause,  is  said  to  have  lost  that  sense  or  limb. 

5.  These  persons  (the  impotent  man  and  the  rest)  are  excluded  from 
participation.  They  DO  NOT  SHARE  the  estate.  They  must  be 
supported  by  an  allowance  of  POOD  AND  RAIMENT  only :  and  the 
penalty  of  degradation  is  incurred,  if  they  be  not  maintained.  For 
MEKU  says,  **  But  it  is  fit,  that  a  wise  man  should  give  all  of  them  food 
and  raiment  without  stint  to  the  beet  of  his  power :  for  he  who  gives 
it  not,  shall  be  deemed  an  outcast."    "  Without  stint*'  signifies '  for  life.' 

6.  They  are  debarred  of  their  shares,  if  their  disqualification  arose 
before  the  division  of  the  property.  But  ONE  ALREADY  SEPARA- 
TED  from  his  co-heirs,  IS  NOT  DEPRIVED  OF  his  ALLOTMENT. 

7.  If  the  DEFECT  be  REMOVED  bv  medicaments  or  other  means 
[as  penance  and  atonement]  at  a  period  subsequent  to  partition,  the 
right  of  participation  takes  effect,  by  analogy  [to  the  case  of  a  son  bom 
after  separation.]  **  When  the  sons  have  been  separated,  one,  who  is 
afterwards  bom  of  a  woman  equal  in  class,  shares  tne  distribution.** 

8.  The  masculine  gender  is  not  here  used  restrictively  in  speaking 
of  an  outcast  and  the  rest.  It  must  be  therefore  understood^  that  the 
wife,  the  daughter,  the  mother,  or  any  other  FEMALE,  bewg  DIS- 
QUALIFIED for  any  of  the  defects  which  have  been  specified,  IS 
LIKEWISE  EXCLUDED  from  participation. 

9.  The  disinherison  of  the  persons  above  described  seeming  to 
imply  disinherison  of  their  sons,  the  author  adds:  '*But  their  sons, 
whether  legitimate,  or  the  ofispring  of  the  wife  by  a  kinsman,  are  enti* 
tied  to  allotments,  if  free  from  sinmar  defects.*' 

10.  SONS  OF  THESE  PERSONS,  whether  they  be  legitimate 
offspring  or  issue  of  the  wife,  ARE  ENTITLED  TO  ALLOTMENTS^ 
or  are  rightful  partakers  of  shares ;  provided  they  be  faultless  or  free 
from  defects  which  should  bar  their  participation,  such  as  impotency 
and  the  like. 
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11.  Of  ihese  [two  descriptions  of  offspring]  the  impotent  man 
may  hare  that  termed  issue  of  the  wife ;  the  rest  may  have  legitimate 
prc^eny  likewise.  The  specific  mention  of  "  legitimate"  issue  and  "  off- 
sprmgofthewife"  is  intended  to  forbid  the  ADOPTION  of  other 
sons. 

12.  The  author  delivers  a  special  rule  concerning  the  DAUGH. 
TEES  OF  DISQUALIFIED  PERSONS :"  Their  daughters  must  bo 
maintained  likewise,  until  they  are  provided  with  husbands.'* 

13.  Their  daughters,  or  the  female  children  of  such  persons,  must 
be  supported,  until  uiey  be  disposed  of  in  marriage.  Under  the  sugges- 
tion or  the  word  *'  likewise,"  the  expenses  of  their  nuptials  must  be  also 
defrayed. 

14.  The  author  adds  a  distinct  maxim  respecting  the  WIVES 
OF  DISQUALIFIED  PEBSONS:  "  The  childless  wives,  conductmg 
themselves  aright  must  be  supported ;  but  such,  as  are  unchaste, 
should  be  expelled :  and  so  indeea  should  those,  who  are  perverse." 

15.  The  wives  of  these  persons,  being  destitute  of  male  issue,  and 
bdng  oorrect  in  their  conduct,  or  behaving  virtuously,  must  be  support- 
ed or  maintained.  ~  But,  if  unchaste,  they  must  be  expelled ;  and  so 
may  those,  who  are  perverse.  These  last  may  indeed  he  erpelled :  but 
they  must  be  supported,  provided  they  be  not  unchaste.  For  a  main« 
tenanoe  most  not  be  rehiBed  solely  on  account  of  perverseness. 


Seotion  XI. 

On  ihe  aeparaie  property  of  a  woman. 

1.  After  briefly  proi)ounding  the  division  of  wealth  left  by  the 
husband  and  wife,  ("  Let  sons  divide  equally  both  the  effects  and  debts, 
after  the  demise  of  their  two  parents ')  the  partition  of  a  man*s  goods 
has  been  described  at  large.  The  author,  now  intending  to  explaiu 
fully  the  DISTEIBUTION  OF  A  WOMAN'S  PBOPEBTY,  begins 
by  setting  forth  the  nature  of  it : ''  What  was  given  to  a  woman  by  the 
father  the  mother,  the  husband,  or  a  brother,  or  received  by  her  at  the 
nuptial  fire,  or  presented  to  her  on  her  husband's  marriage  to  another 
vrife,  as  also  any  other  separate  acquisition,  is  denominated  a  woman's 
property." 

2.  That,  which  was  given  by  the  father,  by  the  mother,  by  the 
husband,  or  by  a  brother;  and  that,  which  was  presented  (to  the  bride) 
by  the  maternal  uncles  and  the  rest  (as  paternal  uncles,  maternal  aunts 
&c )  at  the  time  of  the  wedding,  before  tne  nuptial  fire ;  and  a  gift  on  a 
second  Hiarriage,  or  gratuity  on  account  of  supersession,  as  wm  be  sub- 
sequently explained,  (^  To  a  woman  whose  husband  marries  a  second 
wife,  let  him  give  an  wpsA  sum  as  a  compensation  for  the  superses- 
sion." 34,)  and  also  property  which  she  may  have  acquired  by  mheri- 
tance,  purchase,  partition,  seizure  or  finding,  are  denominated  by  Menu 
and  the  rest  *  WOMAN'S  PBOPEBTY.' 

3.  The  TEBM  (woman's  property)  conforms,  in  its  import,  with 
its  etymology,  and  IS  NOT  TEOHNIOAL :  for,  if  the  literal  sense  be 
admissible,  a  t^hoical  acceptation  is  improper. 
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4.  The  ENUMERATION  OF  SIX  SORTS  of  woman's  property 
bj  Menu  ('*  What  was  giyen  before  the  nuptial  fire,  what  was  presented 
in  the  bridal  prooession,  what  has  been  bestowed  in  token  of  affection 
or  respect,  and  what  has  been  receired  by  her  from  her  brother,  her 
mother,  or  her  father,  are  denominated  the  six-fold  property  of  a  wo« 
man ;")  IS  INTENDED,  NOT  AS  A  RESTRICTION  OF  A  GREATER 
NUMBER,  BUT  AS  A  DENIAL  OF  A  LESS. 

5.  Definitions  of  presents  giyen  before  the  nnptial  fire  and  so 
forth  haye  been  deliyeredby  Oattatana:  "What  is  giyen  to  women 
at  the  time  of  their  marriage,  near  the  nuptial  fire,  is  celebrated  by  the 
wise  as  woman's  property  bestowed  before  the  nuptial  fire.  That,  again, 
which  a  woman  receiyes  while  she  is  conducted  from  her  father's  house 
Cto  her  husband's  dwelling,)  is  instanced  as  the  property  of  a  woman, 
under  the  name  of  a  gift  presented  in  the  bridal  procession.  Whateyer 
has  been  giyen  to  her  through  affection  by  her  mother-in-law  or  by  her 
father-in-law,  or  has  been  cmered  to  her  as  a  token  of  respect,  is  deno- 
minated an  affectionate  present.  That  which  is  receiyed  by  a  married 
woman  or  by  a  maiden,  m  the  house  of  her  husband  or  of  her  ffttheri 
from  her  brother  or  from  her  parents,  is  termed  a  kind  gift." 

6.  Besides  (the  author  says)  *<  That  which  has  been  giyen  to  her 
by  her  kindred ;  as  well  as  her  fee  or  gratuity,  or  anything  bestowed 
after  marriage.**  What  is  giyen  to  a  damsel  by  her  idndrod ;  by  the 
relations  of  her  mother,  or  those  of  her  father.  The  gratuity,  for  the 
receipt  of  which  a  girl  is  giyen  in  marriage.  What  is  bestowed  or 
giyen  after  marriage,  or  subsequently  to  the  nuptials. 

7.  It  is  said  by  Oattatana,  "  What  has  been  receiyed  by  a  woman 
from  the  family  of  her  husband  at  a  time  posterior  to  her  marriage, 
is  called  a  gift  subsequent ;  and  so  is  that,  which  is  similarly  receiyed 
from  the  family  of  her  father.**  It  is  celebrated  as  woman's  property : 
for  this  passage  is  connected  with  that  which  had  gone  before.  (§  5.) 

8.  A  woman's  property  has  been  thus  described.  The  author  next 
proi)oundB  the  distribution  of  it :  **  Her  kinsmen  take  it,  if  she  die  with- 
out issue." 

9.  If  a  woman  die  '*  without  issue  ;**  that  is,  leaying  no  progeny ; 
in  other  words,  haying  no  dau^ter  nor  daughter's  daughter  nor  <bngh* 
tor's  son,  nor  son,  nor  son's  son  :  the  woman's  property,  as  aboye  &Br 
cribed,  shall  be  taken  bj  her  kinsmen  ;  namely  her  husband  and  tho 
rest,  as  will  be  (forthwith)  explained. 

10.  The  kinsmen  haye  been  declared  generally  to  be  competent  to 
succeed  to  a  woman's  property.  The  author  now  distinguishes  different 
heirs  according  to  the  diyersity  of  the  marriage  ceremonies.  **  The 
property  of  a  cnildless  woman,  married  in  the  form  denominated  Brom 
tmuh  or  in  any  of  the  four  (unblamed  modes  of  marriage,)  goes  to  her 
husband :  but,  if  she  leaye  progeny,  it  will  go  to  her  (diMq^hter's)  daught- 
ers :  and,  in  other  forms  of  marriage  (as  the  ^'«i«ra,  ko)  it  goes  to  her 
father  (and  mother,  on  failure  of  her  own  issue.") 

11.  Of  a  woman  dying  without  issue  as  before  stated,  and  who 
had  become  a  wife  by  any  of  the  four  modes  of  marriage  denominated 
Brahmui,  Daiva,  Arsha  and  PrajapcUyai  the  (whole)  property,  as  before 
described,  belongs  in  the  first  place  to  her  husband.    On  failure  of  him, 
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it  goes  to  his  neareit kinsmen  {sapindag)  allied  bj  funeral  oblations.  Bnt, 
in  the  other  forms  of  marriage  called  A*8ura  OanSChctrha  BacBhasa  and 
PcnUachas  the  property  of  a  childless  woman  goes  to  her  parents,  that 
is,  to  her  father  and  mother.  The  soccession  devolved  first  ("and  the 
reason  has  been  before  explained,)  on  the  mother,  who  is  virtnally  ex- 
hibited (first)  in.  the  elliptical  jH^t^^ofm  implying  'goes  (gaeh*haH)  to 
both  pavents  (pUara/ui)  that  is,  to^the  mother  and.  to  the  father.'  On 
fiadliire  of  them*  their  next  of  kin  take  the  soccession, 

IS.  In  all  forms  of  marriage,  if  the  woman  *'  leave  pr^^y  ;**  that 
ifi,  if  she  have  issue  ;  her  property  devolves  on  her  DA^UGHTEBS.  In 
this  place,  by  the  term  "  daaghters,**  GBAND^DAUQHTEBS  are 
signined;  for  the  immediate  female  descendants  are  expressly  n^ntion- 
ed  in  a  preceding  passage :  "  the  daughters  share  the  residue  of  their 
mother's  property^  after  payment  of  her  debts.'* 

13.  Hence,  if  the  mother  be  dead*  daughters  take  her  properlnr  in 
the  first  instance :  and  herci  in  the  case  of  competition  between  MAB- 
BIED  AND  MAIDEN  DAUGHTERS,  the  unmarried  take  the  suc- 
cession :  but,  on  failure  of  them,  the  married  daughters:  and  here  again 
in  the  case  of  competition  between  such  as  are  PBOVIDED  and  those 
who  are  unendowed,  the  unendowed  take  the  succession  first ;  but  on 
failure  of  them,  those  who  are  endowed.  Thus  Gautama  says  '*  A 
woman's  property  goes  to  her  daughters  unmarried,  or  unprovided," 
'  or  provided,*  as  is  implied  by  the  conjunctive  particle  in  the  text. 
**  Unprovided**  are  such  as  are  destitute  of  wealth  or  without  issue. 

14.  But  this  (rule,  for  the  daughter's  succession  to  the  mother's 
good8,)iBexckinveofTH£  FEE  or  gratuity.  For  that  GOES  TO 
BBOTHBBS  OF  THE  WHOLE  BLOOD,  conformably  with  the 
text  of  Gautaica  :  The  sister's-  fee  belongs  to  the  uterine  brokers :  after 
(the  death  of)  the  mothex.** 

15.  On  failure  of  all  daughters,  the  GB  AND-DAUGHTEBS  in 
the  female  line  take  the  succession  under  this  text :  ^  if  she  leave  pro- 
geny,, it  goes  to  her  [daoghter^Si]  daughters." 

16.  Itihwe  be  a  mnltdtndeof  th6se^[grand-daaghters]  children 
of  different  mothem,  and  unequal  in  number,  shares  should  be  allotted 
to  them^THBOUGH  THEIB  MOTHEBS,  as  directed  by  Gautami  : 
**  Or  the  partition  may  be  aoocMPding  to  the  mothers  :.  and  a;  particnlar 
distribution  may  be  made  in  the  respective  sets. 

17.  But  if  there  be  danghtess  as  well  aa  daughter's  daaghters,  a 
trifle  only  is  to-be  given  to-^e  grand-daughters.  Bo  Mehu  declares : 
*^  Even  to  the  daughters  of  tiiose  daughters,  something  should  be  given 
as  may  be  fit,  fVom  the  assets  oftheue  maternal  grandmother,  on  the 
score  of  natural  affection.** 

18.  On  failure  also  of  daughters,  the  DAUGHTEB'S  SONS  are 
entitled  to  the  succession.  Thus  Narkba  si^s  "  Let  daughters  divide 
their  mother's  wei^th  ;  or,  on  failnee  of  daughters,  their  male  issue." 
For  the  pronoun  refers  to  the  contiguous  term  '*  daughters." 

19.  If  there  be  no  grandsons  in  the  female  line,  SONS  take  the 
property  :  for  it  has  been  alresdy  declared  "  the  [male]  issue  succeeds 
in  their  default."  Meito  likewise  shows  the  right  of  sons,  as  well  as  of 
daughters  to  their  mother's  effect ;  '*  When  the  mother  is  dead  let  all 
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the    UTERINE   BROTHERS    AND   THE  UTERINE    SISTERS 
equally  divide  the  maternal  estate." 

20.  '  All  the  uterine  brothers  should  divide  the  maternal  estate 
equally  :  and  so  should  sisters  by  the  same  mothers.'  Such  is  the  con- 
struction :  and  the  meaning  is,  not  that  '  brothers  and  sisters  share 
together ;'  for  reciprocation  is  not  indicated,  since  the  abridged  form 
of  the  conjunctive  compound  has  not  been  employed :  but  the  conjunc- 
tive particle  (cha)  is  here  very  properly  used  with  reference  to  the  per- 
son making  tne  partition  ;  as  in  the  example,  Dbvadatta  practises  agri- 
culture, and  so  does  Yajntadatta. 

21.  **  EquaHy"  is  specified  (§  19)  to  forbid  the  allotment  of  de- 
ductions [to  the  eldest  and  so  forth.]  The  WHOLE  BLOOD  is  men- 
tioned to  exclude  the  HALF  BLOOD. 

22.  But,  though  sprinf^ng  from  a  different  mother,  the  daughter 
of  a  rival  wife,  being  superior  by  class,  shall  take  the  property  of  a  child- 
less woman  who  belongs  to  an  inferior  tribe.  Or,  on  failure  of  the 
STEP-DAUGHTER,  her  issue  shall  succeed.  So  Mentj  declares  : 
'*  The  wealth  of  a  woman,  which  has  been  in  any  manner  given  to  her 
by  her  father,  let  the  Brahmard  damsel  take ;  or  let  it  belong  to  her 
oflspring." 

23.  The  mention  of  a  Brdhmam  includes  any  superior  class.  Hence 
the  daughter  of  a  OahcUri/ya  wife  takes  the  goods  of  a  childless  Vaisya : 
(and  the  daughter  of  Brahmatdf  OshcUriya  or  VcMya  inherits  the  pro- 
perty of  a  Swbra,) 

24.  On  failure  of  sons,  GRANDSONS  inherit  their  paternal 
grandmother's  wealth.  For  Gautama  says  :  "  They,  who  share  the  in- 
heritance, must  pay  the  debts :"  and  the  grandsons  are  bound  to  dis- 
charge the  debts  of  their  paternal  grandmother ;  for  tibe  text  expreeses 
*'  Debts  must  be  paid  by  sons  and  son's  sons.'' 

25.  On  failure  of  grandsons  also,  the  HUSBAND  and  OTHER 
RELATIVES  ABOVilMENTIONED  are  sucoessors  to  the  wealth. 

26.  On  occasion  of  treating  of  woman's  propertjr,  the  author  adds 
something  concerning  a  betrothed  maiden :  "  For  detaining  a  damsel, 
after  affiancing  her,  the  offender  should  be  fined,  and  should  also  make 
good  the  expenditure  together  with  interest." 

27.  One,  who  has  verbally  given  a  damsel  [in  MARRIAGE]  but 
retracts  the  gift,  must  be  fined,by  the  king,  in  proportion  to  [the  amount 
of]  the  property  or  [the  ma^itude  of]  the  offence  ;^  and  according  to 
(the  rank  of  the  parties,  theur  qualities,  and)  other  circupouitances.  This 
is  applicable,  if  tnere  be  no  sutlicient  motive  for  retracting  the  engage- 
ment. But  if  there  be  good  cause,  he  shall  not  be  fined,  since  retracta- 
tion is  authorized  in  such  a  case.  *'  The  damsel,  though  betrothed} 
may  be  withheld,  if  a  preferable  suitor  present  himself." 

28.  Whatever  has  been  expended,  on  accoxmt  of  the  espousals,  hj 
the  [intended]  bridegroom,  (or  by  his  father  or  guardian,)  for  the  grati- 
fication of  his  own  or  of  the  damsel's  relations,  must  be  repaid  in  full, 
with  interest,  by  the  affiancer  to  the  bridegroom. 

29.  Should  a  damsel,  anyhow  affianced,  die  before  the  completion 
of  the  marriagCi  what  is  to  be  done  in  that  case  P    The  author   replies^ 
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^  If  she  die  (after  troth  plighted,^  let  the  bridegroom  take  back  the 
gifts  which  he  had  presented ;  paying  however  the  charges  on  both 
sides.'* 

80.  If  a  betrothed  damsel  die,  the  bridegroom  shall  take  the  rings 
and  other  presents,  or  the  nuptial  ^ratoity  which  had  been  previoasiy 
^ven  by  him  (to  the  bride,)  *'  paym^i^  however  the  charges  on  both 
sides :"  that  is,  clearing  or  dischargms  the  expense  which  has  been 
incurred  both  by  the  person  who  gave  uie  damsel  and  by  himself,  he 
may  take  the  residue.  But  her  uterine  brothers  shall  have  the  orna- 
ments for  the  head,  and  other  gifts,  which  may  have  been  presented  to 
the  maiden  by  her  maternal  grandfather,  (or  her  paternal  uncle,)  or 
other  relations ;  as  well  as  the  property,  which  may  nave  been  regularly 
inherited  by  her.  For  Baud'hatana  says :  "  The  wealth  of  a  deceased 
damsel,  let  the  uterine  brethren  themselves  take.  On  fiulnre  of  them, 
it  shall  belong  to  the  mother ;  or,  if  she  be  dead,  to  the  father." 

9l,  It  has  been  declared,  that  the  property  of  a  woman  leaving 
no  issue,  goes  te  her  husband.  The  author  now  shows,  that,  in  certain 
cnrcumstancee,  a  husband  is  allowed  to  take  his  wife's  goods  in  her 
lifetime,  and  although  she  have  issue :  "  A  husband  is  not  liable  to 
make  good  the  property  of  his  wife  taken  by  him  in  a  famine,  or  for 
the  performance  of  a  duty,  or  during  illness,  or  while  under  restraint." 

32.  In  a  famine,  for  the  preservation  of  the  family,  or  at  a  time 
when  a  religious  duty  must  indispensably  be  performed,  or  in  illness,  or 
*'  during  restraint"  or  confinement  in  prison  or  under  corporal  penal- 
lies,  the  husband  being  destitute  of  other  funds  and  therefore  ti^dng 
his  wife's  property,  is  not  liable  to  restore  it. .  But,  if  he  seize  it  in  any 
other  manner^or  under  other  circumstances,)  he  must  make  it  good. 

33.  The  poroperiy  of  a  woman  must  not  be  taken  in  her  Ufetime 
by  any  other  kinsman  or  heir  but  her  husband  :  since  punishment  is 
denounced  against  such  conduct.  (''  The  kinsmen  who  take  their  goods 
in  their  lifetime,  a  virtuous  king  should  chastise  by  inflicting  the  pun- 
ishment of  theft  :)**  and  it  is  pronounced  an  offence.  *'  Such  omamentof 
as  are  worn  by  women  during  the  life  of  their  husband,  the  heirs  of 
the  husband  shall  not  divide  among  themselves:  they,  who  do  so,  are 
degraded  from  their  tribe." 

34.  A  present  made  on  her  husband's  marriage  to  another  wife  has 
been  mentioned  as  a  woman's  property  (1).  The  author  describes  such 
a  present :  *'  To  a  woman,  whose  nusband  marries  a  second  wife,  let 
him  give  an  equal  sum,  (as  a  compensation)  for  the  supersession,  provid- 
ed no  separate  property  have  been  bestowed  on  her :  but,  if  any  havo 
been  assigned,  let  him  allot  half." 

35.  She  is  said  to  be  euperseded,  over  whom  a  marriage  is  con- 
tracted. To  a  wife  so  superseded,  as  much  should  be  given  on  account 
of  the  supersession  as  is  expended  (in  jewels  and  ornamente,  or  the 
like,)  for  the  second  marrii^ :  provided  separate  property  had  not  been 
previously  given  to  her  by  her  nusband ;  or  by  her  father-in-law.  But, 
if  such  property  had  been  already  bestowed  on  her,  half  the  sum  ex- 
pended on  the  second  marriage  should  be  given.  Here  the  word  *  hair 
ia^ddha)  does  not  intend  an  exact  moiety.  So  much  therefore  should 
be  paid,  as  will  make  the  wealth,  already  conferred  on  her,  equal  to  the 
pr^cribed  amount  of  compensation.    Such  is  the  meaning. 
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Section  ZII. 

On  the  Evidence  of  a  Partition. 

1.  Having  thus  explained  partition  of  heritage,  the  author  next* 
propoands  the  evidence  oy  which  it  ma;$r  be  proved  in  a  case  oi  doubts 
**  When  partition  is  denied,  the  fact  of  it  may  be  ascertained  by  tho 
evidence  of  kinsmen,  relatives  and  witnesses,  and  by  written  proof,  or- 
by  separate  possession  of  house  or  field." 

2.  If  partition  be  denied  or  disputed,  the  fact  may  be  known  and: 
certainty  be  obtained  by  the  TBSTIMONT  OF  KINSMEN,  relatives 
of  the  father  or  of  the  mother,  such  as  maternal  uncles  and  the  rest^ 
being  competent  witnesses,  as  before  described  ;orby  the  evidence  of  a 
writmg,  or  record  of  the  partition.  It  may  also  be  ascertained  by 
SEPARATE  or  unmixed  HOUSE  AND  FIELD. 

3.  The  practice  of  AGBICULTUBB  OR  other  BUSINESS 
pursued  AP A  KT  from  the  rest,  and  the  observance  of  the  five  great 
SACRAMENTS  AND  other  RELIGIOUS  DUTIES  PERFORMED 
SEPARATELY  from  them,  are  pronounced  b^  Naked  a  to  be  tokens  of 
a  partition.  "  If  a  question  arise  amone  co-heirs  in  regard  to  the  fact 
01  partition,  it  must  be  ascertained  by  the  evidence  of  kinsmen,  by 
the  record  c^  the  distribution,  or  by  separate  transaction  of  afiaira.  The 
religious  duty  of  uuseparated  bretfajren  is  single.  When  partition  in- 
deed has  been  made,  religious  duties  become  separate  for  each  of 
them." 

4.  Other  signs  of  previous  separation  are  specified  by  the  same 
author:"  Separated  ana  useparated  brethren  may  reciprocally  bear 
testimony,  become  sureties,  bestow  gifts»  and  accept  presents." 


DAYA-BHAGA  ON  IHHEBITANCE. 


PartUion  of  Heritage  defined  OAid  explained. 
Tv>o  periods  of  parOHon  of  the  Father's  wedlih. 

1  Pa]titi<mof  heritaMfmthesabjec^ofwfaichTBriotiscoittroTeTsiesbaTeariieD  among" 
SnteUiggpt  peraoPB  (not  fmly  oomprehOTding  the  preoepte  of  1C«hu  taid  the  reit)  ahoold  be 
y>pi.^fauiii  for  their  mformAtion.    Hear  It,  O  ye  wise ! 

2  First,  the  term  Partition  of  Heritage  {davabkoffa)  ia  ezpoimded  :  and,  on  that  sabjeot 
Nabeda  says, "  Where  a  dlTiaion  of  the  paternal  estate  is  institated  by  sons,  that  becomes  a 
**  topic  of  litigation,  called  by  the  ^ndse  Partition  of  Heritage.'* 

8  What  came  from  the  father  is  *<  paternal  :**  and  this  signifies  property  arising  firam 
the  father's  demise.  The  ezprewions  ''paternal"  and  "  by  sons"  both  indicate  any  relation  : 
for  the  term  "  partition  of  heritage"  is  used  for  a  division  of  the  goods  of  any  relation  hj  any 
relatiTes.  Accordini^y  Narbda,  having  premised  "partition  of  heritage"  as  a  topic  of  litiga- 
tion, (2)  shows  under  tiiat  head  of  actions,  the  distrimition  of  efltocts  left  by  the  mother  and 
the  rest.  8o  Msinj,  likewise,  premisinfir  inheritance,  bat  without  employing  the  word  father 
or  any  other  spedfic  term,  propounds  the  division  of  efBscts  of  any  reiatfye 

4  The  term  *'  heritage,"  by  derivation,  signifies  "  what  is  given."  However  the  use  of  the 
verb  {da)  is  here  secondary  or  metaphorical ;  since  the  same  consequence  is  produced,  namely, 
that  of  constituting  another's  property  after  awmiiiing  the  previous  right  of  a  person  who  is 
dead,  or  gone  into  retirement,  or  we  like.  Bat  thwe  is  no  abdication  of  the  deceased  and 
the  rest  in  regard  to  the  goods. 
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6.  merefore  tba  Tirord  "herltaire"  la  used  to  siffnify  wealth.  In  whloli 
property,  dependent  on  relation  to  the  former  owner,  arlaee  on  the  de- 
mise of  that  owner. 

6.  Isthepartittionof  heritage  a  iplitting  of  the  diTided  thing  into  integrant  parte  T  Or 
does  partition  oonaiat  in  the  ehattel'a  sot  being  united  with  the  heritage  of  a  co-heir  t 
The  ffivt  position  if  not  oocrect ;  for  the  heritage  itself  would  be  destroyed.  Nor  is  the 
second  aoonrate  :  for,  though  goods  be  conjoined,  it  may  be  said,  **  this  chattel,  which  was 
before  parted,  is  not  my  properly,  bat  my  brother's.*' 

7.  Nor  can  it  be  affirmed,  that  partition  is  the  distribvtion  to  partionlar  chattels,  of  a 
light  Tested  in  all  the  co-heirs,  throngh  the  sameness  of  their  relation,  orer  all  the  goods. 
For  rdation,  opposed  by  the  co-existent  claim  of  another  relatiTe,  produces  a  right  (deter- 
mJnaUe  by  partition)  to  portions  only  of  the  estate  :  since  it  would  oe  burdensome  to  infer 
Um  Testing  and  dlTesting  of  rights  to  the  whole  of  the  paternal  estate ;  and  it  would  be  use- 
less ss  there  would  not  result  a  power  of  aliening  at  pleasure. 

8.  The  answer  is :  Partition  eonsists  in  manifesting  [or  in  partienlariringj  by  the  casting 
of  lots  or  otherwise,  a  property  wfaieh  had  arisen  in  lands  or  chatties,  butwhiim  extended  only 
to  a  portion  of  them  and  which  was  preriously  unascertained,  being  unfit  for  ezolusiTe 
^jfffopriation,  because  no  eTidenoe  of  any  grotmd  of  discrimination  existed. 

9.  Or  partition  is  a  special  ascertainment  of  property,  or  making  of  it  known  [by  re-* 
ference  of  a  particular  sham  to  a  particular  person.] 

10.  Ereninthe  case  iriiere  a  single  article,  as  a  female  slaTe,  a  cow,  or  the  Uke,  is  eom- 
mon  to  many,  the  property  is  serered  by  separate  use  in  carrying  burdens,  or  in  milking, 
during  spedflo  periods,  in  turn,  as  directed  by  Yriha^MitL  **  A  single  female  sIsts  should  be 
employed  on  labour  in  the  houses  [of  the  seTsral  co-heirs]  successiTely,  aoooidiiw  to  the 
number  of  shares  :— and  water  of  wdls  or  ponds  is   drawn  for   use  asoording  to     need 

eritfaont  stint]-— such  properly  [as  is  rsgularty  not  diTisible]  should  be  distributed  by  equi- 
ble  adjustment ;  dee  it  would  be  nsless  [to  the  owners]".  These  three  half  stansw  occur 
in  many  places,  [ss  quotations  from  this  author,]  thou^  not  found  in  their  regular  order  [in 
his  institutes  of  law.  J 

11.  Does  it  not  foUow  from  the  text  of  Narada.(«  let  sons  regularly  diTide  the  wealth 
when  the  fttther  is  dead'O  which  authoriaee  sons  to  dmde  their  father's  efbets  after  his  ds- 
cease,  that  sons  hare  not  property  therein  before  partition  T  nor  can  partition  be  a  cause  of 
property,  since  that  mifl^t  be  misunderstood  as  extending  eren  to  the  goods  of  a 
stranger. 

12.  The  answer  is  this:  since  it  is  the  practice  of  all  people  to  oall  an  estate  tiieir  own* 
immediately  after  the  demise  of  their  fttther  or  other  predeceesor  ;  and  the  right  of  property 
is  ackno^edged  to  Test  without  partition  in  the  case  of  an  only  son  ;  the  demiae  of  the 
relative  ia  the  oauee  of  property.    Consequently  there  is  no  room  for  any  mis- 


ts. Acquisition  is  the  act  of  the  acquirer ;  and  one,  who  has  the  state  of  ownersh^ 
dependent  on  aoguisition,  is  the  acquirer.  Is  not  birth  therefore,  ss  the  act  of  the  son, 
xigntly  deemed  his  mode  of  acquiution  T  and  have  not  sons,  consequently,  a  proprietary 
right  during  their  fttther's  lif!%  [cTen  without  his  being  degraded  or  otherwise  dlsqualifled  ; 
and  not  by  reason  of  his  demise  Tend,  therefbre.  is  it  declared  "in  some  cases  birth  alone  [is  a 
mode  of  acquisition,]  ss  in  the  instance  of  a  patenal  estate." 

14.  That  is  not  correct :  for  it  contradicts  Menu  and  the  rest  **  After  the  [death  of  the] 
**  father  and  the  mother,  the  brethren,  being  assembled,  must  diride  equally  the  paternal 
**  estate  :  for  they  haTe  not  power  OTer  it,  while  their  parents  lire." 

16.  This  text  is  an  answer  to  theqnestion,  why  partition  among  sons  is  not  autboriaedt 
Vhile  their  parents  are  Uring  :  namely^'  because  they  hsTenot  ownmhip  at  that  time. 

16.  It  should  not  be  argued,  that  the  text  intends  want  of  independence,  like  anotiier 
passage  of  the  same  author,  concerning  acquisitions  by  a  wife  or  son  :for  there  is  no  eridence 
of  pr^Mrty  then  Tested  ;  but,  in  the  otioer  instance,  dependence  is  rightly  supposed  to  be 
meantsiiMe  properly  is  suggested  by  the  phrase  *'  what  they  earn"  or  acquire. 

17.  Besides  it  would  contradict  rcTealed  law.  if  these  persons  had  not  ownership  eren 
in  that  which  is  by  them  earned  ;  since  religious  rights  enj<dned  by  ihe  holy  rito,  and  yMch 
must  be  eflected  hy  means  of  their  own  wealth,  would  be  prerented. 

la  I>0TsIa,too  expressly  denies  the  rightof  sons  in  their  fkther'r  wealth.  <*  When  the 
father  is  deceased,  let  the  sons  diTide  the  father'e  wealth :  tox  sons  haTO  not  ownership  while 
the  father  is  alire  and  free  from  defect." 

19.  Besides,  if  sons  had  property  in  their  fkther's  wealth,  partition  would  be  demand- 
aUe  cTcn  against  his  consent :  and  there  Is  no  proof,  that  property  is  vested  by 
birth  alone ;  nor  la  birth  stated  in  the  law  as  means  of  acqiilsltion. 

so.  In  some  places  it  is  alleged  :  but  there,  by  the  mention  of  birth,  the  ration  of 
fcther  and  son,  sod  thedemiiie  of  the  father  are  mediately  indicated   as  causes  of 
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21.  Theririktof  ODemftyconiitteotlyaiiM  from  the  act  of  anoUur :  for  an  iiipiM 
OMMffe  of  law  li  authority  for  it ;  and  that  ii  aotnally  aeen  in  the  world,  eince,  in  the  case  ot 
donauon,  the  donee's  ri^t  to  the  thing  arises  from  the  act  of  the  giver  ;  namely,  from  his 
relinquiaiunent  in  favour  of  the  donee  who  is  a  sentient  person. 

22.  Neitheris  property  created  by  acceptance  ;  since  it  would  follow,  that  the  accepter 
was  the  giver  :  for  gift  consists  in  the  effect  of  raismg  another's  property ;  and  that  einot 
wonld  here  depend  on  the  donee,  in  like  manner  ■«  a  votarr,  though  making  a  rdinquishment 
of  a  thing  offered  to  a  deity,  is  not  a  sacrifloer  ;  but  the  priest  alone  is  so  denommated,  as 
performing  the  act  of  preaenting  its  rpilinquishment,  which  act  was  the  purpose  of  the  cere- 
mony termed  a  sacrifice.  Besides  the  WOTd  gift  ocoun  in  passages  of  law  s«  signifying  some- 
thing antecedent  to  acceptance. 

23.  Is  not  receipt  acceptance !  for  the  affix,  in  the  word  svikara,  implies  a  thing  becom- 
ing what  it  before  was  not ;  and  the  act  of  making  his  own  (mmh  htrpcm)  what  baore  was 
not  his,  constitutes  appropriation  or  acoeptanoe  (svikara.)  How  then  can  property  be  ante- 
cedent to  that  T 

24.  The  answer  is,  thouflh  property  had  already  arisen,  it  is  now  by  tiie  act  of  the  donee, 
tubsequently  recognising  it  for  his  own  rendered  liable  to  disposal  at  pleasure  :  and  such  is 
<  the  meaning  of  term  acceptance  or  appropriation.'  From  its  aaso<uatian  with  teaching, 
and  assisting  at  sacrifices,  receipt  (prati^aha)  is  without  question,  a  mode  of  acquisition 
though  it  do  not  immediately  create  prop6rt7  :  for,  in  the  case  of  awristing  at  sacrifloes 
and  so  forth,  property  in  wealth  so  gained  ariMe  solely  from  the  gift  of  the  reward. 

26.  Or  the  survival  of  the  son,  at  the  time  of  his  father's  demise,  may  constitate  his 
acmdaition.  Besides,  in  the  case  of  ffoods  left  by  a  brother  or  other  relative,  the  property 
of  the  rest  of  the  brotnren  or  other  neirs,  must  however  reluctantly,  be  acknoidedged  to 
axise  either  from  his  death  or  from  the  survival  of  the  rest  at  the  time  of  his  decease. 

26.  Hence  [thf 
property  is  not  by  1 
oonoiticm],  the  pea 

of  the  fkthor's  decease,  redtes  partition V^ich  of  course  then'awaits  the  pleasure  [of  the  suo- 
cesser.]  For  it  cannot  be  a  precept,  since  the  same  reasult  [respecting  the  right  of  partition, 
at  pleasure,]  was  already  obtamed  [as  the  neceaiary  oonsequenoe  of  a  xij^  ef  pro- 
perty.] 

27.  Kor  can  it  be  a  restrictive  injunotion.  For,  asthat  is  oootratr  to  the  text  of  ICann 
**  Either  let  them  thus  live  together  ;  or  let  them  dwell  apart  for  toe  sake  of  religious 
''merit ;"  and  as  it  produces  visible  consequences  only  [not  any  unseen  or  roiritual,]  result 
It  can  neither  be  an  injunction  for  an  immediate  partmon,  nor  a  limitation  of  the  time. 

28.  Besides,  partition  would  be  admissible,  only  at  the  moment  ioimediately  following 
the  father's  decease  andnot  at  any  later  period  ;  for  there  is  not  in  this  instance,  as  in  that, 
of  a  aacrifloe  on  the  birth  ofa  child,  an  oDJeotion  analogous  to  the  hasard  of  the  new  bom 
inflmt's  life  :  and  partition  to  be  made  at  any  time  after  the  father's  demise,  while  the  sons 
live,  and  at  their  pleasure,  is  already  obtained  [as  a  neoesary  result  of  obvious  reasoning, 
without  need  of  a  special  precept  for  the  purpose.] 

29.  Therefore,  the  text  of  Manu  must  be  argued  [by  vou]  to  intend  the  prohibiting  of 
partition,  although  the  son's  right  subsist  during  the  lifa  of  the  father.  Buttiiat  is  not 
maintainable.    For  it  would  thus  bear  an  import  not  its  own. 

80.  Hencethetextsof  Mann  and  the  rest  [as  Devala  18]  mustbe  taken  as  diowing,  that 
sona  have  not  a  right  of  ownership  in  the  wealth  of  the  living  parents,  but  in  the  estates  of 
both  when  deceased.  One  position  is  conveyed  by  the  teims  of  the  text ;  the  other  by  its 
Import 

81.  Mere  demise  is  not  excltisively  meant :  for  that  intends  also  the 
state  of  a  person  deerraded,  erone  into  retirement,  or  the  like ;  by  reason 
of  the  anaJoGry>  as  oocasiomnfir  an  extinction  of  proi>ert7< 

82.  Accordingly  Narada  says :  **  When  the  mother  is  past  child-bearing,  and  the  sisters 
**  are  married,  or  if  the  father  be  lost,  or  no  longer  an  housebolder,  or  if  his  temporal  affections 
"be  extinct." 

83.  **  Lost"  signifies  degraded  :  **  no  longer  a  housAolder,"  having  quitted  the  order  of 
a  houf eholder.  If  the  reading  be  **  when  he  is  exempt  fh>m  death,"  then  the  sense  is  *'  v^en 
being  exempt  firom  death  (that  is  alive,}  he  is  devoid  of  affections."  The  variation  in  the 
reading  is  unfounded. 

84.  Here  also,  to  show,  that  the  son's  property  in  their  father's  wealth  arises  from  such 
causes  as  the  extinction  of  his  worldly  affections,  this  one  period  of  partition,  known  to  be  at 
their  pleasure,  is  recited  explanatori^ :  for  the  recital  is  conformable  to  the  previous  know- 
ledge ;  and  the  right  of  ownership  suggests  that  knowledge. 

35.  Since  any  one  parcener  is  proprietor  of  his  own  wecklth,  parti- 
tion at  the  choice  even  of  a  sinfirle  person  is  thence  dedudhle :  and  oon- 
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enrnnee  of  h«in,iii««itedM  one  oaae  of  partitioQ,  it  recited  ezpUotttorily  in  the  text  '*tbe 
brethren  being  awenibled,  <Sc."  Elee,  einoe  aawmbUge  impliee  many,  there  oonld  be  no 
diitnbation  between  two ;  for  no  peMege  of  law  ezpieedy  proponnda  a  dlyiaioii  between 
twoeo-heiis. 

86.  Ib  not  the  eldest  son  alone  entitled  to  the  eftate,oo  the  demiee  of  the  eo-heirat  and 
not  the  net  of  the  bretfarenT  for  Mnn  eaye :  **  The  eldeet  brother  mav  take  the  patrimony 
entire :  and  the  reet  may  lire  under  him,  as  nnder  their  father."  And  here  eldeet  intends 
kdm  who  reeones  his  father  from  the  hell  called  Pvt ;  and  not  the  senior  snrvlTor.  "  Br  the 
*'  eldest,  as  soon  as  bom,  a  man  becomes  father  of  male  issue,  and  is  exonerated  ttom  debt  to 
'*  his  ancestors ;  such  a  son,  therefore,  is  entitled  to  take  the  heritaire.  That  Mon  alone,  ca 
**  whom  he  derolTcs  his  debt,  and  throng  whom  he  tastes  immortality,  was  begotten  ttom.  a 
**  sense  of  duty :  others  are  oonsidered  ss  begotten  from  lore  of  pleasure." 

87.  Not  so :  for  the  right  of  the  eldeet  [to  take  charge  of  the  whole]  is  pronounced 
dependent  on  the  will  of  the  rest    Thus  Narsda  says :"'  ^  "^     '*""     ' 

*«  support  the  rest,  like  a  father;  or  let  i "    "' 

^ri^  of  the  funily  depends  on  ability."  .  ,     _ 

eapable,  may  support  the  reet  Primogeniture  is  not  a  positiTe  rule.  For  ICsxtj  dedaree 
**  BtOier  let  them  thus  Utc  together,  or  let  them  live  apart  for  the  sake  of  religions  merit . 
'*  dnoe  religious  duties  are  multiplied  apart  separation^  therefore.  lawfliL"  By  the  termi 
-  together  or  apart,"  and,  **  ^  the  sake,"  he  shows  it  optional  at  thdr  choioe. 

fia.   Thus  there  are  two  periods  of  partitioii :  one,  when  the  fkither's 
eeasee;  the  other  oy  his  choioe,  while  his  right  of  property 


e  eioeev  l  vo  laae  onaige  ox  ute  wnoie  i  is  pronouneeo. 
us  Narbda  says :  *'  Let  the  eldeet  brother,  inr  consent, 
>t  a  younger  brother.  w1m>  is  capable,  do  eo :  the  prospe- 
'."  By  consentof  all,  ercn  the  youngest  brother,  braig 


88.  But  three  periods  must  not  be  admitted;  one,  when  a  fkther  dies;  another,  lAien  he 
is  deroid  of  worldly  regards,  and  the  mother's  coursee  hare  ceased  :  and  a  third  hj  his  own 
ehoice,  wldle  the  mother  continuee  to  be  capable  of  bearing  children,  and  the  father  still 
retnhw  temporal  afDMstions.  For,  if  the  cessation  of  the  mother'B  coureee  be  joined,  as  a 
condition,  mOi  the  extinction  of  the  fsther'e  worldly  inclinations,  it  might  be  concluded,  that 
partition  could  not  take  place  among  sons,  however  desirous  of  it,  when  the  father  becomes 


hermit  (his  tenworal  propensities  being  extinguished ;)  since  the  cessation  of  the  mother'a 
eourses  cannot  ye€  hare  happened  [while  she  is  still  between  thirty  and  forty  years  of  age :] 
for  the  anbile  ue,  as  ordamed  by  Mnru,  is  twelve  yean  for  a  gin  to  be  mamed  to  a  man 
aged  thirty,  and  eight  vean  for  one  to  be  espoused  by  a  man  aged  twenty-four ;  and  the  age 
praseribed  for  entenng  into  another  order  is  fifty  years. 

40.  If  it  be  said,  the  sxtlnotion  of  passions,  without  ai»  condition  anmnred  to  it,  marks 
the  period  for  a  division  of  the  fltther'e  estate :  that  is  denied ;  for  it  might  be  thence  infernd, 
tiiat  partition  would  not  take  place,  althou^  the  father  were  a  degraded  person,  if  he  wen 
not  at  the  same  time  devoid  of  temporal  regard. 

4t.  But.  if  this  be  pronounced  to  be  another  period  of  partition,  then  four  distinct 
periods  wouldazise:  l,the  demise  of  the  father;  8,  his  degradation;  8,  his  disregard  of 
secular  objeets ;  4,  his  own  choioe^ 

43.  The  surged  power  of  sons  to  make  a  partition,  when  the  father  is  incu^ble  of  busi- 
ness [by  reason  ox  extreme  age,  ftc.]  has  been  asserted  through  ignorance  of  exprees  pas- 
ssges  of  law  [to  the  contrary.]  Thus  Habita  says :  "  While  the  father  lives,  sons  have  no 
"  fodependent  power  in  regard  to  the  receipt,  expenditun,  and  bailment  of  wealth.  But, 
**  if  he  be  decayed,  remotdy  absent,  or  afBioled  with  disease,  let  the  eldest  son  manage  the 
**  afbdn  as  he  pleases."  Bo  Sajtoha  and  Liohita  explicitly  dedan :  **If  the  fkther  be  in- 
**  capable,  let  the  eldest  msnage  the  afBidn  of  the  funilv,  or,  with  his  consent  a  you 
"  brother  conversant  with  business.  Partition  of  the  wealth  does  not  take  place  if  the  ftt1 
''be  not  desirous  of  it,  lAisn  he  his  old,  or  his  mental  faoultiee  are  impaired,  or  his  body  is 
•*afBiicted  with  a  las^  disease.  Letttie  eldest,  like  a  father,  protect  the  goods  of  the  rest ; 
"for  [the  support  of]  the  flunily  is  founded  on  wealth.  Th^yan  not  independent,  white 
M  they  have  their  flithar  living,  nor  while  the  mother  survives." 

48.  These  two  peswgee,  fbrbidding  partition  when  the  father  is  Jneapable  of  bnsinesi,  or 
when  he  labovn  under  a  lasting  disorder,  direct  that  the  eldeet  son  should  superintend  the 
household,  or  a  younger  son  who  is  conversant  with  business.  The  text  last  cited,  therefore, 
runs  "not  if  the  fstherdesin  it  not;"  and  it  was  by  mistake  thatit  was  written  <*if  he  be 
JBc^ale  of  bminew,  partition  of  the  wealth  takee  place,  *c" 

44.  Therefon  two  periods  only  are  rightly  afBrmed :  one,  when  property  ceases  by  the 
owner's  degradation  from  his  tribe,  disregard  of  temporal  matters,  or  actual  demise;  the  other 
by  the  eh«&  of  the  father,  while  his  property  stiU  subsists. 

46.  The  condition**  when  the  mother  is  past  childing  bearing,"  regards  wealth  inherited 
tram  the  paternal  grandfkther.  Since  other  children  cannot  be  borne  by  her,  ^dien  her  courses 
have  oeased,  partloon  among  eons  may  then  take  place :  still,  however,  by  the  choice  of  the 
father.  But,  if  the  hereditary  estete  vrece  divided;  while  she  continued  to  be  capable  of  bear- 
ing children,  thoee,  bom  subsequently,  would  be  deprived  of  subsistence.  Neither  would 
that  be  right :  for  a  text  expressee, "  They  who  an  bm,  and  they  iidio  an  yet  unb^otten, 
'•and  thOT  who  an  actually  in  the  womb,  all  requin  the  means  of  support :  and  the  disBipa- 
i*  turn  of  &eir  heraditwy  maintenMioe  ii  VcDsuk'' 
16 
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46.  It  if  beeanfe  there  are  two  perlodg  pf  partitloDL  in  the  oaee  of  the  father's  ipealth* 
that  Maitu.  Gautajia.  and  others,  avoid,  the  irord  "dead,"  and  use  the  term  "  aftcr.»» 
Since  the  father's  right  then  ceases,  the  term  "after'' is  employed  to  express  that  sense. 
Hence  this  one  period  of  partition.  Another,  regtdated  by  hu  choice,  while  he  does  retain 
worldly  affections,  is  indicated  by  the  text "  a  son  bom  after  the  division,  fto." 

47.  The  condition  "  and  when  the  sisters  are  married"  does  not  intend  a  distinct  poiod* 
bnt  inculcates  the  necessity  of  diiq>OBii)g  of  them  in  marriage:  as  the  text  of  Nasbda,  **  What 
**  remains  of  the  paternal  inheritaxuse  over  and  above  the  father's  obligations  and  after  pay- 
*'mentof  his  debts,  may  be  divided  by  the  brethren  ;  so  that  their  father  oontinne  not  a 
"debtor  j"  is  intended  to  inonlate  the  obligation  of  paying  the  father's  debts,  not  to  regu- 
late the  time  of  partition. 

48.  From  that  text  of  Nabxda,  it  resnlts,  that  coheirs,  making  a  patition,  may  apportion 
the  debts  of  tneir  father  or  otherjpredecessor.with  the  consent  of  ue  creditors,or  mnst  im- 
mediately discharge  the  debts.  For  such  is  the  purpose  of  ozdaining  a  partition  of  the  resi- 
due after  payment  of  debts.  Aocordin^y  Yajittawalcta  propounds  the  distribution  of  a 
mother's  wealth,  remaining  over  and  above  her  debts.  "  I>aiighter8  share  the  residue  of 
**  their  mother's  property,  after  payment  of  her  debts :  and  the  male  issue,  in  default  of 
*'  daughters."    This  will  be  fully  considered  under  head  of  debt 

49.  Or  the  restriction  may  signify,  that  the  mother's  efBoots  should  be  shared  bj 
the  sons,  if  their  fister^  have  beep  given  in  mpriage :  but,  if  they  be  unmarrod  the  inheri- 
tanoe  is  held  in  common  with  them.    This  will  be  explained  in  due  time. 

60.  It  IS  thus  established  [by  reasoning  as  well  as  by  positive  law,]  that  two  periods 
exist  for  the  partition  of  wealth  appertaining  to  a  ^ther  [whether  acquired  by  himself  ox 
inherited  Item  anoeators.]  .  ^ 


CHAPTER  n. 

Pa/rtUiont  made  hy  a  Father, — of  property  ancestral, — and  of 

his  own  acg^mitions. 

In  the  next  place,  the  period  for  the  distribution  of  an  estate  left  by  a  paternal 
'ather  or  other  ancestor,  is  propounded    On  that  subject  Vrihaspati  says,  "  On  the 


demise  of  both  parents,  participation  among  brothers  is  ajlowed :  and   eroi  while  they  aie 
both  living,  it  is  right  if  the  mother  be  past  child-Jt>earing." 

2.  This  passage  does  not  relate  to  the  father's  wealth;  for  the  text,  concerning  the  exdu- 
iijve  right  of  a  son  bom  afteir  partition,  would  tbe  without  relevancy :  since  there  can  be  no 
son  bom  when  the  woman  is  past  child-bearing.  Nor  can  it  be  supposed  to  relate  to  the 
mother's  goods  :  for  she  would  thus  be  strip  t  of  her  wealth.  The  condition,  that  she  be  past 
child-beanng,  must  then  relate  to  the  estate  of  the  grandfather  or  other  ancestor. 

8.  Neither  can  the  circumstance  of  her  being  past  child-bearing,  be  a  cause  of  partition 
independentiy  of  choice :  for  there  can  be  no  partition  without  a  wiU  to  make  it. 

4.  If  it  bo  asked.  *  admitting  a  choice,  whose  must  it  be  V  The  answer  is  the  father's ; 
as  d^uoe^  from  the  text' of  Gautama  :  ^  After  {tiie  demise  of  the]  father,  let  sons  share  his 
estate.    Or  ^hile  he  lives,  if  the  mother  be  past  child-bearing,  and  he  desire  partition." 

6.  Hence  {sinoe  such  is  the  import  of  Yrihaspati'e  text]  the  decease  of  both  parents  is 
one  period  [for  the  partition  of  the  grandfather's  estate  :]  and  since  "  parents"  are  here  exhi- 
bited in  the  dual  number,  a -division  of  the  father's  estate,  among  brotiiers  of  the  wbolQ 
blood,  ought  [in  strictness]  to  be  made  only  after  the  decease  of  the  mother. 

6.  The  mention  of  the  mother's  demise,  does  not  here  imply  partition  of  her  goods:  since 
the  phrase  "  even  while  they  are  both  living"  cannot  relate  to  the  mother's  separate  pxt>perty. 
It  must  be  understood  as  relating  to  the  property  of  another  person ;  for  the  legality  of  par- 
tition in  the  instance' of  snrvivalls  there  nropounded,  (as  appears  IhMn  the  word  even,)  in 
the  same  case  in  which  the  demise  of  bom  parents  was  declared  a  reason  of  distribution. 
The  death  of  the  mother  must  not  be  expounded  as  relative  to  her  goods.  This  subject  will 
be  fully  considered  in  its  place. 

7.  Therefore  the  death  of  both  parents  is  one  period  for  partition  of  an 
estate  inherited  trom  a  grandfather  or  other  ancestor,  and  the  other  Is  by  the 
cOioice  of  the  father  when  the  mother'is  past  child-bearinsr- 

&  A  division  of  it  does  not  take  place  without  the  father^  choice: 
idnce  Menu,  Nareda,  Gautama,  Baudhayana,  (Sanoha  and  Idchita,  and  others,  (in  the  follow- 
ing passages,  '*  they  have  not  power  over  it,*'  "  they  have  not  ownership  while  their  father  is 
alive  and  ftree  from  defect,"  "  while  he  lives  if  he  desire  partition,"  "  partition  of  herita^  "bf 
consent  of  the  father,"  "  partition  of  the  estate  being  authorized  while  the  father  is  linn^." 
Ac.,)  declare  without  restriction,  that  sons  haye  not  a  right  to  any  part  of  the  estate  wmle 
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the  father  igUring.  And  tiiAtpArtitioiiaviita  fail  dioiM:  for  theM  t«tf,  dadAmtorj  of  a 
want  of  power,  and  reqniiing,  the  fkther'e  oonfentt  most  relate  also  to  uiopeity  anoeetral : 
■iiiee  the  tame  anthorihaTe  not  eeparatolyxiropoimded  a  diatinct  period  for  the  diriaioa  of 
an  eftate  inherited  from  an  anoeator. 

9.  The  text  of  YajnayawaloTaC"  The  ownenhip  of  father  and  son  is  the  eame  in  land 
vfaioh  waa  aoonired  by  hia  father,  or  in  a  oorrody,  or  in  ehattela/*}  properly  aignifiea,  aa 
rightly  ezpUined  by  the  learned  Udvota,  that,  *  when  one  of  two  brothers,  whoee  fttther  ia 
tirmg,  ana  who  hare  not  reoeiTed  allotmenti,  dies  lea-ring  a  son  ;  and  the  other  aorriTee  : 
and  the  fother  afterwarda  deoeaaee  ;  the  text,  declaratory  of  dmilar  owninhip,  ia  intended 
to  obriate  theoonchiaion,  that  the  sorriving  eon  alone  obtaina  hia  eetate,  because  he  ii  next 
of  Un.  As  the  father  haa  ownerahip  in  the  grandfbther'a  eatate  :  ao  hare  hia  aona,  if  ha 
be  dead.  There  ia  not  in  that  case,  any  distinotion  founded  on  greater  or  leaa  propinqnity ; 
for  both  eooally  confer  a  benefit  by  offering  a  ftmeral  oblation  of  food,  aa  wj^wA  at  aolemn 
pbaeqniea.'    Siush  ia  the  author'a  rn«^n<«<' 


10.  Accordingly  a  great  grandaon,  whose  father  Caa  well  aa  grandfather)  ia  deoeaaed,  Is 
in  like  manner  an  eqoal  claimant  with  the  aon  and  grandson.  Tor  he  likewise  preeentsa 
toneral  oblation. 

11.  But,  if  sons  had  ownership,  during 'the  Ufa  of  their  fkther,  in  their  grandfkther's 
estate,  then,  shonlda  diTision  be  made  between  two  brothers  one  of  whom  haa  male  iasne  and 
the  other  haa  none,  the  children  of  that  one  would  participate,  ainoe  (according  to  your 
Qpinionj  t|)ey  haye  eii^ially  ownership. 

U.  It  should  not  be  objected  that  such  cannot  be  the  meaning  of  the  text  sa  not  being 
the  snbleot  premiaed :  for  the  case  of  grandsons  by  difEeient  iathen,  waa  the  proposed 
subject 

18.  A  "corrodr**  (9)  signifies  what  is  fixed  by  a  promise  in  this  form,**  I  will  giro  that 
in  erery  month  of  KartikL" 

14.  "  Chattels.**    From  their  association  with  land,  slayes  must  be  here  meant. 

15.  Or  the  meaning  of  the  text  (9)  may  be,  aaaet  forth  by  Dhareswara,  'Atfather,  oc« 
en^ed  in  airing  allotmenta  at  hia  pleasure,  has  equal  ownership  with  his  sons  in  the  pater^ 
nal  grandmther'a  estate.  He  ia  not  priTileged  to  make  an  unequal  diatribntion  of  it,  at  his 
choice,  aa  be  ia  in  regard  to  hia  own  acquired  wealth.* 

19.  So  yiahnuaays,**Whena  father  separates  his  sons  from  himself;  his  wHl  reffulates 
the  diTision  of  hia  own  acquired  wealth.  But  in  the  estate  inherited  from  the  grandfather,  the 
ownership  of  father  and  son  is  equal.*' 

17.  Thia  ia  Tery  dear.  Wben  the  fkither  separates  his  Bons  ttom  himself; 
he  may,  by  hia  own  choice,  grive  them  greater  or  lees  allotments,  If  the  wealth 
were  acquired  by  himself :  hut  no  so.  if  it  were  property  inherited  ttom  the 
irrandfatner :  becauae  they  haye  anequal  ri^t  to  it.  Ttub  tathsr  haa  not  in  auch  case  aa 
unlimited  discretion, 

la  Hence  [since  the  text  beoomea  pertinent  by  taking  it  in  the  sense  aboTe  stated;  or 
because  there  is  ownership  restricted  by  law  in  respect  of  shares,  and  not  an  unlimited  dis- 
tireiion  ;]  both  opinions,  that  the  mention  of  like  ownership  provides  for  an  equal  diTision 
between  fitther  and  aon  in  the  oaae  of  property  ancestral,  ana  that  it  estshlishes  the  son's 
light  to  require  partition,  oi:^t  to  be  r^ecteq. 

19.    Other  texta  should  be  explained  in  the  Tery  same  manner. 

SO.  It  is  consequently  true,  [since  the  tegrts  aboTe  cited  do  not  imply  eo-ordinate 
ownership,]  that  the  father  has  hia  double  shcure  of  wealth  inherited  from  the 
grandfather  or  other  anceetor  ;  and  that  a  distribution  takes  plaoe  at  the  will  of 
the  flather  only,  and  not  by  the  choioe  of  his  sons. 

91.  ''^If  the  father  reooTer  paternal  wealth  [seized  by  atrangera,  and]  "  not  reooTered  (by 
other  ahaxvra,  nor  by  hia  own  futher,]  he  ahall  not,  unleea  willing,  ahare  it  with  his  sons  :  for 
In  fact  it  waa  acquired  by  him.**  In  this  paaaage.  Menu  and  Yiahnu,  declaring  that  he  shall 
not,  unless  willing,  ahare  it,  becauae  it  waa  acquired  by  himaelf,  aeem  thereby  to  intimate  a 
partition  among  aona  eTen  against  the  father*8  will,  in  the  case  of  hereditary  wealth  not  ac- 
quired (that  ia,  recoTered,)  by  him.  But  here  also,  the  meaning  is,  that  a  father,  settinff 
about  a  partition,  need  not  distribute  the  firrandf)Ekther*s  wealth,  which  he 
retrieved  :  but  must  so  distribute  the  rest  of  it,  fA  not  according  to  hia  own 
pleasure.    Those  authors  do  not  thereby  in^cate  partition  at  the  choice  of  sons. 

2S.  The  father  has  ownershto  in  gens,  pearls,  and  other  moveables,  thoufirh 
inherited  ftt>m  the  grandfather  and  not  reoovered  by  him,  Just  as  in  his  own 
acquisitions  ;  and  has  power  to  distribute  them  unequally,  aa  Yajnyawalcya 
intimates,  "  The  father  ia  master  of  the  gems,  pearls,  an4  corals,  and  of  all  (other  moTeable 
property :)  but  neither  the  fkther,  nor  ue  grandfather,  is  so  of  the  whole  immoTeabls 
0rtate.** 

88,   Since  the  grandfathtr  is  here  mentiooed,  the  text  must  rdate  to  his  efBBoti.   By 
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ftgftiniayiii9<'An''aittfgpeaIMiiff«*8«ma,pMur]i,  ^'*itit  thown,  that  the  tetber  haa 
authoiitF  to  make  a  gift  or  any  similar  dlspoBitioii  of  all  efleota,  other 
tliaa  land.  Ac,  bnt  not  mmoFeablat,  a  ooirod^  and  ohattab  (i.  e..  alavet.)  Binoe  here 
alao  it  it  Mid  **  the  whole/*  this  prohibition  forbids  the  gift  or  otiber  alieoation  of  the  whole, 
beoaoae  (immoveableB  and  similar  iKMaeaaionfl  are;  means  of  supporting  the  fkmily.  For 
ttie  malnteaaace  of  the  family  is  an  taMUspensable  oblifiratlon ;  as  Mann 
posit!  relT  declares,  **  The  support  ofpersoos  who  should  be  maintained  is  the  approTea 
means  oi  attaining  heaTen.  Bat  hell  is  the  man's  portion  if  they  soifer.  Therefore  Oot  a 
master  of  a  tsmily)  oaxeftilly  maintain  thorn." 

34.  The  prohibition  is  not  against  a  donation  or  other  transfer  of  a  small  part  not 
inoompatlble  with  the  support  ofthe  fsmily.  Fer  the  insertioa  of  the  word  **  whole"  woold 
be  unmeaning  (if  the  gift  oferen  a  small  part  were  forbidden.) 

S6.  From  the  expre«  mention  of  immoTeables,  a  prohibition  is  inferred  by  the  analogy 
QjEempUfled  in  the  loaf  and  stall;  against  the  gift  or  other  trans&r  of  a  oorrody  or  of 
sUtss. 

S6.  Bnt,  If  the  fiBtmily  cannot  be  supported  without  selllncr  the  whole  Im- 
moveable and  other  property,  eren  the  whole  may  be  sold  or  otherwise  dis- 
posed of :  as  appears  firom  the  obvious  sense  of  the  passage;  and  beoaose  it  is  directed,  that 
a  man  shonld  t^  all  means  proserre  himself. 

97.  It  should  not  be  alleged,  that  by  the  texts  ofVyasa(**ABinflrlepcu-oener  may  not 
wthout  oonsent  of  the  rest,  make  a  sale  or  gift  of  the  whole  immoveable  estate,  nor  of  what  is 
common  to  the  family.**  «*  Separated  kinanen,  sa  those  who  are  unseparated,  are  equal  in 
respect  of  immoveables :  for  onehas  not  power  over  the  whole  .to  give,  mortgage,  or  sell  it") 
one  person  has  not  power  to  make  a  sale  or  other  txansftr  or  such  property.  For  here 
also  (in  the  very  Instance  of  land  held  tai  common.)  as  in  the  case  of  other 
soods,  there  equally  exists  a  property  consisting  in  the  power  of  disposal 
at  pleasure. 

S8.  But  the  tsKts  of  VyiiBa  (97,;  exhibiting  a  prohibition,  are  intended  to  show  a  moral 
<»iIl8noe :  since  the  fkmily  is  distressed  by  a  sale,  gift  or  other  transfer,  which  argues  a 
disposition  in  the  person  to  make  an  ill  use  of  his  power  sa  owner.  They  are  not  meant  to 
invalidate  the  sale  or  other  transfer. 

99.  Bo  likewise  other  texts  (sa  this, «  Though  immoveables  or  bipeds  have  been  acquir- 
ed by  a  man  himsell  agift  or  sale  of  them  should  not  be  made  by  him,  unless  convening  all 
the  sons,")  must  be  mterpreted  in  the  same  manner.  For  here  the  words  **  should"  *'  be 
made"  must  necessarily  be  understood. 

80.  Therefore,  Since  it  Is  denied,  that  a  fflft  or  sale  should  be  made,  the 
precept  is  lnfrai|ged  by  making  one.  But  the  ailt  or  transfsr  Is  not  null : 
ror  a  net  cannot  be  altered  by  a  hundred  tezGi. 

81.  Accordingly  [since  there  is  not  in  such  case  a  nullity  of  gift  or  alienation.]  Narad* 
says :  "When  there  are  many  persons  sprung  ftom  one  man,  who  have  duties  apart,  and 
transactions  apart,  and  are  separate  in  business,  and  character,  if  thev  be  not  accordant 
In  aihirs,  should  they  give  or  sell  their  own  shares,  they  do  all  that  as  t  hey  please,  for  they 
art  masters  of  their  own  wealth." 

89.  We  resume  the  subject  Thus,  fbr  the  reasons  before  stated,  shice  the  equal  parti- 
dpation  of  fhther  and  son  in  the  estate  of  the  grandfather  or  other  ancestor  would  be  incon- 
gruous ;  and  since  it  cannot  be  intended  by  t&  text  (9)  to  confer  on  sons  a  right  to  demand 


partition;  that  text  must  either  be  meant  to  prevent  an  unequal  distrfbuucn  depending 
■olely  on  the  fhther*s  pleasure,  [according  to  Dhareswara's  interpretation ;  16.]  or  it  must 
intend  the  equal  righted  a  nephew  whose  fttther  is  deceased,  to  share  with  his  uncle  i  [coofSorm- 
.._...  ..     .^^  exposition. 9.] 

Dce  sons  have  not  power  to  require  partition]  a  division  even  of  wealth 
e  grandlbther  must  be  made  by  the  sue  choice  of  the  fkther.  But,  wiUi 
at  it  is  requisite,  the  mother  should  have  ceased  to  be  capable  of  bearfaig 


ably  with  the  other  exposition.  9.] 

88.  Thus  [since  sons  have  not  power  to  require  partition]  a  division  even  of  wealth 
inherited  from  the  grandlbther  must  be  made  by  the  sue  choice  of  the  fkther.  But,  wiUi 
this  difterenoe,  that  it  is  requisite,  the  mother  should  have  ceased  to  be  capable  of  bearfaig 
Issue:  whereas,  in  the  instanoeofhis  own  acquired  property,  partition  takea  efllect  without 
that  condition.  But,  after  the  demise  of  the  fhther.  It  takes  place  equally  in  the  case  of  both 
■«rts  of  property  [the  father's  estate  or  the  grandfather's]  without  distinction. 

84.  Therefore  the  periods  of  partition  are  two,  eren  in  the  case  of  wealth  inherited  from 


feoorvo  for  himself  a  double  share  of  property  ancestraL   F^ 
saying  "The  fhther  may  himself  take  two  shares  at  a  partition  made  in  his  Ufet 
Nareda,  /*Iiet  the  fether,  making  a  partition,  reserve  two  shares  for  himself;"  do  so  ordain 
withoutjrestciotion. 

,88.,  Besides, a  double  ihareottho  gxand-flithot'f  voalth  ii  th«  other's  duo  by  thU 
[foUovlBtflr 
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87.  I)edaetloMofatirenlieUiptft(withtlMb««ofaUtliedMtto^ 
tieth,  and  of  a  onarter  tliereof,  are  propounded  bya  piiwge  of  Maiiii:  (**  The  portion  deduct- 
ed for  the  eldest  ie  the  twentieth  part  of  the  heritage,  with  the  heet  of  aU  the  chattels ;  for 
the  middlemoet,  half  of  that;  for  the  yoongest  a  quarter  of  it,";  and  shares  increased  by  one 
portion,byhalf  of  one,  and  Iiy  a  qoarter,  are  propounded  tr  other  psssiges  of  the  same 
anthor :  ('*  If  a  dedoetion  be  thus  made,  let  eqoal  shares  of  the  residue  be  allotted ;  bnt  if 
thero  be  no  dedoctian.  the  shares  must  be  distrilmted  in  this  manner ;  let  the  eldest  hare 
a  doable  share;  and  the  next  bom,  a  share  and  a  half;  and  the  Totrngest  sons  each  a  share: 
thus  is  the  law  settled.")  Oaotama  likewise,  after  directing,  tiiat'' A  twentieth  part  shaU 
belong  to  the  ddest,  besides'a  pair  [of  coats  or  sheep,]  a  oar,  together  with  beasts  tiiat  hare 
teeth  m  both  jaws,  and  also  a  cow  and  boll :"  (L  e.  a  pair  of  fpati,  or  the  like,  a  oar  with 
hones  or  other  beasts  baTing  teeth  in  both  jaws,  and  a  boll  together  with  a  cow;  all 
tiiis  shaU  belong  to  the  eldest:)  and  after  directing,  that  "Oattle  bund  of  one  eye,  or  aged, 
dwaiUsh,  or  disfigured,  shall  belong  to  the  middlemost,  if  there  be  more  than  one ;"  (L  e. 
aged  or  old,  dwarash  or  stunted,  disfigured  or  having  a  distorted  tail :  these  shall  appertain 
to  the  middlemost,  provided  the  oatue  be  nnmeroos ;)  and  after  nirther  direeting,  that 
"  A  sheep,  grain,  iron,  a  house,  and,  together  with  a  cart,  one  of  each  sort  of  ( 

"shidlbegfiintotheyou        '      * 

other  tfatec^  sa  specified, 
equally  the  whole  of  the 
Id  the  ekUst:  *<Or]«t  ' 

38.  It  most  not  be  argued,  that  the  eldest  has  a  double  share  allotted  to  him  as  the 
aequirer  of  the  wealth.  For  the  allotment  of  two  shares  is  directed  *'if  there  be  no  deduc- 
tion :"  now  a  deduction  eould  not  be  supposed  in  the  ca#e  of  an  acquisitinn ;  and.  since  the 
middlemost  and  youngest  are  not.  inasmuch  as  they  are  acquirers  of  the  property,  distin- 
guished from  the  eldest,  the  sssigning  of  a  share  and  a  half;  or  other  less  portion,  [sa  a  share 
and  a  quarter,]  to  them,  would  be  finocngmous,  and  the  use  of  the  term  **  eldest,*'  Ac  would 
be  impertinent. 

80.  Aooordinriy,  in  the  ease  of  a  partition  between  an  appointed  daughter  and  a  true 
legitimate  son,  Usau  ordains,  ^  A  danniter  haTing  been  Mpomted.  if  a  son  be  afterwarda 
b^n,  the  division  of  the  heritage  must  m  that  case  be  equal,  since  there  is  no  riflhtofpri- 
mogwitufe  for  the  woman."  llras  propounding  equal  partition,  because  there  u  no  ruht 
of  primogeniture  in  this  instance  by  reason  of  hat  sex,  um  author  thereby  intimates,  that 
a  male  would  have  had  a  double  share  [in  right  of  his  being  eldest] 

4a  In  regard  to  what  is  said,  that  sa  in  the  instance  of  the  Holaka.  a  passage  of  rere- 
lation  to  this  effect,  **  The  Holaka  ought  to  be  performed,"  is  assumed  for  the  justification 
of  the  praotiee  of  celebrating  that  festiTal  which  is  in  use  among  the  Prachyas  ;  (for  it  can 
be  snincientJy  justified  by  such  a  paamge ;  and  one,  containing  the  word  Prachya  or  other 
restriotiTe  term,  need  not  be  supposed,  since  the  proof  of  it  would  be  burdensome ;)  so.  in 
thM  case  Ukewiae,  a  paamge  of  rev^ation  in  these  words,  **  Let  the  acquirer  take  a  double 
share,"  must  beintered,  and  not  one  containing  the  word  "eldest"  or  other  restrietiTe 
term.    That  argument  is  not  right ;  for,  in  the  one  case,  the  practice  obeerred  by  the  Pra- 


preoept  of  rerelation,  wfaidi  mtst  be  presumed  to  that 
it  one  containing  the  term  Prachya  must  be  supposed  for 


ehyaa  can  be  Justifled  by  a  general  i 
end.    ltdKRiIdnot  bealle^  thai 

the  aake  of  justifying  the  omMon,  ._  , , 

consisting  in  non-performance,  is  no  fit  reason  for  presuming  a  lost  revelation.  But,  here, 
since  ICanu  and  the  rest  use  the  word  "eldest."  a  passage  ox  scripture  containing  that  term 
ought  to  be  presumed  to  justify  its  insertion ;  not  one  exhibiting  the  word  "acquirer;" 


lion,  of  that  festiTal  by  others  than  Prachyas.    OmMon, 


since  there  is  no  necessity  for  assuming  this :  nor  is  there  any  soedal  authority  for  the  furoof 
of  one  containing  both  terms.  It  should  not  be  alleged,  that,  nnce  it  is  neoessary  to  suppose 
a  rerdation  for  ue  purpose  of  authorising  the  acquirer's  double  share  in  other  cases,  that 
mi^  be  the  migin  ox  the  law  in  this  case  also,  for  it  is  an  easy  conclusfon,  and  the  word 
'^ eldest"  may  ^gnify  the  acquirer.  The  rererse  is  equsUy  possible:  fSor.  if  a  revelation  con- 
tainiag  the  term  "eldest"  be  supposed,  even  the  word  "acquirer'  mifl^t  just  as  well  be 
presumed  to  signify  eldest,  since  there  is  no  around  of  preference.  Besides,  on  the  same 
'  ' )  of  fsdUtv,  a  supposed  passage  of  Scmture,  oontaining  three,  four,  or  more  terms, 


may  be  any  how  mfeiriea  flrom  reasflffiing ;  andthe  terms  of  the  whole  law  may  be  made  to 
relate  to  it,  by  interpreting  them  accorcung  to  analogy  and  metaphor :  and  thus  may  yoo 
demonstrate  your  skill  in  tioe  law.  Therefore,  since  an  established  practice,  or  a  sentence  of 
memorial  law.  firom  which  a  passage  of  scri^;»ture  is  to  be  inferred,  may  be  sufficiently  justi- 
fied by  assummg  a  passage  in  which  the  particular  practice  is  deecribed,  or  the  words  of  the 
laware  oontained ;  more  should  not  be  presumed.  And  suoh  is  the  import  of  the  reasoning, 
instanced  under  the  head  of  HoUtkk 

41.  Acoordin^y  [sfaice  piimoffeDlture  and  aoQuisitlon  are  severally^  and 
independently  or  each  other,  reasons  for  the  allotment  of  a  double  snare,] 


'  He,  amongst  them  who  has  made  an  aoquiaition,  may  take  a  double  portion  of  it."  Two 
ahares  being  thus  ordained  by  this  author  in  right  of  acquisition,  his  direction  for  a  double 
aJlotment,  to  be  given  to  the  eldest  brother  would  be  impertinent. 

43,  TherightoftakiDgadoiibtoihaceitoOyiiiiotooofliiedtotlieeMeofprimogonititte. 
17 
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Thus  VtUBXSPkVi  wn  :  "  The  eldest  by  birtb,  by  science,  and  by  ffood  ^puOities,  shall  obtain 
*<  a  double  share  of  the  heritage,  and  the  rest  shall  share  alike  :  bat  he  is  as  a  father  to 
them."  If  the  allotment  of  tvo  shares  irare  only  in  right  of  acqtdsitalon,  the  mention  of  birtb 
•denoe,  and  good  qualities,  vonld  be  useless. 

48.  This  double  portion  is  applicable  to  the  case  of  partition  amons 
whole  brothers  [or  among  half  brothers  only  ;]  and  the  deduction  of  a  twentieth  pari 
for  the  eldest  is  reUtire  to  nsxtition  among  brothers  of  both  the  irtiole  and  the  half  bkKxL 
For  VaraASPATi  says  : "  All  sons  of  regenerate  men.  bom  of  women  equal  by  dass,  should 
**  share  alike  after  giving  a  deduction  to  the  eldest." 

U.  Since  partition  among  sons  bom  of  several  wives,  equal  by  elass,  is  hefb 
stated  as  preceded  br  a  deduction,  it  follows,  that  the  doctrine  of  a  double  share  relate! 
to  the  case  of  whole  brothers  :  ana  this  is  proper,  for  the  eLdet  brother  has  the  greater 
weight  among  his  brethren,  firom  tiie  circumstance  of  his  being  of  the  whole  blood. 

45.  The  deduction  also  of  one  in  ten  cows,  ftc..  must  not  be  made.  So  Mnrn  dedarei  ; 
**  Among  brothers  successftil  in  the  performance  of  their  duties,  there  is  no  deduction  of 
"  tiie  best  in  ten,  though  some  trifle,  as  a  mark  of  greater  Teneimtion,  should  be  giTcn  to 
«the  first  bon? 

46.  By  the  reasoninff  thus  set  forth,  if  the  elder  brother  have  two  sfaaiei  of  the  iktfaer's 
estate,  how  should  the  highly  Tenerable  father,  being  the  natural  parent  of  the  brothers, 
and  competent  to  sc^  give  or  abandon  the  property,  and  being  the  root  of  all  connexion  with 
the  grandfather's  estate,  be  not  entitied,  in  like  circumstances,  to  a  double  portion  of  his 
own  father's  wealth  T  vbihaspati,  extending  to  the  eldest  son  tiie  ris^t  to  a  double  share 
because  he  is  like  a  father,  as  expressed  in  a  passage  above  cited  (42,J  does  Uiereby  intimate 
a  maxim,  that  the  father  shall  have  two  shares  :  and  the  maxim  is  actually  propounded  by 
Vbihaspati  ;  for  he  ordains  such  an  allotment  in  general  terms  :  **  The  father  may  himself 
take  two  shares  at  a  partition  made  in  his  life-time."  So  Na'bbda  says  :  **  Let  Ihe  father, 
**  making  a  partition,  resenre  two  shares  for  himself ;  and  the  mother  shall  take  an 
«  equal  share  with  her  sons,  if  her  husband  be  deceased." 

47.  A  father,  distributing  the  goods,  may  take  two  shares  for  himself.  The  oonstmetioil 
of  the  sentence  is  not,  "  A  fauer,  cUstributing  his  **  own  goods,  may  take  two  shares  :"  foe 
that  would  contradict  the  doctrine  before  stated. 

48.  Besides,  if  the  father  and  son  are  to  share  <Knaally  the  grandfather's  wealth,  [under 
texts  declaratory  of  their  similar  or  equal  rights,!  it  must  be  affirmed,  tliat  as  much  as  is 
the  father's  share,  so  much  [in  number  and  quantity,]  is  the  son's  :  not,  that  the  rery  same 
effects,  and  same  m  quanti^,  which  are  the  other's,  are  also  the  son's :  for  thus  the  property 
would  be  in  common  ;  and  it  might  be  concluded,  that  like  the  goods  of  husband  and  wif&t 
no  partition  thereof  could  take  place.    "     ' 

49.  Now.  if  the  case  were  so,  [that  is,  if  sons  were  entitled  to  share  with  their  fsther 
allotments  of  equal  amount,  while  nis  property  continued  ;  the  eldest,  together  with  his  son] 
would  have  four  shares,  if  two  must  be  allotted  to  hii  son,  at  the  same  tune  that  two  are  al« 
lotted  to  the  eldest  himself  in  right  of  primogeniture  :  and  one  share  only  would  belong  to 
another  brother.  Thus,  if  the  eldest  brother  bsTe  many  children,  and  equal  portions  must  be 
assigned  to  them,  as  to  their  father,  a  mere  trifle  would  remain  for  a  younger  brother, 
^which  would  be  in  contradiction  to  great  authorities. 

60.  As  for  the  text  of  Yrihasnati  :  **  in  wealth  acquired  by  the  grandfather,  whether  it 
oonsist  of  moTcables  or  immoYeables,  the  equal  participation  of  father  and  of  son  is  ordain- 
ed :"  its  meaning  is,  that  the  participation  shiUl  be  eaiud  or  uniform,  and  the  fltther  is  not 
entitled  to  make  a  distribution  of  greater  or  less  snares  at  his  choice,  as  he  may  do  in 
the  instance  of  his  own  acquired  goods.  It  does  not  imply,  that  the  shares  must  be 
alike.       i-  •  -    •       <    ■       ,•  .       - 

61.  Or  the  text,  deolaratotr  of  equal  shares,  may  relate  to  a  fatiier  ^ffao  is  Umaelf  too 
of  two  ffttbers  ;  [one  thenatitel,  and  ibe  Other  the  adoptive  parent.} 

62.  The  passage,  ^hioh  declares  that  <*  the  ownership  of  the  fktber  and  son  is  the 
WunjB/' has  becA  already  expounded,  (9.  fto.)         ,■        ■  . 

68.  Moreoyer,  it  is  said,  if  that  father  be  eldest,  as  rescuing  his  own  father  from  the 
misery  to  which  a  flhildlesil  person  is  doomed,  it  is  assuredly  reasonable,  that  he  should  have 
an  allotment  twice  as  gr^t  as  his  own  sons,  in  the  same  case  in  which  he  would  have  double 
the  allotment  of  his  brothers;  because  he  wasas  a  father  to  them,  for  it  is  throu^  him,  that 
his  sons  are  connected  with  the  hereditii^  property.  But  If  he  be  not  the  eldest  son  of  hia 
father,  he  takes  only  an  equal  share  with  his  sons. 

64.  That  is  not  accurate.  For.sinoeashareand  ahallorother  nedflo  aUotment,  la 
ordained  for  the  middlemost  and  otbersons,  it  is  asi^aredly  fltj  that  the  father  should  have  a 
double  share,  in  right  of  paternity  ;  and  it  is  not  proper  on  the  part  of  yourself  and  the 
holy  writers,  to  dinot  the  equal  particqiation  of  father  and  son  in  general  terms. 

66.  Besides,  the  allotment  of  two  shares  to  the  father  is  not  properly  applicable  to  Us 
own  acquired  wealth :  as  appearsfrom  the  droumitanoeL  thatthe  oistribntion  of  it  follows 
hischoiiDe.  The  precept  regarding  that  allotmsntwould  be  supetfluouSySiiiQe  he  may,  at  hia 
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ciioiMthaTe  either  more  or  1MB  than  two  or  than  three  Bhang.  Noro&nthe  ieott  be  resfcrIo« 
tire,  for  it  would  contradict  Yiahnn,  who  saya  :  *'  When  a  ikther  Beparatea  hit  boob  from  him- 
self hia  own  will  regulates  the  distribution.  But,  in  the  estate  inherited  from  the  grandfltthes 
the  ownership  of  father  and  son  is  equal." 

56.  The  meaning  of  this  passage  is, 'In  the  ease  of  his  own  aoqnired  property,  whateree 
he  may  choose  to  reserve,  whether  half,  or  two  shares,  or  three,  all  that  is  permitted  to  him 
by  the  law :  bnt  not  so,  in  the  case  of  property  ancestral.' 

67.  Aocordinglv  Harita  says :  "  A  fi&ther,  during  his  life  distributing  his  property, 
'*  mar  retire  to  the  forest,  or  enter  into  the  order  suitable  to  an  agedman ;  or  he  may  re- 
**  main  at  home,  having  distributed  small  allotments  and  keeping  a  greater  portion  :  should 
**  he  become. indigent,  he  may  take  bade  from  them/' 

68.  By  this  text  the  fiftther  is  authorized  to  distribute  a  small  part,  and  to  reserve  the 
greatest  portion  of  his  wealth.  "The  order  suitable  to  an  aiged  man,*'  intends 
retiremeni. 

60.  AsfortheteztofSankhaandLikhita.  *'Ifhe  be  son  of  one  ikther  <*  (Mopvira],  he 
**  ma,y  allot  two  shares  to  himself,"  the  sense  of  it  is  this 'The  word  ec<tputra  means  son 
*  of  one  man :  it  is  not  a  compound  eoithet  signifying  one  who  has  an  onfy  son ;  for  that 
'  mode  of  construction  prevails  less  than  the  other.  "  A  son  of  one  man"  is  a  true  legiti- 
mate son.  The  father,  being  such,  is  entitled  to  a  double  share :  not  so  one  who  is 
(e#44«r^a)  issue  of  the  soil,  thoU|^  lie  be  the  father  of  the  famfly.«  But  the  text  before 
cited  (9),  declaratory  of  the  equal  ownership  of  father  and  son,  must  be  explained  as  intea- 
dtag  a  father  who  was  {cthetrqfa)  issue  of  tJie  soil  or  wife. 

60.  The  oiEqnring  of  the  soil  is  indeed  son  of  two  fathers.  Baudhayana  declares  him  so: 
*'  The  son  who  is  begotten  by  another  on  (he  authorised  wife  of  a  man  deoeased,  impotent. 
*' or  distempered,  is  son  of  me  soiL  He  is  considered  as  son  of  two  fathers,  as  ^irtaking  of 
**  bo^  families,  and  as  heir  to  the  wealth  and  obsequies  of  both." 

61.  The  meaning  of  this  is,  that  the  son  begotten  by  another  person  on  the  wife  of  an 
impotent  man  or  thelike,  with  the  hxuband's  consent,  is  termed  \cthetrqfa)  the  son  of  the 
SOIL 

63.  So  Nareda  says : "  The  produce  of  seed  which  is  sown  in  a  field  with  permis- 
**  sioD  of  a  i>roprietor,  is  considered  as  belonging  to  both  the  owner  of  theseed  and  the  pro- 
"pxietorofthesoiL" 

68.  Hence  rsinoe  the  compound  epiiliet  is  a  construction  not  to  be  preferred  ;]  and  be* 
eanae  the  term  (scaptUra)  ought  to  be  made  significant  in  the  passage  in  question,  as  an  epi- 
thet of  the  agent  in  the  sentence ;  the  notion,  that  it  is  vaguely  uiod  as  an  epithet  of  the 
mbjeot,  is  confuted^ 

64.  Besides,  one,  who  continually  exclains  in  a  vague  sense,  terms  used  by  authors 
transcendantly  wise,  as  2(enu,  Qautama,  Daksha,  and  the  rest,  only  demonstrates  his  own 
nnsettledness. 

65.  Thus  theflBither  hcu9  a  double  share  even  of  wealth  acquired  by  hia 
own  son.  For  the  ezinression  is  general :  *'  let  him  reserve  two  shares  ;"  or  **  he  may  take 
two  shares."  Catyayana  declares  it  very  enlicitly :  "  A  fathar  takes  either  a  double 
"  share,  or  a  moietv,  of  his  son's  acquisition  of  wealth  ;  and  a  mother  also,  if  the  father  be 
"  deeeaeed,  is  entitle^  to  an  equal  portion  with  the  son." 

66.  The  meaning  of  this  passage  is,  that  the  fkther  has  a  right  to  take  either  a  double 
share  or  a  moiety  ofhis  son's  acquired  wealth* 

67.  It  must  not  be  explained  thus  :  *  From  the  acquisition  of  both  son  and  wealth,  the 
'  father  becomes  entided  to  two  shares;  but  fh>m  no  acquisition  of  a  son,  the  owner  keeps 
'  the  whols.'  For  it  is  admitted,  that,  when  partition  is  made  with  brothers,  one,  who  even 
has  not  got  a  son,  takes  two  8l)ares,  as  the  gamer  of  the  wealth  :  how  then  can  he  ke^  the 
whole  T  It  must  therefore  be  afOimed,  that,  if  any  relative  exist,  who  is  entitled  to  parti- 
cipate^ the  acquirer  has  two  shares ;  but,  if  there  be  none,  he  keeps  the  whole  :  and  thus  the 
meciflc  mention  of  fkther  and  son  becomes  unmeaning,  like  the  singing  of  a  drunkard.  Be- 
sUes,  acquisition  is  an  act  causing  property  ;  and  it  is  a  contradiction  to  say  that  it  does 
not  produce  property,  shioe  it  hasbeen  expressly  declared  to  do  so  [l^  the  wise.]  Neither  is 
it  true,  that  a  son  is  ue  property  of  his  father.  For  the;contrary  is  shown  under  the  head 
of  gift  of  a  whole  estate.  The  term  acquisition  would  be  therefore  metaphorical  in  regard 
to  SQIM,  and  literal  in  respect  of  wealth*  But  that  is  inadmissible  in  the  instance  of  a  single 
tonn  oooe  ottered. 

68.  It  must  not  be  argned,  tiiat  the  precspt  would  be  sopecfluons,  sinee  the  son's  right 
to  a  donUe  diare  is  demonstrable,  because  the  wealth  was  acquired  by  him ;  and  since  the 
fettm's  right  to  two  shares  is  also  dedndble  independeDtly  of  this  text ;  [and]  their  equal 
partidpaUoki  may  be  thence  inferred.  The  precept  is  siAniflcant :  since,  without  this  text» 
uhsre  is  no  grooKl  vox  concluding  afother's  nght  to  two  snares  of  his  soirs  wealth. 

60.  Besides,  if  the  teim  **  aoquhdtion  of  wealth"  be  interpreted  as  relating  to  the  father's 
goods,  Ui  right  of  taking  two  nhMes,  or  amoiety,  athisohoioe,  woold  be  toapplipable,  for 
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Idspowor  of  taldngr  Mcording  to  his  pleMon,  and  the  ezerdfle  of  fail  will,  are  mireetricted 
He  may  dhooM  to  take  a  shixe  and  a  half,  or  one  and  a  quarter,  or  three  qnartera  of  one 
■hare.  How  then  are  only  twocaeea  stated!  That  it  cannot  intend  a  restriction  [to  those 
two  oases]  nor  relate  to  the  father's  own  goods,  has  been  already  shown  [firom  two  paseages 
before  cited :]  and  it  is  as  fit  that  he  should  haTe  a  moiety  of  his  son's  acquired  wealth,  as 
It  is  that  he  should  have  two  shares  of  such  wealth. 

70.  Nor  does  the  test  intend  his  taking  a  moiety  of  two  shares,  or.  in  other  words,  a 
■inf^  share.  For  moiety  and  share  being  relatiTe  terms,  impW  a  something  of  iHiich  they 
are  parts :  and,  since  they  are  equal  in  regard  to  the  person  and  to  tiie  act  of  taking,  they 
oannot  relate  to  each  other.  As  the  interpretation,  ^iduch  takes  tiie  relative  term  *Sionble 
■hare,"  in  construction  with  **  acquisition  of  wealth^'  in  the  ablatiTe,  is  unexceptionable,  it  is 
also  right  to  construe  the  word  moiety  with  it :  for  the  terms  are  contiguous.  A  moiety  of 
the  wealth,  therefore,  is  meant;  notamoiety  of  two  shares,  or  in  other  words  a  single  share: 
fbr  it  would  be  improper,  yrhUb  the  obyious  term,  "  a  single  share,*'  might  have  been  used, 
to  emtdoy  a  term,  which  does  not  expiees  that  sense.  A  moiety  of  the  wealth,  then,  is  the 
itgfat  inteipretation. 

71.  Here,  thefatfaerhas  amoietfof  thegoeds  aoqniredby  hissonattfae  diaige  of  his 
estate  ;  the  son,  who  made  the  acquisition,  has  two  shares ;  and  the  rest,  take  one  apiece. 
But,  if  the  father's  estate  have  not  been  used,  he  has  two  shares ;  the  acquirer,  as  many ; 
and  the  rest  are  excluded  from  participation. 

75.  Or  else,  afkther,  endowed  with  knowledge  and  other  excellenflies,  has  a  right  to  > 
moiety :  for  an  increased  allotment  is  ffranted  to  the  eldest  by  science  and  otib^  sood 

qualities.    But  one  destitute  of  such  qualities  has  a  double  shsjre  in  right  merely  of  his 
paternity. 

78.  Therefore,  the  meaning  of  the  texts  is,  that  a  father  may  reserve 
fin*  himself  two  shares  of  wealth  which  has  descended  In  succession 
ittotn  ancestors,)  or  of  that  which  has  been  acquired  by  his  son.  He  is 
not  entitled  to  more,  however  desirous  of  it  he  may  oe.  But,  of  his 
own  acquired  wealth,  he  may  reserve  as  much  as  he  pleasea 

74.  Among  his  sons,  he  may  make  the  distribution  either  b7  giving  [to  the  first- 
born] or  witimolding  Tfrom  him]  the  deduction  of  a  twentieth  part  of  the  grandfkther's 
estate.  But,  If  he  make  an  unequal  distribution  of  his  own  acquired  wealth,  being  desirous 
of  giving  more  to  one,  as  a  token  of  esteem,  on  account  of  his  good  qualities,  or  for  his  sup- 
|K>rt  on  account  of  a  numerous  family,  or  through  compassion  by  reason  of  his  inoapad^, 
or  throng  favor  by  reason  of  his  piety ;  the  father,  so  doing,  acts  lawfrdly. 

76.  Tajnvawalkya  declares  it :  <*Alawftil  distribution,  made  by  the  father,  among  sors 
separated  with  greater  or  less  allotmenta,  is  pronounced  [valid]."  BoYrihaspati:  "Shares, 
which  have  been  assigned  by  a  father  to  his  sons,  whether  equal,  greater,  or  ues,  ahould  be 
maintained  by  them.  Else  thev  ought  to  be  chastised."  Kirada  likewise :  **For  such  as 
have  been  separated  by  their  father  with  equal,  greater,  or  less  allotmenta  of  wealth  that  is  a 
towftd  distribution}  for  the  father  is  the  lord  ofalL" 

76.  Since  the  drcumstanoe  of  the  father  befaig  lord  of  an  the  wealth  is  stated  as  a  teasoo; 
and  that  cannot  be  in  regard  to  the  grandfinthn's  estate,  an  unequal  distribution,  made 
by  the  fiiither,  is  lawful  only  in  the  instance  of  his  own  acquired  wealth.  Aooordin^y  Vishnu 
says,  "When  a  father  separates  his  sons,  ttom  himself,  his  own  will  regulates  the  division  of 
his  own  acquired  wealth.  But  in  the  estate  inherited  nom  the  grandfather,  the  ownerahip  of 
fktther  and  son  is  equaL" 

77.  As  a  superior  allotment,  in  the  form  of  a  deduetioD,  is  indicated  by  a  passage  of 
Tajmrawalkya,  (**  When  the  father  makes  a  partition,  let  him  separate  his  sont  according  to 
his  pleagure ;  and  either  dismiss  the  eldest  with  the  best  share ;  or.  if  he  choose,  all  may  be 
equal  sharers,")  how  is  any  other  unequal  distribution  here  ordainea  T  The  answer  is,  such 
oannot  be  tiie  meaning,  for  the  text  would  be  impertinent,  since  a  superior  allotment,  result- 
ing from  the  deduction  of  a  twentieth  part,  is  admissible  when  partition  is  made  by  brothers 
•Iter  the  demise  of  the  father. 

78.  Perhaps  the  text  is  propounded  for  the  purpose  of  legaliring  an  equal  distribution 
made  by  the  finther,  without  the  authorised  deductions  T  No :  for  then  a  less  allotment  only  is 
deolaiedlawfbl,  as  made  bythe  father  ;  and  the  word  greater  would  be  impertinent 

79.  BesideB.  if  the  mention  of  greater  or  less  shares  here  intend  the  regulated  deduc- 
tions, the  second  verse  of  the  stanaa  ("let  him  separate  his  sons  according  to  iiis  ^easure,"^ 
becomes  superfluous:  for  that,  which  was  to  be  declared,  is  ftally  spedfled  in  the  three  otner 
verses  of  that  text.  But,  according  to  our  interpretation,  the  phrase,  "let  him  separate  his 
sons  aooording  to  his  pleasure,"  relates  to  his  own  acquired  wealth ;  while  the  allotment 
of  the  best  share,  and  an  equal  distribution,  both  regard  an  estate  inherited  ttom  the  grand- 
fitther.   There  is  consequently  nothing  supemuouB. 

80.  Moreover,  two  modes  ofparUtion  after  the  death  ofthe&ther  are  actually  declar- 
ed by  Vrihaspati  in  these  words:  ^'Partition  of  two  sorts  is  ordained  for  co-heirs:  one,  in 
the  order  of  senioritv ;  the  other,  by  allotment  of  equal  shares."  By  saying  "  in  the  order 
of  MDiority,"  the  author  iodioates  ^peoiilo  deductioni.  Bqaal  partioipatioii  u  the  other  mode. 
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WoWttinoetwofloiitofmutiialpartitiooamonfffarotlienarethiuezin^    declared,  there 
irould  be  no  dietinction  between  thftt  and  a  distribation  made  by  a  father. 

8L  So  N&rada  iays :  *' The  Ikther.  being  adranoed  in  years,  may  himeelf  separate  his 
•ons  j^  either  dismissing  the  eldest  with  the  oest  share,  or  in  any  manner  as  his  inclination 
may  prompt." 

85.  The  nneqnal  distrfbution,  here  intended,  appears  eyidently  to  be  different  from  that 
which  consists  in  giving  the  best  share  to  the  first  born :  since  the  author,  having  noticed  the 
allotment  of  the  best  share  to  the  eldest,  acnin  says  <*  or  as  his  inclination  may  prompt;" 
thereby  distinctly  anthorirfng  any  nneqnal  distribatioo,  which  the  father,  for  reasons  before 
mentioiaed,  may  tidnk  proper  to  make. 

88.  Bat  the  text  of  Nasbda,  which  eapi  esses,  that  "  A  father,  who  Is  afOicted  with 
diseases  or  inflnenced  by  wrath,  or  whose  mind  is  engrossed  by  a  beloved  object,  or  who 
aets  otherwise  than  the  law  permits,  has  no  power  in  the  distribution  of  the  estate ;"  rela- 
tes to  the  case  where  the  father,  through  perturbation  of  mind  occasioned  by  disease  or  the 
Uke,  or  though  irritation  against  any  one  of  his  sons,  or  through  partiality  for  the  child  of  a 
Ikvourite  wife,  makes  a  dismbution  not  conformable  to  law.  Nevertheless,  unequal  partitioB 
is  lawful,  when  grounded  on  [either  of  the  four]  reasons  abovementioned. 

84.  Thus  Cattataka  says  :  **  But  let  not  a  father  distinguish  one  son  at  a  partitioo 
made  in  his  life-time,  nor  on  any  account  exclude  one  from  participation  without  snfBciait 
cause." 

86.  Let  him  not  distinguish  one  b7  the  allotment  of  a  ^eater  portion,  nor  exclude  one 
firom  participation  by  depriving  him  of  his  share,  without  sufficient  cause.  [This  does  not 
relate  to  specific  deductions:]  for  the  distinguishing  of  sons  bv  allotting  to  them  the  prescribed 
deductions^ [of  a  twentieth,  and  half  or  a  quarter  of  a  twentieth,]  extends  to  many  [viz.,  eld- 
est^ middlem€«t,  and  youngest ;]  and  is  not  confined  to  one.  One  son  should  not  be  distin- 
guished without  cause.  But,  for  a  sufficient  reason,  it  may  be  done.  Since  the  meaning  is 
*'  even  one  son."  The  distinguisfaing  of  one,  [as  here  forbidden,]  has  no  reference  to  specific 
deduction:  but  intends  a  distribution  made  according  to  the  father's  mere  pleasure,  as  be- 
fore ezplamed. 

86.  However,  nhea  sons  request  partition  in  fhe  fkther's  lif»-tlme,  an  unequal  aUotment 
should  not  be  granted  by  him.  Mskv  declares  it.  **  Among  undivided  brethren  if  there  be 
an  exertion  in  common,  the  father  shall  on  no  aeoonnt  make  an  unequal  distribution  in  such 
ease." 

87.  But  the  regular  deduction  ought  in  this  instance  to  be  allowed  by  the  father.  For 
it  is  not  of  the  nature  of  an  unequal  dbtrfbution ;  and  the  allotment  of  greater  or  lees  shares 
is  alone  forbidden. 

88.  ThuB  partition  made  by  a  father  [has  been  explained.] 


CHAPTER  IIL 

Partition  by  Brotliers. 
Section  I. 

Partition  improper  in  iT^e  Mother's  life-time.  Management  of  (Tie  affairs 
during  the  oontinvKince  of  the  family  parinerahip.  Any  one  co-par ce* 
ner  may  insiai  on  aeparaUon.  Bight  by  representation  admiiited  as  far 
as  the  third  degree. 

Partition  among  brothers,  after  the  demise  of  the  father,  is  next  explained.  That  par- 
tition ispronouncea  to  be  not  lawful,  among  brothers  of  the  whole  blood,  while  the  mother 
lives,  although  the  ownership  of  wealth  be  vested  in  them  by  the  death  of  their  father.  For 
the  text  (**  after  the  father  and  the  mother,"  &c.)  propounds  a  division  of  the  paternal  estate 
among  brothers  of  the  ^ole  blood  subsequent  to  the  aemise  of  both  parents. 

2.  It  doee  not  intend  a  distribution  of  themother'aflroods,  after  her  demise.  For  par- 
tition of  the  patrimony  only  ia  suggested  by  ^e  term  paternal ;  and  there  is  no  authority  for 
interpreting  it  parental. 

3.  Besides,  it  would  be  a  repetition:  for  the  division  of  the  maternal  estate,  OQ  the 
death  of  the  mother,  is  subsequently  noticed  by  Menu  in  a  separate  text. 

4.  Thus  Tajnyawaloya  says  "Let  sons  divide  equally  the  efEects  and  the  debts,  after  the 
death  of  both  parents.  But  daughters  share  the  residue  of  their  mother's  property,  after  pay- 
ment of  her  debts  ;  and  the  [male]  Issne  in  default  of  daughters." 

18 
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5.  fflnaetta  utter  half  of  tUfpaenseduywi,  that  soBfbiTa  110  Hgltt  of  parUe^tton 
In  the  mother's  ffoodc,  if  danghten  exist ;  tmt.  if  none  exist,  tbea  sons  EaTe  the  xi^t  of  sno- 
oeBBionfbeii^iiitendeabythe  term  *'iasae;*' the  father's  estate  only  can  be  meant,  in  the 
former  half  of  the  text,  uf  the  word  "  pareviti :"  for  othenrise  there  would  be  tautology. 

6.  The  author,  dedaarinff  that  brotfaen  may  dlTide  after  the  death  of  the  father  and 
mother,  nropounds  a  time  snbaeq[uent  to  the  demise  of  both  as  a  fit  period  of  partition;  and 
the  asBodation  [of  their  deaths]  appears  therefore  to  be  designedly  expressed. 

7.  Aooordinglf  Sanoha  and  liohita  say, '*  Sinoe  the  fiunHy  is  supported  on  the  inheri- 
tance, sons  are  not  independent  x  bat  as  it  were  under  the  authority  ox  a  father,  so  long  aa 
the  mother  lives."  Thpy  are  not  independent  of  their  mother ;  they  are  not  competent  to 
make  a  partition. 

8.  Yyaaaiwy  expUdtly  dedaiestt.  Tor  brethren  a  oommon  abode  is  ordained,  so 
longas  both  parents  life :  but  after  their  decease,  zeligioua  merits  of  separated  brethren 


9.  Since  the  author  forbids  the  separation  of  brethren  by  commanding  them  to  lire  to- 
gether, and  prdhibiti  partition  with  one  whose  father  and  mother  are  living,  the  association 
of  their  sumyal  is  not  positiYely  intended  in  the  phrase  "so  lonffas  both  parents  live.'* 
^Rierefore,  if  one  parent  be  Uvlnff,  partition  is  not  lawful :  but  it  is  so,  when  both 
are  dead. 

10.  Thus  Trlhaspaii  says : «  On  the  demise  of  both  parents,  partition  among  brothers 
iB  allowed :  and,  even  while  they  are  botii  living,  it  is  ri^  if  the  mother  be  past  child- 
bearing." 

11.  Since  partition  while  the  mother  is  li^ng  cannot  be  relative  to  the  mothers  parti- 
cular property,  and  since  the  authorised  partition  after  the  demise  of  both  parerta,  wfaiefa 
is  indicated  by  the  x>artiole  in  the  phrase  "  even  yrhUb  thev  are  both  living,'*^  is  thus  pro- 
nounced to  be  proper  ;  partition  among  brothers  after  the  death  of  parents  is  evidently 
relative  to  the  fatbsr's  wealth. 

19.  Accordiittly  Yyasa  propounds  partition.  In  the  mother's  life-time,  made  with  re- 
fsrence  chiefly  to  her  :  "  If  there  be  many  sons  of  one  man,  by  difBercnt  mothers,  but  equal 
im  number,  and  alike  by  class,  a  distribution  amonff  the  mothers  is  approved."  So  Yrinas- 
patisays:  "  If  there  be  many  sprung  firom  one,  alike  in  number,  Bndinclass,butbom  of 
rival  mothers,  partition  must  be  made  by  them,  according  to  law,  by  the  allotment  of 
shares  to  the  mothers." 

18.  Since  thoe  is  no  difBorance  in  the  son's  share,  for  they  are  equally  numerous  and  of 
the  same  tribe,  partition  is  to  be  made  by  anallotmentto  the  mother,  not  to  the  sons.  There- 
fore, as  in  the  case  of  other  wealth  of  the  mother*^  so  in  this  instanceTof  the  father's  wealth 
which  is  become  tiieir  property,]  sons  have  not  Independent  Power  to  make  a 
partition  amonff  themselves,  while  the  mother  lives;  but^  .with  her 
consent,  the  parntion  is  lawftu. 

14.  Hence,  what  is  said  by  Gautama  and  others  ("In  partition  there  is  increase  of  re- 
ligious merit  ;*')  must  be  understood  after  the  demise  of  the  mother. 

15.  If  then  they  desire  to  remain  unseparated,  the  eldest  brother,  being  capable 
of  the  care  and  management  of  the  estate,  may  take  the  whole  ;  and  the  rest 
should  live  under  him,  as  under^a  father.  Thus  Menu  says,  "The eldest  brother  may  take 
thepatrimony  entire ;  and  the  rest  mayliveunder  him^asunder  their  father."  So  Cteuta- 
ma :  "  Or  the  wholemavTgo  to  the  first  bom ;  and  he  may  support  the  rest  as  a  father." 
From  the  particle  "  or"  it  appears,  that  they  may  either  become  separate  or  continue  to  dwell 
together :  and  their  dwelling  together  must  be  by  consent  ofalL  Thus- Nareda  savs,  "Let 
tibe  eldest  brother,  tar  consent,  support  tiie  rest  like  a  father;  or  let  a  younger  brother,  who 
Ib  capable,  do  so.  The  continuance  of  the  family  depends  on  ability."  Bven  the  young- 
est, Deinfir  capable,  may  govern  all  the  brethren.  The  middlemost  of  course  may, 
bdng  here  Inferred  by  the  analogy  of  the  loaf  and  stafL 

16.  But  partition  takes  place  by  the  wlU  of  any  one  [of  the  co-heirs], 
as  before  intimated. 

17.  Accordingly  [since  partition  by  the  choice  of  one  co-heir  is  lawfbl ;]  Catyayana 
treating  of  purti^n,  says :  "  Let  them  deposit,  tree'trom  disbursement,  in  the 
liands  of  kinsmen  and  fHends,  the  wealth  of  such  as  have  not  attcOned 
malority  ;  as  wellasofthose  who  are  absent."  So  a  text  expresses,"  the  pro- 
pSvr  of  xninors  should  be  so  preserved  until  they  attain  their  ftall  age." 

18.  The  rule  of  distribution  among  sons  extends  equally  to  them  and  to  grandsons  and 
great  grandsons  in  the  male  line.  There  Is  not  here  an  order  of  succession  following  the 
order  of  proximity  according  to  birtiu  For  those  three  persons,  the  son,  grandson  and  great 
grandson,  do  not  difEer.  in  regard  to  the  presenting  of  two  oblations  at  solemn  obseqnie^ 
one  which  it  was  incum  Dent  on  the  ancestor  to  present,  and  the  other  which  is  to  be  tasted 
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imder  the  asterism  magha,  **  Vtom  the  mention  of  the  neat  grandfktther,  it  appears,  that 
'  eoA"  here  intends  a  descendant  as  low  as  great  granoaon.  ^Thns  since  such  a  descendant 
^OQoftn  beneflts  on  his  ancestors  up  to  the  great  grandfather,  by  presenting  oblations  to  the 
Banes,  the  descendant  wltmn  tbe  degree  of  great  grandson  has  an  eq\ial 
right  of  inheritance. 

19.  Hence  it  Is,  that  the  son  and  grandson,  whose  own  fathers  are 
living,  have  no  right  of  succession  ;  for  they  do.  not  present  oblationi  to  the  manes, 
iinoetney  are  inoompetent  to  the  celebration  of  solemn  obseciaies. 

10.  After  the  death  of  parents,  the  spedal  distribatton,  [ivfaioh  might  have  been]  made 
by  a  flfcther,  cannot  have  eillMt  among  brethreiL  BntalltherMt,  as  before  explained,  must 
be  here  again  admitted. 

U.  If  there  be  one  son  living,  and  sons  of  another  son  [ivho  is  deceased,!  then  one  share 
appertains  to  the  surviving  son,  and  the  other  share  goes  to  the  grandsons  however  nmner- 
OM.  For  their  interest  in  the  wealth  is  founded  on  their  relation  by  birth,  to  their  own  father, 
and  tb6yhave.a  right  to  just  so  much  as  he  would  have  been  entitled  to. 

S9.  The  text,  which  enresses**  among  the  Issoe  of  diftarent  fathers,  the  allotment  of 
shares  is  according  to  the  flkthers.^  does  not  relate  to  this  ease  [partition  between  un- 
de  and  nephew.]  For  the  whole  estate  belonged  to  the  uncle's  father,  and  therefore 
tiie  whole  would  bdong  to  him,  and  no  part  of  it,  to  his  nephews.  Or,  if  petition  is  to  be 
made  as  between  father  and  son,  under  the  direction  for  the  allotment  of  shares  according  to 
the  fltthers,  the  imde  would  have  two  shares  because  a  father  has  a  xi^t  to  a  double  por- 
tion: and  the  nephews  would  have  a  single  share.  But  this  it  contrary  to  the  approved 
usage  of  the  wise. 

ts.  The  purport  of  the  text,  however,  is  this.  If  there  be  anumerons  issue  of 
one  brother  and  few  sons  of  another,  then  the  allotment  of  shares  is  ac- 
cording to  the  fbthers. 


Section  IL 

Fa/riition  wUh  or  vnthoiU  specific  dedmdionB^Promrion  for  ihe 

Mother ;  and  for  the  Sister, 

14.  In  the  next  place,  [after  defining  the  periods,  when  partition  among  brothers  may 
take  place,]  two  modes  of  partitioQ  among  brethren  alike  by  dass  are  propounded :  namely, 
either  with  speoiflc  deductions  of  a  twentieth  and  so  forth,  or  else  an  equal  division. 

95.  Harita  ordains  an  equal  distribution  without  deductions,  in  the  following  passage, 
after  speaking  of  a  father:  ''^If  he  be  dead,  the  partition  of  inheritance  should  be  made 
eq^iaUy."  So  Ucanas  says,  "This  role  of  partition  is  declared  for  brethren  of  various  teibes, 
beingbomof  women  of  classes  below  the  father's;  but  the  distribution  among  brothers  bom 
of  women  of  the  same  tribe  is  ordained  to  be  made  equally."  Thus  Paithinasi  says,  **  When 
the  paternal  inheritanoe  is  to  be  divided,  the  shares  shall  be  equaL"  T«jnyavalkya  also  dee- 
lares,  **  Let  the  sons  divide  equally  the  eifocts  and  the  debts,  after  the  death  of  both 
'  ^   Thus,  there  are  two  modes  of  distribution;  namely  with  or  without  spedflo 


98.  It  must  not  be  argued,  that  the  practice  of  eguai  partition '  is  in- 
diq>ensable,  as  the  only  mode  authorized  by  law.  For  the  brethren  may  con- 
sent to  the  deductions  by  reaaon  of  great  veneretion  [for  the  eldest]  An  option  exists 
like  that  of  malring  or  omitong  partition. 

97.  Accordingly,  since  persons  of  the  present  day  [who  are  yoimger 
brothers)  entertain  not  great  veneration  [for  their  eiders,]  equaldis- 
tributlon  is  alone  seen  in  the  world ;  as  also  because  elder  brothen  deserving  of 
deducted  allotments  are  now  rare. 

98.  If  one  of  the  co-heirs,  through  confidence  in  his  own  ability,  dec- 
Une  his  share  of  the  wealth  Inherited  ftotn  the  flekther,  grandfather  or 
other  ancestor,  something  should  be  given  to  him,  be  it  only  a  prastha 
of  rice,  on  his  separation.  Tor  the  purpose  of  obvlatiiig  any  future  cavil 
on  the  part  of  his  son  or  other  heir.  Thus  Mann  says, "  Ifany  one  of  the  brethren 
has  a  oompetence  fhmi  his  own  occupation  and  desires  not  the  proper^,  he  may  be  debarred 
fhanUs  snare,  giving  him  some  trifle  in  lieu  of  a  maintenance.''  Bo  Tajnavallmk ;  The 
separation  of  one  vi^o  is  able  to  support  himself  and  it  BOt  dtiiiOQi  of  parocipauon,  may 
he  completed  by  gtriog  Urn  some  tnfle." 
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29.  When  partition  is  made  by  brothers  of  the  whole  blood,  after 
the  demise  of  the  father,  an  equal  share  must  be  sriven  to  the  mother. 

For  the  text  exprowoi,    "  The  mother  should  be  made  an  egaal  share !" 

80.  Since  the  term  mother  intends  the  natural  parent,  it  cannot  also  mean  a  step- 
mother. For  a  word  employed  once  cannot  bear  the  literal  and  metaphorical  senses  at  tne 
same  time. 

81.  The  equal  participation  of  the  mother  with  the  brethren  takes 
effect,  if  no  separate  property  hekl  been  firiven  to  the  woman.  But^  if 
any  have  been  firiven,  she  has  half  (a  share).  And,  if  the  father  makes 
an  equal  partition  among  his  sons,  all  the  wives  (who  have  no  issue) 
must  have  equal  shares  with  his  sons.  So  TajnaTalkya  declares  :  "  If  he  make 
the  allotments  eqoal,  his  wires,  to  whom  no  separate  property  has  been  given  br  their  hxxs- 
bnnd,  or  their  fother-in-law,  must  be  renderea  partacers  of  like  portions."  "To  a  woman, 
whose  hnsband  marries  a  second  wife,  let  him  gvre  an  equal  som,  as  a  compensation  for  the 
supersession,  provided  no  separate  property  have  been  bestowed  on  her :  but,  if  any  have 
been  assigned,  let  him  allot  halt" 

82.  Wives  Of  the  father  (meaningr  step-mothers)  who  have  no  xnale 
issue,  not  those  who  are  mothers  of  sons,  (must  be  rendered)  equal 
sharers  (with  the  son.)  So  Vyasa  ordains  "  Even  childleas  wives  of  the  fkther  are  pro- 
nomioed  equal  sharers :  and  so  are  all  the  paternal  grandmothers  :  they  are  declared  equal  to 
mothers."  Vishnn  likewise  says,  "  ICothera  receive  allotments  according  to  the  shaxes  of 
sons;  and  so  do  mimarried  daughters." 

83.  According  to  the  shares  of  sons.)  As  sons  are  entitled  to  four  aharei,  three,  two  or 
one,  in  the  order  of  the  cltissos ;  so  are  the  wives  also. 

84.  Unmarried  dauerhters.  likewise,  followingr  the  allotments  of  sons, 
take  a  quarter  thereof.  Thus  vrihaspati  says,  '*  Mothers  are  eqoal  sharers  with  them ; 
and  daughters  are  entitled  to  a  fourth  part.*' 

86.  A  son  has  three  parts  and  a  daughter  one.  So  Katyayana  declares :  "  For  the  unmar« 
ried  daughter  a  quarter  is  allowed :  and  three  parts  belong  to  the  son.  But  the  right  of  the 
owner  (to  exercise  discretion)  is  admitted  when  the  property  is  smalL" 

86.  If  the  fands  be  small,  sons  must  give  a  fourth  part  to  daughters,  deducting  it  out 
of  their  own  respective  shares.    Thus  Manu  says,  "  to  the  maiden  sisters  let  their  brothers 

five  portions  out  of  their  own   allotments  respectively  :   let  each  give   a  fourth  part  of 
is  own  distinct  share  :    and  they,  who  refuse  to  giv*)  it  shall  be  degraded." 

87.  Let  each  give.  From  the  mention  of  giving,  and  the  denunciation  of  the  penalty  of 
di^nradation,  if  they  r^ose,  it  appears,  that  portions  are  not  taken  by  daughters  as  having 
a  title  to  the  succession.  For  one  brother  does  not  give  a  portion  out  of  his  own  allotment 
to  another  brother  who  has  a  right  of  inheritance. 

88.  Thus  Ti^jnyavalkya,  saying  **  Uninitiated  brothers  should  be  initiated  l>y'tlioee  for 
whom  the  ceremonies  have  been  already  performed ;  but  sisters  should  be  disposed  of  in 
marria^,  giving  them  as  an  allotment,  a  fourth  part  of  a  brother's  own  share  ;"  deeUree 
the  obbgation  of  disposing  of  t' 


r  them  in  marriage,  not  their  right  of  succession. 


89.  Thus,  [since  the  dausfater  takes  not  in  right  of  inheritance  :]  if  the  wealth  be  great 
ftmds  sufficient  for  the  nnptiaiQ  should  be  allotted.  It  is  not  an  indispensable  rule,  that  a 
fourth  part  shall  be  assigned. 

40.  This  [allotment  of  a  fourth  part  if  the  ftinds  be  smalll  must  be  un- 
derstood as  applicable  only,  where  the  niimber  of  sons  and  the  daugrht- 
ers  is  equal,  f'or,  if  the  number  be  unequal,  either  the  daughter  would  have  a  greater 
portion,  or  the  son  would  be  entirdy  deprived  of  property.  But  that  cannot  be  proper,  since 
we  son  is  principal  [in  relation  to  the  inheritance]. 

41.  It  is  stated  as  an  objection,  that,  as  the  defraying  of  the  nuptials  of  a  sister  is  an 
Indiipensahle  obligation  under  the  text  of  Naredo,  whioh  expresses,  "  If  no  wealth  of  the 
father  exist,  the  ceremonies  liiust  without  fail  be  defrayed  by  brothers  already  initiated  ;  con- 
tributing fands  out  of  their  own  portions  ;"  the  impoverlBhment  of  the  brothers  is  no  excep- 
tiooable  consequence. 

42.  That  is  wronff.  For  the  text  is  intended  to  provide  for  initiatory  ceremonies  of 
brothers  ;  and  the  reading  of  it  which  expresses,  that  tne  ceremonies  of  brethren  must  be  de- 
frayed by  those  who  arealieady  initiated."  is  unauthentic  ;  and  the  initiation  of  a  brother 
was  the  subject  treated  of .  It  had  been  already  said, "  For  those,  whose  forms  of  initiation 
have  not  been  recular^  performed  by  the  f&ther,  these  ceremonies  must  be  completed  by  the 
brethren  out  of  the  patrunony."  Here  the  pronouns  **  thoee,"  **  whose"  are  in  the  masculine 
gender.  But  this  text  immediatelv  precedes  the  one  before  dted  ("  If  no  wealth  of  the 
filther  exist,  &c.")    That  passage  therefore  relates  to  the  initiation  of  brothers. 

Ition  of  the  wealth  of  the  father  grandfather,  or  other  ancestor,  [has  beeo 


48.    Thuspartil 
fully  explained, 
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CHAPTER  IV. 

Suceessum  to  Wonum's  Property. 

Section  L 

Sepofaie  property  of  a  Woman  defined  and  ea^hxined. 


1.   In  the  nest  pUoe,  for  the  pnrpoae  of  teaching  the  dictrfbntionof  a  woman's 

^ ^_       ^ ^  Is  flhrt  deecribed.    On  this  tabieet  Y Uhnu  saTs,  "What 

brother,  ^what  has  been 


•  on  her  husband's 

-__  _  ■•  her  pevqnWtey 

•ad  a  gift  snbeeqnsnt,  are  a  woman's  ssparate  property." 

S.  CatTayana  defines  a  gift  sabeeciQent.  *'  What  has  beenreoeired  by  a  woman  tnta. 
tbaiuailj  of  Bsr  husband  at  a  time  posterior  to  her  marriage,  ia  called  a  s^  sabseqnMit ; 
aad  so  is  that  irtikh  is  similariy  reecdired  from  tiie  funily  of  her  kindred.  Whaterer  is  re- 
eefred  by  a  woman  after  her  nnptials,  either  ftom  her  faosband  or  from  har  parents,  throagh 
tbeafflwtionof  thegiTer,Bhrign  pronomioes  to  be  a  gift  sabsegnent" 

8.  By  the  word  "Undred"  her  iktiier  and  mother  are  denoted.  Henee  the  meaning  ia 
this  :  any  thing  reoeited  sabeeqoently  to  the  marriage,  from  [materaal  or  paternal  imdes  or 
other]  persons  wlio  are  related  throiuh  the  fiitheror  the  mother,  or  from  those  two  parents 
themscms :  or  so  reeeired  from  the  hosbend,  or  ft^>m  his  fhmfly,  name^,  her  f!»ther-in-law 
and  the  rest ;  isa  gift  subsequent  Bvt  Ihe  term  *  kindred,'  in  uie  next  of  Ylshnn,  intends 
maternal  nnoles  snd  others  ;  for  the  father  and  the  rest  are  specified  by  the  appropriate 
terms  tfeither  the  husband,  or  the  parents,  inherit  that  which  was  reeelYed  at  the  time 
of  the  nuptials,  aoeording  to  the  diimrenoe  between  marriages  denominated  Brahwui,  ftc.,  and 
tftose  ealled  jfMra  and  so  forth. 

4.  Menu  and  Catyayana  describe  the  separate  property  of  a  woman.  "What  was  given 
beftmthenuptlalflre,  wnat  was  presented  in  the  bndal  procession,  what  has  been  comerred 
on  the  woman  through  affection,  and  what  has  been  received  by  her  from  her  brother,  her 
mother,  or  her  Ihther.  are  denominated  the  six-fold  property  of  a  woman."  So  Nareda 
aays:  "  What  was  given  before  the  nuptial  flre,  what  was  presented  in  the  bridal  procession^ 
her  hnriMmd's  donation,  and  what  has  been  given  by  her  brother  or  by  either  of  her  parents, 
is  termed  the  six-fold  property  of  a  woman?* 


6.  Oatyavana  esnlalnsthls :  **  What  is  gfveli  to  women  at  the  time  of  their  marriage. 
iiearthenqpaalflre,isedebratedbythewiseas  the  women's  peculiar  property  bestowed 
beftyretheonptialAre.   That  agidn,  which  a  woman  receives  wlme  elie  iaeenducted  ft^m  the 


beftyre  the  nuptial  Are.   Thatagidn,i 

:  isband's  dwiftlling,]  is  i 

luder  the  name  of  gift  presented  in  the  bridal  proceesion." 


parental  [abode,  to  her  husband's  dwdling,]  is  instanced  as  the  separate  property  of  a  woman, 


6w  flinee  the  term  **  parental"  is  derived  fttwn  a  eomptex  expression,  of  which  one  mem* 
ber  only  is  retained,  the  presents,  which  she  receives  frtmitiie  family  of  either  her  father  or 
her  mother,  while  she  is  oondnetedtothe  house  of  her  husband,  are  gifts  presented  in  the 


7.   "Her  hnaiband's  donatJoBf*  (<imftt)  ia  wealth  given  (d&tta)  to  herby  her  hnsbsnd :  [not 
as  the  word  might  be  supposed  to  ngaitj,  the  heritage  of  her  husband.]    For  Menu  and 


others  [vis,  Catjayana  and  Yishnul  notice  that  which  u  given  (daUa)  to  her  by  him,  without 
nnsitiflning  his  donation  {drngm)  and  Nareda  spedfles  donation  (t^ya),  without  any  separate 
nottet  of  i^ven  (<Mfa.) 

8w  Id  other  instances  also,  "husband's  donation"  is  used  forwealth  given  by  the  hus« 
heoad.  Thus  Catyayana  says.  **  Let  the  woman  place  her  huriiand's  donation  as  she  pleases, 
when  he  ia  deceased  :  but,  while  he  Uvea,  she  should  earefaUy  preserve  tt,  or  else  [if  unable 
to  do  so]  ecmmitit  to  the  family." 

9.  The  meaning  of  the  passage  is  this':  wealth  given  to  her  by  her  husband,  she  may 
di^Mise  oflas  she  pleases,  when  he  Is  dead  ;  but,  wfaHe  he  is  alive,  ahe  should  oareftilly  pre- 
■eweit.   TMs Jatttmiej aa a^antien agsinst profasien. 

10.  So  thetext  of  Tymsa.  concerning  the  ttmtta  of  the  value  whtchmay  be  given  by  her 
Imaband,  [exhlbiti  the  same  iamJi  **  A  preeent,  amounting  to  two  thousand  (panat)  at  the 
most,  may  be  given  to  a  woman,  out  of  the  wealth  :  and  iHiatever  property  is  ^ven  to  her  by 
her  husband,  let  her  use  as  she  pleases."  As  far  as  two  thousand  [paiia«1  a  present  may  be 
given  to  a  woman,  but  not  more.    In  answer  to  the  tpiestion  by  whom  nven!  the  construc- 


be  assumed.  Thus  the  term  (dwa)  *  may  be  given'  retains  the  literal  sense  of  the  verb  [da) 
to  ghre.  BQt,sinoe  so  much  as  is  her  deceased  husband's  estates,  belongs  to  the  widow, 
the  sense  becomea  metaphorioal  [under  another  interpretation ;]  and  that  ia  not  rea- 
•ofiable. 

19 
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11.  AnAilMteTwmpertfif  fffrntohtrbyberlnitbaiid,  M 
Hence  [dnoe  the  text  rektei  to  a  g&t  made  by  ber  Imsbend,  and  not  to  an  allotment  deli- 
Tend  to  her  by  ao  mnpire  adjuating  the  anooeedon :]  the  alleged  conelaiion,  that  the  widow 
is  eompetent  to  take  eo  mneh  of  the  property  of  her  hnaband.  who  has  died  leading  no  male 
iaue,  aa  amoonti  to  two  tboonnd  [fMMMw,]  aodnot  the  wnole  eetate,  must  be  rqjeefeedby 
the  wiee. 

IS.  This  and  [the  light  of  the  widow  to  take  the  whole  eetate  of  her  hnsband  who  leafea 
DO  male  issue]  wiubediseassed  at  ftill length  [imder  the  head  of  soooeMionto  the  estate  of 
one  who  has  no  male  iMoe.] 

18.  Ta'inyawaloya  enlains  [a  woman's  property:]  <*  What  has  been  siTen  to  a  woman 
[before  or  after  hnr  nuptilaliB,]  by  the  Ihther,  the  mother,  the  husband  or  a  brother,  or  reeeir- 
ed  by  her  at  the  nuptial  fire,  or  preeentod  to  her  on  her  hneband's  marriage  n>  another  wife* 
(as  also  any  other  separate  aoqmaition,)  is  denominated  a  woman's  property." 

14.  That  wealth,  whieh  Is  gifen  to  gratiiy  a  flnt  wife  by  a  man  desirous  of  manvinga 
8eeond.isagiftona8eeond  maiiiage:foritiob|eeti8toobtalnanother  wife  (with  ttieaa- 
oent  ^thefist) 

15.  So  Derala  says :  '*  Her  snbsisteneeP  her  onamenti  her  penralaite,  and  her  gains, 
ate  the  separate  property  of  a  woman.  ShebenelfexelnaNely  enjoys  ft ;  and  her  husband 
has  no  ripit  to  use  ft,  nnlnai  in  distrees." 

16.  yyasaalsot^Whatererispresented  at  the  time  of  the  nuptials  to  the  bridegroom, 
intending  (the  benefit  of  the  bride ;)  belongs  entizely  to  the  bride ;  andshall  notbe  sbued 
byl" " 


17.  Intending.)  Designing,  that  ft  shall  appertain  to  the  bride.  It  is  not  meant,  that 
the  property  beoomee  hers,  eren  witiumt  sneh  mtention.  Aooordin^y  the  time  of  mmuals  is 
here  stated  illnstratiTely ;  aqd  not  ap  the  so^  motire.  For  the  will  of  the  eirer  is  the  cause 
of  proporty.  So  the  following  authentic  text  does  not  soedf^,  that  it  most  be  at  the  time  of 
the  nuptials.  *<  What  is  presented  to  tiiefaosbandot  a  aaiu^ter,ffoea  to  the  iroman,wlMtj^ 
her  husband  lire  or  die ;  and,  after  her  death,  deeoends  to  ner  oflspring."  Here  the  giver's 
intention  is  not  spaeiflea ;  beoanse  it  is  implied  by  the  word  dao^ter. 

18.  Since  varioiia  sorts  of  sex)arate  property  of  a  woman  have  been 
thus  propounded  without  any  re«triotion  of  number,  the  number  of  six, 
(as  speoined  by  Menu  and  others),  ifi  not  definitely  meant.  But  the  texts 
of  the  sagres  merely  Intend  an  erolanatioh  of  .woman's  separate  property. 
That  alone  is  her  peculiar  property,  which  sl^e  ha9  pQwer  toi^ye,  smL  op 
use,  independently  of  her  husband's  controL 

18.  B[atyayana  ^yypiiwstis  this  rather  oonoisely:  ".The  wealth,  idiidhis  earned  by 
msfthanioal  arts,  or  wliioh  is  reeetred  throngh  afBaotion  from  any  other,  (but  the  kindred,)  if 
always  fubjeet  U>  felBr  hwband'^  dpmin^on.  The  lept  iji  prononneed  to  be  the  woman's 
properl^r" 

90.  Over  that.  Which  has  been  received  by  her  "fkt>m  any  other"  but 

the  flEunily  of  her  flEtther.  mother,*  or  liusDand,  <»>  has  been  earned  by  h'er 

in  the  practice  of  a  meonanlcal  art»  (as  spinnrngr  or  weavinfir.)her  husband 

has  dominion  and  ftill  control.   He  has  a  rigrhtto  take  it.  eveh-'thouffh  no 

distress  exist.   Hence,  thoucrh  the  goods  be  her's,  they  do  not  consatute 

woman's  (property;  be9aiU8e  jahe  hfU9  i^9t  independent  power   over 
them.  ..  ■•-        x'«^.'.^>>.cp^>;^»/«>2., 

of 

rxied  w^nan'or'a  maiden,  in  the  house  ' 


>f  property  ezceptinjor  these  two,  the 
,  sale  or  other  aUenatton.  So  Katymna 
lied  woman  or  a  maiden,  in  the  house  of  her 


le  gifts  of  their  afBectiooate  kindred  is  ever  oele- 
sate  aecordlng  to  their  ptoaiaze,  even  in  the  case 


92.   What  is  obtained  firom  Und  relations,  [meanii«  penoMOf  her  fetheB>»  funny  ok 
her  mother's,]  is  the  gift  of  afleotiqnate  Un£e3. 

But  in  the  case  of  Immoveables  bestowed  on  her  by  her  hus- 

' *  -" ^ —  ' "^  —  the  Ilka    So  Narada 

wife,  she  may  consume 

immoTeable  property.'* 

and  ;"  that  any  other  immoTeable 
-"aliened  by  her.    Else  [if  this 


band,  a  womcm  has  no  power  of  allena^on  by  o^ft  or 
declares :  **  What  has  been  vlTen  by  an  afEectionate  fausbapd  to  Bis  < 
as  she  pleases,  wlien  he  is  dead,  or  may  giTe  It  away,  eroepting  : 
It  follows  from  the  spedflo  mention  of  ''giren  by  a  husband  ;"  thai 

property,  except  such  as  has  been  giten  to  her  by  him,  may  be  alien . 

test  forbid  donation  in  the  case  of  immoTeables  in  general,)  the  preceding  passage  conoera- 
ingthe  jDowerof  women  inrespeetof  donation  andofsaWt  "MOOEdiogtothebpleasaxe^ 
even  in  the  ease  of  immoTeables/'  would  be  eontradieted. 
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M.  Hoipsvw,  if  tliftlMiiibaiid  hftfviio  mwiif  of  wbriitoBflfl,  iHtiioiit  laiiiff  fab  wife*! 
nparate  property,  in  a  Ikmine  or  other  dtetrca,  he  may  take  it  in  eiMh  eiieameUnoes :  Imt 
DotinanyoUieroaee.  SoTejnyawaloyadeelaree:  *<Afaiisbandi8  notliableto  makegood 
tke  proDvty  of  liie  wift,  taken  hj  Idm  in  a  famine,  or  ft>r  the  performanoe  of  a  dntj,  or 
dxabg  lUnM,  or  while  under  reetraint.''  Oatyayana,  again,  dniea  the  right  of  the  boeband 
to  do  eo  in  any  other  oiroiunetanoe :  "Neither  tbi  faoehand,  nor  the  eon,  nor  the  flitther.  not 
tlM  brothers,  oanaHome  the  power  over  a  woman'!  property  to  take  it  or  to  beatow  it.  If  any 
one  of  theee  penooe  by  foroe  eonenme  the  woman*!  poperty,  lie  shall  be  oompelledto  make 
it  good  with  mtereet,  and  shall  also  inenr  a  fine,  u  soeh  person,  haTtag  obtained  her  oon- 
■ent,  nee  the  property  amicably,  he  shall  be  required  to  pay  the  principal,  when  he  becomes 
rich.  But,  if  the  husband  haTe  a  second  wife  and  do  not  shownonor  to  his  first  wife,  he 
kail  be  oompdled  by  force  to  restore  her  property,  though  amicably  lent  to  Um.  If  food, 
liment,  ana  dwelling  be  withheld  from  the  woman,  she  may  saoMt  aw  due  inppty,  and  take 
share  [of  the  estate]  with  the  oo-heiia.» 


raimentj 

a 


SS.  If  the  husband,  having  taken  the  praerty  of  his  wife,  Ufe  with  anoOier  wife 
and  neglect  her,  he  shall  be  oompelled  to  restore  the  property  taken  by  him.  If  he  do  not 
giye  her  food,  raiment,  and  the  uke,  that  also  may  be  eneted  from  him  by  the  woman. 

19,  ZlniiAMiiltioiiofvomaii'fproperlgrhMbMBpcopouBd^d. 


Section  IL 

8ueee$9ion  cf  a  woman* $  children  to  her  eeparaie  properiy. 

1.  In  the  next  place  partftJca  of  woman's  property  is  fnplained  On  that  subject  ICanu 
■ays,  **  When  the  mother  is  4««d,  let  alltheuterine  brothers  and  the  uterine  sisters  eoually 
dlHde  the  maternal  estate." 

1.  Since  this  suggests  the  participation  of  brother  and  sister,  eoBDeeted  in  the  sentence 
by  redprocaticm,  althourii  the  coi^tnotiTe  compound  do  not  there  occur,  by  means  howerer 
ofthcoonJmiotiTepartiole,  wliioh  bears  the  same  import  [and  is  contained  in  the  text,]  the 
meaodngof  thepaMage  must  be  this;  'Letiiiten  and  brothers  of  the  whole  Uood  share 

8.  Yrihaapatl  likewise  egprisees  assemblage  by  theconJunetife  particle  in  the  following 
psMage.  "  A  woman's  property  goes  to  her  children ;  and  the  daughter  is  a  sharer  with 
them.  proTided  die  be  ffiafflanoefl ;  but»  if  maniedi  ahephall  not  rec^fe  the  maternal 

4.  Here  (he  tenn  ehildrai  intends  sons:  and  they  share  their  mother's  goods  with  un- 
betrothed  daughters.  So  Cankha  and  likhiU  say,  *«  AH  uterine  brothers  are  entitled  to  the 
wealth  equally ;  and  so  are  unmarried  sisters." 

6.  Since  the  son  is  mentioned  first  in  aUtheeepaasages,  he  has  a  right  to  the  succession 
to  his  mother's  wealth,  iHiaterer  be  his  eetatejrinitiated  or  unfaiitiated]:  and  the  oonJunotiTe 
paMde,  which  likewise  oocurs  in  erery  one  of  thoee  tests,  denotes  assemblage. 

6.   A  passage  of  Derala  is  condusife  against  one  who  persists  in  the  controTcrsy  not« 


^the  foregoing  reasons.  It  is  as  foUows :  '*  A  woman's  property  is  common  to 
her  sons  ana  unmarried  daughters,  when  she  is  dead:  but,  if  she  leaye  no  issue,  her  husband 
shaU  take  it,  her  mother,  her  brother,  or  her  fitt^.'' 

7.  Here  it  is  expressly  declared,  that  the  mother's  goods  are  common  to  the  son  (and 
omnarried  daughter  :  and  if  the  maiden  daughter  were  esduiiTely  entitled  to  the  whole  of  her 
mother's  estate  [notwithstanding  the  existence  of  her  brother,]  the>pecial  texts  of  Menu  and 
others,  ;[wfaioh  will  be  dted,]  concetaing  the  (TautidEa]  wealth  gfyen  at  the  nuptials,  would 
be  unmeaning;  since  she  would  have  the  right  in  all  cases  indisoriminatdy. 

a  But  if  one  should  propose  this  resolution: 
the  brother  and  sister  haTC  aUlte  a  right  of  bucmIh 
tenConly  inherit  equally,  or,  on  fcilure  of  them,  bi 
importinent,  since  It  mi^t  be  deduced,  without  j 
no  exception  to  it  has  been  spedfled  :*  he  might  b 
nist:]  ^Itisnolcss  impertinent  to  declare  equal 
sister  inherit ;  shice  their  parity  may  be  in  like  mi 
tagonist  might  proceed  to  say]  <Besidee,'how  is  it 
i^eriting  alone,  [upon  fdlure  of  sisters,]  the  ten 
It  obviates  the  supposition,  ihat  deductions  of  a 
the  instance  of  the  mother's  estate,  as  in  that  of 
person  [who  argues,  that  the  declaration  of  equi 
iMArdedby  the  wise,  as  unacquainted  with  the 
(i^oh  has  been  here  set  forth.) 
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9,   But  flgr 

have  aUke  riffhtof 

1>ek»ff  to  the  other. , 

es,  with  equal  rlchtB,  on  the  maziied  daughter  who  haa  a  eon.  and  on 
her  who  may  have  male  Issua  For,  by  meaaa  of  their  aone.  they  may 
prooont  oblattons  at  861emn  ebeegulOB. 

10  HflOM,  [dnoe  the  tight  if  foimded  on  the  jrcieentfng  of  ohUtiaiii  at  lolamn  oheeoii* 
lee,]  ttia  daughter'a  son  la  entitled  to  the  property,  on  ftdlure  of  the 
daufrhterB  above  deecrlbed,  for  the  text  of  Menu  ezpre«ee :  **ETea  tlie  eoo  of  a 
dangnter  deliTenhim  in  the  next  wodd,  likethe  eon  of  a  son."  Nether  a  barren  nor  a 
widowed  dan^ter  inherits ;  for  these  fpreeent  not  oblatione  at  eolemn  obeeqiiies,  either  in 
penon  or  by  meane  of  thiir  ofDmring.  Acoordingly  [linee  the  daughter*!  ri^t  of  tnooeesion 
ii  founded  on  benefits  conferred  throng  the  means  of  her  male  iaiae ;  or  since  neither  the 
barren  nor  the  the  widowed  danriiter's  ririit  of  eqoal  soccession  is  recognised ;]  Nareda  says, 
"Onfsitareofttesoefthsdai^eriiAflsils;  for  she  eqoally  eontiniies  the  Unsage.** 

11.  But,  If  there  be  a  eon'B  Bon  and  a  daairhter's  eon  olalnilng  the  buo- 
ceealon.  the  eon's  eon  has  the  exclusive  title ;  for  it  is  reasonable,  since  the 
married  danghter  is  debateed  Aram  the  inheritanee  by  the  son,  that  the  son  of  tha  debaned 
daughter  shall  be  excluded  by  the  son  of  the  person  who  barsher  daim. 

12.  OnflBdlureof  alltheseabovementloned,ln01udlnflr  the  daughter's 
son  (and  the  son's  grandson,)  the  bforen  and  the  widowed  daughters 
both  Buooeed  to  their  mothers  property ;  for  they  also  are  her  oiBqiring ;  and 
the  right  of  others  to  inherit  is  declared  to  be  on  failure  of  iMoe. 

18.  But  the  text  of  Gautama.  <*▲  woman's  separate  property  goes  to  her  daughters 
unaiBanoed,  and  to  those  not  actually  married ;"  that  of  Narada,^*  Let  daughters  dMde  their 
mother's  wealth;  or,  on  fkilureof  daughters,  her  male  issue;"  ape— ne  of  Katyiurana, 
'*  But,  on  ikilure  of  daughters,  the  inhfiritanoe  belonga  to  the  son ;"  as  also  one  of  'Vsina- 
▼alkya,  **  Dauiditers  diare  the  residue  of  their  mother's  property,  after  payment  of  her  dents : 
and  the  male  Issue  succeeds  in  their  deikult ;"  relate  only  to  the  (yautuka)  wealth  given  at 
nuptials ;  for  these  passsges  contradict  the  text  of  Derala  abore  dted.  Accordingry  (since 
itisintheoa0eofw«atihgiY«natMqp>tia]a,itet  the  onmatrled  danghter  has  the  prior  right 
of  succession;  or  has  the  endusiTe  ri^t ;}  Mann  says,  **  Property  given  to  tha  mother  on 
har  marriage  **  (yantoka,)  ia  the  share  of  her  munaniad  daughter.'^ 

14.  Here  yautuka  signifies  property  given  at  a  marriage :  the  word  yuta,  derived  from 
the  verb  yu  to  mix,  imports  "mingling ;"  and  mingHng  is  the  union  of  man  and  woman  aa 
one  person ;  and  that  is  aceomidisbed  by  marriage.  For  a  passage  of  seilptura  expresses 
•' Her  bonee  become  identified  with  his  bones,  fleahwith  fieehTddn  with  sUn."  Thsiiftise 
what  has  been  received  at  the  time  of  the  marriage,  ia  denominated  Tavtnloa. 

16i  Aceordii^  (Since  the  term  signifies  wealth  reeeived  at  the  time  of  the  marriage;) 
vasishtha  says,  "Xet  the  fomales  share  the  nuptial  presents  ^azinayya)  of  their  mother.'* 
For  parinayya  signifies  wealth  received  at  a  mamage  (parinayana.) 

Id.  Asforapa8BSgaoflCenu,**Thewealthofawoman,wfaloh  haabeeninainrmanBtt 
giventoberby  her  father,  let  the  IhroAiaaiwdaaAseltaka;  or  let  it  belong  to  her  oinpriitf ;" 
since  the  text  speeifles  "  given  by  her  flitther,"  the  meaning  must  be,  that  property,  wmch 


be 

wtferi^ail^^~^~pnmer^^  O^uarigatmA oto^n wIvm  &yStg  childless,  wfalshhad 
beenjg:iventothemb7Uiair  fstheia.  The  prec«pt,  which  directs,  that  '<  the  proper^  of  a 
childlees  woman  shall  go  to  her  surviving  husband  ;"  doee  not  here  take  effect  Such  ia 
the  meanii«  of  the  passsge:  for  else  [according  to  the  preceding  interpretation]  all  the  texts 
[which  declare  the  equal  right  of  the  son  and  dan^iter,  to  inherit  their  mother's  property  in 
certain  casee,]  wouldba  inoongmous. 

17.  Itmustnotbaargned,thatthesnoocsBionofthe  dausUar's  sons,  oalUhira  of  the 
daughter,  is  shown  by  Na'reda  and  others  (as  Ta'inyawaloya,  te.)  because  the  word  **  issue'* 
is  connected  in  coMtraetion  with  dau^tsrs,  which  is  the  neanst  term.  For  the  word  daugh- 
ter, as  signiiying  a  distdaot  (vis.,  female)  progeny  requires  a  parent  for  its  correlative,  and 
mustnotbeeonaeeted  in  coMtruotion  with  ^<  eon"  another  progeny  suggested  bytbs  twin 
"  iMue.:"  since  (both  terms)  allko  (need  a  oonelative  indioating  the  parent.) 

la   Nor  should  (the  word) 
sense,  (as  signifying  male,  and  * 

cated  by  theee  terms.    (For  all  .----.  -         ^ 

texts ;  or  issue,  or  other  equivalent  word ;  or  daughter,  and  issue,  and.  in  the  text  of  Catya- 
yana,  son  ;)  may  be  taken  in  their  literal  aoceptatton  by  connecting  them  with  "  mother :" 
and  the  word**  daughter"  iflaotaKnrtedged  to  bear  the  Utenasnieas  oonneoted  with  the 
term  "mother." 
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19.  Ntfither  ihonld  the  eomtniottoa  of  the  mdUom  be  elleged  to  be  'taoe  of  the  dAiuli^ 
ter*  goggeeted  by  the  prononn  in  the  phme  "her  ieroe.**  (18.)  For  the  pronoun  would  mer 
to  her  ae  daughter,  (not  m  mother ;)  rinee  the  meeaing  of  the  orighud  term  ie  luoh. 

SO.  Beeidee,  the  word  -  dAu^tnr,»*  in  the  te^  of  Teiimwaleya  (181.  hayiitf  the  term!- 
nation  of  the  ilnt  or  nomlnatiTe  eaae,  and  the  pronoun  c**^  their";  haTuiff  that  of  the  fifth 
or  ablatiT^  cannot  be  oonneeted  with  the  term  *'lieue,"  by  eonatruotion  wnioh  retiuirea  the 
sixth  or  reliatiTe  oaae.  But  this  term  gOTems  the  word  "  motiier**  notwithstanding  the  in- 
terrention  of  mediate  terms.  Thus  then,  with  the  eertaintar,  that "  issue  of  the  mother**  is 
here  intended,  it  is  reasonable  to  interpret  issue  of  the  mother  [as  signifying  son]  in  the  texts 
of  Nareda  and  Gatyayana  :  for  there  can  be  no  eontradictJon  [since  we  passage  must  b6 
presumed  to  be  i^unded  on  the  same  rerelation.] 

tl.  ICoreover,  conformably  with  the  text  of  Baudhayana  "  Hale  ismie  of  the  body  being 
left,  the  property  must  go  to  them  :**  and  beoause  (the  son,  as  immediate  ismie  ot  the  mother 
. '^•^Cthat  the  daughter's "    '        _    -  .     .  -     ....    . 


is)  nearer  of  idn  (that  the  daughters  son,  who  is  a  mediate  deeoendant ;)  it  is  reasonaUe, 
that  the  son  bom  ofher  body  should  haVe  the  rigl^  of  succession  to  his  mother's  propel  (jr 
and  not  the  daughter's  son,  who  Is  a  mediate  descendant  not  bom  of  her  person. 

SI  Henoe  a  womfta's  separate  property,  received  by  her  at  her  nnptio 
ale'  ffoes  to  her  daughter ;  and  not  to  ner  sons  (If  there  he  a  daugrhter  :) 
and  the  text  of  Chuitama  (18)  is  intended  to  explain  the  order  of  sncceMJoa  in  this  case  (of 
an  inheritance  derolying  oo  the  fetoale  issne.) 

S8.  Firsts  the  woman's  property  9oes  to  her  unafllaaoed  daugrh- 
ters.  If  there  he  none  such,  it  dewolves  on  those  who  are  betrothed.  In 
their  deftoOti   it  passes   to  the   married  daughters  (as  Indicated  by 


the  conjunonve  partideln  the  text.)   For  the  right  of  the  female  issue 

aUy  is  suggested  by  ^  term  **  daughters'*  (in  (Hutama's  text.  18) ;  and  the  speda 

tion  of  **  unafflanfted"  and  *^  unmaniedy"  wnioh  follows,  is  pertinent  as  declaratory 

ton  of  the  preceding  general  term.) 

separate  property  of  a  childless  woman  man 
of  the  four  (unblamed  forms  of  marriage)  goes  to 
y.  it  will  belong  to  her  daughter :  aiSl  in  other 
.,]  It  goes  to  the  father  (and  mothar,  on  failure 

t  in  certain  forms  of  mandaoe  termed  9rahmtL  ftc.  what  has  been  recelyed  by  a 
nuptial  fire,  goes  after  her  dicath,  first  to  her  daugttters  (not,  like  property  re« 
other  time  out  that  of  her  nuptials  to  her  sons  as  well  as  her  daughters). 


order  of  succession  (and  not  asa  limitation  of  the  preosding  general  term.) 

ti.   Hius  Y^fayswalcya  say, "  The  separate  property  of  a  childless  woman  married 
the  form  denominated  ^raAma  or  In  any  of  the  four  (unblamed  f 
her  husband:  but  if  she  lesTe  progeny, 
forms  of  marriage,  [as  the  Asqim,  «o.,j 
ofissue.**)    ^^ 

t6.   Here,  in  certain  forms  ofmandage  termed  JrYasMLftc.  what  has  been  recelyed  by  a 

woman  at  the  nuptial  fire,  "    -  ^^  •    -    •      -     ^      ' 

cdred  at  anr  other  time     ,     _ . 

Again,  the  rig^t  derolTcs  first  on  the  maiden  daughter  foonformably  with  the  tm  abotn 
c»ed ;)  if  tiierebe  none,  it  deecends  to  the  betrotheddaughter ;  or  for  want  of  such,  it  goes  to 
ft  married  daugjiter  (induding  cTen  a  barren  or  a  widowed  one  : )  or  on  failure  of  all  daugh- 
ters itderolTes  on  the  son.  For  the  husband's  right  of  succewion  is  relatife  to  property  of  i^ 
wifo  wiio  leayes  noissue  iriiaterer, 

S9.  The  ririit  ofthe  married  daughter,  too,  on  fUlure  of  the  tmafflaaoed  one  and  the 
rest,  has  been  finted  by  Yiihaii^ti  usfiig  the  term  "  unaifianced."  (8.) 

57.  It  should  not  be  alleged,  that  this  text  oi  (Yajnyawalcya  abote  dted,  S4)  does  not 
relate  exdusirdy  to  wealth  reoeiyed  at  nuptials :  but  is  applicable  to  any  nroperty.  whether 
obtained  then  or  at  any  other  time,  and  appertaining  to  a  woman  espoused  br  such  forms  of 
marriage.  For  the  preceding  passage,  (which  is  declaratory  of  a  brother's  right  of  succes- 
sion,) would  hate  no  pertinency,  (smoe,  eren  in  that  case,  the  husband  or  the  father  would 
inherit  under  the  text  in  question  :>  and  it  would  disagree  ^th  Menu  :  for  he  says,  **  it  is 
admitted,  that  the  property  of  a  woman  married  by  the  ceremonies  called  Brahma,  Daha^ 
ulr<^,  &a»40Uir»a  and  iV«/apa<ya.  shall  go  tOL  her  h^ebaqd,  ifshe  dl*  without  ^proe.  Buther 
wealth,  gtren  to  her  on  ha  marrmge  in  the  form  called  A*ti»ra  or  dther  of  the  other  two 
(BacMhaaa  and  Ptdtacha,)  is  ordained  on  her  death  without  issue,  to  become  the  jproperty  of 
her  mother  and  of  herfkther."  Here,  the  snbeequent  twms,  '*  wealth  giyen  to  her,**  are  under** 
stood  in  the  preceding  eentenoe.  Therefore  by  thus'connecting  the  terms  "wealth  given  to  her 
at  the  nuDtial  ceremonies,  ftc,"  the  text  appears  to  rdate  to  property  receiyed  at  her  mav 
riage,  and  not  generally  to  any  property  whatever. 

58.  Bo  Tama,  saying  **  Wealth,  whidi  is  given  at  the  marriages  called  A'tura,  fte.,  (is 
acknowledged  to  belong  to  the  parent^  if  the  woman  die  without  issue,*' appears  to  intend 
nuptial  presents  exdunvdy :  that  is,  wealth  wliidi  is  given  iriiile  the  maiiriage  ceremony 
lasts  having  been  commenced  but  not  being  finishiMl. 

^  S9.  It  must  not  be  argued,  that  the  denominations  of  Bfoiiiia,  ftc,  regard  the  woma^ 
(who  is  married  by  such  ceremoniee;  and  tiufct  the  text  conoenis  apv  property  belonging  to 
her  ;  the  designations  being  rdative  to  the  person  :)  because  there  is  no  other  rule  provided 
for  the  deecent  of  a  chil  dices  woman's 'property  reodved  by  her  befote  her  nuptials,  or  after 
them.  For  the  rule  of  succeesion,  in  the  case  of  property  reodved  before  or  after  mairiagcit 
will  be  folly  stated,  conformably  with  express  laws. 

20 
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Section  IH 

Siioeession  to  ihe  $eparcUe  property  of  a  chUcUesB  woman. 

1,  Thb  hdn  of  the  iffoperty  of  a  womMi  who  diat  ohfldleia  aw  ne^  propotmded. 

2.  **  Thb  lepantte  property  of  a  childleas  woman  married  in  the  farm  denominated 
Brahma,  or  in  any  of  the  fbnr  (unUamed  formi  of  marriage,)  goes  to  her  hnaband.** 

The  foor  forma  of  marriage,  at  the  head  of  which  is  that  called  Brahma,  are  here 


mded.  Those  four  are  the  DaiTa,  Araha,  Prajapatja,  and  Oandharba.  "Wlththe  Brah« 
ma,  they  make  five.  For  Menu  has  spedfled  flTs  :  nsmely, "  the  ceremonies  called  Brahma, 
DaiTa,  Arsha,  Oandharba  and  Prajapatya.**  Wealth  which  has  been  received  by 
a  woman  while  her  marrlaffe  In  any  of  those  forms  is  celebrated,  devol« 
ves  on  her  husband,  if  she  die  without  Issue.   Here  issne  signifles  progeny. 

4.    Itisnotright  to  interpret  the  text  as  signifying,  thatany  property  of  whatever 

...»w^  .m^ '"'^-"  ceremonies  tenned  Brahma, 

'  "  on  her  hnsbandby 
'  kgesinthe  form 
I  Mann's  test  :) 
.       [tc  of  the  marri- 
ed person)  wonld  have  been  ezziibited  in  the  singular  number  and  sixth  or  relattre  case :  for 


4.  Itisnotright  to  interpret  the  text  as  signifying,  thatany  pro 
amount,  which  belongs  to  a  woman  married  by  anr  of  those  oeremoniei 
Ac,  wltetherreoeiTea  by  her  before  or  after  her  nuptials,  derolTes  wholly  o 
her  demise.  For  the  terms  employed  in  the  text  (9),  signifying  *  at  marriages  in  the  form 
denominated  Brihma,  fto.'  indicate  time  :  and,  if  the  word  BrUmia,  Ac,  (in  Mann's  test  :) 
intended  the  woman  (who  is  espoused  in  such  form,)  those  terms  (as  expresslTe  of  the  marrl- 
. .      lexWbitedi— '     * '  ^--  -  ••  - 


marriage.  Now  this,  being  a  less  approTed  mode  of  oonstruotion,  is  not  the  proper  one. 
Neither  ii  it  true,  that  the  verms  Brlhhma,  fte.,  do  signify  the  woman  who  is  ennnised ;  for 
they  are  used  by  Menu  and  the  rest  as  importing  the  maxriage  celebrated  in  such  roim.  Thus 


BCann,  having  premised  these  words  "Now  learn  oompendioudy  the  eight  forms  of  the  nup« 
tial  cermony  i**  enumerates  "the  oeermony  of  BrUmia,  of  the  Deras,  of  the  Bishis,  of  the 
Prajapatis,  of  the  Asvas,  fto."  So  Nareda  says,  **  Eight  forms  of  Marriage  axe  ordained  fox 
the  perfbcting  of  the  several  tribes:  the  first  of  them  is  the  BrUmia.**  Yiabna  in  like  man- 
ner says,  "Marriages  are  of  ei^t  sorts,  the  BrAhma,  the  Daiva,  ftc" 

6.  Therelore,  the  observation  of  Vlswampa,  that  the  text  relates  to  woman'!  property 
leoeived  at  the  time  of  thennptialB,  should  be  respeoted. 

6.  But  a  woman's  property,  received  at  a  marrlagre  in  forms  called 
Asura  and  the  like,  her  mother  may  take  on  her  demise,  thousrh  her  hus- 
band be  llvlngr:  aii<^  on  flollure  of  the  mother,  the  fleither.  For  Uiat  order  of 
succession  results  nrom  the  text,  "  Her  wealth  isordained  to  become  the  property  of  her 
mother  and  of  her  father.'*  If  then  Joint  sueoession  were  intended,  the  author  would  have 
said  "become  the  property  of  her  two  parents."  And  as  the  father's  right  of  inheritance  is 
declared  to  be  on  failure  of  the  mother  in  the  case  of  a  maiden's  proper^,  the>ame  is  fitting 
in  t^^T  f™Ttffrt^4w  also. 

7.  Accordingly  Baudhayana  says,  "The  wealth  of  a  deceased  damsel  let  the 
uterine  brethren  themselves  take.  Onfktilureofthem,lt  shall  belongr  to 
the  mather ;  or.  If  she  be  dead,  to  the  flEtther.'* 

8.  The  property  of  nukiden  has  been  thus  explained,  [and  the  subject  will  not  be  re- 
Bomed  under  a  distinct  head.] 

9.  It  must  not  be  argued,  that  in  this  case  Tof  wealth  received  at  nuptials,]  as  in  that 
of  a  maiden's  nropertv,  the  brother  has  the  prior  right.  For  no  text  ordains  it :  and  the 
succession  of  toe  mother  and  fkther  only  [not  the  brother]  is  expresdy  declared. 

10.  But  wealth  received  by  a  woman  after  her  marriagre,  Trom  the 
fleunily  of  her  fS&ther,  of  her  mother,  or  of  her  husband,  groes  to  her  bro- 
thers, [not  to  her  husbandl ;  as  Tajnyawaleya  declares  :  "  That  whirh  has  been  given 
to  her  by  her  kindred,  as  well  as  her  fee  or  gratuity,  and  any  thing  bestowed  after  marriage, 
har  kinsmen  take,  if  she  die  without  issne.''^ 


11.  Given  by  her  Undred.  Presented  to  her  by  her  father  or  mother  [during  her 
maideohood.]  aenoe  (since  the  words  "  given  by  kindred"  intend  given  by  the  father 
and  mother ;)  their  sons,  who  are  her  brothers,  are  the  kinsmen  here  sigmfied. 


18.  This  is  confirmed  by  Vriddha  Oatyayana,  who  savs  "  immoveable  prqpertv,  which 
haa  been  given  by  parenti  to  their  daughter,  sees  always  to  her  brother,  if  die  die  "  without 
israe."  For  it  apnears.  that  tlis  broUier's  r^t  of  succession  is  founded  simply  on  her  leav- 
ing no  isine  (whion  is  tne  case  equally  of  a  maiden,  as  of  a  childless  wife.) 

18.  The  remark  of  Vlswampa,  that  urouerty  of  a  ohildlees  woman  married  by  any  form 
of  nuptials,  firom  that  of  Brahma  to  that  of  the  Pisaohaa,  (as  hinted  by  the  term  "  alwayt,*) 
go«i  to  her  brother,  tfiould  therefore  be  reopeoted. 
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14.  Uadflr  ths  tink  **  immovaables,"  the  luiie  mwtbe  tnia  of  other  property  (snoh 
M  deeeribed  in  the  Daenge  of  Tajnyaimloya  abore  dted ;)  by  the  argument  a  fortiori,  ez- 
^^piwaii  In  the  loaf  and  atafl. 

15.  By  the  phraae  **  aiveaihy  her  kindred"  (10)  is  dgniiled  that  which  was  giren 
to  her  by  her  parents  dnrmg  her  maiden  etate.  For  ai»thing  reoeired  by  her.  eabseqnently 
to  her  nnptialii.  ie  comprehended  under  the  denomination  of  (anwadheTa)  *  m  tubee^ent  :* 
and  either  the  hnaband,  or  the  parents,  inherit  that  idiichwaa  presented  at  the  time  of  the 
iredding. 

le.  Catsrayana  deserlbes  a  gift  subsequent :  "  What  has  beeoreeeiyed  by  a  wo- 
man ftom  the  family  of  her  hosoand,  and  at  a  time  posterior  to  her  marriage,  is  called 
•  gift  sabseqiieot ;  and  so  in  that  idiich  is  similaily  recdTod  from  the  flunily  of  her 
kindred." 

17.  From  the  ftmJly  of  her  husband.  From  her  fitther-h>]aw  and  the  rest  nom  the 
ftunilyofherldndred.   From  that  of  her  father  and  mother. 

1&  The  same  author  gires  another  definition  :  *'  Whaterar  is  reeeired  by  a  woman 
after  her  nuptials,  either  ftom  her  husband,  or  from  her  parents,  through  the  afBeotion  of  tho 
girer,  Bhrigu  pronounces  to  be  a  gift  subsequent.*' 

19.  He  likewise  explains  the  fee  or  perquisite  (8ulca.)  "  Whaterer  has  been  reeeired, 
asapriee,of  workoMn  on  houses,  ftuaitare  and  caiziages,  milking  Tessels  and  oinaments,ia 
denominated  a  fee." 

90.  What  is  fffren  to  a  woman  by  artists  constructing  a  house  or  eieeutiiw  otherwork, 
as  a  bxfbe  to  sena  her  husband  or  other  oerson  [of  her  fluuiljr]  to  labour  on  such  parti- 
eolar  work,  is  her  fee.  It  is  the  price  [of  labour ;]  since  ite  purpoee  is  to  engage  [a  labourer.] 

tl.  Or  a  fee  is  that  irtiieh  is  deeeribed  by  Vyasa,**  What  [isgiyen]  to  brii«  the  bride 
to  her  husband's  house,  is  denominated  her  fee."  Thatis,what  isgiTen  by  way  of  bribe  or 
the  like  to  induce  her  to  go  to  the  house  of  her  fansband. 

SS.  niis  IM,  [as  deeeribed  in  both  the  passages  abofe  sited,]  occurs  indiscriminately  in 
anflbcm  of  marriage,  whether  that  termed  Brahma  or  another.  Buoh,  or  any  similar  pro- 
psny  of  a  diildless  woman,  hsr  brothers  inhsrit. 


Asura  and  the  rest  For  that  gratuitar  is  restrJoted  to  the  particular  form  denominated 
Asura  [and  does  not  occur  in  the  rest]  Accordingly  it  is  said,  **The  Asura  marriage  is 
grounded  on  the  receipt  of  wealth  :  the  Qandharba,  on  rechvoeal  (vwmerion ;  the  Pnnniiss, 
onseisureinwar;and  thePaisaciiaiswfaerethebrideiBObtainsdby  fraud." 


S4.  Hence,  sinee  there  is  no  gratuity  at  tfas  Rakshssa  marriage,  nor  at  the  other  [ris. 
the  Paisacha  marriage,)  the  conclusion,  deduced  from  association  with  nuptial  gratuity, 
that  only  such  propertygoes  to  the  brother  as  was  receiired  under  the  Asura  and  other  siini- 
lar  marriages,  must  be  rejected :  as  also  because  that  is  not  the  separate,  property  of  the 
woman;  for  only  wealth  receiTed  by  the  father  or  other  person  (who  gires  tnegirlm  mar- 
riago)  is  denomtnated  a  gratuity.  Thus  Menu  says,  **  Let  no  fattier,  who  is  wue,  reoetre  a 
gratuity  howerer  small,  for  givmg  his  daughter  in  marriage  :  since  the  man,  who  through 


„ , ^  ^         „  uiBiMHifiuws    mu  uMMSMi0v  i    mumjo  who    uuui,  WHO    uVUHKa 

aTarice^  takes  a  gratuity,  is  a  seller  of  his  oftoring/*  Father  is  here  a  general  expreesion  un« 
tending  the  pereon  who  gifee  away  the  damseL)  Therefore,  a  brother,  or  any  other  person, 
acceptmg  a  preeent  (for  giring  a  rirl  in  marriage,)  is  a  recemr  of  a  gratuity.  Ckmsequently, 
a  gratni&(Bulka)  is  that  which  is  accepted  by  thsfitther  or  other  person  (so  disposing  of  the 


95.  Hence  (sfaioe  the  gratnity  belongs  to  the  gfrer  of  tfas  damsel,  and  not  to  the  damsel 
herself)  the  argument  is  refoted,  which  has  been  thus  proposed;  that,  as  a  woman's  separate 
property  receired  in  the  form  of  a  gratuity  (Oulka)  is  possible  only  in  an  Asura  marriage, 
therefore  the  gtfts  of  kindred  and  a  gift  subseguent,  which  are  specified  in  the  same  pas- 
ssge  (10.),  shall  also  be  inherited  by  the  brotfier,  prorided  they  are  rdatife  to  an  Asum 
marriage. 

96.  But,  since  i>rqpert7,  reoeived  as  a  fiM  or  perquisite  (Sulka)  In  the 
manner  desoribed  (18  and  21.),  is  possible  under  every  form  of  marriaffe- 
the  brother  is  heir  In  all  such  instances ;  conformably  with  the  text  (of  Tajnay 
Talkya).  For  it  contains  no  restriction  (to  any  particular  form  of  marriage,  not  to  that  called 
Asura  m  particular.) 

97.  Thusfhe  text  of  Gautama  alio  eonreys  the  same  import  with  that  of  Katyayana. 
(19).  It  is  as  foUows:  **  The  sister's  fee  belongs  to  the  uterine  brothers;  after  them,  it  goes 
to  the  mother;  and  next  to  the  Ihther.    Some  say  before  her." 

98.  The  meaningr  of  the  passagre  is  this :  in  the  first  place  that  pro- 
portvffoes  to  her  brother  ofthe  whole  blood.  But,  on  failure  of  them. 
It  belongrs  to  the  mother.  In  her  default,  it  devolves  on  the  flekther. 
Borne  say  before  her.   This  is  stated  as  the  doctrine  of  others. 

99.  Tbnefore,thepropertygoesflxittothewbole  brother;  if  there  be  none,  to  the 
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derolTGioii  fhe 
bar  k|Ddz«a 


mother:  if  ahe  be  dead,  to  Um  fttther :  bnt,  on  hShxn  of  aU  Umm.  It  dev 
husband.  Tbtu  KatyaTana  Miyi*  "  Tbat  wbiob  bM  been  giT«Q  to  ber  b7 
go«i  oo  fidlnie  of  Idndrad,  to  her  hnfband." 

80.  By  ■aying  "  on  fUliin  of  the  kindred,"  (or  of  the  fiitber  and  mother.)  the  fUhm  of 
brothers  ie  likewiae  indieated.  For,  sinoe  the  parentis  right  of  Mooeaiioo  iM  in  defknlt  of 
brothers,  (the  failure  of  the  preferable  daim)  mnat  be  oonclnded  by  the  aignmect  o/crtiori, 
ezempliAed  in  the  caae  of  a  loaf  and  itaif. 

81,  OnfAflnreofheirtdowntothehnsbandfthianileaMinis  ixroTided,  whieh  Vrihaa- 

atithiiBd^T«ri,**Tbe  mottier's  Ql8t0r,fhe  maternal  nnele,  the  father's  sister, 
B  mother-in-law,  and  the  ynfe  of*  an  ^Id^r  brother,  are  prooonneed  dmilar  to 
mothert.  If  th^lea^e  no  isane  ox  their  bodlee,  nor  aon  [of  a  malwUB,]  nor  dauflrhter'B 
son,  nor  aon  of  thoae  pecaooa,  the  sister's  son  and  the  reatahall  take  their  property." 

SL  Both  aon  and  daughter  are  here  aignifled  by  theterma  '^iaaoeofthe  body."  Foe 
they  bar  erery  other  claimant.  By '*aon"i8meenttfaediildof  ari^al  irifB.  Fora  paaaure 
of  law  ezpreaaea.  '*  If,  among  all  the  wifea  of  the  aame  hoaband,  one  Itiing  forth  a  male  d^d, 
ICami  baa  declared  them  all,  by  meana  of  that  aon,  to  be  mothoe  of  male  iaaue."  Koriatha 
term*<aon"anepithetof"iaaae  of  the  body:"  for  it  would  be  aopeiilnoiia ;  and  the  aiater'a 
aon  or  other  remote  heir  would  haye  the  li^  of  auooeaaion,  though  a  aon  (or  a  giaadaoo^  of 
a  contemporary  wife  be  liying. 

88.  If  there  be  no  legitimate  aon  or'dan^iter,  nor  a  grandaon  in  the  male  line,  nor  A  loa 
of  a  riTal  wifo,  the  rifjht  of  aweeeaaaioy  deTolTes  on  the  daughter's  son. 

84.  By  the  pronoun  in  the  pfaraae  **  aooa  of  theee  peraona"  (81)  the  woman'a  own  ifloe 
and  the  child  of  a  riral  wife  are  aigniSed.  Therefore,  their  aona  bave  a  right  to  inherit ; 
not  the  aon  of  a  daugfater'a  aon  alao,  f or  he  |a  e^^duded  from  the  oUattoo  of  food  at 
obeequiea. 

86.  For  want  then  of  aonaand  other  linear  heira  ai  here  «peoiil#d,  and  In  defeul^  of 
brothers  or  other  preferable  daimanta, including  the  husband,  the  inheritance  paaaea  to  tlie 
Bister's  son  and  the  rest,  althou^  kinsmen,  as  the  fathe^-ih-law,  the  huaband^  elder  bro* 
ther,  or  the  like,  be  living.  For  the  text  (81)  bears  no  other  import ;  and  the  chief  purpose 
of  indicating,  under  the  bead  of  inheritance,  the  competency  to  present  ftmeral  oblatioDs,  aa 
is  done  by  describing  the  wqmen  as  similar  to  mothers,  and^ertain Waona  aa  atandiiw 
in  the  relation  to  them  of  eons,  is  to  s\iggeat  the  right  of  soeoession  touefrproperty. 

86.  Henoe,afaieetheteztenumeratea<'ai8ter's8on."^.if  the  order  of  soooession  eon* 
aequently  be,  flrat  the  alater's  son,  then  the  husband^s  sister's  son,  nest  the  child  of  the 
husband's  younger  brother,  afterwards  the  difld  of  the  husband's  dder  brother,  tlwn  the  aon 

ofthebrother,  after  him  the  son-in-law,  and  subsequently  the  younger 

rl^t  would  derolte  last  of  all  on  the  younger  brother  of  ue  husband,  c 


brother-in-law,  the 
contrary  to  the  opin« 


ion  and  ^aotioe  of  yenierable  persona.  Therefore,  the  ten  is  propounded,  not  as  deolaia- 
» order  of  inhentanoe,  bfat  as  exi^reeslVe  of  the  strength  of  the  feet,  [namdy  of  the 
nferred.]    Thus  it  is  declared  dt  ^atil),  under  the  head  of  inheritance,  "To  three 

ancestors  must  water  be  giTen  at  their  obeequies ;  for  three  is  the  Ameral  oblation  of  food 
"  'ithei'        "^^  ■  " ~ 


benefits  conferred.]  Thus  it  is  declared  ty  ^Bii%  under  the  head  of  inheritance,  "^o  three 
ancestors  must  water  be  giTen  at  their  obeequies ;  for  three  is  the  Ameral  oblation  of  food 
ordMned:  the  fourth  is  the  giTer  of  oblati<His;  but  the  fifth  has  no  concern  with  them."  In 
like  manner  Tsjnyavalkya  shows  succession  to  property  in  right  of  the  ftineral  oblation : 
«  Among  these  [sons  of  Tarious  descriptions.]  the  next  in  order  is  heir,  and  gtnt  of  obla« 
tions,  on  failure  of  the  preoeding."    Theson*s  preferable  right  too  an;>ears  to  rest  on  his 

E resenting  the  greatest  number  of  beneficial  oblations,  and  on  his  rescung  his  parent  from 
dL  And  a  passage  of  YriddhaCatatapa  expressly  prOTides  for  the  ftmeral  oblations  of 
these  women :  '*  For  the  wife  of  a  matenial  uncle,  or  of  a  sister's  son  of  a  fether-in-law  and 
of  aspiritnal  parent,  of  a  friend  an^  of  amatemal  grandfather,  as  well  as  for  the  sister  of  the 
Brother  or  of  the  fethei,  the  ob|atioQ  of  food  At  obsequies  must  be  perfermed*  Such  is  the 
settled  rule  among  thoee  who  are  oonyersant  ifith  the  Yedas." 

87.  Tbi^  then  is  the  order  ofsnocnaastnn,  accordixig  to  the  yarious  degree  [of  benefit  to  the 
owner  of  the  property]  firom  the  oblation  of  food  at  oosequies^  In  the  first  plaoe,  the 
husbcmd's  younflrer  brother  is  entitled  to  the  woman's  property ;  for  he  is 
a  kinsman  (Sapinda,)  and  presents  oblations  to  her,  to  her  husband,  and  to  three  persons  to 
whom  oblations,  were  to  be  offered  by  her  husband.  After  him,  the  son  either  of 
her  husband^s  elder  or  of  his  sroungrer  brother,  is  hdr  to  the  separate  property 
of  his  unde's  wife ;  fbr  he  is  akinaman,  and  preeents  oblations  to  her,  to  her  husband,  and 
to  two  persons  to  whom  oblations  were  to  be  offered  by  her  husband.  On  fkilure  of  sncli,  the 
BisteinB  son  though  he  be  not  a  kinsman  (Sapinda,;  inherits  the  separate  property  left  by 
his  mother's  sister  because;  he  presents  oblattons  to  her,  and  to  three  persons,  (her  fether  and 
the  rest,)  to  whom  oblations  would  have  been  offered  by  her  son.  In  dcAtnlt  of  him,  the 
son  of  her  husband's  sister  f  for  it  is  reasonable,  since  v  the  husband  has  a  weaker 
claim  than  the  son,  that  pen^ma  claln^jng  pnder  them  should  hate  similar  rdative  preced* 
enoe ;)  is  heir  to  the  property  of  his  unde's  wife ;  Because  he  presents  oblati<Hi8  to  three  per- 
sons to  whom  they  were  to  be  offered  by  ber  husband,  and  also  presents  oblation,  to  her  and 
to  her  husband.  On  failure  of  him,  the  brother's  son  is  the  successor  to  his  aunt's  pro- 
perty, for  he  presents  oblations  to  the  fether,  to  her  grandfether,and  to  hersdf.  If  there  be  > 
no  nephew*  the  husband  of  his  daughter  is  beir  to  bia  mother-in-law's  property,  aiaoe 
he  presedts  oblations  to  his  moth^-in-iaw  and  fether-in-hlW.'  * 
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88.  Thi8ora«rofiiieo«Mi<mmiiitbeaaram6a:  Anafliem«ntiooof'<ABi8ter'fl  wm''tnd 
the  rest  (81)  mm  intended  merely  for  an  indioatioii  of  the  hdn,  withoat  Bpeoifcring  the  order 
tn  which  they  Boeceed. 

89.  AAaiii,oiifBdliireof  th6ee8iz,Umiietbeinidentood,that  the  inooeMioB  derolTee 
on  the  flettner-ln-law,  the  husband's  eldest  brother  and  the  rest,  aooordJnff  to 
their  newmeee  of  kin  [the  neuest  Sapindft  being  the  heirt] 

40.  It  most  not  be  sanpoeed.  that  this  text  (8L}  is  appUoable  where  a  failiire  of  kinsmen 
(Biminda}  exists :  for,  in  Uds  ohun  of  sneoessors,  the  hnsband's  Toonger  brother,  and  his  son, 
mad  the  son  of  the  husband's  elder  brother,  have  been  spedfled;  and  the  faoibaiid's  fl^ther 
and  elder  brother,  who  are  nearer  of  kin,  haTe  been  omitted. 


41.  Therefore,  the  practice  [of  preferring  the  fltther-in-Uw  to  the  younger  brother-in? 
law,  orofregnlatingthesaooessionintheoraer  soedfled  in  the  passage  abore  dted,  81.] 
which  has  been*lntrodaoed  for  want  of  oomprehenoing  the  text  [of  Vrihaspati,  81.  or  those 
of  Mann  and  YajnyaTall^a,]  and  of  miderstuidi|ig  the  tme  sense  of  the  law,  must  be  rdected 
as  destitute  of  reason  and  authority,  by  thoee  who  [like  ns]  submit  to  demonstration. 

41  Thnfhaasoooenion  to  the  Bopacate  property  of  a  diildlesB  woman  been  explained. 


OH  AFTER  V. 

ExdiMumfiom  InherUance, 

1.  In  the  next  blaee,  persons  incompetent  to  inherit  are  spedfled,  for  the  purpose  of 
making  known,  by  ue  enieptiooL  oompetent  heirs.  On-  this  subject  Apastamba  says,  "  All 
oo-hein,  who  are  endued  with  ymue,  are  entitled  to  the  property.  But  he,  who  dissipatee 
wealth  by  his  tices,  should  bo  deb4ned  fimm  participation,  eren  thou£^  he  be  the  first  bo  m.*> 

3.  This  passage  is  read  by  Baloka  in  a  conftised  manner  and  Qontrarr  fense  ;  **  But  he, 
who  acquires  wealth  by  his  Tirtnous  conduct,  being  the  eldest  son,  should  oe  made  an  equal 
abanr  with  the  fkther.^'   That  reading  is  unauthorised. 

8.  So*' The  heritable  ri^t  of  one  who  has  been  espelle4fiK>m  society,  and  his  compe- 
teoee  to  ofBeroblatiaas  of  food  and  libations  of  wat6r,  are  extinct."  One,  who  has  beenex* 
pelled  ttom  sodety,  is  a  person  exdnded  from  drinking  water  in  oompany. 

4.  BoYzihaspatisays,  *'Thou^bomof  a  woman  of  equal  daas,  aeon  destitute  of 
virtue  is  unworthy  of  the  paternal  wealth.  It  is  declared  to  belong  to  such  kinsmen,  oil^ 
ing  funeral  oblatioiw  [t0  the  owner,1  as  are  of  virtuous  conduct.  A  son  redeems  his  &ther 
from  debt  to  snpenor  and  infttfor  oeings.  Consequently  there  is  no  use  for  one  who  acts 
otherwise.  What  can  be  done  with  a  cow  whldi  neither  gives  miUt,  nor  bears  calves  t  For 
what  purpose  was  that  son  bom,  who  is'  lather  learped  nor  ylrtuous  t  A  son,  who  is  de- 
void of  sdence,  courage,  and  good  purposes,  who  ii  destitute  of  devotion  and  knowledge,  and 
who  is  wanting  in  conduct,  is  similar  to  urine  and  exorement*^ 


6.    Apastamba  says,  "Ason,  who  diligentiy  performs  the  obsequies  of  his  ikther  and 

ler  ancestors,  is  of  arorovedexcellenoe,  even  though  he  *  

acta  otherwise,  oe  he  coversant  even  with  the  whole  Yeda." 


6.  ''Since  a  son  deliven  his  fltther  firom  the  hell  called  put  therefore  he  is  named  pitura 
bythe  sdf-ttristenthimseU:''  By  this  and  similar  passages,  great  benefits  are  stated,  as  ef- 
fected by'nteaiis  of  a  son.  ffis  connection  with  the'property  is  therefore  the  reward  of  hii 
benefidal  acta.  If  then  he  neglect  them,  how  should>e  have  his  hire!  Accordingly  ICanii 
says,  **  All  those  bcothers,  who  are  addicted  to  vioe,  lose  their  tiUe  to  the 
Iniierltance."  ' 

7.  So  [the  same  author :]  *<  Impotent  persons  and  outoasts  are  exduded  from  a  share 
of  the  heritage ;  and  so  are  persons  bom  blfiad  and  deaf;  as  well  as  madmen,  idiots,  the 
dumb,  and  Cnoae  who  have  lost  a  sense  [or  a  limb."] 

a  The  impotent  person  is  described  by  Hatyayana:  "That  man  is  ealled  impo- 
tent, whose  urine  froths  not,  whose  feces  sink  in  water,  and  whoae  virile  member  is  void  of 
ereotion  and  of  r 


9.  The  term  <  bom'  is  connected  in  constraction  with  the  words  'blind,  and  '  deaf.' 
One,  who  is  incapable  of  articulating  sounds,  is  dumb.  An  idiot  is  a  person  not  susoep« 
tible  of  instruction. 

.  issue,  an  impotent  person,  one  lame,  a. 

1  with  an  incurable  disease,  [as  well   as 

, , ^-  „ 1;  excluding  them,  howerer,  from  partid- 

patioo."  One,  who  cadnot  wukf'is  l4me. 

21 
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11.  Althouirb  tbey  t>e  eiududed  from  participation,  they  ouffht  to  l>e 


maintained,  ezceptlnff,  however,. the  outcast  and  his  son.  ThAtU  taiigbt  by 
DtraU:  **  When  the  l&therit  dead  [m  well  aa  in  his  lifetime]  an  impotent  man,  a  l^er,  a 


free  ttam  similar  defects,  shall  obtain  thor  father's  share  of  the  inheritance."   A  person 
wearing  the  token  of  mendidty  is  one  irbo  has  become  a  reUgions  wanderer  or  ascetic. 

19.  By  thethe  term  ontoast,  his  son  also  is  intended ;  for  he  is  degraded,  being  pro* 
created  by  an  outcast.  That  is  confirmed  by  Bandhayana,  who  says,  "  Let  the  co-heirs  sup- 
port with  food  and  apparel  those  who  are  incapable  of  business,  as  well  as  the  blind,  idiote, 
impotent  persoDs,  those  aflUcted  with  disease  and  calamity,  ana  others  who  are  incompetent 
to  the  performance  of  duties :  excepting,  howerer,  the  outcast  and  his  issue." 

18.  On  this  subject,  Narada  says,  "An  enemy  to  his  father,  an  outoasti^  an  impotent 
person,  and  one  who  is  addicted  to  Vice  Tor  has  beoi  expelled  firom  society,]  take  no  shares  of 
the  inhentanoeeren  though  they  be  legitimate:  muchlesB,  if  they  be  sons  of  the  wifb  by  an 
appointed!^ -»-,««  — ,  , 


14.  Ka^yana  ordains,  that  "The  son  of  a  woman  married  in  irregular  order ;  and 
begotten  on  her  by  a  kinmnan,  is  unworthy  of  the  inheritance ;  and  so  is  an  apostate  from 
a  reUgioos  order." 

16.  If  a  woman  of  superior  tribe  be  eq;»oused  after  marrying  one  of  inferior  dass,  both 
marriaires  are  contrarv  to  regular  order.  The  son  of  either  of  these  women, 
cshetraja,  or  issue  of  the  wue.  procreated  by  a  kinsman  authorised  to  raise  up  issue  to  the 
husband,  is  unworthy  of  the  inheritance.  But  a  son  begotten  by  the  husband  hlmseli;  being 
of  the  same  tribe,  on  his  wedded  wiUs  espoused  in  irregular  order,  is  heir  to  the  estate :  so 
likewise  a  son  begotten  by  the  husband  oo  a  wife  dissimilar  in  dass  but  espoused  in  regular 
gradation. 

16.  That  is  declared  by  Eatyayaaa :  "  But  the  son  of  a  woman  married  in  irregular 
order,  may  be  heir  provided  he  belong  to  the  same  tribe  with  his  father:  and  so  may  the 
son  of  a  man,  belci^tagto  adifBercnt  [but  superior]  tribe,  by  a  woman  espoused  in  the 
regular  mdation.  The  son  of  a  woman  married  to  a  man  of  inftrior  trib^  is  not  heir 
to  the  estate.  Food  and  raiment  only  are  considered  to  be  due  to  him  by  his  kinsmen.  But, 
on  fldlnre  ot  them,  he  may  take  the  paternal  wealth.  The  kinsmen  shall  not  becompellea 
to  giro  the  wealth  reoeiTea  by  them,  not  being  his  patrimony." 

.  17.  A  poniHIity  exists  of  an  impotent  man,  and  the  rest  as  above  enumerated  eepons- 
ing  wives.  '*  If  the  eunuch  and  the  rest  should  at  any  time  desire  to  marry,  the  ofltoring 
of  such  as  have  issue,  shall  be  capable  of  inheriting."   issue  signifies  oflhpring. 

la  It  must  not  be  objected,  how  can  they  contract  marriages,  since  the  ennuch,  not  b^- 
^  male,  tt  incapable  of  procreation  and  the  dumb  man  and  the  rest  [or  those  bom  deaf  or 
nd]  are  degraded  for  want  of  initiation  and  investiture,  because  they  are  unapt  for  [the 

preparatoryj  study  T  the  eunuch  may  obtain  issue  from  his  wife  by  means  of  another  man ; 

and  a  person  unfit  for  investiture  wto  the  sacerdotal  string  is  not  ^  l^m  his  trlb^ 

for  want  of  that  initiation,  any  more  than  a  Sudra. 

19.  Theref^tiie  sons  Of  such  persons,  being  either  tfaefr  natural  ofDqolDg  or 
isiiierabednpbythewtfe.asthecasemaybe.  are  ^titled,  provided  they  be  free  fhwn 
idmllar  defect^  to  take  their  allotments  acoorffiog  to  the  pretensions  ef  thdrfkthers.  Their 
daufirhters  must  be  maintained  until  manried,  and  their  childless  wives  must  bo 
smppOTted  for  life.  It  is  so  declared  by  Tajnyavaltoa :  •*  Their  sons  whether  legitimate  or  the 
oA^ring  of  the  foil,  are  entitled  to  allotments  iffiee  from  similar  defboto.  TbOx  daughters 
^  must  be  maintained  until  provided  with  husbands.    Their  childless  wives,  conduotiuff 


mMlvesari^t,mustbe  supported:  but  such  as  are  undiasto*  should  be  expelled;  and 
indeed  should  those  who  are  perverse." 

SO.   Thus  it  has  bMoeoEplained,  i^  ate  peitons  inoompetent  to  inherit. 


CHAPTER  VI, 

Effects  liable,  or  not  liable,  to  partition. 

Section  L 

1  In  the  next  Plac^eibet8wfaichmay  be  divided,  and  such  as  are  exempted  frem  parti- 
tton,  Me  here  explamed.^  On  that  snbiertCatyayana  says,"  What  bdonged  to  the  paternal 
grandfather,  or  to  the  fltther,  and  any  thing  else  [appertaining  to  the  co^dn,  having  been] 
acquired  by  themselves;  must  aU  be  dirided  at  a  iSStiSttSooghelifc"  »  •'^J 
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9.  And  my  tUflft  elie.]  Sere  the  ptrtiele '  and' if  eoimeetedl,  in  the  tent^BM,  witb  the 
*  teim  themeelTee  ;*  Vu.,  *  ftegiiired  by  themMlree ;'  or,  m  impUed  by  the  ooojnnothre  perti* 
de,  ac^iired  hj  enother  pereoe :  bmt  Mi  ecq:nMtlominiit  hare  been  mede  through  the  oom« 
mon  property  [or  elee  bj  Joint  peraooel  Ubonr.]   Budi  ie  the  meening. 


8.  If  emi  and  Viahnii  declare  Indiriaible  what  la  gained  without  espenditnre.  **  What 
abtother  haaaoanired  bj  hie  labour,  without  nainffthe  patrimony,  he  need  not  gire  up  with* 
ovt  hia  aaaent ;  for  it  waa  gained  by  hia  own  enraon." 

4.  Binee  the  patrimony  is  not  need,  there  ia  no  esertloi  on  the  ride  of  the  othera,  through 
the  meana  of  the  common  ptoperty  :  and,  ainoe  it  wae  obtained  by  the  man*a  own  laboiix 
there  ia  no  oortoeal  effort  on  the  peat  of  the  teat :  it  ia,  therefbre,  the  eeparate  property  of 
the  aeqnirer  alone  ;  for  the  pfaraae  **  it  waa  gained  by  hia  own  eanrtion,**  ia  atated  aa  a 
reaaon. 

6.  So  Vyaaa  ordaina :  "  What  a  man  gaina  by  hia  own  ability,  without  relying  on  the 
patrimony,  he  ahall  not  giTe  up  to  the  oo-heira;  nor  that  wliich  ia  aoquired  by  leanmg." 

6*  Binee  it  ia  ezpreaeed  in  general  terma,  <  wliat  he  gaina  aolely  by  hia  own  ability,*  all 
property,  ao  acquired,  being  Ua  own,  ia  not  common.  But,  aa  the  gaina  of  adence,  thouffa 
obtained  by  the  man*a  own  ability,  are  ahared  by  paroenera  eouai^  or  more  proAdent  m 
knowledge,Jhe  phraae  **  nor  that  indch  ia  aoq:uired  by  leaming,*^ia  aubjoined  tat  the  aake  of 
eioluding  illiterate  or  leaa  learned  pareenera. 

r.  Bo  Tajnyawaleya  direeta :  **  Whaterev  elae  ia  acqnhred  by  the  oo-parcener  himaeli; 
without  detriment  to  the  father'a  eatate,  aa  a  preacnt  from  a  lMend,or  a  gift  at  nuptiala, 
doea  not  appertain  to  the  eo-heira.*' 

8.  Here,  the  mention  of  **  a  preacnt  from  a  friend**  and  ao  ibrthia  intended  for  illuatra* 
tioa  only ;  ainoe  it  ia  in  aneh  modea  that  aeqnlaitiona  are  uaually  made  without  expen- 
diture. 

9.  Bo  If  era  likewiae  eaya :  **  Wealth,  howeter,  acquired  by  learning,  bdonga  exduafre- 
ly  to  him  who  acquired  it;  and  aodoee  anything  girenby  a  iUend,  reouTed  oo  aoooontof 
marriage,  or  pieeented  aa  a  mark  of  reepeet" 


10.   yyaia  [deliyeraa  almHar  precept :]  **  Wealth  gained  by  aolenoe,  or  earned  by  yaloux 

__  receired  from  alEeetlonate  kindred,  belonga,  af  *"      ' -  — ^-.—    --  ^*_   --^ .- 

ed  it;]  and  ahall  not  be  claimed  by  the  eo-hnra." 


or  receired  from  alEeetlonate  kindred,  belonga,  at  the  ttme  of  partitf  CO,  to  him  [^rtioacqair- 


11.  What  ia  obtained  throofl^lkyour  or  the  like,  from  a  flather,  uncle,  or  other  kindle- 
lationa,  ia  reoeiftd  from  aiBntlonate  kindred. 

11.  Nareda  afanaarlyaayB,*'Ezeepting  what  ia  gained  by  yaleur,  the  wealth  of  a  wifiB, 
and  what  ia  acquired  by  adence,  which  arelthree  eorta  of  property  exempt  from  partlticn; 
and  any  fayour  eonferred  by  a  father.** 

18.  Whatwaarecdyedatthetimeofobtalnfaig  a  wift  ia  here  called  the<*wealth  of  a 
wife ;"  meaning  efleete  obtained  on  account  of  marriage.  Excepting  theee  acqoiritiona  (12,), 
let  him  diylde  other  property;  for  thia  phraae  la  here  undentood,  aa  expieeeedin  anothet 
iontonoo 

14.  By  theee  and  other  aimilarpaaaagee,  the  eircumatanoe  of  the  property  haying  been 
aequlred  by  yalour  or  the  like,  la  not  atated  aa  a  aufOdent  reaaon  for  ita  being  exempt  i^m 
participation ;  dnee  a  dlatributlcn  eyen  of  property  ao  acquired,  ia  expreedy  orddned  in 
certain  caaea.  Thua  Vyaaa  dfreota.  a  partinon  of  dfeeta  so  gained  with  the  uae  of  the  com- 
mongooda.  *<  The  brethren  partldpate  in  that  wealth,  idiicfi  one  of  them  gaina  by  yalour  os 
the  like  uafaig  any  common  piqperty,  either  a  weapon  oi^a  yehicle.  To  him  two  aharee  ihoold 
be  glyenibvA  the  reatihouldahare  alike."  BoKareda  ordaina:  **  He,  who  maintaina  the 
tuiSOy  of  a  brotheifatudying  adence,  diaU  take,  be  he  eyer  80  ignorant,  aahareofthewealtb 
gained  by  adenoe.** 

15.  Btooe  the  term  "  maintained**  la  exhibited  in  the  dngular  number.  If  the  DunHy  of 
tiie  brother,  who  la  atudying  adence,  be  made  to  proaper  by  another  brother  at  the  expenee 
of  Ua  own  wealth,  or  by  the  labour  of  hia  body,  then  he  alao  haa  a  title  to  property  gained  by 
thati  ' 


18.  Bo  [the  aame  legialator  aaya,]  "  A  learned  man  need  not  giye  a  diare  of  hia  own 
acquired  wealth,  without  nla  aaeent,  to  an  unlearned  co-heir :  proyided  It  were  not  gained  by 
him  uaing  the  paternal  Mtate." 

17.  The  word  *'  paternal**  intenda  Johit  property.  What  haa  been  gained  by  him  with- 
out uaing  that,  a  learned  man  need  not  not  g|ye  up,  againat  hia  will,  to  an  unlearned  co-hdr. 
But  to  a  learned  or  inatmoted  oooheir,  he  muat  grve  a  abare  of  any  thing  acquired  by  him. 
eyen  without  the  uee  of  Joint  property,  ▲ccordmgtar  Gautama  aayiL  ''^Hia  own  acquired 
wealth,  a  learned  man  need  not  giye  up,  againat  hia  mdination,  to  unlearned  oo-heirB." 

18.  Whatia  gained  by  hia  personal  labour  on  hia  separate  Amda,being  hia  own  acouired 
liroperty,  he  need  not  giye  up,  if  he  be  unwilling  to  anrrender  it,  unto  umeaned  co-hdra : 
DUt  ho  muat  yidd  it  to  learned  brethren. 
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19.   This  howefver,  relates  onlir  to  the  gains  of  ecienee.   80  GaticayaBa  dedaree  :   ''No 

I»art  of  the  wealth,  which  is  gained  by  seiflnoe,  need  be  giTen  by  a  learned  man,  to  his  un- 
aaxned  00-hein :  but  saoh  iitopertjr  most  be  yielded  by  him,  to  those  1H10  are  eqnBl  or 
saperior  in  learning." 

90.   The  word  learning,  expressed  in  the  text,  Huid  oooorring  there  onoe  only]  is  1 


neeted  with  boUi  tenns,  '*  eqnaf '  and  '*  superior."  Therefore,  it  must  be  yielded  to  sooh  as 
are  equal  or  saperior  in  leaning :  bat  those  wfaQ  are  less  learned,  or  irbo  are  onleam  ed,  haye 
no  ri^t  to  partioipate. 

SI.  Binoe  it  appears  from  these  and  other  texts,  that  partition  does  or  does  not  take 
place,  in  the  case  of  wealth  aoqaired  by  soleoee,  Talonr,  or  the  like,  aooordkig  as  joint  pro- 
perty is  or  is  not  employed  ;  and  sinoe  this  alone  is  the  reason :  a  rereaied  maxim,  contain- 
ing fliat  term  only,  most  be  i'" * "       ^"       -.r..     .. 

by  use ;' not  one  containing  a 
is  accomplished  by  the  general  x 

S8.  This  is  precisely  the  object  of  the  reasoning  taaght  [in  the  KimkMi^liaider  the  head 
ofHoUo4. 

S8.  Or  the  same  meaniqg  may  be  dedaeed  frqm  reasoning  fwithont  tl^e  troable  of  inilnr- 
ring  the  origii^  of  thernle  £rom  a  lost  passage  of  'Beriptore.]  IJhat,  which  is  aoqaired  by  a 
person,  belongs  exoIosiTely  to  him,  so  loitt  as  he  lives ;  if  there  be  no  special  role  [to  the 
contrary] :  bat,  where  the  exertion  of  one  is  merely  through  the  joint  property,  and  the  other 
contribatestotheaoqaisitionbyhisperBonandwealthtitisarale  soggestedby  reason, that 
the  one  shall  have  a  singie  shareu  and  the  otlier  two.  Hence  likewise  it  follows,  that,  ii  the 
ioint  stock  be  used,  shares  should  be  aadgned  to  each  person  in  proportion  to  ue  amount  of 
his  allotment,  be  it  little  or  much,  whichnas  been  used. 

24.  MoreoTtr.  the  te^  of  Oatyayana  [is  similariy  founded  on  reason.]  <*  When  brethren 
separated  in  regard  to  the  patrimony,  and  subsequently  living  anew  together,  make  a  [se- 
cond] partition,  he,  ttom  whom  an  acquisition  hae  proceeded,  shall  again  take  a  doable 
share.**  '     '      '       .  '  ' 

25.  This  is  expounded  by  Srioara as signiMng.  that 'a re-united paroener.  who  has  made 
an  acquisition  with  the  use  of  the  joint  stock,  shall  have  two  shares ;  and  the  rest,  one 
apiece.*  '         i      .      r       . 

26.  Hence  it  appears  to  be  the  opinion  both  of  thesaint  an4of  thsOommentator,that 
wealth,  gained  with  no  use  of  the  common  funds,  appertains  c^wdvely  to  the  acquirer, 
cren  in  the  instance  of  a  re  -union  of '  do^parcensrs :  and  that  such'  weilth.  is  not  joint  pro- 
perty :  siuce  no  special  allotment  is  directed  in  toe  case  of  a  gain  made  without  use  of 

27.  Such  being  their  meaning,  the  same  is  equally  proper  for  (lie  nnseparated  oo-par- 
ceneCf  as  for  the  re-united  one  :  because  residence  in  the  same  abode  [i^ch  unpUes  junction 
ofpropertyl  iseoually  pertinent  as  areason,  when  separation  ha«!not^yet  taken  place,  as  when 
it  has  been  annulled.  Since  the  text  is  likewise  pertinent,  as  directing,  that  the  aoquirer  shall 
have  two  shares  of  an  acquisition  made  with  the  use  of  common  proper^,  it  ii  not  ri^t  to 
restrict  it  to  the  easeof  re-united  parceners :  f$r  the  reasoning,  taught  under  the  head  of 
Holaoa,  opposes  thatrestriotion. 

28.  Besides,  it  ii  an  uncontested  rule,  that  an  acquirer,  as  8U<^,  s^iall  have  two  thaires  of 
w^th  gained  bv  the  use  of  joint  tanABi  for  that*  allotiiient  has  been  ordained  by  a  text  [of 
Vyasal  above  cited  (W)  in  the  single  case  of  the  use  of  common  stock.  It  is  not  reasonable 
to  assign  two  shares  only  in  the  instance  of  an  acquisition  made  by  personal  exertion  upon 
separate  ftmds :  but  sometjiing  mOre  (than  two;shares}  would  be  reasonable  ;  either  the  whole 
or  something  less  (tl^n  ^wTwCqle.)  Here,'  since  something  less  (than  the  whole)  has  not  peen 
directed  either  1^  sages  or  by  compilers:  and  since  it  appears,  that  thereat  of  the  bretprtei 
participltiite  (in  one  case)  on  account  of  the  employment  of  tbsir  common  stock ;  it  if  fit,  tl^tt 
their  participation  should  be  null  (in  another  case)  where  that  does  not  exist. 

29.  The  rule  that  tjie  acgn^risr 'sha^  Itayet^ceM  much  as  the  rest,  m^st  be  grounded  on 
reasoning :  otherwise,  [if  its  foundation  in  a  pasiageof  .Scripture  is  to  be  assumed,  iiui  tBi* 
Boning  is  not  €0  be  taken  as  its  ffround  :]  it  would  be  necessary  either  to  insert  in  the  maxim 
of  revdationin  question  the  condition  of  a  gain  made  (by  the  fltther  who  is  declared  entitled 
to  two  shares  ;V  or  else  io  citaWish  separately '  the  titte  [ofan  Itcquirec  to  a  doable 
share.]  "         • 

80.  It  is  therefbre  true,  that  wealth  gained  without  use  of  Joint 
stock  belongrs  to  the  .acquirer  alone,  not  to  the  rest  qt  the  co-paroex^ers. 

81.  Moreover,  4  general  maxim  [of  Scriptore]  tothis  extent,  'Let  all  share  what  ^ 
gained  by  an  nnseparated  oo-paroener,'  cannot  be  inferired.'  F6r  an  exception  to  .wealth 
acquired  Dy  valour  or  the  like  [without  use  of  the  joint  stodc]  does  occur.  Thus  Mann 
says,  '*  Wealth,  however,  acquired  by  learning,  belongs  exdnsitely  to  him  who  acquired  it : 
and  so  does  anything  given  by  a  friend,  received  on  account  of  marriage,  or  presented  as  a 
mark  of  respset."  BoUenuand  Vishnu  ordsin,  "What  a  brother  has  acquired  by  his 
labour,  wilAout  using  thcpatrimony,-  he  need -not  give  up  without  his  aeaent ;  fbr  it  was 
gained  by  his  own  exertion.*^  ^ 
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at.  WttboQi  nrffig.]  Tliis  k  eouMeted  lUuiHie  ivith  wealth  acquired  Ij  lettBiDg :  for, 
i&  mdi  faiitrff*'^^  alio,  a  preeept,  ordaining  partitioQ  if  joint  londf  be  need,  doea  oecv. 

as.  nnu  YajnjaTal^  eayi :  '^  Whatertr  elae  ia  acquired  hj  the  eo-parecncr  Umaelf, 
vUhont  detriment  to  the  father'a  cetate,  aa  a  jmeentfrom  a  friend,  or  a  gift  at  nnptialv, 
doea  not  appertain  to  the  oo-heiri.  Mor  ihau  he,  irho  reoo^ert  hereditarr  propertsr,  which 
had  been  taken  away,  site  it  vp  to  the  co-pareenen:  nor  what  haa  been  gained  bar  aelence." 
SoNareda:  **  Xzeeptfiig  what  ia  gained  I^Talonr,  the  wealth  of  a  wilb,  and  what  laaeqnired 
bj  aeienee,  wfaidi  are  three  aorti  of  property  exempt  from  partition ;  and  any  faTonr  confer- 
red by  a  futher."  likewieeyyaea:  "Wealth  gained  by  aeienee,  or  eaned  by  Talonr.  or 
reeeifed  IhMB  aibetionate  kin&ed,  belono,  at  the  tima  of  partitioi^  to  him 
and  ihall  not  be  claimed  by  the  eo^ieira?* 

84.  Beeeired  fhm  aiBeotiooate  kindred.   Obtained  from  kind  rdatloDi. 

85.  **  What  iegtren  by  the  paternal  mndfkther,  or  by  the  father,  aa  a  token  of  alEcc- 
tSon,beloQga  to  him  [who  reeeireB  it ;]  nnther  that  nor  what  ia  giTen  vy  a  mother,  diall  be 
.  -_     *  —  -.._     —*  ataman  gainabrWa  own  ability,  withont  relying  on  t"^ — '^ •^- 


I  him.   What  a  man  gainBbThi8ownability,wltlKmtrelybg  on  the  patrimony, 

diall  not  giTe  np  to  the  co-heira,  nor  that  which  ia  acqoired  by  leandng." 

88.   By  thnaeamepting,vndertheee  and  other  testa,  in  regard  to  all  the  tifbea  and  all 


the  riieefie  of  mixed  or  of  mediate  ori^n,  wealth  acquired,  wmiont  nae  of  the  Joint  atock,  by 
theacqidrer'aownabili^;  whether  einoted  by  meana  of  any  adenoe;  or  reoeiTed  from  a^ 
fbelionate  kindred  (being  gt?en  by  a  relatiTe  i)  or  obtained  from  a  firiend,  or  at  nnptiala,  or 
with  atokenofreebeet;  or  gained  by  talonr  (that  ie,by  combat  or  the  like :)  or  earned 
by  labour  (that  ie,  by  agrictdtwe,  eervice,  merchandiae,  Ae.) ;  ereiy  acqoieition  [made  wilh- 
oDtnee  of  joint  ftanda,]  la  excepted;  thecefne,  linoe  there  can  be  none  other,  the  [alleged] 


8T.  Or  a  eaae  or  two  fof  aegnialtion  made  without  «ae  of  the  eommonatock)  may  be, 
In  aome  manner,  aeeomed,  to  which  the  precept  may  relate.  BtiU  thoee  caaes  should  have 
been  dedared  by  expceei  worda :  since  it  would  have  been  eaay  f6r  the  lageato  have  caid, 
■  diride  certain  property  gained  by  an  vnaeparated  co-parecner  r  and  inch  property  would  be 
readi^  anderatood  mider  its  own  name ;  better  too  than  by  naing  a  long  and  drcoitoiia  ex- 
pression, like  tUs  ['wealth  acquired  befbre  partition],  other  than thegafiia  of  Talonr,  Ac.  (ac- 
qoired without  nae  of  joint  Auda;)  for  it  iabnrdenaome.  And,  if  the  present  be  intended  aa 
an  exception,  an  the  aages  owgfatto  specify  efiry  excepted  tenn  ;fiDrwimottt  that,  the  meaning 
of  **  other  than  soch"  would  be  unexplained ;  and  the  reatiietife  worda  of  the  aages  would 
consequently  appear  aa  idle  aa  the  prattle  of  children.  But,  if  it  be  intended  for  illuBtration, 
then  aome  cue  tnstanee  ia  negligentty propounded  by  one  author;  and  anotlMrby  another 
writer;  and  the  omission  of  fpeoMyiay  the  whole  ia  right, 

88.  Therefore  the  maziin  le,  'divide  wealth  acquired  with  the  use  of 
the  common  stock  :*  and  parttonlar  terms,  as  the  gains  of  valour,  &c, 
are  Inserted  in  the  texts  as  instances. 

88.  Hence  the  deelaring  of  property  common,  mctety  beotnse  it  was  gainedby  aaun- 
separated  co-parcener,  is  not  grounded  on  authority. 


40.  Besides,  the  text  ofYaJnyaTalkya,(«Kordiall  he  who  reeoTsrs  hereditary  property 
fte."  88)  is  acknowledged  by  tou  likewise,  aa  signifying,  that,  if  one  recorer  the  property  of 
the  fcther,  grandfkther,  or  other  anceator,  wfaiCTi  haa  been  taken  away  by  any  person,  itap- 
pertaina  to  Um  alone,  not  to  the  reat  Thna,  (the  author)  denying  the  right  of  unseparated 
co-heirB  in  the  laopeily,  beeauae  It  haa  been  recoTcred,  althoagh  a  trace  of  the  former  right 
eiist,  denies  the  remote  title  of  the  reat  to  wealth  Qri^ially  gafiied  by  the  man  hfanaelt 

41.  It  haa  been  said  by  Brikara,' If  wealth,  acquired  without  uaing  the  patrimony,  be- 
long ezalualTely  to  the  acquirer,  then  efleela,  received  in  a  preeent,  cannever  be  shared  with 
another  brother  :  fSor  the  recetotof  apreaent  cannot  be  attended  with  expenditure  of  patem- 
alwealth.  It  la  Indeed  alleged,  that  ?ahiablea  are  employed,  at  the  recefot  of  gifla  for  the 
gratHleatioB  of  the  donor :  aa  abeifBr  or  the^like  in  the  pui«haaeof  eacriiloialmateriala ;  or  aa 
milk  fcr  the  aappcrt  of  Urn,  during  the  aacrifloe  denominated  Jyotishtoma.  Here  the  Talo- 
ableaarenotenmloyedfor  the  gratification  of  the  giver,  since  hia  gratification,  Iiy  receipt 
of  other  eflbets,  as  not  requisite  Ibr  a  donation,  the  intention  of  which  la  spiritual:  and,  aa  the 
act  of  reeeMngia  momentary,  nourishment  for  the  person,  whoaccepta  the  present,  ia  not 
rsquirite,  aa  it  la  during  the  tedlouaealebiatloo  of  the  Jyotishtoma,  fbr  Urn  iHio  by  that  cere- 
mony ae^x  celestial  b&s.' 

41.  ThatiafMlle:  for  Inatances  often  do  oeenr,in  the  worid,  of  expenditure  of  wealtb, 
by  giving  preaenta  to  induce  a  donation ;  and,inthepreeentage,  wealth  received  in  gifU  ia 
a&B3lar  to  tiiati^ich  is  earned  by  actvlee.  ▲ccovdhagiy  itiasnid  «*IntheKaUage,  (gifts 
aramade)  to  a  foOoww." 

48.   And  aa  fSor  what  Is  alleged  (by  the  same  author),  that  •  gratification  is  no  cauae  of 
reeeint  ofpreeenta,  having  no  muSL  operation,  aince  long  attendance  ia  the  cauae :  and  wealth, 
therefore,  10  not  the  oecaalon  of  sudirecript  through  the  medium  of  gratification ;'  that  is 
a  ftrtHe :  for  long  attendance  and  thereat  become  causee  of  the  receipt  of  preeents. 
the  medium  of  gratification ;  and,  accordlDg  to  the  diverrity  of  mer?s  dispositioiis, 
'^^JiasieDto  aria^inthe  Btind of oMi firom  pecuniarygiftf; of  another, from 
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loBff  atftndAiiM  or  the  lOce ;  of  fome,  from  the  mtre  trlneiiiff  of  ptrttflolftr  ^oaUtiaf.  If  tbm 
eflaot  be  not  produced,  for  want  of  an  Attendant  circnmetanee,  it  miutttot  bethenoe  con* 
daded  to  be  no  oanse :  ainoe,  aaia  obferrad  accordingly,  gratiiloation  is  produced  bj  meaaa 
which  are  not  inTariana, 

44.  It  hac  been  ftirthar  niffod  Fby  the  same  author,]  <  If  [It  be  alleged,]  that  WMlth 
mediately  acoompUshai  the  reodTptof  presents,  being  employed  during  attanaanee;  siaoo 
receipt  cannot  take  place  without  contiguity  ;  nor  oan  this  be  without  nourishment :  that  la 
denied  ;  for  nourishmeut,  used  for  the  support  of  lif»,  prerious  to  the  celebration  of  a  Jyo« 
tishtoma  or  other  religious  ceremony,  would,  mediately  senre  for  that  eeromopy,  smoe 
the  Jyotishtoma  ooula  not  take  place  without  prerious  support  of  lifie  :   all  food  would. 


and  food,  are  adapted  to  human  purposes,  would  be  contradicted.' 

45.  That  is  most  ftitile ;  for,  although  it  mediately  contribute  to  the  oelebrmfioii  of  fiie 
Jyotishtoma,  food  obTiously  serres  the  immediate  purpose  of  satisfying  hunger ;  and  behig 
dftsigwti  for  human  uses,  it  contributes  to  religious  ends  ;  but  there  is  no  proof  of  its  being 
Intended  for  such  ends :  nor  does  its  so  oontnbuting  operate  towarda  such  a  result.  How 
then  should  it  follow,  that  acquisition  of  wealth,  wealth  itself;  and  fbod,  are  adapted  to  n- 
ligious  purposes  T 

46.  Senoe,  (because  it  was  not  intended  for  that  pvpoae,  thou^  it  oontribute  to  the 
result,  or  for  the  reason  which  will  be  stated,)  there  is  no  room  for  the  reproach,  '  If  wealth 
be  aoknoidedged  to  contribute  to  the  receipt  of  presents,  by  means  of  nourishment  prerious 
to  such  receipt,  then,  since  no  acquisition  of  wealth  can  be  made  without  nourishmait  ttom 
the  time  of  the  receiver's  birth,  cTery  mode  of  gain  would  be  accompanied  with  detriment 
to  the  patrimony;  and  the  restriction,  **  without  using  the  "patrimony,"  (8)  would  these- 
f  ore  not  be  inserted.'  For,  lest  the  restriction  become  snperiluous,  the  test  is  understood  to 
signify  employment  of  wealth  other  than  an  expenditure  of  it  adapted  to  nourishment  and 


47.   Moreover,  an  expenditure  of  wealth  for  nourishment  or  otilier  uss,  must  necessarily 
be  made  eren  by  a  person  remaining  at  home ;  and  such  expenditure  is  not  designed  for  the 


acquisition  of  wealth  :  but  its  haring  been  actually  intended  for  that  purpoee  is  a  requiaita 
[to  its  being  the  cause  of  the  gain :]  consequently  the  suppositi<m  does  not  go  too  ikr. 

48.  AccordinglT  (sinoe  its  being  actually  intended  for  the  purpose  Is  potiti|s|y  required ; 
its  merefy  oontribnnng  to  that  end  Is  not  sufficient :)  Yiswarupa  nas  said,  *  When  wealth  ia 
not  acquired  by  giving  (or  using)  paternal  i^roperty,  it  is  declared  (by  the  ssges)  i|ot  to  bo 
common,  any  more  than  wealth  recdved  on  account  of  marriage  :  it  beoomes  not  Common, 
merely  because  property  may  have  been  used  for  food  or  otner  neceasariss ;  since  that  Ife 
similar  to  the  sucking  of  the  [mother's]  breast.' 

49.  Hence,  [beoause  its  being  aotnaUy  intended  for  that  pu]TK>se  is  a  requisite  to  iti  be* 
ing  the  cause  of  the  acqoisition,!  ttiough  much  wealth,  belonging  to  the  father,  have  been  ex- 
pended in  festivity  at  the  son's  mitiauon,  or  at  his  weddii^,  what  is  obtained  by  him  in 
alms  durinff  his  austerities  as  a  student,  or  received  on  account  of  his.  maniage,  is  not  com* 
mon ;  for  that  expenditure  of  wealth  was  not  made  with  a  view  to  gahi. 

60.  It  is,  therefore,  demonstrated,  that  wealth,  acquired  by  means  of  Joii|t  stock  used 
for  the  eipiess  purpose  of  g^hi,  is  common  property ;  and  no  ottier  is  so. 

61.  The  same  import  mav  be  deduced  by  abridging  the  substanoa  of  iriiat  has  been  ex- 
pressed, after  various  disquisitions,  by  Jitendriym,  who  says  *  Whatever  is  acquired  on  aspa- 
rate  funds  is  several  property.    Bor  the  sake  of  perspicuity,  gains  of  science  and  other  paiti- 


came  common,  if  there  be  A  suffloient  cause  of  a  joint  i^t  ThCs  also  haa,  for  ths  sales  of 
ready  comprehension,  been  in  certain  instances  described  [in  tbe  writings  of  sages]  by  the 
circumstance  of  joint  stock  used ;  in  others,  by  that  xft  united  eserfion  made  ;  in  some,  by 
that  of  common  relation.'        •    .'     •  >      •     i 

62.  It  has  been,  likewise,  said  by  Balooa,' The  rest  o^anothaye  a  right  to  wealth  gained 
by  one  brother  through  science,  or  similar  means ;  (bdng  ac(iuired  without  use  of  Joint  ftmds 
and  independently  ofthe  exert«ms  of  the  rest ;)  sinoe  there  is  no  argument  fbr  iL* 

68.  The  practice  of  dividing  wealth  gained  by  receipt  of  presents  without  expenditure  of 
joint  property,  wMoh  is  oburved  to  prevail  among  virtuous  people,  is  toot  unsutable,  whe- 
ther founded  on  the  mutual  aileotion  of  the  brethren,  or  on  a  manly  aentiment.  Or  (it  may 
be  thus  accounted  for :)  peojde,  obeervinff  the  partition  oi  wealth  received  in  presents  (fw  pre- 
sents are  in  ffeneral  gains  of  science ;  and,  as  such,  the  participation  of  co-heir*  equally  or 
more  leamea  is  ordained  by  a  passage  of  law.  mougn  the  property  have  been  acquired 
wiahoutuaeof  joint  funds ;)  and  not  Imowing,  that  tlus  partition  of  the  gams  of  leaning  is 
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eflact  beoanM  the  wealth  wm  nuied  by  an  nzueparated  oo^lielr,  have  done  ao  of  their 
owa  aooord.  It  ie  not*  howerer,  lonnded  on  uolform  pzaotioe.  Thezt  is  oonsegnently  nothing 
InooB^ptxiona. 

64.   But,  as  for  the  t«st  of  lfeaa,r  After  the  deatih  of  the  flttliff,  if  the  eldeat  brother 


shoud  the  first  bom  ohenah  his  ronnger  brothers  ;  aqd  thsf  shonld  behave  to  their  elder 
brother,  like  ohildreD  to  ttieir  father,  eonformably  inth  their  dnty  reroeotlTely,'';  the  yoonger 
brothers  have  a  title  in  the  wealth  of  the  eldest,  ttMragh  obtained  withontnse  of  Joint  stook, 
as  they  have  in  their  father's  aeq[iiisitioak  Bat  there  isthis  diflarenoe  :  that  eventhe  no- 
learned  sons  are  entitled  to  their  father's  aeqnired  property;  bat  the  learned  btotfasn  only 
have  a  right  to  partioipate  in  the  wealth  gained  by  the  eldest. 

66.  This  interpretation  is  riglit :  for  the  terms  of  the  text  wonld  else  become  onmeaning 
•nneesing' after  the  death  of  the  father,**  if  the  eldest  brother,  *o.,'  prorlded  they  have 
\da^o5&Tated  soienoe.'  t    if-  / 

6d.  Ooaseqaently  it  was  an  inaeearate  sssesHgn,  that  another  nnseparated  brother 
partiirfpates,  on  the  solegroond  of  the  aoqaisition  being  made  by  an  oneeparated 
oo-h«ir. 


Section  n. 

DeflniUUms  of  i\e  tfcmoue  boHb  of  ousquisUionit  S^e.,  oxmpi 

from  pariiUon. 

1.  On  this  [oeeasion,  or  amongtopies  hinted,]  the  gains  of  aoisnoe  are  explained.  Up* 
on  that  sabjeot  Katyayana  says,  ''wliat  is  gained  br  the  eolation  [of  a  diffioolty],  after  a 

prlae  has  been  oHireid,  most  be " — ' '        ""^ "     ' —       '  ' *    •   -  - 

m  partition  [among  oo*heire]. 
innest,  or  for  [answering]  r  ~~ 
play  of  knowledge,  (    *    ' 

nave  declared  to  I  „  

likewiee  preYails  in  the  arts ;  for  the  exoees  aboTethe  piioe  [of  the  oommon  goods],  and 
that  which  is  gained  fhnngk  eUll  by  winning  firom  another  a  etake  at  play,  most  be  oon- 
fldered  as  ao(i«Ured  by  sdenee,  and  not  liable  to  partition.   8o  Trihaspati  has  ordained." 

5.  *  If  ypfa  solTe  this  well,  I  will  give  yon  so  maoh  money:' after  s^ohan  ofbr,  if  <me 
|olTe  the  diffloolty  and  obtain  the  prise,  it  is  not  sabJeot  to  distribatiop. 

8.  Vrom  a  pi^il]   From  a  persMi  instraoted  by  the  aeQoirsr. 

4.  Byofllaiatingasaprlest]BeoeiTedasafBeorgiataityfiromapertoneTaployinghim 
to  oflldate  at  a  saeriiloe . 

6.  These  are  fbes,  not  pNMDts;  Ibrtl^  are  vimilar  to  wages  or  hire. 

6.  8o,aqiiestionrelatiTeto  seienoe  being  reeoHed,  if  anyone,  throng  satiafaetion, 
giTe  anytfamg  wliidh  had  not  been  prerioosly  offered. 

7.  Also  what  is  obtained  by  clearing  the  doabis  of  one,  by  whom  an  offer  h«8  been  thos 
made :  *<To  him,  who  remorse  my  doabts  on  the  meaning  of  this  passage,  I  will  give  this 
gold."  Or  [it  may  signify  s  fee,  each  as]  the  sixth  part  or  the  like,  reoeifed  for  a  oorreet 
leeision  between  two  utigantpebiee,  who  apply  for  the  determination  of  a  dnbioas  and 
contested  pHoint. 

a  likewise,  iHiat  if  reeetred  in  a  pxesent  or  the  like  for  dispUying  Us  knowledge  in 
the  saered  ordinanoes  and  so  forth. 

9.  So,  in  a  contest  between  two  persons  respecting  their  knowledge  of  eacred  ordinan- 
ces, or  in  any  other  eontrorersy  wfaatsoerer  eonoeming  their  respeoUye  attainments,  what 
is  gained  by  sorpaasing  the  opponent. 


10.  Likewise,  i^ere  a  single  artide  is  tobegifM,  and  there  aiemaay  oompetiton; 
Ifhat  is  reeeiyed  for  reading  in  a  soperior  manner. 

11.  Aleo,  what  if  gained  by  painters,  goldsmiths,  and  other  artists,  tlirongfa  akiUintht 
arts  and  so  forth. 

li.   In  like  manner,  what  is  won  by  beating  another  at   play. 

18.  AU  this  is  exempt  firom  being  shared  with  the  rest  of  the  oo-pareenwf.  Themeanr 
ingie  as  fallows:  whatever  isae^iired  by  any  [skill  orl  sdenoe,  belonge  to  the  acaairer, 
notto  the  rest.  VoriUastration  only,  it  has  beenstoted  at  large  by  Katyayana,  to  obriate 
Vm  toot  of  BrOcara  and  others. 
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14.  Henee,  (rfneeit  k cmnnitatea bj  Eatymyaaa  amoogtlie  gaiofoftdciiee;)  wbat 
if  obtained  In  * prtiicBt  by  diiptoying and  makJM fawwn  hia  own  knowledge,  iaalioaaao- 
qniflitioQ  made  bj  aetosoe:  fbr  apteaenl  ligmn  to  a  leaned  man  on  aeooantof  Ua 

16.  So  Tama  :  ''A  man  ttdowed  with  adenee,  fcanlar  in  (the  perfotmaDee  of  hie) 
dntiea,  cootented,  patient,  with  anbdned  pawiooa,  of  atitot  Teneity,  grateM.  dJaintercated, 
hind  tocowByCamiil  of  them,  gc&erooa,  a  performer  of  eaerillcca.  and  aprieat,  theeagea 
vrooonnoe  to  be  a  worthy  ohjeet.  Bnt  a  prMtnt  ihonld  not  be  coonned  on  aiich  aa  negleet 
rigid  obeerranoea,  or  are  ignorant  of  holy  testa,  or  merely  lire  by  their  elaai :  for  a  atooa 
traneporta  not  a  atone  (orar  the  atream).'' 

16.  For,itia  inrfgfatof  Ualeaxnintf  thathe  iia  fit  object  ofgillB;andimleanied 
nien  are  wworthy  objeota. 

ir.  Henee,  what  haa  been  alleged  hjBome  one,  that  the  gaine  of  aeicnee  aignify  Mich 
gifta  [only]  aa  are  reeeited  on  aocoimt  of  teaching  imnat  be  rejeetcd  aahavingbeen  eaidfor 
want  of  erring  the  text  above  dted :  and  becanae  fhe  word  idcnce  (Tidya)  being  derived  from 
the  root  Tid  to  know,  fllg^flea  any  knowledge  (or  akiU.) 

18.  Aa  for  what  if  objected  by  Srikara,  that*  by  prcoooneing  wealth  reeelfed  in  neaanta 
to  be  the  earning  of  aeicnoe,reoe^  of  presently  inatmetioa  of  popila.  andaaaiatancemeacri* 
flee,  are  confounded;'  tiiat  la  very  ftitile ;  alnoe,  althonrit  preeenta  and  the  rewarda  of  teaching 
and  aeaiating  in  lacriiicee,  and  other  partJcnlar  eorte,  be  fopnected  aa  being  eqnaMy  gainaoff 
edcnce  ;  yet  the  eeveral  aorta  are  not  confoonded :  for  etill  the  rewarda  of  teaching  and  of 
■acrifieing  are  not  preeenta ;  and  it  ie  an  nneopteeted  truth,  that  a  black  bnll,  ared  or  a  pied 
one,  or  ouer  indtmnala,  taroa^  egoally  bnUa,  are  not  confoonded. 

19.  Accordingly,  raa  they  are  noteonfoonded,  or  becanae  thinga  genericaUy  almflar  are 


apedflcaHy  difibrent ;  Qiereibre,)  rince  (it  may  be  aekedj  '  how  doea  the  aage,by  prono 

inffwhatia  receited  from  apiqiil  or  tor  oOoiating  aa  a  priest  to  be  the  caning  of  aelc 

fulindiaerimlnatingthereinirda  ofteaddng  and  of  aacrifldng  r  the  allegation  (of  their 
being  conftnmded,)  merely  by  w»y  of  oftriDg  an  objection,  murt  be  rejected. 

SO.  Catyayana  propounda  thegalna  of  Talonr,  Ike.,  **  When  (a  aoldlert  peiforma  a  gal* 
lent  action,  deapiaio^  danger  :  and  faTonr  ia  ahown  to  Urn  by  Ua  lord  pleaaed  witfa  that 
action  ;  whatcrer  property  ie  then  receHcd  by  him,  ahall  be  ooneidered  aagalned  by  valonr. 
"   '     Id  what  ia  taken  vnder  a  atandaid  ate  declared  not  to  he  enbieet  to  &l>ibntion.  What 


ia  edaed  (byaaoldier)  in  war,  after  riekinghia  lite  for  Ua  lord  and  routing  the  foicea  of  the 
enemy,  ia  named  Bpoa  takoi  under  a  itandard." 

tl.    «  Bat  wealth  recalred  on  aeooantof  marriage  ia  conddererd  to  be  that  which  haa 
been  accepted  with  a  wUk" 


The  meaning  ii,neeiTed  at  ttM  time  of  aecepUng  a  hrida. 

odVlahBnitateQfthar  aorta  of  property  exempt  flrom  partition  ^OtoOiea, 
mjMjred^ood^  watwa,  women,  and  Itod 


tS,   Bo  Uenn  and  VlahBnitate  other  aorta  of 
Tchidee,  ornament,  i 
dedaiednotUaUeto 

M.   dothea.;   Penonal  apparel  and  raiment  intended  to  be  worn  at  aMombUei. 

Vehidea.)    Oarriageeorhoraaaandthellkeb 

Ornamente.)    Binge  and  ao  fbrth. 

Prepared  food.)   Sweetmeata,  Ae. 

Water.)   Contained  in  a  pond  or  well;  at  niited  to  me. 

Women.)    Other  than  ftmale  aUvea. 
Funitoreforfepooeorfor  meala.)   Beda,  and  yeaada  naed  for  eating  and  aipping  [or 
drinking]  andaimHarpBipoaea. 

9S.   SoIYyaaa :   **  a  place  of  aacriflce,    a  Add,  a  tehide,  dreeaed  food,   water  and 
women,  are  not  dhiatue  among  kimmen,  thoogh  (tranemitted)    for  a  ihonaand  ge» 


56.  Aplaceofaacriilee.  The  apot,  where  aacrilloee  are  performed  ;  or  dee  an  idol :  not 
wealth  obtained  by  aacrifldng ;  for  that  haabeen  noticed  as  bdng  the  earning  of  adenee. 

57.  Tfaua  Catyayana  :  <*  The  path  for  eowa,  the  carriage  road,  clothes,  and  any  th|M 
irhichiawononthebody,BhoiildDotbedl?ided;norwhatiarequaiteforiiBe,or  intended 

for  arte :  ao  Yiihaipati  dedarea." 

58.  Beqgidte  for  nae.  What  if  fit  for  eadiperson'anaetaa  books  and  the  like  in  the 
study  of  the  Yedaa,fte.  That  ahall  not  be  ehared  by  ignorant  brethren.  So  what  ia  adapt- 
ed to  the  arte  bdongs  to  artists ;  not  to  persons  ignorant  of  the  partlcnlar  art. 

59.  Also  Sancha  and  lichita :  *'Ko  diiidon  of  a  dwelling  takee  place :  nor  of  water* 
pota,  ornamenta,  and  things  not  of  general  um^  nog  of  women,  clothea,  and  i*yifnrfTt  for 
OniniDg  irater.  FtaJ^atliiaa  to  oraaiiMd." 


Digitized  by  VjOOQIC 


BATA-BHAeA«  CIVIL  CODB.     OHAPTBB  ▼•  149 

■iteoftlMdirel]inffpUot^diiiii«tlielktlMr»tUllB-tim«.  ramalMliifii^^         prop«rtj:fte 
Uefrth«rhMa««t»dlvno*«5wddliwtlieooot^^  p^^p-ist-wb 

paternal jrrancUsitlier.wliioii 
ae  rest  ttirouffh  Inablll^,  or 

liis  own  laoour ;  and  la  not  oomnion  pi'operty. 

tt.  TfawlCaDaordaiiit:  "Utk  flttlMr  nootw  the  piOMrty  of  hit  ftittMr,  ufaftoh  re- 
mained miraeofVNd,  he  diBa  not,  agaiait  Ui  viU,  dian  K  iHth  theeoim,  iiiiBe  In  fiMi  tt 
«M  aeq:aized  by  himielf:'* 


88. 


.   FroMrtyamrtelBinfftohie  flither,  not  leeorered  bjthe  eoiM;not  i«trie?ed  by 
TheodMrreeaingi,enayapy»aiid  snaTikpyMn  [inSvlMe  of  snaTaptem]  ue  miftnmded. 


I  [by  etraa* 
gabed  by 
He  may 


op^n  with  fooh  wealth  ;  bat»   oo 


>eqttal 
8&  Through  hie  own  ability.)  !Pie  antlior  thi^  indioatea  a  avtrate  poaoaal 


88.  Ihboth  teste,  tibe  term  <^iatfaflt"  la  IndeODite  fttt  a  reaaon  (of  the  pMoept)  to  itated  : 
«aino^inflMt,itwaBaflqQbedbyhiiiiaelt"   (88.) 

87.  Thne  the  role  maat  be  vndetetood  In  tibe  fnatanee  of  any  aneh  hereditary  property, 
other  than  laod^aiaetlyaa  in  the  eaae  of  property  not  hereditary,  bat  ae^dredt^r  the  man 
himeetf. 

88.  Oankna  propoonda  a  apeolal  rule  reffardlngr  land.  ''Land,  in- 
harttad  In  roffolar  sacoeflsion,  but  whioh  liaa  been  fbrmerly  loat,  and 
whloh  a  single  (belr;  stiaU  recover  solely  by  his  own  labour,  the  rest 
may  divide  aooardlng  to  tiMir  due  allotments,  bavlnff  first  given  him 
a  fourth  part." 

89.  By  the  tenn*1eolely^tiie  author  hitimatea,  that  neither  oommon  ftmda  were  need 
. ..     -^„,.  . ,. _  ^^^ 

addi- 

-    .  »tor 

aiqipoeing  it  to  be  Tagi^e. 

40.   Ttm  hsTe  bees esptalned  both,  wfael  ie  diviaible  and  what  totiiB^  from 


9V.  sj  uie  vena  .  eoNiT^  vob  vmaar  vatumm\imt  \Mm%  newnar  oummon  nmoe  wm  n 
norjobitpenonaleiertiane  mad^  StiUitdoee  notbeoqme  the  eeparate  property  of 
perBonreaisrii»it;btttafbiirthpartorthe]andreoo?eredmiiat  be^fen  tolmn  m  a^ 
UoD  (to  hie  regular  allotment :)  by  fbroe  of  the  word  land;  and  beeaoee  there  la  noreaeoo 


CHAPTER  Vn. 

On  ilhs pa/irUoipaUon  ofSont  horn  after  a  poftiUlcm. 

1.  The  Aare  of  a  aoo  bom  after  the  partition  of  the  eetate  la  now  deelared.  On  that 
8aUeetMenaandNaredaBey,''A  eon;  bom  after  a  dirleion,eha]l alone  take  the  paternal 
wealth ;  or  he  ehall  parO^ate  with  eoeh  [of  the  brethien,]  aa  are  re-viited  with  the 
(&ther.") 

8.  IftheflaiMr,haring8eparatedhkeone|andhaTinfrreo«Ted  for  Umeelf  a  ehare  ao- 
oording  to  law  without  beiitt  re-tmited  with  ma  eone;  then  aeon,  who  la  bom  after  the 
paititioa,  ehall  alooetakethefiMher'e  wealth;  and  that  only  ehall  be  hie  aUotment  Bat  if 
tbe^ther  die  after  re-onittaghfaneelf  with  aome  of  hik  aona  that  aoo,  ehall  reoeifehle  ehare 
jTom  the  reonited  oo-  heixe. 

8.  Thna  Gautama  eaya:  <*  A  aeo>  begotten  efter  partition,  takeaesdoilfely  the  wealth 
ofhiaflithtr."  #  -v-^ -» 

whom  the  oonoeption  waa  eabeeooent  tothe  ditieion  of  the  eetati 

oo-paaoe- 

aepaiatv 

eu  ^uvoi  wav  ukvumr.;  wuiis  lus    WUB  waa    pnsguaub  oub  uov  juiuwu  im    u«  bu,  ww    aOn,  ^10  M 

aJterwarde  bom  (of  that  pregnaney,)  diall  reeeive  hie  ehare  fTom  hie  brothera. 

6.   Not  one  oi^,  boteren  many  eone,  begotten  after  petition,  ehall  take  ezdnaively  the 


p&temel  wealth,  ^tna  Yiihaepati eaye  :  "The yoonger  brothera  of  thoee,  who  bare  ma^e  ti, 
nartition  with  their  fltthtr,  iHiether  children  of  the  eame  mother,  or  of  other  wiTea,  eha^  ta|(e 
their  fiither'a  ehare.  A  eon,  bom  before  partltton,  haa  no  daim  on  the  paternal  wealth ;  oik 
one,  begotten  after  it,  on  that  of  hie  brother.*'  — .-n.--» 

23 
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6.  On*,  bMH  x^^otuoy  to  the  pttrtttioii,  is  not  entitled  to  tlie  pa- 
ternal eetkte :  nor  one  begotten  by  the  separated  tether,  to  the  eetate 
of  hl8  brother.  80  the  nme  aittbor  decUret :  **  AU  tlie  wesMii,  wmdi  it  Mqnired  by 
th« ikttlMv hiBMli;  nholMsaadfl  ftpMrtiaonwithhkMOt,  gowtotiieMiibetofctciibjldm 
•ftcir  the  pmooo.  TIiOM,  bombefore  it,«redeoIand  iofiaTe  nonii^;  as  iathtiiMltti 
■o  m  file  awta  Ukswin^  and  In  gifts,  pledges  and  pvrohases. 

r.   Tr^ae»ihetertn"all,''irtshh,howwMcuiiald<wble,wMdiisacqiiieabythet^^ 
goes  to  the  BOB  begotten  bfUm  after  parttliim. 

^8.    *■  Tbej  bate  no  daims  cm  eadi  oUur,  ezeept  fw  acts  <tf  m<rainitig  and  inwti^ 
walar.'' 

9.  Bt  jpeoUyfng  **  Acts  of  moorning  and  libations  of  water^  only,  the  author  cEdades 
thd le^ottt tiMWaOA  to  a ipartidpAtioninivealth. 

10.  This  is  applicable  colTtothe  case  of  wealth  acgniied  by  the  father.  Bat,  if  pro* 
p€  liy  inhfeiited  l^om  the  grandikther,  as  land  or  the  Uhe,  had  been  divided,  he  msT  take 
a  diate  of  snch  property  from  his  R'Others :  for  partition  of  It  is  avthoriaed,  (0DI7)  whea 
th  e  mother  becomes  Incapable  of  beating  more  children.  (Conseqncnthr,  sinoe  the  partitioQ 
is   illegal,  hating  been  ihade  in  other  drcmnstancee,  it  onght  to  be  annnlled.) 

11.  Thatis  declared  bf  Vishnu:  *'Sons,irith  iHkom  ths  fsthn  has  made  a  partitioii, 
sfaonld  git»  a  share  to  the  son  bon  after  the  distribntioiL*' 

IS.  SoTajnyaTalkya:  **  When  the  sons  hsTebeen  separated,  one'afterwards  bom  of  a 
woman eMal hi  elass, shares  the distrflmtion.  Hlssuotment  mnst posttlfely  bemadoout 
of  the  yinble  estate  ooneoted  for  Ineome  and  eipenditnre.'* 

It.  Binea  ttdiasgress  with  the  ordinanee,  that  *'he  shall  alone  take  the  patenal 
vwatbt"  It  lEiiftftlAta  to  ha  xedttaiy  property,  for  thereasoaaboraneetlond. 


OHAPTER  Vm. 

On  ihe  cXlofmMd  of  a  share  to  a  eo^pareener  rdwrwng  from  cSbroad. 

1.  The  partioipatioQ  of  one,  who  aniTes  after  the  distribntloo  of  the  estate,  isnext 
declared.  On  this  snbjeot  Yrihamatl  says,  "Whether  partition  hate,  or  have  not,  beea 
made:  whenever  an  heir  appears,  he  shall  receive  a  share  of  lihatever  oommon  propwty 
thereis.  Beit  debt, or  awriting,  or  house,  orlleld,  which  deeoended  from  hispatenial 
ir,  ha  shaQtaks  hisdueAareof  it»wfao  heeomes,  tven  thoog^  he  have  beai  Ions 


t.  **  If  a  man  leave  the  oommon  family,  and  reside  in  another  eountry,  his  shars  must 
BO  doubt  begtven  to  his  male  descendants  When  they  return.  Be  the  deeocndant  third,  ox 
flftl^  or  even  seventh,  in  degree,  he  shall  receive  his  hereditary  allotment,  on  proof  of  bia 
birth  and  name." 

8.  "To  the  lineal  deseendanta  when  they  appear,  ofthat  man,vrtiom  thenei^bours 
and  oldinhabitalrtntau)wbTtradgtontobethepfop«irtor,thelSdinu>tbei^^ 


his! 

_  4.  nndertiiiBtext:  thehelr  [ofaoo-parcener]  long  absent  shall  take 
his  due  sUotmentk  after  making  himself  known  to  tne  old  inhabitaxits 
settled  on  all  sides. 

Si   Suofaiathtpartio^tioQOfonaaRifiDffafteradiTiaioii. 


OHAPTER  EC 

On  ihe  parUcipoHon  of  sons  hy  women  of  varioue  tribee* 

1.  Fartitton  among  sons  of  the  same  Ihther  by  diflnnnt  women;  some  egpial  to  hlm« 
Mlf  by  dav,  others  married  in  the  direct  order  of  the  tribes,  is  now  deserfbed. 

1.  Karriamkallowadwltfa  women  in  the  order  of  the  tribes,  as  wdl  as  with  those  of  eqii« 
al  class:  for  Menu  says,  "for  the  first  marriage  of  thetwioe  bom  classes,  a  woman  ofthe 
sametribe  is  recommended ;  but  for  sw^  as  sre  impelled  bydeabe,  thoseftdlowte  ace 
preferable  in  the  order  of  the  dassee.  A  Sudra  woman  only  must  be  the  wift  of  a  Sudra : 
ahe  and  a  woman  of  his  own  tribe  [are  the  onhr  wives]  of  a  merchant;  thsf  two,  and  a 
wofliaa  of  hia  own  dass.  are  alone  eligihle  for  h  man  of  the  royal  [nUUtary]  tribe;  and  those 
£thxM]a&dawomaaofhisownraak[maybewlves]ofapclMt.'*  ^^ 
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8.  A  Siidxft  woman  obJt.]  The  pttflele '' only^  ii  eoimeetod  wltli  eterr  member  of  the 
■ttlenM ;  for  that  tenn,  mpimmH  immediftMy  before,  ie  ondentood  with  the  worde  **ehe,'* 
''J^'^f'L!^*''*^  ''thaee three.'*  The  meenfaiff  fe^  that  manlege  to  thelnmae  order  of 
the  tribee  mut  by  no  meeae  be  oontiaoted. 

^4.   Bnt  for  eDch,aB  Me  impelled  by  deeire^theie,4c3   Ihii  indloetei  an  aDeftetta  ei 
oBMMiej  not  entire  esemption  from  Maine. 

6.  Oaa^  uid  likUta  dedare,  "mm  mnet  be  eiv<MMid*  Women  of  Uhedaai  art 
onkfcrable  for aU  peraone."  TUaia  atated  aathe  prinefpal  rale.  The  aneeedaneova  one 
followa;«JF<wwiiea  of  a  Brahmana  are  allowed  in  ttedfaeit  order;  three,  of  a  Kihatriya; 
twOyOfaYaioym:  aadone,ofa8ndnu'* 

H.   The  nnmb«a  here  atated,**  four,"  fto.  are  inlMided  to  NiBr  to  the  trfbea. 

f.  Theee  wocBenare  wedded  wivee.  BoPaitUnaai  ahowa:  <«Foarwedded  whfwofn 
Biahmaaa  are  allowed;  and  three,  two,  and  wne,  of  the  reet  reapeeUvely. 

&  Of  the  raat]  Of  the  Kihstriya,  *o.  ti  tiiair  ord«,  three,  two^  andooe,mayb6 
allowed* 

9.  Thoa^[8noh  a  marriage  be]  in  the  dhreet  order  of  the  riiaawe,  ICann  and'Vldbsm 
have  atroDgfar  eenaored  the  mdon  of  a  man  of  a  regenerate  tribe  with  a  Sndra  woman.  **liieD 
of  the  twice  bom  cilmeei,  irbo,  throtigh  Jnfotnatioo,  marry  a  woman  of  thelow  tribe,  aoon 
degrade  their  fomiUee  and  progenr  to  the  atate  of  Bndraa.  Aeeording  to  Atrl  and  [Oantama] 
the  son  of  Utatfava,  he,  Wlio  marrtea  a  Bndra  woman  ia  degraded  inatantly ;  aeoording  to 
Caanaha,  on  the  birth  of  a  eon ;  and,  aeoording  to  Bfarign,  on  the  birth  of  a  aon'a  eon.  ▲ 
Brahmana,  who  haa  aaoended  the  ooneh  of  a  Sndra  woman,  ainka  to  a  region  of  torment : 
01^  if  he  hate  begot  a  ehelld  on  her,  he  loeta  even  Ida  vtiaatly  rank." 

10.  It  tfaoaappean,  that  the  testa  are  apfiieable  to  the  inatanee  of  anoh  a  woman  marri- 
ed in  regular  gradation.  Harito'a  text  alao,wfaiohoolneldee  with  that  of  Menn  and  the  reat. 
relateatoawomaneopoQaed.  Tfana  he  aaja,  **  No  other  is  ao  aaorilegioaa,  as  ia  the  huaband 
of  a  woman  of  the  serrUe  tribe;  for  that  Brahmana  ia  alainby  the^Ud,  irideh  he  himaelf 
bcMts  on  her."  Aeeordingly  [sfaiee  marriage  with  a  Sndra  woman,  and  prooieation  of  isane 
by  bsr,  are  ofleneee;}  Sandba  omita  the  Sndra  in  deeoibing  a  wifo  eliaible  for  a  twioe-bom 


r,  are  oilBneee;lSanehaomita  the  Sndra  in  deeoibing  a  wifoc  

man.  **  A  Brihmaid.  a  Blahatxiia,  and  a  Yaiaya,  are  prononnded  aa  the  allowed  wifee  of  a 
Brahmana: a Kahatma,  and  a  Vaiaya,  ofa  Ejhatriya ;  bnt  a  Yaiiya  ia  ordained  the  only 
wifo  of  a  vaiaya  :  and  a  Sndra,  of  a  Sndra. 

11.  Henee  theee  erfls  do  not  ensne  on  the  prooreation  of  ofltorfag  npon  a  Sndra  wo- 
man, not  married  to  [the  Brahamana]  himaelx :  bvt  a  TWial  onence  ii  oommitted,  and  • 
alight  penanee  is  reqniBite,  aa  win  be  ahown. 

It.  Menn  proponnda  the  diatribntion  among  Bona  of  fonr  olaaaea.  "Let  the  Tenarable 
BOh  take  three  aharee  of  the  heritage;  and  the  son  of  the  Kshatriya  wife,  two  sharee ;  the  eon 
of  the  Vaiaya  wife,  a  slutfe  and  a  Calf  :  and  the  son  of  the  Sndra  wife,  may  take  a  diare.  Ox 
let  a  person,  eoorersant  with  law,  diride  the  whole  oolleeted  eatateinto  ten  parte,  and  make 
a  legal  diatribntion  by  this  [following]  role  :  let  the  venerable  son  reeeire  fonr  parte  ;  the 
Bonof  the  Kahatriya,  three  ;  let  the  eon  of  the  Vaiaya  have  two  parte;  and  let  the  sen  of  the 
Sndra  take  a  rin^  part" 

18.  Two  modee  are  propounded  on  the  anppositioo  of  aome  [aoperlority  of]  good  goali* 
tisa  [In  the  aona  beloi«ing  to  regncrato  trfbea,  or  in  the  Sndra'a  eon.] 

14.  Ontfaia  anUeot  Vlafann  haa  deUvered  mlee :  <' If  thve  be  aona  of  a  Brahmana,  bp 
women  of  the  fonr  tribee,"*o.,  down  to  Hie  oondndiBgpaaMge,**  On  tide  principle,  ahaiit 
ahonld  be  dfatribnted  tooths  cjaaes  Ukewiae."      ^^ 

18.  The  eon  of  a  Brahmana  by  a  Kshatriya  wifo,  if  ddeot  of  an  by  birth  and  anpsriorin 
▼irtoe,  shall  be  an  equal  sharer  with  the  Brahmana  son:  and  the  eon  of  a  Brahmam.  or  of 


▼irtoe,  shall  be  an  equal  sharer  with  the  Brahmana  son:  and  the  eon  of  a  Brahmana.  or  of 
aKAatriya,byaValoyawlfo.aha]l,hklike  eirenmstaneee, be  an eoial partidnatoriHtfi the 
Kahalriyaeon.  VrihMBatiSreetB:  •«ne  eon  of  a  Kshatriya  wSbTbcIng  elder  by  birth, 
and  endowed  with  eopenor  qnaUtiee,  diall  have  an  emal  ahare   with  the  venerable  eon  of 


of  equal  elasa  ana  by  one  of  the 


next  inteior  tribey  if  tUa  eon  of  the  wifo  one  deJBiee  lower  [than  her  huAandlbe  [the  meet] 
virtnouB/he  may  take  the  aBotmmitof  an  eldeatsoo.  For  nvirtnowi  brother  la  the  aup« 
poitar^thereat" 


16.  ft  iattmaahown,  that  the  Sndra  Ukeviaa,  hi  similar  eirenmitanoea,  ahaUhnvt  an 
oqial  Aare  with  the  Vaiaya  son. 

17.  Bnt  land,  wUoh  haa  been  aeqnired  bythefolbsr,  tivooi^  aeeeptanee  (ofa  piona 
'"    "^   'uaanlexeliMively,  not  to  the  Kshatriya  eon  and 

i^ppertain  to  the  eons  of  ngensrato  niaases,  not 


denatfon,)  shall  belong  to  the  BOB  of  the  Brahma 
the  reat :  and  the  honas,  and  hereditary  Held,  ap 
totheSndrea.   So  Vrhat  Menu  dedaree :    The 


»aooaoftheBrahmanisfaall  takeland  whieh 

JB  <l 

W8Ui«  tho  ield,  lAoh  liM  doMcnded  firom  a 


I  reocjved  aa  ftplona  gtftj  but  aU  1^  aona  of  twloe-boiii  ciaaBsa  ahall  havt  the  honae»  M 
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18.  AnfOlii,lMlQiigii«tovQMBflmt6trib6i.lisTSAvMieto!i^^ 
edtM>thbTtbep«tanuaanuid-iKaMr  ud  liytibe  p«tendgnat-gtiaidfftt^     loritSes- 
prened  nitbont  ratriotaon, "  datoooded  from  •noestoxv."    Bat  in  the  mm  of  land  obtained 
b7aooq?tanMCofadonati(nL)iinMtberigbtofthe  Kahatrija'a  ion  and  the  reat  ia  denied 
that  ofnandaooa  and  oUmt  deaeendanti  '(olaiming  tfaroogfa  loeh  aooa)  ia  (pcopflriy)  nnae* 

19.  TUa  ia  deoland  liy  Vxlhaapati :  **  Land,  obtained  bf  aMeptaoM  of  donation,  mvat 
begivwitotheaonofa  Knatrija  or otheririli» of inlMor  tribe:  eren  though  hia  fathM 
ffiTeittohim,theaon  oftheBrahmani  may  iMmneiiL  iffaen  [hia  father  ia]  dead."  And 
thva  [afaiM  the  test  of  Yrihaapati  haa  the  aame  foondatton,]  land,  obtained  bj  aooeotanM  of 
donattop,  Jatheaaihe  which  haa  been  termed  fby  Mann)  land  received  aa  a  plona  gift  (brah- 
madaja) :  for  the  atndy  of  the  Yedaa  (here  atgmfled  ^fw  the  term  brahma,]  and  the  know- 
ledge of  their  meaning,  have  been  propomided  aa  goalitlMtiona  for  the  receipt  of  gif  ti. 

SO.  It  ia  not  land  irtiioh  haa  been  reoeiTedaa  a  preaent,  according  to  the  text  of  Kami: 
**  To  prieata  retained  Drom  the  maniion  of  their  preoeptorat  let  the  kiog  aho  w  doe  reapeet ; 
for  that  hd^  mode  of  ahowing  recpect  by  Uoga,  fa  prooounoad  nnperuihab  le."}  Biaoe  tUa 
■  the  form  of  a  tokn  of  respect 

Or  elae,  tide  land  i»  eieepted  by  the  ana  author.  •§  tiie  other  ia  by  tiie  other. 
BotthelandofaBrahmana  ia  not  anivsraallya  holy  heritage  " 


tfaoaiathelawaettlcd.' 


S8.  SinM  land  only  iamentiaoed,  it  foOowiL  tiiata  8adra*a  aonhaa  no  ririit  to  land 
attiaiMd  by  hia  fliither,  being  of  a  regenerate  tribe,  throngfa  puchaae^  or  throngn  favoor,  oc 
through  any  other  moanai 


94.  A  Sodra,  being  the  C|^ao9<^  a  Brahmana,  ia  entitled  to  a  third  part  (of  the  in- 
heritanM)  :  and  (the  remaining,  two  partago  to  the  Sapindaa  ;  or  on  fMlare  of  them,  to  the 
fiakolyaa,  or,  if  there  be  none,  to  the  pecaoq,  whojperforma  the  obeegoles,  So  Derala  ordaina : 
<*Ainahada,b«ingtheonlyaonofa  prieat,  ahiall  have  a  third  part  (bf  the  heritage);  and 
let  the  kfnainftn,  near  or  remote,  lAua  peifbrma  ti^  obaeqoiM  (for  the  deccMed,  take  the  two 
(remaining)  aharea. 

55.  TheBon.begottttbyaQralimanaona8adri,iiteraiedaNiahada.  The  diiteence 
between  the  Sapmda  and  Sakolya  (the  near  and  the  remote  Unaman)  will  be  eiplaJned 
under  the  head  of  aaooeaaion  to  the  eatate  of  a  man  who  leavM  no  aon," 

56.  Ifa8udrabe1lieonl7BonofaBuihatiiyaorofayaiaya,hetakMhalf  of  hia  eatate; 
and  the  next  heira,  according  to  the  order  of  auooeaaion  aubaeqiiently  ez^ainM  xii  Vegard  to 
the  eatate  of  one  who  haa  no  male  ianie,  ahall  take  the  other  half.  SoVidiBa  Mya,**'  A  Sudra, 
being  the  only  aon  of  any  twiee-bom  man,  takM  half  hia  property ;  and  the  other  half  gOM 
where  the  eatate  of  a  ohildleM  man  would  devolre  .'* 

kthirdpart,  orthetoceearion  to  half  the  eatate,  muat  bounder* 
latanMOfa  peraon  endowed  with  aeienee,  moraUty  and  virtue, 
behave  conai  or  haye  no  aooa,  by  other  wivee,  no  more  than  a 
his  sdnby a  Budrii  wife."  SiuM  aloro  than  a  tehth  partis  by  thia 
are  be  no  son  bcaongibg  to  a'regenerkte  tribe ;  it  apiS&ara,  that  the 
u  excellent  only  son  by  a  Bijarawomaa  4a  for  the  prohibi- 
he  eatate,  aa  declared  by  Menu;  ("The  aoi^oi^  a  Brahmana,  a 
a  woman  of  the  servile  dsM,  shall  not  share  tlve  inheritance  ; 
re  him,  let  that  only  be  hia  property.;  It  must  be  explained  as 
, received  by  him  through  his  father's  fltvour,  amoai)t|  to  a  tei^th 

le  by  a  Sudra 
and  let  the 
be  given,  to 
subsistence; 
subsistence, 
likeapupiL 
woman  bya 
>  living  eoipM 
:.  For  a  hns- 
td  conception 
"Ifabrother 
BMBon :"  and 
)be,and  pure 
i,  until  issue 
ice^.  may  be 


le  flrst  inters 
itemanoeflf 
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ooremoniee  restrioted  to  MrttoolM*  months,  u  the  PanuTftti*  and  Slmantoonftyaoa.  Henee 
tbe  expreflfllon  **  A  aon  begotten  thxxmgh  loit  on  a  Bndra,"  most  relate  to  tlie  child  of  an 
nmnarrled  Badra. 

S9  (Bat  the  ton  of  a  Sndra,  by  a  female  slave  or  other  anmarrled  Rndra  woman,  may 
share  eqaally  with  other  sons,  by  consent  of  the  father.)  Thns  Mann  says,  **  A  son,  begotten 
by  a  man  of  tbe  servile  class  on  bis  female  slave,  or  on  the  female  slave  of  his  slave,  may 
take  a  share  of  the  heritage,  if  permitted  :  thns  Is  the  law  established." 

SO.  (Wltbont  snch  consent,  he  shall  take  half  a  share) :  as  Yajnavalkya  directs : "  Even  a 
aon,  begotten  by  a  8ndra  on  a  female  slave,  may  Uke  a  share  by  tbe  choice  of  the  father ; 
bat,  if  the  father  be  dead,  the  brethren  should  make  him  partaker  of  half  a  share. 

81.  Begotten  on  an  anmarrled  woman,  and  having  no  brother,  he  may  take  the  whole 
property :  provided  there  be  not  a  daughter's  son.  So  Yajnavalkya  ordains  :  **  One,  who  has 
no  brothers,  may  inherit  the  whole  property ;  for  want  of  daughter's  sons."  Bat,  if  there 
be  a  daughter's  son,  be  shall  share  equally  with  him  :  for  no  special  provision  occurs  :  and 
it  is  fit,  that  the  allotment  should  be  equal ;  since  the  one,  though  bom  of  an  unmarried 
woman ,  is  son  of  the  owner ;  and  the  other,  though  sprang  from  a  married  woman,  la 
only  his  daughter's  son. 


CHAPTER  X. 

On  the  participation  of  Bona  by  adoption, 

1.  If  a  true  legitimate  son  be  born  after  the  appointment  of  a  daughter  to  raise  up 
Iflsne,  the  distribution  to  be  made  between  them  is  here  propounded. 

9.  In  snch  a  case,  the  appointed  daughter  and  tbe  legrltimate  aon  take  equal 
shfibres :  nor  is  the  appolntei  daughter  entitled  to  a  deduction  of  a  twentieth  part  In  right 
of  seniority.  So  Mann  declares :  **  A  daughter  having  been  appointed,  if  a  son  be  afterwards 
born,  the  division  of  the  heritage  must,  in  that  case,  be  equal :  since  there  is  no  right  of 
primogeniture  for  the  woman."  For  tbe  appointed  daughter  does  not  herself  perform  the 
functions  of  an  eldest  son;  but,  through  her  son,  presents  funeral  oblations:  as  is  hinted 
by  Mann:  "He,  who  has  no  son,  may  appoint  his  daughter  in  this  manner  to  raise  up  a 
0i'n  for  bim :  saying,  the  child  which  shall  be  born  of  her,  shall  be  mine  for  the  purpose  of 
performing  my  obsequies." 

3.  It  must  not  be  supposed,  that,  if  the  appointed  daughter  first  bear  a  son,  and  a 
leidtlmate  son  of  her  father  oe  afterwards  born,  her  son  should  have  the  allotment  of  an 
eldest  son  :  for  he  is  considered  as  a  son's  son.  Manu  intimates  as  much,  saying,  "  By  that 
male  child,  whom  a  daughter,  whether  formally  appointed  or  not,  shall  produce  from  an 
husband  of  an  equal  class,  the  maternal  grandfather  becomes  grandslreof  a  son's  son :  let  that 
son  give  tbe  funeral  oblation  and  possess  tbe  Inheritance."  For  the  appointed  daxigrhter 
1b  as  It  were  a  son  (putra) ;  and  her  son  Is  deemed  a  son's  son  (pautra) ;  and  her 
father,  lo  whom  he  thns  apperiains,  becomes  grandslre  of  a  son's  son.  Now  there  has  not 
been  any  mention  of  a  peculiar  allotment  in  right  of  primogeniture  for  the  son's  son. 

4.  As  for  the  text  of  Vaslshtha,  which  declares  the  son  of  an  appointed  daughter  to  be  an 
adopted  son:  (  *  This  damsel,  who  has  no  bro'ber,  I  will  give  unto  thee  decked  with 
ornaments ;  the  8on,whomaybe  bom  of  her,  shall  be  my  son,")  whence  It  appears,  that  both  the 
appointed  daughter  and  her  son  are  [denominated]  sons :  this  designation  of  him  as  a  son  must 
(since  It  contradlcU  Manu;  and  since  the  oblation  of  a  funeral  cake  is  the  only  quality  of  a 
son,  which  he  possesses  be  figurative:  for  through  him,  the  appointed  daughter,  offers  the 
funeral.  oblaUon ;  and  thus  one  actually  is  such,  and  the  other  is  so  by  Ills  means. 

6.  The  distribution  beforementloned  must  be  understood  in  the  case  where  the  legltinkate 
son  and  the  appointed  daughter  are  of  the  same  tribe:  but  if  they  be  of  disslmtlar  classes  a 
distribution  between  them  must  be  made  as  between 'legitimate  sons  appertaining  to  dlfEer- 
ent  classes :  for  the  trae  son  and  the  appointed  daughter  are  equal. 

6.  But,  if  a  daughter,  being  actually  appointed,  become  a  widow  without  baring  borne 
a  son,  or  if  she  be  ascertained  to  be  barren,  she  bas  not,  in  that  case,  a  rl^t  to  her  father's 
wealth;  since  the  appointment  was  made  for  the  sake  of  a  aon,  who  may 
perform  oheequies ;  and  on  fUlure  of  that»  she  is  similar  to  any  other 
daughter. 

7.  In  a  partition  among  sons  of  thewife  and  the  rest  with  a  true  legitimate  son,  snch 
of  them,  as  are  of  thesame  class  with  the  [adoptive]  father  and  superior  by  tribe  to  the 
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tnwiOB;  wiieth«rtliqrbeioiuof  an  m|>poliit-ed  daaghter.  orisraeof  the  wife,  or  ofEBprlng 
of  ftn  UDinaiTled  damiel,  or  secretly  produced,  or  abAndoned  [by  the  natural  parenta,]  or 
reodved  with  a  bride,  or  bom  of  a  twloe-marrled  woman,  or  glren,  or  self  given,  or  made, 
or  bought ;  shall  be  entitled  to  the  third  part  of  the  share  of  a  true  son.  So  Derala 
after  havlns  described  the  twelve  sons,  expressly  declares,  *  These  twelve  sons  hare  been 
propounded  for  the  purpose  of  oCEsprlng :  being  sons  begotten  by  a  man  himself.  <»■  procreated 
Dv  another  man,  or  received  [for  adoption,]  or  voluntarily  given.  Among  these,  the  first 
ox  are  heirs  of  kinsmen,  and  the  other  six  inherit  only  from  the  father :  the  rank  of  sons 
Is  distinguished  in  order  as  enumerated.  All  these  sons  are  pronounced  heirs  of  a  man 
who  has  no  legitimate  Issue  by  himself  begotten :  but,  should  a  true  legitimate  son  be 
afterwards  bom,  they  have  no  right  of  primogeniture.  Such,  among  them,  as  are  of  equal 
class  [with  the  fafher,]  shall  have  a  third  part  as  their  allotment:  butthoee  of  a  lower 
trtbt  must  live  dependent  on  him  supplied  with  food  and  raiment.*' 

8.  The  trae  legitimate  son  and  the  res^,  to  the  number  of  six,  are  not  only  heirs  of 
their  father,  but  also  heirs  of  kinsmen ;  that  is,  of  Saplndas  and  oiher  relations.  The  others 
are  successors  of  their  [adoptive]  father,  but  not  heirs  of  ooUateral  relations 
(Saplndas,  &c.) 

9.  They  tace  the  whole  estate  of  a  fkither,  who  has  no  legitimate 
issue  by  himself  begotten :  but^  if  there  be  a  true  son,  such  of  them,  as  are 
of  the  same  tribe  with  the  father,  take  a  third  part. 

10.  Since  the  appointed  daughter  is  equal  to  the  true  legitimate  sou,  the  same 
order  of  distribuilon  must  be  observed  In  her  case. 

11.  But  those  [adopted  sonsi  who  are  inferior  by  class  to  the  father,  yet  superior  to  Ills 
leg  tlmate  son,  shall  take  the  flfth  or  the  sixth  part  of  a  legltfmaie  son's  share,  according 
to  their  good  qualities,  or  the  want  of  such  qualities.  Thus  Mann  says :  *'  Let  the  legitimate 
sons,  when  dividing  the  paternal  heritage,  s^ve  a  sixth  part,  or  a  flfth,  of  the  patrimony  to 
the  son  of  the  wife." 

13.  (Since  all  adopted  sons  are,  in  Devala's  text  [9  7,1  equal  to  the  wife's  son,) 
the  term  Ksbetraja  (scm  of  the  wife)  is,  in  Mann's  text,  indefinite  [and  comprehends  other 
descriptions  of  sons.] 

18.  (But  such  as  are  inferior  by  class  to  the  father,  and  to  their  brother,  his  legiti- 
mate son.  are  entitled  only  to  food  and  raiment.)  So  Mann  declares :  "  The  legitimate  son  Is 
the  sole  heir  of  his  father's  estate :  but,  for  the  sake  of  pity,  he  should  give  a  maintenance  to 
the  rest."  Thus  Katyayana  savs,  *"  If  a  legitimate  son  be  born,  the  rest  are  pronounced 
sharers  of  a  third  part,  provided  tbey  belong  to  the  same  tribe  [with  the  father ;]  but,  if 
they  be  of  a  different  class,  they  are  entitled  to  food  and  raiment  only.** 

14.  The  term  *  the  rest**  in  the  text  of  Manu,  as  well  as  the  phrase  **  if  they  be  of  a 
different  class"  in  that  of  Katyayana,  signify  one  of  inferior  tribe:  conformably  with  the 
text  of  Devala($7}. 

15  Manu  states  the  distribution  between  a  trae  son,  and  the  issue  of  the  wife  produced 
without  due  authority.  **  If  there  be  two  sons,  a  legitimate  one,  and  the  son  of  a  wife  claim- 
ing the  estate  of  the  same  person,  each  shall  take  the  property  which  belonged  to  his 
father;  and  not  the  other." 

16.  Let  each  receive  the  wealth  of  him,  from  whose  seed  he  sprang:  and  let  not  the 
other  take  it,  who  spruns  from  the  seed  of  another  person.  Accordingly  Narada  says,  (*•  If 
two  sons,  begotten  by  two  fletthers,  contend  for  the  wealth  of  the  woman,  let  each  of 
them  take  that  which  was  his  father's  property :  and  not  the  other.") 

17.  The  wealth,  appertaining  to  the  woman,  which  was  given  to  her  by  the  respective 
fathers,  let  the  son  of  each  father  aeverally  take  :  and  not  the  other.  It  would  be  needlesa 
to  enlarge. 


CHAPTER  XI. 

On  succession  to  the  estate  of  one  who  leaves  no  male  issue. 

Section  I. 

On  the  Widow's  right  of  succession. 

1.    In  regard  to  [succession]  to  the  wealth  of  a  deceased  person,  who  leaves  no  male 
issue,  authoiB  disagree,  In  cooaequenoe  of  finding  contradictory  passages  of  law. 
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S.  Tbos  VrfaafpatI  aajn,  *  In  toriptiiro  And  In  the  eode  of  law,  ai  well  at  in  popoUr 
praetloe,  a  wife  Is  declared  by  the  wise  to  be  half  the  bodv  of  her  hniband,  equally  ihartng 
the  froltof  pare  and  impure  aou.  Of  him,  whose  wife  u  not  deoeaaed,  half  the  body  tnr- 
TlTes.  How  then  shoald  another  take  hU  property,  while  half  his  person  Is  allTe  ?  Tiet  the 
wife  of  a  deceased  man,  who  left  no  male  issae  take  his  share,  notwithstanding  kinsmen, 
a  father,  a  mother,  or  nterine  brother,  be  present.  Dying  before  her  husband,  a  Tirtnooa 
wife  partakes  of  his  consecrated  Are :  or.  If  her  husband  die  [before  her.  she  shares]  hit 
wealth  :  this  is  a  prlmeral  law.  HaTing  taken  his  moreable  and  InmiOTeable  property,  the 
predous  and  the  base  metals,  the  grains,  the  liquids,  and  the  clothes,  let  her  duly  offer  hla 
monthly,  half  yearly,  and  ocher  fnneral  repasts.  With  presents  offered  to  his  maneisAod 
by  pious  liberality,  let  her  honour  the  paternal  uncle  of  her  husband,  his  spiritual  parents 
aiM  daughter's  sons,  the  children  of  his  sistera.  his  maternal  uncles,  and  also  andent  and 
onprutiected  persons,  guests  and  ftaiales  [of  the  family].  Those  near  or  distant  kinsmen, 
who  become  her  adrersarles,  or  who  injure  the  woman's  property,  let  the  king  chastise  by 
inflicting  on  them  the  punishment  of  rebbery." 

I.  By  these  seren  texts  Vrhaspati  haying  declared,  that  (fhe  Wbole  wealfh  of  a 
deceased  man,  who  bad  no  male  issue,  as  well  the  ImmoTcable  as  the  moreable 
property,  the  gold  and  other  effects,  shall  belongr  to  his  widow),  although  there  be 
brothers  of  the  whole  bl<tod,  paternal  imcles,  [daugnters],  daughter's  sons  and  other  hein ; 
and  having  directed,  that  any  of  them,  who  become  her  competiton  for  the  soccessinn, 
or  who  themselves  seise  the  property,  shall  be  pnnlshed  as  robbers ;  totally  denies  the  right 
d  the  father,  the  brothers  and  the  rest  to  Inherit  the  estate  of  a  widow  remain. 

4.  In  like  manner  Tajnaralkya  says,  **  The  wife  and  the  daughters,  also  both  parents, 
brothers  likewise  and  their  sons,  gentiles,  cognates,  a  pupil  and  a  fellow-student :  on  failure 
of  the  first  among  these,  the  next  in  order  is  indeed  heir  to  the  estate  of  one,  who  departed 
for  heaven  leaving  no  male  issue.  This  rule  extends  to  all  persons  and  classes."  Thus 
affirming  the  right  of  the  last  mentioned  on  failure  of  the  preceding,  the  sage  propounds  the 
snooessloa  of  the  widow  in  preference  to  all  the  other  heirs. 

5.  So  Vishnu  ordains  :  **  The  wealth  of  him,  who  leaves  no  male  issue,  goes  to  his 
wife;  on  failure  of  her,  it  devolves  on  daughters;  if  there  be  none,  it  belongs  to  the 
father;  if  he  be  dead,  it  appertains  to  the  nH>ther;  on  failure  of  her,  it  goes  to 
the  brothers ;  after  them,  it  descends  to  the  brother's  sons ;  if  none  exist,  it  passes  to  the 
kinsmen  (bandha)iu  their  default,  U  devolves  on  relations  (sakuJya)  [falling  them,  It  belongs 
to  the  pupil ;]  on  failure  of  these.  It  comes  to  the  fellow  student :  and,  for  want  of  all 
those  heirs,  the  property  esoheaU  to  the  king  ;  excepting  the  wealth  of  a  Brahmana." 

«.  Bythis  text,  relating  to  the  order  of  succession,  the  right  of  the  widow,  to  snooeed  In 
the  first  Instance  is  declared.  It  must  not  be  alleged,  that  the  mention  of  the  widow  la 
intended  merely  for  the  assertion  of  her  right  to  wealth  sufficient  for  her  subsistence.  For 
it  would  be  irrational  to  assume  different  meanings  of  the  same  term  used  only  once,  by 
Interpreting  the  word  wealth  as  signifying  the  whole  estate  In  respect  of  brothen  and  the 
rest,  and  not  the  whole  estate  in  respect  of  the  wife.  Therefore,  the  widow's  right  must  be 
affirmed  to  extend  to  the  whole  estate. 

7.  Thus  Vrhat  Mann  says,  **  The  widow  of  a  childless  man,  keeping  unsullied  her  bus- 
band's  bed,  and  persevering  in  religious  observances,  shall  present  his  fnneral  oblation  and 
obtain  [his]  entire  share." 

8.  **  His"  Is  repeated  or  understood  from  the  words  **  his  fnneral  oblation  ;**  for  that 
term  alludes  to  her  husband.  The  meaning  therefore  is,  *  the  wife  shall  obtain  her  husband's 
entire  share ;'  not  *she  shall  obtain  her  own  entire  share ;'  for  the  direction,  that  *  she  shall 
obtain,'  would  be  impertinent,  in  respect  of  her  own  complete  share.  Blnoe  the  intention  of 
the  text  Is  to  declare  a  right  of  property,  it  ought  not  to  be  Interpreted  as  declsring  such 
right  in  regard  to  the  person's  own  share ;  for  that  is  known  already  from  the  enundatif  n 
of  it  as  that  person's  share,  [and  it  need  not  therefore  be  declared]. 

9.  Kor  should  it  be  said,  that  the  intention  of  the  text  ta  to  authorixe  the  taking  [or 
using]  of  the  goods,  [not  to  declare  the  right  of  property;]  for  the  taking  or  using  of  onePs 
own  property  Is  a  matter  of  course. 

10.  Kor  can  the  text  be  supposed  to  intend  a  positive  injunction  [that  she  should  take 
her  own  share].  For  ito  purpose  would  be  spiritual ;  and,  if  it  were  an  Injunction,  a  person 
who  commanded  and  other  particulars  [as  sin  In  the  omission,  ftc]  must  be  inferred . 

II.  It  Is  alleged,  that,  as  in  the  passsge,  **  let  a  son,  who  is  ndther  blind  nor  otherwise 
disqualified,  take  an  entire  share."  [the  meaning  is,]  not  *  his  father's  entire  share,*  but  *  nis 
own  complete  allotment ;'  so,  in  this  Instance  llke^se,  the  terms  are  [Interpreted  as]  relative 
to  the  widow's  own  complete  allotment.  That  is  not  accurate ;  for  since  there  is  no  such 
passage  of  law  as  that  stared,  the  example  is  impertinent ;  or  admitting  that  there  is,  sUU. 
since  for  the  reason  before  mentioned  It  would  be  imperiinent  as  a  precept,  [the  alleged 
example]  will  be  rightly  Interpreted  as  relative  to  the  faiber's  share. 
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19.  Aooordtngly  [sliiee  the  Mope  <»f  the  preoefvt  oannot  be  to  declire  ft  li^ht  of  property 
In  ftpenon*!  own  wwuth  ;]  theiftgee  do.  In  ftll  Initanoei,  propound  the  right  of  ft  different 
person  [fti  heir,]  to  the  weftlth  of  ftnother  [who  it  hit  predeoesnor  ;]  for  ezftmple,  thet  of 
eou  to  the  peternftl  eetftte ;  ftnd  thftt  of  wldowe  ftnd  the  rest  to  the  goods  of  ft  mftn  who 
leftTee  no  mftle  israe ;  ftnd  so  In  other  cftses.  They  do  not  needlenly  bid  ft  person  take  his 
ownshftrei 

18.  It  Is  ftlleged,  thftt  by  the  mention  of  the  relfttire,  the  oorreUtlre  is  suggested  ;  ftnd 
thns,  when  the  word  mother  is  [singly]  employed,  it  Is  not  understood  to  intend  ft  stnuiger's 
motknr.  This  oMfctlon  Is  Irrelevftnt ;  tor  the  maxim  Is  ftpplloftble  where  the  oorrelatlye  U 
not  speolfled :  'ftnd  thus,  when  It  Is  said  **  called  Dlttha*s  mother,"  neither  the  mother  of  the 
messenger,  nor  of  the  sender.  Is  supposed  to  be  meant.  In  like  manner,  since  the  correlatlTe 
Is  here  indicated  by  the  pronoun  In  the  phrase,  '*  his  funeral  oblation,**  how  can  [the  word 
share]  refer  to  the  wife?  And  the  Inoongmlty  of  supposing  the  text  to  be  an  injunction, 
has  been  already  shown  ($  10). 

li.  Therefore,  It  Is  demonstrated,  that  Vrhat  Mann  (i  7)  declares  the  widow's  right 
Of  t&ldng  his  [that  Is,  her  husband's]  entire  share. 

15.  Passages  of  rarions  authors,  which  declare  the  contrary  of  the  widow's  right  of  suc- 
cession, are  the  followlnjg.  Sankha,  Llkhlta,  Paithinasl  and  Tama  say,  **  The  wealth  of  a 
man,  who  departs  for  heaven,  learlng  no  male  Issue  goes  to  his  brothers.  If  there  be  none, 
his  father  and  mother  take  it;  or  his  eldest  wife,  or  a  kinsman,  (sagotraj  a  pupil,  or  a 
fellow  student.** 

le.  Here,  in  contradiction  to  the  preceding  text  the  sncoesslon  of  the  father  and  another 
If  there  be  no  brother,  or  that  of  the  wife,  if  they  be  both  dead,  is  propounded. 

17.  So  Derala  ordains :  **  Kext  let  brothers  of  the  whole  blood  divide  the  heritage  of 
him  who  leaves  no  male  isfue,  or  daughters  equal  [as  appertaining  to  the  same  tribe ;]  or  let 
the  father  if  he  survive,  or  [half]  brothern  belonging  to  the  same  tribe,  or  the  mother  or  the 
wife,  inherit  in  their  order.    On  failure  of  all  these,  the  nearest  of  the  kinsmen  succeed." 

18.  Here  the  contradiction  is  the  brother  being  placed  first  of  all  the  heirs,  and  the 
widow  last. 

19.  Some  reconcile  the  contradiction  by  saying,  that  the  preferable  right  of  the  brother 
supposes  hlra  either  to  be  not  separated  or  to  be  re-unlted ;  and  the  widow's  right  of  suc- 
cession Is  relative  to  the  estate  of  one,  who  was  separated  from  his  co-heirs  and  not  re- 
united with  them. 

SO.  That  Is  contrary  to  a  passage  of  Vrhaspatl,  who  says,  "  Among  brothers,  who  be- 
come  re-united,  through  mutual  affection,  after  being  separated,  there  Is  no  right  of  seniori- 
ty if  partition  be  again  mada  Should  any  one  of  them  die,  or  in  any  manner  depart  [by 
entering  into  a  religious  order,]  hU  portion  is  not  lost  but  devolves  on  his  uterine  brother. 
His  sister  also  is  entitled  to  take  a  share  of  it.  This  law  concerns  one  who  leaves  no  issue, 
nor  wife,  nor  parent.  If  any  one  of  the  re-unlted  brethren  acquire  wealth  by  science,  valour, 
or  the  like,  [with  the  use  of  the  Joint  stockj  two  shares  of  it  mnst  be  given  to  him,  and  the 
rest  shall  have  each  a  share.** 

21 .  Here,  since  re-unlon  <^  parceners  is  specified  at  the  beginning  and  at  the  close  of  the 
text,  the  intermediftte  passage,  **  his  share  is  not  lost,  but  devolves  on  his  uterine  brother,'* 
mnst  be  understood  as  relating  to  a  re-unlted  parcener.  And  the  author,  saying  **this  law 
concerns  one  who  leaves  no  issue,  nor  wife  nor  parent,"  declares  the  right  of  a  re- 
united uterine  brother  as  taking  effect  on  failure  of  son,  daughter,  widow  and  parents.  How 
then  does  [the  re-unlted  brother]  bar  the  widow's  tlUe  to  ti^e  succession  ? 

».  Besides  the  text  expresses,  that  **  his  share  is  not  lost,"  and  the  expression  is  perti- 
nent In  regard  to  unseparated  parcemers  and  re-unlted  co-heirs,  since  the  lapse  of  the  share 
might  be  supposed,  because  tbe  property,  being  intermixed  with  another  brothers  effects, 
is  not  seen  apartTbut,  the  property  of  a  separated  co-heir  being  distinctly  perceived  in  a 
separate  state,  what  room  is  there  tor  supposing  its  lapse ;  theretoro,  these  texto  [of  Vrhaa- 
pad  vide  1 30]  relate  to  united  co-heirs. 

38.  Moreover,  the  Inference  that  the  texU  of  Sankha  and  others  above  dted,  (9  IS,  Ac,) 
which  declare  the  preferable  right  of  the  brother  before  the  widow  and  the  rest,  relate  to  a 
re-nnlted  brother,  [as  well  as  an  unseparated  one]  must  be  drawn  either  from  the  authority 
of  a  text  of  Law  or  from  reasoning,  mow  it  Is  not  deduclble  from  a  text  of  law,  for  there  Is 
none  which  bears  that  meaning  expressly,  and  the  passages  concerning  the  succession  of  the 
re-united  parcener  (sect.  5  1 18)  containing  special  provisions  regarding  the  brother 
succession,  cannot  intend  generally  the  right  of  a  brother  to  inherit  [to  the  exclusion  of  a 
widow]. 

34.    Since  the  texts  of  VriiaspaU  Just  now  cited  (§  30)  contradict  that  Inference ;  for  th  e 
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tnrothrr^B  rtgbt  la  there  declared  to  take  effect  tn  tbe  oaae  of  re-niiloii  on  fatlnre  of  son, 
daughter,  widow  and  parents :  brethren  not  re^nnlted  mast  be  tbe  subject  [of  thoee  passages 
of  Sankha,  ate^  f  18.]  That  alone  Is  right ;  and  they  do  not  relate  to  [an8^[>ara(ed  and]  re- 
united brethren. 

35.  Bnt  it  is  said,  this  inference  is  dednoed  from  reasoning.  Thus,  in  the  instance  of 
re-nnion,  or  In  that  of  a  snbslsting  oo-paroenery,  the  same  gods,  which  appertain  to  one 
brother,  belong  to  another  Iltcewlse.  In  each  case,  when  tbe  right  of  one  ceases  bj  his 
demise,  those  goods  belong  exclaslTely  to  the  snnriTor,  since  his  ownership  is  not  dirested. 
They  do  not  belong  to  the  widow :  for  her  right  ceases  on  the  demise  of  her  hosband  ;  in 
tbe  like  manner  as  his  property  derolves  not  on  her,  if  sons  or  other  (male  descendants) 
be  left. 

98.  Thatargnmentisfntlte.  Itlsnottme,  that,  in  the  Instance  of  re-nnlon  and  of  a 
sobeisting  co-paroenery«  what  belongs  to  one,  appertains  also  to  the  other  parcener.  Bnt 
thepropMty  is  referred  severally  to  nnascertalned  portions  of  the  aggregate.  Both  parce- 
ners hare  not  a  proprietary  right  to  the  whole ;  for  there  is  no  proof  to  establish  their 
ownership  of  the  whole :  as  has  been  before  shown  when  defining  the  term  partition  of 
heritage.  Nor  is  there  any  proof  of  the  position,  that  the  wife's  right  in  her  husband's 
properly,  aocmlng  to  her  from  her  marriage,  ceases  on  his  demise.  But  the  cessation  of  the 
widows  right  of  property,  if  there  be  male  issue,  appears  only  from  the  law  ordaining  the 
sooceesion  d  male  issue. 

37.  If  it  be  said,  that  the  cessation  of  her  right,  in  this  instance  also,  does  appear  from 
the  law  which  ordains  the  succession  of  the  re-nnlted  parceners  ;  the  answer  is,  no,  for  tt  is 
not  tme  that  the  text  relates  to  re-united  parceners ;  since  the  law,  which  declares  the 
brother's  right  of  succession,  may  relate  to  re-unlted  brethren,  if  It  be  true,  that  the  widow's 
right  of  ownership  ceases  by  the  demise  of  her  husband  who  was  re-united  with  his  co- 
heirs; and  tbe  widow's  proprietary  right  does  so  cease,  provided  the  law  relate  to  the 
case  of  re-unlted  brethren.   Thus  the  propositions  reciprocate. 

38.  Besides,  if  the  texts  of  Sankha,  Llkhita  and  the  rest,  (}18,  &o.)  relate  to  unseparated 
or  re-united  parceners,  they  must  be  Interpreted  as  signifying,  that  *the  wealth  of  one,  who 
is  either  unseparated  or  re-nnlted,  goes  to  a  brother  who  is  so;  or,  if  there  be  nonesuch, 
the  two  parents  take  it.'  In  that  case,  a  question  m^y  be  proposed,  shall  parents,  who  are 
separated  and  not  re-united,  take  the  heritage  ?  or  parents  who  are  either  unseparated  or 
re-united  ?  Here  the  first  proposition  is  not  admissible;  for  how  can  the  claim  of  parents 
who  are  separated  and  not  re-united,  be  preferred  to  the  wife's,  since  they  are  excluded  by 
her.  under  tbe  passage  before  cited  ?  Nor  is  the  second  proposition  maintainable;  for  all 
agree,  that  a  father,  being  unseparated  or  re-unlted,  takes  the  heritage  in  preference  to 
an  unseparated  or  re-united  brother. 

39.  Iforeorer,  as  in  the  instance  of  the  estate  of  one.  who  was  separated  from,  and 
not  re-unit«d  with,  his  father  and  his  brother,  the  father  hss  the  right  of  succession  before 
brothers,  because  he  has  authority  over  tbe  person  and  wealth  of  bis  son ;  since  he  gave 
him  life  ;  (for  their  idenUty  is  aflirmedin  holy  ^t,  where  it  is  said  **  he  himself  is  bom 
a  son :")  and  because  the  deceased,  by  participatiDg  with  the  manes  of  the  grandfather  and 
great-grandfather  in  funeral  offerings,  partakes  of  two  oblations  of  food  which  his  father 
must  present  to  the  grandfather  and  great-grandfatber  [at  the  same  time  that  none  are 
presented  by  his  brother.]  for  sons  do  not  offer  the  half  monthly  oblations  of  food,  while  their 
father  lives ;  so  the  same  [preference  of  the  father  before  the  brother]  Is  fit  in  the  other 
instance  [of  the  estate  of  one  who  is  either  unseparated  or  re-unlted.]  Or,  since  thev  are  alike 
in  respect  of  co-parcenery  and  re-union,  the  equal  right  of  father  and  son  would  be  proper, 
not  the  postponement  of  the  father's  claim  to  the  brother's. 

10.  Farther,  the  dual  number,  expressing,  that  *  parents,  who  are  unseparated  or  re- 
united*  take  tbe  heritage,'  is  unsuitable  :  for  there  is  neither  partition,  nor  oo-paroenery 
with  the  mother ;  and  consequently  no  re-union  of  estates ;  since  Vrhaspati  says,  **  He  who, 
being  once  separated,  dwells  again,  through  affection,  with  bis  father,  brother,  or  paternal 
uncle,  is  termed  re-nnlted."  He  thus  shows,  that  persons,  who  by  birth  have  common  rishts 
in  the  wealth  acquired  by  thelfather  and  grandfather,  as  father  [and  son.]  brothers,  uncle 
[and  nephew,]  are  re-united,  when  after  having  made  a  partition,  they  live  together,  through 
mutual  affection,  as  InhablUnts  of  the  same  house,  annuUing  the  previous  partition,  and 
stipulating  that  **  The  property  which  Is  mine.  Is  thine ;  an^  that,  which  is  mine,  is  thine." 
The  partnership  of  traders,  who  are  not  so  circumstanced,  and  oAly  act  in  concert  on  an 
united  capital,  is  no  re-union.  Nor  are  separated  co-heirs  re-unlted  merely  l^  Junction  of 
stock,  without  an  agreement  prompted  by  affection  as  above  stated.  Therefore,  since  neither 
re-union  nor  oo-paroenery  with  a  mother  can  exist,  how  is  the  contradiction  in  regard  to 
the  sooceesion  devolving  on  her  before  brothers,  to  be  reconciled  ? 

31.  In  the  next  place  the  manner,  in  which  the  diflBculty  is  removed  by  the  wise,  will  be 
stated.  From  the  texts  of  Vishnu  (}  ff)  and  the  rest  [as  Tajnavalkya,  &c.,  f  1]  it  clearly  ap- 
pears that  the  succession  devolves  on  the  widow,  by  failure  of  sons  and  other  [male  descen- 
dants], and  this  is  reasonable ;  for  the  estate  of  thedeoeased  should  go  first  to  the  son,  grandson, 
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ftnd  greftt-grandami.  Thiu  Mftrni  and  Vlahna  say,  **  Since  a  son  dellvera  [trajate]  Ula  father 
fromthe  hell  called  Pat;  therefore  he  it  named  pnttra  hy  the  self -ex  latent  himself.'*  So 
Harita  says,  **  A  certain  hell  U  named  Pnt :  find  he,  who  Isdestltnte  of  offspring,  la  torment- 
ed In  hell.  A  son  la  therefore  called  pnttra,  beoanae  he  delivers  hla  father  from  that  region  of 
horror."  In  like  manner  Sankha  and  Ltkhlta  declare,  "  A  father  ia  exonerated  in  hu  life- 
time from  debt  to  hU  own  ancestors,  upon  aeeing  the  oonntenance  of  a  IMng  son :  he 
becomes  entitled  to  hearen  by  the  birth  of  his  son,  and  devolves  on  him  his  own  debt.  The 
■acrldoial  earth,  the  three  redas,  and  sacrifices  rewarded  with  ample  gratnltiee,  have  not 
the  sixteenth  part  of  the  efficacy  of  the  birth  of  an  eldest  son."  Thus  Siann,  Sankha, 
Vailshtha,  Llkhttaand  Harita  ordain,  "  By  a  son,  a  man  conquers  worlds;  by  a  son's  son, 
he  enjoys  immortality;  «Qd,  afterwards,  by  the  son  of  a  grandson,  he  reaches  the  solar 
abode."  So  Tajnavalkya  says,  **The  attainment  of  worlds,  Immortality  and  heaven  depend 
on  a  son,  grandson  and  great-grandson." 

83.  Thus  the  proprietary  right  of  sons  and  the  rest  is  expressly  ordained,  as  already 
inferrible  from  reasoning;  beoanae  the  wealth, devolving  npon  sons  and  the  rest, benefits  the 
deceased ;  since  sons  or  other  male  descendants  prodnoe  great  splrltnal  benefit  to  their  fattier 
or  ancestor  from  the  moment  of  their  birth ;  and  they  present  faneral  oblations,  half-monthly 
in  due  form,  after  hla  decease.  So  Mann  declares  the  right  of  inheritance  to  be  founded  on 
benefits  conferred :  **By  the  eldest  son  as  soon  as  bom,  a  man  becomes  the  father  of  male 
Issne,  and  Is  exonerated  from  debt  to  his  ancestors ;  anoh  a  son,  therefore,  la  entitled  to  take 
the  heritage." 

88.  From  the  mention  of  it  as  a  reason  C'  therefore."  &o.,)  and  since  there  can  be  no 
other  purpose  in  spe  tklng  of  various  beuefits  derived  from  sons  and  the  rest,  while  treating 
of  inheritance,  it  appears  to  be  a  doctrine  to  which  Mann  assents,  that  the  right  of  succes- 
aion  Is  grounded  solely  on  the  benefits  conferred. 

84.  Accordingly  Tslnce  benefits  are  derived  from  the  great-grandson  as  well  as  from  the 
son]  the  term  '*  son"  [in  the  text  of  Manu,  $  83,  or  in  that  of  Vishnu,  \  5,  or  In  those  of 
Tajnavalkya,  ftc.,]  extends  to  the  great-grandson  ;  for,  as  far  as  that  d^ree,  descendants 
equally  confer  benefits  by  presenting  oblations  of  food  in  the  prescribed  formof  lialf-monthly 
obsequies. 

8ft.  Else  [If  it  were  not  inferrible  from  reason,  or  if  Mann  did  not  mean,  that  the  right 
of  succession  rests  npon  benefits  conferred  ;]  the  word  son  could  not  quit  Its  proper  sense 
[for  a  larger  import ;]  and  a  passage,  declaratory  of  the  grandson's  right,  must  be  some- 
how assumed.  But,  admitting  that  such  a  passage  may  be  assumed,  [as  inferrible  from  the 
declared  right  of  a  daughter's  son  considered  as  a  son's  son] ;  stiU,  there  la  no  separate  text 
concerning  the  great-grandson. 

86.  Therefore  the  great-grandson's  right  of  socoeasion  is  fonnded  on  benefits  derived 
from  him ;  and  the  word  son  Is  of  comprehensive  import. 

87.  Accordingly  Bandhayana  aaya,*  The  paternal  greaHrrandfather  and  grandfather, 
the  father,  the  man  himself,  his  brothers  of  the  whole  blood,  his  son  by  a  woman  of  the 
same  tribe,  his  son's  son  and  hia  great-grandson :  all  these  partaking  of  undivided  oblations 
are  pronounced  aaplndaa.  Those,  who  share  divided  oblations,  are  called  sakulyas.  Male 
issueof  the  body  being  left  the  property  must  go  to  them.  On  failure  of  saplndas  or  near 
kindred,  sakulyas,  or  remote  kinsmen,  are  heirs.  If  there  be  none,  the  preceptor,  the  pupil, 
or  the  priest,  takes  the  inheritance.    In  default  of  all  these,  the  king  [has  the  escheat."] 

88.  The  meaning  of  the  passage  is  this :  since  the  father  and  certain  other  anoestora  par- 
take of  three  funeral  oblations  as  participating  in  the  offerings  at  obsequies ;  and  since  the 
son  and  other  descendants,  to  the  number  of  three,  present  oblations  to  the  deceased  [or  to 
be  shared  by  hla  manes ;]  and  he,  who,  while  living,  presents  an  oblation  to  an  ancestor 
parukes,  when  deceased,  of  oblations  presented  to  the  same  person;  therefore,  snoh  being 
the  case,  the  middlemost  Tof  seven,]  who,  while  living  offered  food  to  the  manes  of  ancestors, 
and  when  dead  partook  or  offerings  made  to  them,  became  the  object  to  which  the  oblations 
of  his  descendants  were  Hddressed  In  their  life-time,  and  shares  with  them  when  they  are 
dece«aed,  the  food  which  must  be  offered  by  the  daughter's  son  and  other  [surviving  descen- 
dants beyond  the  third  degree.]  Hence  those  [ancestors,]  to  whom  he  presented  oblations, 
and  those  [descendants.]  who  present  oblations  to  him,  partake  of  an  undivided  offering  in 
the  form  of  (pinda)  food  at  obsequies.  Persons,  who  do  partake  of  such  offerings,  are 
saplndas.  But  one  distant  In  the  fifth  degree  neither  gives  an  oblation  to  the  fifth  in  ascent, 
nor  shares  the  offering  presented  to  his  manes.  So  the  fifth  in  descent  neither  gives  oblations 
to  the  middle  person  who  is  distant  from  him  In  the  fifth  degree,  nor  partakes  of  offings 
made  to  him.  Therefore  three  ancestors,  froo  the  grandfather's  grandfather  upwards,  and 
three  descendants  from  the  grandson's  grandson  dowdwards,  are  denominated  saknlyas,  as 
partaking  of  divided  oblations,  since  they  do  not  participate  in  the  sameoffMng. 

89.  This  relation  of  sapindai  [extending  no  further  than  the  fonrth  degree,]  as  well  as 
that  of  saknlyas,  has  been  propounded  relatively  to  Inheritance. 
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40.    Accordingly  Tiinoe  the  right  of  raooeMioii  to  property  la  founded  on  oompetenoe  for 

firing  oblations  At  otMeqnles,]  Ifanu  likewise,    '  '  *         —--•^    -•-  *- 

bat  sons  are  heln  of  the  father ;"  proceeds,  J 
**To  three  mosc  libations  of  water  I         '' 
the  foorth  in  descent  is  the  giver  < 


offering  oblations  at  obsequies,]  Mann  likewise,  after  premising  **  Not  brothers,  nor  parents 
*  ,  in  answer  to  the  qnestion  why  ?  to  declare. 


«*  To  three  mosc  libations  of  water  be  made,  to  three  most  obUtions  of  food  be  presented  ; 
'  of  those  offerings ;  bnt  the  fifth  has  no  concern  wttk 


41.  Bnt  for  monming  and  other  purposes,  the  relation  of  sapindas  extends  to  such  as 
partake  of  the  remains  of  oblations ;  for  thac  relation  is  defined  in  the  If  arkandeja  pnrana 
ai  founded  on  participation  in  the  wlpings  of  offerings.  **  Three  others,  from  the  grand- 
fltther's  grandnre  upwards,  are  declared  to  bts  partakers  of  the  residue  of  oblations ;  tliey 
and  the  person  who  performs  the  religious  rite,  being  serenth  in  descent,  constitnte  thac  rela- 
tion, which  is  termed  by  the  holy  sages  kin  within  the  seTcnth  degree.**  The  meaning  here 
is  kin  which  occa8i<ms  impurity  [on  occasion  of  deaths  and  births.] 

43.  Acoordlnglv  Manu  likewise  has  said,  when  treating  of  undeanness  by  reason  of 
mourning,  Ac.  **Tne  relation  of  sapindas  ceases  with  the  seventh  person  [in  ascent  or 
decent;]  and  that  of  samanodakas  ends  only  where  birth  and  family  name  are  no  longer 
known."  Else  this  passage  would  be  in  contradiction  to  the  text  before  dted :  **  To  three 
must  libations  of  water  be  made,  Jtc.  (|  S9.) 

4S.  But,  on  failure  of  heirs  down  to  tlie  son's  grandson,  the  wlf^,  being  inferior  In  pre- 
tensions to  sons  and  the  rest,  because  she  performs  acts  spiritually  beneficial  to  her  bus- 
band  from  the  date  of  her  widowhood  [and  not,  like  them,  from  the  moment  of  their  birth,] 
suooeedi  to  the  estate  in  their  defaulu  Thus  Vyasa  says,  **  After  the  death  of  her  husband 
let  a  Tirtuous  woman  obdenre  strictly  the  duty  of  continence ;  aud  let  her  dally,  after  the 
purification  of  the  bath,  present  water  from  the  Joined  palms  of  hur  hands  to  the  manes  of 
ner  hniband.  Let  her  day  by  day  perform  with  devotion  the  worship  ot  the  gods,  and 
espedally  the  adoration  of  Vishnu,  practising  constant  abstemiousness.  She  should  grive 
alms  to  the  chief  of  the  venerable  for  increase  of  holiness,  and  keep  the  various  fasts  which 
ard  commanded  by  sacred  ordinances.  A  woman,  who  is  assiduous  in  the  performance  of 
duties,  conveys  lier  husband,  though  abiding  in  another  world,  and  herself  [to  a  region  of 
bliss.**] 

44.  Since  by  these  and  other  passages  it  is  declared,  that  the  wife  rescues  her  husband 
from  hell;  and  since  a  woman,  doing  Improper  acts  through  indigence,  causes  her  husband 
to  fall  [to  a  region  of  horror  ;]  f^r  they  share  the  fruits  of  virtue  and  of  vice ;  therefore  the 
wealth  devolving  on  her  is  for  the  benefit  of  the  former  owner :  and  the  wife's  succession  la 
consequently  proper. 

4«.  Hence  [since  the  wife's  right  of  succession  is  founded  on  reason,]  the  construction  in 
the  text  of  Sankba,  Ac,  (}  16)  must  be  arranged  by  connexion  of  remote  tenns,  in  this 
manner,  *  The  wealth  of  a  man,  who  departs  for  heaven  leaving  no  male  issue,  let  his  eldest 
[that  is,  his  most  excellent]  wife  take j  or,  in  her  default,  let  the  parento  take  it :  on 
failure  of  them,  it  goes  to  the  brothers.'  The  terms  "  if  there  be  none  [that  is,  if  there  be  no 
wife],"  which  occur  in  the  middle  of  the  text,  (8  1ft)  are  connected  both  with  the  preceding 
sentence  *'  it  goes  to  his  brothers."  and  with  the  subsequent  one  **  bis  father  and  mother 
take  it."  For  the  text  agrees  [with  passages  of  Vishnu  and  Yajnavalkya,  }  4  and  6,  which 
declare  the  wife's  right ;]  and  the  reasonableness  of  this  has  been  already  shown  (}  4t). 

46.  The  assumption  of  any  reference  to  the  condition  of  the  brethren 
as  unsepax ated  or  as  re-united,  not  specified  in  the  text  is  inadmissible  [being 
burdensome  and  unnecessary.]  Therefore  the  doctrine  of  JItendriya,  who  sfllnns  the  right 
of  the  wife  to  inherit  the  whole  property  of  her  husband  leaving  no  male  issue,  without 
attention  to  the  circumstance  of  his  being  s«)arated  from  his  co-heirs,  or  united  with  them, 
(for  no  such  distinction  is  specified,)  should  be  respected. 

47.  The  rank  of  wife  belongs  in  the  first  place  to  a  woman  of  the  highest  tribe : 
for  the  text  [of  Sankha.  &c]  expresses,  that  "  the  eldest  wife  takes  the  wealth."  («  ]ft 
and  4ft  ;)  and  seniority  is  reckoned  in  tiie  order  of  the  tribes.  Thus  Manu  says,  **  When 
regenerate  men  take  wives  both  of  their  own  class  and  others,  the  precedence,  honour 
and  habitation  of  those  wives  must  be  settled  according  to  the  order  of  their 
classes.'  Therefore  [since  seniority  is  by  tribe,]  a  woman  of  equal  class,  though 
youngest  in  respect  of  the  date  of  marriage.  Is  deemed  eldest.  The  rank  of  wifto 
(patnl)  belongs  to  her,  for  she  alone  is  competent  to  assist  in  the  periormanoe  of 
sacrifices  and  other  sacred  rites.  Accordingly  Manu  says.  **  To  all  such  married  men,  the 
wives  of  the  same  class  only  (not  wives  of  a  different  class  by  any  means)  must  perform  the 
duty  of  personal  attendance,  and  the  dally  business  relating  to  acts  of  religion.  For  he,  who 
foolishly  causes  those  duties  to  be  performed  by  any  other  than  his  wife  of  the  same  class, 
when  she  is  near  at  hand,  has  been  inunemorially  considered  as  a  mere  Ghandala  begotten 
on  aBrahmauL'*  But,  on  failure  of  a  wife  of  the  same  tribe,  one  of  the  tribe  immediately 
foilo^ng  [may  be  employed  In  such  duUes  ]  Thus  Vishnu  ordains,  *'  If  there  be  no  wife 
belonging  to  the  same  tribe,  [he  may  execute  the  business  relating  to  acU  of  religion]  with 
one  of  the  tribe  immediately  following,  in  caaeof  distress.   Bnt  a  regenerate  man  must  not  do 
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80  with  »  woman  of  the  Bodrft  o1m«.'*  *Bzeoate  biutnen  relating  to  sots  of  rellffloii,'*  is 
nndentood  from  the  preceding  aentenoe.  Therefore  a  Brahmanl  Is  lawful  wife  (patnla) 
of  a  Brahmana.  On  failure  of  Mich,  a  Kshatrlya  mav  be  so,  In  caae  of  distrees;  bat  ^ot  a 
Vaisya,  nor  a  Sadra,  thoogh  married  to  him.  A  KAbatrlya  woman  Is  wife  of  a  Kahatrlya 
man.  In  her  default,  a  Valsva  woman  may  be  so,  as  belonging  to  the  next  following  tribee ; 
but  not  a  Sadra  woman.  A  valsya  Is  the  only  wife  for  a  Valsya  :  since  a  Sudra  wife  la 
denied  In  respect  of  the  regenerate  tribes  simply. 

4S.  In  this  manner  must  be  understood  the  succession  to  property  In  the  order  tn  which 
the  rank  of  wife  Is  acknowledged.  Therefore,  since  women  actually  espoused  may  not  have 
the  rank  of  wives,  the  following  passage  of  Narada  Intends  such  a  case.  **  Among  brocben 
if  any  one  die  without  issue,  or  enter  a  religious  order,  let  the  rest  of  the  brethren  di  vide  bis 
wealth,  except  the  wife's  separate  property.  Let  them  allow  a  maintenance  to  his  women 
for  life,  provided  these  preserve  unsullied  the  bed  of  their  lord.  But,  if  they  behave  other- 
wise, tbe  brethren  may  resume  that  allowance."  So  [this  other  passage]  of  the  same  aathor; 
[**  On  failure  of  heirs,  the  property  goes  to  the  king,]  ezoent  the  wealth  of  a  Brahmana.  But 
a  king,  who  Is  attentive  to  the  obligations  of  duty,  should  give  a  maintenance  to  the  wonoen 
of  sucb  persons.  **The  law  of  Inheritance  has  been  thus  declared"  The  allotment  of  a 
maintenance  to  the  women  of  such  person,  not  being  of  the  rank  of  wives,  and  the  declared 
right  of  wives  to  succeed  to  the  whole  estate,  constitute  no  disorepancy. 

49.  Accordingly,  Vrhaspatl  propounds  the  king's  right  to  an  escheat  In  default  of  tbe 
wife:  **  If  men  of  the  military,  commercial  and  servile  tribe  die  childless,  leaving  neither 
wife  nor  brother.  let  the  king  take  the  property ;  for  he  is  Indeed  lord  of  all."  But  Narada 
directing  that  ^  he  should  give  a  maintenance  to  the  women  of  such  persona,"  (9  48)  aatho- 
risee  the  king  to  take  the  whole  estate,  giving  to  them  enough  for  their  support.  Thiscontra- 
dlctiOD  must  be  reconciled  by  distinguishing  between  the  wife  and  the  espoused  woman.  Ac- 
ourdlngly  In  passages  declaratory  of  the  wife's  right  of  sncoeeslon,  the  term  **  wife"  (patni)  is 
employed:  and. in  those  which  ordain  a  maintenance,  the  terms  "woman"  (strl  ornari) 
or '^espouse"  (bnarya)  or  other  similar  word. 


50.  In  the  text  of  Devala  (}  17)  which  expresses,  **  Next  let  brothers  of  the  whole  blood 
divide  the  heritage  of  him,  who  leaves  no  male  issue ;  or  daughters  equal  [as  appertaining  to  the 
same  tribe  ;]  or  let  the  father,  if  he  survive,  or  brothers  belonging  to  the  same  tribe,  or  the 
mother,  or  the  wife,  inherit  In  their  order :  but,  on  failure  of  all  these,  the  nearest  of  the 
kinsmen  succeed ;"  where  **  daughters  equal^'  are  such  as  appertain  to  the  same  class  [with 
the  deceased]  :  and  **  brothers  belonging  to  the  same  tribe"  Intend  those  of  the  half-blood : 
for  whole  brothers  are  specified  under  the  appropriate  term  and  the  distinction  would 
be  Impertinent  [as  net  excluding  any  one ;  or  as  superfluous,  since  whole  brothers  of  course 
belong  to  the  same  tribe ;]  In  this  text,  we  say,  the  order  In  which  heirs  are  enumerated, 
from  the  whole  brother  to  the  wife,  Is  not  Intended  for  the  order  of  their  succession ;  since 
It  contradicts  Vishnu  and  the  rest  [as  Vrbsspatl  and  Yajnavalkya :]  but  tbe  meaning 
of  tbe  text  is,  that  the  heirs  shall  take  the  sucot^sion  In  the  order  declared  by  Vishnu  and 
others.  To  mark  uncertainty  In  the  specified  order,  the  author  has  twice  used  tbe  word 
*  or;'  once  In  the  phrase  **  or  daughters,"  and  again  in  the  sentence^  or  let  the  father,  &c."  and 
the  word  is  also  understood  in  other  places.  Thus  Devala  has  himself  shown  vagueness  in 
his  own  enumeration,  intimating  that  *  either  brothers,  or  daughters,  or  parents,  &c.,  [take 
the  succession].' 

61.  As  for  what  has  been  said  by  Baloka,  concerning  the  text  of  Sankha  and  the  rest 
(( 16)  that  it  either  relates  to  a  wife  inferior  in  class  to  her  husband,  or  supposes  the 
widow  to  beyouDg,  or  his  relative  to  brethren  unseparated  or  re-united ;  that  aathor  has 
manifested  his  own  Imbecility  by  thus  proposing  an  indefinite  interpretation  of  the  law  : 
for  the  doubt  remains  [which  of  the  three  is  Intended ;]  and  neither  rule  could  be  followed 
in  practice. 

62.  As  for  the  assertion  that  the  text,  which  ordains  a  maintenance,  is  relative  to  an  un- 
married woman  and  concubine,  that  must  be  rejected  as  intending  a  favour  to  the  matrons, 
for  the  scope  of  the  precepts,  which  allot  a  maintenance  to  women,  has  been  already  shown. 

68.  Moreover,  under  the  distinction  respecting  the  wife  as  belonging  to  the  same  or  to 
a  different  tribe  how  is  the  contradiction  [of  the  text  to  passages  of  Vishnu  and  Yajnaval- 
kya, $  4  and  6]  regarding  the  succession  of  parents  and  brothers,  to  be  reconciled  [without 
transposition,  or  without  connecting  In  construction  remote  terms  ?]  If  it  be  by  dlsiln- 
guishlng  the  cases  of  re-nnlon  and  continued  separation,  the  same  distinction  may  pervade 
the  whole  snbjeci ;  and  what  occasion  is  there  for  assuming  a  difference  relative  to  the  wife 
as  belonging  to  the  same  or  to  another  tribe  ?  But  the  proposed  distinction,  founded  on 
re-union  and  separation,  (}  19)  has  been  already  fully  refuted  by  us  (}  80.) 

64.  The  distinction  regarding  the  whole  and  the  half-blood  is  contradicted  by  Vrhaspat  - 
who  says  "Let  the  wife  of  a  deceased  man,  who  left  no  male  issue,  take  his  shsro,  notwith- 
staadtng  kinsmen,  a  father,  a  mother,  or  uterine  brethren  be  present."  Uterine  brethren 
are  brothers  by  tbe  same  mother  [and  of  course  of  the  whole  blood].  The  author  declares 
the  wife's  right  of  succession,  although  such  persons  exist.    By  the  term  **  hlii  share,"  U  on- 
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derstood  the  entire  share  ftppertalnlng  to  her  husband ;  not  a  part  of  it  only  [sufficient 
for  her  anpport.] 

56.  Therefore  the  interpretation  of  the  law  is  right  as  set  forth  by  ns. 

M.  But  the  -wife  must  only  ez^joy  her  husband's  estate  after  his  demise. 
She  Is  not  entitled  to  make  a  grift,  morteragre  or  sale  of  It.  Thns  Katyayana  says, 
"Let  the  childless  widow  preserving  nn^allied  tbe  bed  of  her  lord,  and  abiding  with  her 
venerable  protector,  enjoy  with  moderation  the  property  until  her  death.  After  her  let  the 
heirs  take  it." 

57.  Abiding  with  her  Tenerable  protector,  that  is,  with  her  father-in-law  or  others  of 
herhnsband's  family,  let  her  enloy  her  husband's  estate  during  her  life ;  and  not,  as  with 
her  separate  property,  make  a  gift,  mortgage  or  sell  of  it  at  her  pleasure.  But  when  she 
dies,  the  daugrhters  or  others,  who  would  regrularly  be  heirs  In  default  of 
the  wife,  take  the  estate ;  not  the  kinsmen  or  saplndas :  since  these,  being  inferior 
to  the  daughter  and  the  rest,  ought  not  to  exclude  those  heirs  :  for  the  widow  debars  them 
of  the  succession ;  and  the  obstacle  being  equally  removed  if  her  right  cease  or  never  take 
effect.  It  can  be  no  bar  to  their  claim. 

58.  Nor  shall  the  heirs  of  the  woman's  separate  property  ras  her  brothers, 
kc}  take  the  succession  [on  failure  of  daughters  and  daughters  sons,  to  the  exclusion 
of  her  husband's  heirs  J  for  the  right  of  those  [persons  whose  succession  is  declared 
under  that  head  C.  4]  is  relative  to  the  property  of  a  woman  [other  than  that  which  is 
Inherited  by  her.]  Katyayana  has  propounded  by  separate  texts  the  heirs  of  a  woman's 
prop«:ty  and  [his  text,  declaratory  of  the  succession  to  heritage,]  would  be  tautology ; 
[consequently  heritage  is  not  ranked  with  the  woman's  peculiar  property.] 

59.  Therefore  those  persons,  who  are  exhibited  in  a  passage  above  cited  (}  4>  as  the 
next  heirs  on  failure  of  prior  claimants,  shall,  in  like  manner  as  they  would  have  succeeded 
if  the  widow's  right  had  never  taken  effect,  equally  succeed  to  the  residue  of  the  estate 
remalnlDg  after  her  use  of  it,  upon  the  demise  of  the  vridow  in  whom  the  succession  had 
vested.  At  such  time  [when  the  widow  dies,  or  when  her  right  ceases,]  the  succession  of 
daughters  and  the  rest  is  proper,  since  they  confer  greater  benefits  on  the  deceased  [by  the 
oblations  presented  by  them]  than  other  claimants  [such  as  the  saplndas  abovemen- 
tioned$37.] 

60.  Thus  in  the  Mahabharata,  in  the  chapter  entitled  Danadharma,  it  is  said  "  For 
women,  the  heritage  of  their  husbands  is  pronounced  applicable  to  use.  Let  not  women  on 
any  account  make  waste  of  their  husbands'  wealth." 

61.  Even  use  should  not  be  1^  wearing  delicate  apparel  and  similar  luxuries :  but, 
since  a  widow  benefits  her  husband  by  the  preservation  of  her  person,  the  use  of  property 
sufficient  for  that  purpose  is  authorized.  In  like  manner  [since  tbe  benefit  of  the  husband 
is  to  be  consulted.]  even  a  gift  or  other  alienation  Is  permitted  for  the  completion 
of  her  husband's  ftmeraJ  rites.  Accordingly  the  author  says,  **  Let  not  women  make 
waste."    Here  **  waste"  intends  expenditure  not  tiseful  to  the  owner  of  the  property. 

63.  H«>i]ce,if  shebe  unable  to  subsist  otherwise,  she  is  authorized  to 
mortgage  the  property ;  or,  if  still  unable,  she  may  sell  or  otherwise  alien  It : 
for  the  same  reason  is  equally  applicable. 

68.  Let  her  give  to  the  paternal  uncles  and  other  relatives  of  her  husband  presents  in 
proportion  to  the  wealth,  at  her  husband's  funeral  rites.  Vrhaspati  directs  it,  saying 
**  with  presenU  offered  to  his  manes,  and  by  pious  liberality,  let  her  honour  the  paternal 
uncles  of  her  husband,  his  spiritual  parents  and  daughter's  sons,  the  children  of  his  sisters, 
his  maternal  uncles,  and  also  ancient  and  improtected  persons,  guests,  and  females  of  the 
family.  The  term  **  paternal  undo"  intends  any  sapinda  of  her  husband  ;  **  daughter's 
sons,"  the  descendants  of  her  husband's  daughter ;  **  children  of  his  sister,"  the  progeny  of 
her  husband's  sister's  son  ;  **  maternal  uncles,"  her  husband's  mother's  family.  To  these 
and  to  tbe  rest,  let  her  give  presents,  and  not  to  the  family  of  her  own  father,  while  such 
persons  are  forthcoming :  for  the  specific  mention  of  paternal  unde  and  the  rest  would 
be  superfluous. 

64.  With  their  consent,  however,  she  may  bestow  gifts  on  the  kindred  of  her  own 
father  and  mother.  Thus  Karada  says,  **  When  the  husband  is  deceased,  his  kin  are  the 
guardians  of  his  childless  widow.  In  the  disposal  of  the  property,  and  care  of  herself,  as 
well  as  in  her  maintenance,  they  have  full  power.  But,  If  the  husband's  family  be  extinct 
or  contain  no  male,  or  be  helpless,  the  kin  of  her  own  father  are  the  guardians  of  the 
widow,  if  there  be  no  relations  of  her  husband  within  the  degree  of  a  sapinda."  In  the 
disposal  of  property  by  gift  or  otherwise,  she  is  subject  to  the  control  of  her  husband's 
family,  after  his  decease,  and  in  default  of  sons. 

65.  In  like  manner,  if  the  saocession  have  devolved  on  a  dau^ter,  those  persons,  who 
25 
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would  have  been  helra  of  her  father's  property  In  her  default,  [as  her  eon,  her  paternal* 
ffrandfather,  &c,]  take  the  laooeesion  on  her  death  ;  not  the  heirs  of  the  daoghter's  property 
[as  her  daughter's  son,  &o.] 

66.  The  widow  should  give  to  an  unmarried  daaerhter  a  fourth  part  out  of  her  hus- 
band's esUte,  to  defray  the  expenses  of  the  damsel's  marriage.  Flnoe  sons  are  required  to 
give  that  allotment,  much  more  should  the  wife,  or  any  other  successor,  glYe  a  like  porUoD. 

67.  Thus  has  the  widow's  rl^t  of  succession  been  explained. 

Section  IL 

On  the  right  of  the  Daughter  and  Daughter's  Son. 

1.  The  daoflrliter's  risrht  of  suooesslon  on  ffekllure  of  the  wifid  [18  de- 
clared.] On  that  subject  Menu  and  Narada  say,  **  The  son  of  a  man  is  even  as  himself ; 
and  the  daughter  is  equal  to  the  son  :  how  then  can  anv  other  inherit  his  property,  notwith- 
standing the  survival  of  her,  who  is  as  it  were  himself  7^*  Narada  particularizes  the  daughter 
[as  in  heriting  in  right  of  her  continuing  the  line  of  succession :]  **  on  failure  of  male  issue,  the 
daughter  inherits,  for  she  Is  equally  a  cause  of  perpetuating  the  race ;  since  both  the  sou  and 
daughter  are  the  means  of  prolonging  the  fatners  line."  The  author  states  the  circum- 
stance of  her  continuing  the  line  as  a  reason  of  the  daughter's  succession  :  and  the  line 
of  descendants  here  intends  such  descendants  as  present  funeral  oblations ;  for  one  who 
is  not  an  offerer  of  oblations,  confers  no  benefits,  and  consequently  differs  In  no  respect  from 
the  offspring  of  a  stranger  or  no  offspring  at  all. 

3.  It  is  the  daughter's  son,  who  is  the  giver  of  a  funeral  oblation,  not  his  son ;  nor 
the  daughter's  daughter :  for  the  funeral  oblation  ceases  with  him. 

8.  Therefore  the  doctrine  should  be  respected,  which  DIkshita  maintains;  namely 
that  a  daugrhter  who  is  mother  of  mcde  issue,  or  who  is  likely  to  become 
so,  is  competent  to  inherit ;  not  one,  who  is  a  widow,  or  is  barre^,  or  fUls 
in  brinsrinff  male  issue  as  bearing  none  but  daiiffhters,  or  ftx>m  some 
other  cause. 

4.  Here  again,  the  unmarried  daufirhter  is  in  the  first  place  sole  heiress 
of  her  father's  property  [to  the  exclusion  of  any  daughter  verbally  betrothed].  AooordlDgly 
Parasara  says,  "  Let  a  maiden  daughter  take  the  heritage  of  one  who  dies  leaving  no 
male  issue  ;  or  if  there  be  no  such  daughter,  a  married  one  shall  inherit."  In  the  term 
**  married"  is  here  implied  the  restriction  before  mentioned  [excluding  one  who  falls  in 
bringing  male  issue]. 

5.  Thus  Devala  says,  **  To  maidens  should  be  given  a  nuptial  portion  out  of  the  father's 
estate.  But  of  him,  who  leavesno  appointed  daughter,  [nor  son,]  the  unmarried  daughter 
belonging  to  his  own  tribe,  and  legitimate,  shall  Uke  the  InheriUnce,  like  a  son."  The 
term ** appointed  daughter" implies  also  son.  **  His  own;"  belonging  to  the  same  tribe 
with  himself.   **  Legitimate ;"  his  own  lawful  issue. 

6.  This  Is  proper :  for,  should  the  maiden  arrive  at  puberty  unmarried,  through  po- 
verty, her  father  and  the  rest  would  fall  to  a  region  of  punishment,  as  declared  by  holy 
writ.  Thus  Vasishtha  says,  "So  many  seasons  of  menstruation  as  overtake  a  maiden  feel- 
ing the  passion  of  love  and  sought  in  marriage  by  persons  of  suitable  rank,  even  so  many  are 
the  beings  destroyed  by  both  her  father  and  her  mother :  this  is  a  maxim  of  the  law."  8o 
Paithinasi  **  A  damsel  should  be  given  in  marriage,  before  her  breasts  swell.  But,  if  she 
have  menstruated  [before  marriage,]  both  the  giver  and  the  taker  fall  to  the  abyss  of  hell, 
and  her  father,  grandfather  and  great-grandfa&er  are  bom  [insects]  in  ordure.  Therefore 
she  should  be  given  in  marriage  while  she  is  yet  a  girl." 

7.  Since  then  the  father  and  the  rest  are  saved  from  hell  by  sufficient  property  becom- 
ing applicable  to  the  charges  of  her  marriage;  and,  being  accordingly  married,  she  con- 
fers benefits  on  her  father  by  means  of  her  son ;  the  wealth  devolving  on  her  is  for  the 
benefit  of  the  [former]  owner,  and  it  is  reasonable,  therefore,  that  the  property  should 
descend  to  the  unmarried  daughter,  on  failure  of  the  wife.  . 

8.  But,  if  there  be  no  maiden  dausrhter,  the  succession  devolves  on  her 
who  has,  and  on  her  who  is  lilcely  to  have,  male  issue.  That  is  declared  by 
Vrhaspati  *•  Being  of  equal  class  and  married  to  a  man  of  like  tribe  and  being  virtuous 
and  devoted  to  obedienoe,  she  [namely  the  daughter,]  whether  appointed  or  not  appointed 
to  continue  the  male  line,  shall  take  the  property  of  her  father  who  leaves  no  son  [nor  wife."] 

9.  Ofequalclaas.   [Belooging  to  the  same  tribe  with  her  father.   Married  to  a  man  of 
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like  tiibe.]  This  It  intended  to  exolnde  one  mtnied  to  a  man  of  a  superior  or  Inferior  tribe. 
For  tbe  oaflpring  of  a  daughter  married  to  a  man  of  a  higher  or  lower  class  Is  forbidden  to 
po^orm  the  obdequles  of  his  maternal  grandfather  and  other  ancestors  who  are  of  inferior 
or  of  superior  rank.  Bnt  one,  married  to  a  man  belonging  to  the  same  class,  confers 
benefits  on  her  father  by  means  of  her  son. 

10.  The  son  of  a  daughter  appointed  to  continne  the  male  line  is  like  a  son,  highly  bene- 
ficial to  his  ancestor ;  and,  throngn  him,  tbe  appointed  daughter  Is  equal  to  a  son :  wherefore 
Uie  appointed  daughter  and  legitimate  son  have  an  equal  right  of  succession.  But  a 
married  daughter  who  was  not  so  appointed,  confers  less  benefit  on  her  father  than 
the  son  and  the  rest  [vliL  the  son's  son  and  grandson's  son,  and  the  widow ;]  and  is  of 
benefit  by  means  only  of  her  son  :  it  is  proper,  therefore,  that  she  should  succeed  only 
on  ftdlure  of  other  heirs  down  to  the  unmarried  daughter. 

11.  It  must  not  be  alleged,  that,  admitting  this  doctrine  [of  benefits  conferred  being  the 
canseof  a  right  of  succession,]  the  daughter,  who  has  male  issue,  should  alone  Inherit  In  the 
first  instance  :  but  on  failure  of  such,  then  a  daughter  who  may  have  Isshe.  For  her  son, 
bom  subsequently,  might  in  this  manner  be  excluded  from  the  succession.  Nor  is  this 
proper ;  for  both  equally  confer  benefits  on  their  grandfather,  as  daughter's  sons. 

13.  By  specifying  '*  obedience^  to  her  husband  ($  8),  the  author  Indicates,  that  she  Is  not 
in  the  state  of  widowhood,  and  that  consequently  she  may  have  issue. 

18.  In  the  text  before  dted  (4  8)  the  pronoun  refers  to  the  word  **  daughter"  contained 
in  a  preceding  passage  fwhlch  will  be  forthwith  quoted  $14),  Thus,  by  the  conditions  specified, 
that  she  be  **  of  equal  cla8s".and  **  married  to  a  man  of  like  tribe,"  kc  }  8),  the  author  shows 
that  she  does  not  Inherit  her  father's  wealth  merely  in  right  of  her  relation  as  daughter. 
Blie,  itnce  the  daughter's  right  of  succession  is  declared  by  tbe  following  passage,  the  men- 
tion of  it  by  the  same  author  In  the  foregoing  text  would  be  a  vain  repetition.  But  a  q;>ecial 
mle,  regarding  what  was  suggested  generally,  is  not  tautology. 

14.  **  As  a  son,  so  does  the  daughter  of  a  man  proceed  from  hls'several  limbs.  How  then 
should  any  other  person  talce  her  father's  wealth  ?" 

15.  Since  a  daughter's  right  of  succession  to  the  property  of  her  father  is  founded  on 
her  offering  funeral  oblations  by  means  of  her  son  ;  therefore,  even  In  the  case  of  an  ap- 
pointed daughter,  on  whom  the  estate  has  devolved  by  tbe  demise  of  her  father,  should 
8he  bear  no  male  Issue  in  consequence  of  her  provlog  barren,  or  because  her  husband 
is  incapable  of  procreation,  the  property  does  not  firo  upon  her  death  to  her 
husband.  Thus  Sankha  and  Llkblta  say,  **  Tbe  hnsband  Is  not  entitled  to  the  wealth  of 
lilt  wife  being  an  appointed  daughter,  if  she  die  leaving  no  issue."  So  Palthinasi :  "^  On  the 
death  of  an  appointed  daughter,  her  husband  does  not  inherit  her  property  :  If  she  leave 
no  issue,  it  shall  be  taken  by  her  unmarried  sister  or  by  another."  Hence  her  property  Is  to 
be  taken  by  her  maiden  sister,  or  by  another  sister  likely  to  have  issue.  Therefore,  when 
the  aaocesgioa  has  devolved  on  a  female,  [her  husband's]  claim  [as  her  heir]  is  precluded. 

16.  But  the  following  passage  of  Mann  must  be  understood  to  be  applicable,  on  the 
demise  of  an  appointed  daughter,  who  has  not  been  destitute  of  male  Issue,  having  borne 
a  son  who  baa  died.  *' Should  a  daughter,  appointed  to  continue  the  male  line,  die  by  any 
accident  without  a  son,  ttie  husband  of  tiiat  daughter  may  without  heslution  possess  lilm- 
lelf  of  lier  property." 

17.  Yrhaapati  recites  tbe  gift  of  the  funeral  oblation  as  the  sole  cause  [of  right  1 1n  the 
itanee  of  both  [ttie  daughter  and  the  grandson].    **As  the  ownership  of  her  father's 

wealth  devolves  on  her,  although  kindred  esBst ;  so  her  son  likewise  is  acknowledged  to  be 
heir  to  his  maternal  grandfather's  estate."  As  the  daughter  is  heiress  of  her  father's  wealth 
in  right  of  tbe  funeral  oblation  which  is  to  be  presented  by  the  daughter's  son ;  so  is  the 
daughter'ssoo  owner  of  bis  maternal  grandfather's  estate  in  right  of  offering  that  oblation 
Botwithstonding  the  existence  of  kindred,  such  as  the  father  and  others. 

IS."*  Nor  does  this  text  (  9  17)  relate  to  the  son  of  an  appointed  daughter,  for  the  pro- 
noon  ''her"  in  both  the  phrases  C  devolves  on  her,"  and  "her  son  is  acknowledged,")  bears 
reference  to  the  **  daughter  whether  appointed  or  not  appointed"  who  was  mentioned  in  the 
preceding  passage  ( i  8.)  Or.  upon  the  principle  of  selecting  the  nearest  term,  the  reference 
may  properly  be  to  the  **  daughter  not  appointed."  But  this  term  cannot  be  rejected  to 
select  tbe  oUier. 

19.  Accordingly  Mann  propounds  the  daughter's  origin  from  the  person  of  the  maternal 
grandfather  as  the  reason  of  the  daughter's  son  having  a  right  to  the  succession ;  not  her 
appointment  to  raise  a  son :  else  he  would  have  specified  this  cause.  **  Let  the  daughter's 
■on  take  the  whole  estate  of  his  own  father  who  leaves  no  [other]  son;  and  let  him  offer  two 
funeral  oblations  ;  one  to  his  own  father,  tbe  other  to  his  maternal  grandfather.  Between  a 
son's  son  and  the  son  of  a  daughter,  there  is  no  difference  in  law  ;  since  their  father  and 
mother  both  sprung  from  the  body  of  the  same  man." 
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20.  TbiLB  this  Tery  snthor  expreeslj  declares,  tbst  the  daughter's  son,  bom  of  one  not 
appointed  to  continue  the  male  line,  has  the  right  of  saocesslon.  **  By  that  male  child,  whom 
a  daughter,  whether  formally  appointed  or  not,  shall  produce  from  a  husband  of  an  equal 
class ;  the  maternal  grandfather  becomes  In  law  the  father  of  a  son  :  let  that  son  give  the 
funeral  oblation  and  possess  the  inheritance." 

31.  Besides  the  term  'daughter's  son'  is  in  law  restricted  to  signify  the  male  offspring 
of  an  appointed  daughter.  Baudhayana  Intimates  that,  when  he  says,  "[Considers]  another 
[son]  the  dsughter's  son  termed  son  of  an  appointed  daughter,  being  bom  of  the  female 
issue  after  an  express  stipulation."    Here  *  constder*  is  understood. 

23.  Hence  also  [since  such  is  the  scope  and  purport  of  the  text;  $17]  Bhojadeva  has 
cited  that  passage  of  Yrhaspati  under  the  head  of  succession  of  a  daughter  appointed  or 
unappointed. 

33.  But  GoTlnda-raJa  in  his  commentary  on  Manu,  states  the  claim  of  the  daugh  tor's  sou 
as  preferable  to  that  of  the  married  daughter,  on  the  grounds  of  the  following  passage  of 
Vishnu,  *'If  one  die  leaving  neither  son  or  grandson,  the  daughter's  sou  shall  Inherit  the 
estate ;  for,  by  consent  of  all,  the  son's  son  and  the  daughter's  son  are  alike  in  respect  of 
the  celebration  of  obsequies." 

24.  This  does  not  appear  to  us  satisfactory,  for  it  contradicts  the  text  abore  cited  (}  8.) 

3S.  But,  in  default  of  a  nuurrted  daughter  such  as  abore  described,  the  succession  as- 
suredly devolves  on  the  daughter's  son  notwithstanding  the  existence  of  the  father  and 
other  kinsmen.  For  it  appears  from  the  comparison  of  his  condition  to  heirs,  ($17),  and  more 
expressly  from  the  purport  of  the  term  **  likewise"  in  the  phrase  **  her  son  likewise  is 
acknowledged  to  be  heir,"  (8 17)  that  his  pretensions  are  inferior  to  her's.  Therefore,  it  is 
a  right  deduction,  that  uie  Buccesedon  of  the  daughter's  son  is  next  aAer 
the  dauerhter. 

26.  By  the  words  "  although  kindred  exist,"  (5 17)  the  succession  of  both  parents,  which 
reasonably  should  take  effect  on  failure  of  the  wife,  but  which  is  barred  by  the  daughter  and 
daughter's  son,  is  hinted  as  taking  place  when  no  such  impediment  exists.  Accordingly 
Yrhaspati,  Immediately  after  [the  pass&ge  above  cited,  $  170  says  *' On  failure  of  those 
persons,  the  brothers  and  nephews  of  the  whole  are  entitled  to  the  estate,  or  kinsmen,  or 
cognates,  or  pupils,  or  venerable  priests.  Here  the  word  "  those "  bears  reference  to  the 
daughter's  son  [named  in  the  text.]  and  to  the  parents  indicated  [by  the  term  kindred]. 
Therefore,  it  is  on  failure  of  these  persons,  that  the  sncoession  of  brothers  and  the  rest 
take  place. 

27.  As  for  the  assertion  of  Baloka,  that  the  daughter's  son  inherits  after  the  whole  series 
of  heirs  specified  in  the  passage  of  [Tajnavalkya]  above  cited,  **  The  wife,  daughters  also," 
&c. .  (sect.  1  S  4)  that  is  mere  childish  prattle ;  for  it  contradicts  the  text  of  Yrhaspati  (\  17). 
Nor  Lb  there  anything  inconsistent  with  that  enumeration  of  heirs ;  for  the  maiden  daughter, 
married  daughter,  and  daughter's  son,  are  all  signified  by  the  term  **  daughters"  in  the 
pluralnumber(sect  1  J4.)  Astheword"  son,"  in  the  phrase  "who  departed  for  heaven 
leaving  no  son,"  intends  male  issue  down  to  the  great-grandson,  since  he  is  equally  a  giver 
of  funeral  oblations ;  so  does  the  term  "  daughter"  comprehend  the  daughter's  son,  for  he 
alsois  the  giver  of  a  funeral  offering;  or  as  the  term  "male  issue,"  in  the  sentence  "on 
failure  of  male  issue,  the  daughter  inherits"  (}  1)  intends  the  widow  also.  Else  the  plural 
number,  in  the  word  "  daughter,"  would  be  unmeaning  :  and  the  author  would  have  used 
the  singular  number,  as  in  the  words  "  the  wife,"  **  the  son  of  the  brother,"  &c  We  shall 
hereafter  [in  the  course  of  expounding  passages  concerning  the  re-union  of  parceners,} 
explain  the  intention  of  the  plural  number  In  the  word  "  brothers"  (sect.  1  §  4.) 

28.  Moreover,  since  a  series  of  heirs  is  specified  from  both  parents  to  the  king,  it 
would  follow,  that  the  succession  of  the  daughter's  son  takes  effect  on  failure  of  the  king. 
But  there  never  is  a  vacancy  of  the  throne  ;  and  consequently  the  succession  could  never 
take  place. 

29.  Therefore  the  succession  of  the  daughter's  son  on  failure  of  daughters,  as  affirmed 
by  Yisvarapa,  Jitendriya,  Bhojadeva  and  €K>vinda-ra]a  should  be  respected, 

80.  But,  if  a  maiden  dauerhter,  in  whom  the  succession  has  vested,  and  who  has  been 
afterwards  married,  die  without  bearinfir  issue,  the  estate,  which  was  her's,  becomes 
the  property  of  those  persons,  a  married  daughter  or  others,  who  would  regularly 
sucoeed  if  there  were  no  such  [unmarried  dau^ter]  in  whom  the  Inheritance  vested,  and 
in  like  manner  Sucoeed  on  her  demise  after  it  has  so  vested  in  her.  It  does  not  beoome 
the  property  of  her  husband  or  other  heirs  ;  for  that  [text,  which  is  declaratory  of 
the  right  of  the  husband  and  the  rest,]  is  relative  to  a  woman's  peculiar  property.  Since  it 
has  been  shown  by  a  text  before  cited  (sect.  1 6  06),  that,  on  the  decease  of  the  widow  in  whom 
the  succession  had  vested,  the  legal  heirs  of  the  former  owner,  who  would  regularly  inherit 
his  property  if  there  were  no  widow  in  whom  the  snocession  vested,  namely  the  daughters 
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and  the  refit,  laeoeed  to  the  wealth  ;  therefore  the  same  rule  [concerning  the  socoeesloii 
of  theformer  poaseeaor's  next  heirs]  Is  inferred  a  fortiori.  In  the  case  of  the  daughter  and 
grandson  whose  pretensions  are  Inferior  to  the  wife's. 

81.  Or  the  word  "wife"  [In  thet^xt  above  quoted,  sect.  1  jW]  Is  employed  with  a 
general  import :  and  it  Implies  that  the  rule  mnst  be  nnderstood  as  applicable  generally 
to  thecaae  of  a  woman's  succession  by  Inheritance. 

32.   ThoB  has  the  snoceesion  of  the  daughter  and  daughter's  son  been  explained. 

Section  III. 

On  the  Father^ 8  right  of  succession, 

1 .  If  there  be  no  daugrtiter's  son,  the  suooesslon  devolves'on  the  fietther ; 
and  not  on  the  mother  [before  the  f)&ther];  nor  at  once  on  both  parents. 
Por  that  Is  contrary  to  Vishnu's  text  **  If  there  be  none,  it  belongs  to  the  father ;  if  he 
be  dead ,  it  appertains  to  the  mother." 

3.  But  the  following  passage  of  Manu,  as  well  as  that  of  Vrhaspati,  must  be  nnder- 
stood as  relating  to  a  case  of  failure  of  heirs  down  to  the  father  inclusively.  "  Of  a  son 
dying  childless  [and  leaving  no  widow]  the  mother  shall  take  the  estate  :  and  the  mother 
also  being  dead,  the  father's  mother  shall  take  the  heritage."  Of  a  deceased  son,  who 
leaves  neither  wife  nor  male  issue,  the  mother  must  be  considered  as  heiress  :  or,  by 
her  consent,  the  brother  may  inherit. 

8.  This  is  a  result  too  of  reasoning,  The  father's  right  of  succession  should  be 
after  the  daughter's  son  and  before  the  mother ;  for  the  father,  offering  two  oblations 
of  food  to  other  manes  in  which  the  deceased  participates,  is  inferior  to  the  daughter's 
son  who  presents  one  oblation  to  the  deceased  and  two  to  other  manes  in  which 
the  deceased  participates:  he  is  preferable  to  the  mother  and  the  rest  because  he  presents 
[personally  1  to  others  two  oblations  in  which  the  deceased  participates ;  and  his  superio- 
rity is  indicated  In  a  passage  of  Manu  :  **  In  a  comparison  of  the  male  with  the  female  sex 
the  male  Is  pronounced  superior." 

4.  In  the  term  pitarau  ^'both  parents"  (sect  1  }  4),  the  priority  of  the  father  Is 
Indicated  :  for  the  father  is  first  suggested  by  the  radical  term  pltr ;  and  afterwards  the 
mother  Is  intored  from  the  dual  number,  by  assuming  that  one  term  [of  two  which  com- 
posed the  phrase]  is  retained. 

5.  Henoe  [since  the  members  of  the  series  are  presented  to  the  understanding  in  the 
order  hese  stated],  the  argument,  that,  *  the  mental  apprehension,  of  a  series  being  co- 
extensive with  the  oral  recital  of  its  component  members,  recital,  being  wanting,  necessa- 
rily precludes  apprehension,'  mnst  be  rejected  as  inconclusive ;  for  it  is  not  true,  that  an 
adequate  indication  is  wanting  Tbeing  dedncible  In  the  manner  above  stated ;  }  4]  &n<l 
[the  Joint  snooeasion  of  father  and  mother]  would  contradict  the  text  <^  Vishnu. 

6.  Thus  thefather's  right  of  suooesslon  has  been  explained. 

Section  IV. 

On  the  Mother's  right  of  succession, 

1.  If  the  flAther  be  not  livlner,  the  suooesslon  devolves  on  the  mother : 
for  immediately  after  propounding  the  father's  right  to  the  estate,  Vishnu's  text  declares, 
**  If  he  be  dead,  it  appertains  to  the  mother." 

S.  This  too  is  reasonable :  for  her  claim  properly  precedes  that  of  the  brothers  and 
the  rest ;  since  it  is  necessary  to  make  a  grateful  return  to  her,  for  benefits  which  she  has 
personally  conferred  by  bearing  the  child  in  her  womb  and  nurturing  him  during  his  in- 
fancy ;  and  also  because  she  confers  benefits  on  him  by  the  birth  of  other  sons  who  may 
offer  funeral  oblations  in  which  he  will  participate. 

8.  The  notion,  therefore,  that  the  mother's  right  should  precede  the  father's,  because 
she  is  pronounced  to  surpass  him  in  the  degree  of  veneration  due  to  her,  must  be  r^ected. 
For,  ifa  superior  title  to  veneration  were  the  reason  of  aright  of  inheritance,  the  succes- 
sion would  devolve  on  the  spiritual  preceptor  before  the  father;  since  it  is  said  *'  Of  him 
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who  lathe  natnral  parent,  and  him  who  glyes  holy  knowledge,  the  giver  of  the  saovd 
eotonoe  it  the  more  Tenerable  father  :**  and  paternal  nnolea  and  the  rest  would  Inherit  In 
preferenoe  to  a  yonnger  brother  or  a  nephew.  Therefore  the  mother's  right  of  soooeasion 
is  after  the  father  [and  bef<»re  the  brothers]. 

4.  By  thns  declaring,  that  the  mother's  snoooBslon  takes  plaoe  after  the  father  of  the 
deceased,  and  before  the  father's  offspring,  the  author  intunates,  that  the  paternal 
grandmother's  succession  likewise  takes  nlaoe  after  the  ^prandBBMier  and  be- 
fore the  grandfather's  offspring.  For  otherwise  [if  a  different  order  of  sncoession  be  aaram- 
ed;]  or  if  that  order  be  not  established;  or  that  indication  be  not  acknowledged ;  there  is  a 
contradiction  between  the  specified  order  of  succession,  both  parents,  brothers,  likewise, 
&C.,  [and  this  case  which  is  perfectly  analogoos.]  Accordingly  since  the  grandmother's 
right  of  snccession  is  in  this  manner  IndicMed  by  Yajnaralkya ;  Mann  says,  **  And  the 
mother  also  being  dead,  the  father's  mother  shall  take  the  heritage."  The  meaning  Is  *  be- 
ing dead,  that  is,  deceased,  together  with  her  offspring.' 

5.  Here  the  particle  "  and,"  as  well  as  **  also,"  must  be  Joined  In  constmction  with 
both  parts  of  the  sentence.  Therefore  the  sense  is  *  and  the  mother  being  dead,  the  pater- 
nal grandmother  also  may  take  the  heritage.'  What  then  becomes  of  the  brothers  and  the 
rest  ?  These  persons,  indodlng  the  paternal  grandfather,  are  Indicated  by  the  particle 
•*  also." 

6.  Themeaningthenof  the  text  [of  Tajnayalkya] is  this:  the  snccesBionof  both  pa- 
rents takes  effect,  in  the  order  which  has  been  explained,  after  the  descendants  of  the  de- 
ceased, down  to  his  daughter's  son,  and  before  [tne  father's]  own  offspring.  Hence  the 
succession  of  the  paternal  ffrandflBrtber  and  crrandmother  Is  thus 
shown  to  take  place  before  their  own  ofteprinflr.  Accordingly  it  is  not 
separately  propounded  in  the  text  of  Tajnaralkya ;  since  the  right  of  the  paternal  gnmd- 
f  ather  and  grandmother  is  ylrtuiUly  declared  by  showing  the  mother's  right  of  snooeailoa. 

7.  Thus  the  mother's  right  of  inheritance  has  been  explained. 

Section  V. 

On  the  Brother's  right  of  succession. 

1.  If  the  mother  be  dead,  the  property  devolves  on  the  brother: 
for  Vishnu,  having  declared,  that,  **  If  the  father  be  dead,  it  appertains  to  the  mother,'* 
proceeds  to  say  "On  failure  of  her,  it  goes  to  the  brothers  :"  and  here  the  pronoun  refers 
to  the  mother.  It  appears  also  from  the  passage  [of  Yajnavall^a]  *'  both  parents,  brothers 
likewise,"  that  the  brother's  succession  takes  plaoe  in  the  case  of  the  death  of  both  parents. 

3.  It  must  not  be  aUefired,  that  undbr  the  passage  above  cited,  which  ex- 
nresses  **  brothers  likewise  and  their  sons,"  the  brother's  son,  belnff  declared 
heir  In  lice  manner  as  the  brothers  are,  shall  Inherit  also  next 
to  the  mother.  For  the  text  of  Vishnu,  declaring  that  "it  goes  to  the  brothers,"  adds 
*<  After  them,  it  descends  to  the  brother's  sons :"  and  in  this  place  the  pronoun  refers  to  the 
brothers. 

8.  That  too  is  reasonable :  for  the  brother  confers  benefits  on  the  deceased  owner  by 
offering  three  funeral  oblations  to  his  father  and  other  ancestors,  in  which  the  deceased 
participates ;  and  be  occupies  his  place,  as  presenting  three  oblations  to  the  maternal  grand- 
father and  the  rest,  which  the  deceased  was  bound  to  offer;  and  he  is  therefore  superior  to 
the  brother's  son,  who  has  not  the  same  qualification.  But  deriving  his  origin  from  the 
mother,  the  brother,  though  he  do  possess  these  qualifications,  is  inferior  to  the  mother ; 
and  his  succession,  therefore,  very  properly  takes  effect  after  her. 

4.  Besides,  why  may  not  the  word  "likewise"  be  connected  with  the  term  *•  brother  ?" 
and  thus  the  parents  and  brothers  may  have  an  equal  right  of  sncoession ;  the  text  being 
interpreted  *  as  parents,  so  do  brothers  inherit.' 

5.  The  question,  then,  must  be  negatived,  as  at  variance  with  the  text  of  Vishnu  :  and 
the  same  is  to  be  done  in  the  other  Instanoe  likewise  Tof  the  claims  of  brother  and  brother's 
son].  Bo  Mann  declares,  that  brothers  take  the  inheritance,  not  the  nephew.  "  Of  him,  who 
leaves  no  son,  the  father  shall  take  the  Inheritanoe ;  or  the  brothers." 

6.  Moreover,  why  has  not  the  nephew,  whose  father  is  living,  a  right  of  succession  ? 
There  is  no  other  reason  but  this :  that  one,  whose  father  is  living,  does  not  confer  benefits 
since  he  is  Incompetent  to  offer  oblations.  If  then  it  be  thns  settled,  [that  the  order  of 
Buocession  is  regulated  by  the  decree  in  which  benefits  are  conferred  J  how  should  a  nq>hew, 
whose  father  is  deceased,  inherit  equally  with  the  brother,  since  he  does  not  catder  equal 
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benefits  ?  Accordingly  Devala,  In  •  panage  before  cited  [sect.  1  $  171  not  specifying  tbe 
brother's  son  in  the  series  of  heirs  down  to  the  half-brother,  comprehending  tbe  widow, 
danghter  eqnal  by  class,  father,  mother,  brother  of  the  whole  blood,  and  brother  of  the 
half-blood.  Intimates  that  the  snccesslon  of  nephews  and  the  rest  takes  place  on  failare 
of  heirs  down  to  the  half-brother. 

7.  The  passage,  which  pronounces  a  nephew  to  be  as  a  son,  V'  They  are  all  fathers  by 
means  of  that  son ;"]  Is  Intended  to  anthorize  his  presenting  a  faneral  oblation  and  to 
esiablish  his  right  of  succession  on  failure  of  brothers.  [They  do  not  inherit  together ;] 
for  that  contradicts  the  text  [of  Vishnn]  abote  cited.  Else  why  should  not  [tUs  right  of 
snooession]  be  before  the  brothers. 

8.  Therefore  the  brother  alone  Is  heir  in  the  first  instance. 

9.  Here  again,  a  brother  of  the  whole  blood  has  the  first  title :  under  tbe 
following  text  [f  10  landeven  under  the  general  rule  for  the  brother's  succession  (*'  Brothers 
also,'*  sect.  1. 8  4).  The  meaning  is,  that  the  whole  brother  shall  inherit  in  the  first  place : 
but,  if  there  be  none,  then  the  half-brother ;  for  he  also  is  signified  by  the  word  brother, 
being  Issue  of  the  same  father. 

10.  The  passage  alluded  to  (}9)  is  as  follows:  "Are-united  [brother]  shall  keep  the 
share  of  his  re-unlted  [co-heir,]  who  is  deceased ;  or  shall  dellTer  it  to  [a  son  subsequent- 
ly] bom.  But  an  uterine  brother  [shall  thus  retain  or  deliver  the  allotment]  of  his  uterine 
relation.*'  This  text  of  Yajnavalkya  also  shows,  that  the  term  brother  is  applicable  both 
to  the  whole  and  to  the  half-blood.  Else,  If  it  Intended  only  the  uterine  [and  of  course 
whole]  brother,  the  author  would  not  have  specified  that  **  the  uterine  brother,  should 
retain  or  deliver  the  allotment  of  his  uterine  relation :"  for  the  whole  blood  would  be 
signified  by  the  single  term  **  brother." 

11.  Therefore  the  succession  of  brothers,  whether  of  the  whole  or  of  the  half-blood,  is 
declared  by  the  passage  before  dted  C*  Both  parents,'  brothers  likewise."  Sect.  1  $  4.)  But, 
by  here  specifying  the  uterine  relation,  the  prior  right  of  the  uterine  (or  whcrfe)  brother 
Is  intimated. 

IS.  The  suocession  of  the  half-brother,  between  [the  whole  brother 
and  the  brother's  son,]  as  afiOrmed  by  Srlkara  and  vlsvarupa,  shotUd 
be  aclmowledflred :  for  he  is  inferior  to  the  whole  brother,  who  presents  oblations  to 
six  ancestors  which  the  deceased  was  bound  to  offer,  and  also  presents  three  oblations 
to  the  father  and  others.  In  which  the  deceased  participates ;  while  the  half-brother  only 
presents  three  oblations  In  which  the  deceased  participates :  and  he  is  superior  to  the 
nephew,  because  he  surpasses  him  In  tbe  conferring  of  benefits,  since  he  offers  three 
(>blatioD0  of  wlilch  the  deceased  participates. 

18.  In  answer  to  the  inquiry  whether  the' half-brother,  though  re-unlted  In*  co-parce- 
nery,  be  inf^or  or  not  to  the  whole  brother,  Yajnavalkya  says,  **  A  half-brother,  being  again 
anodated,  may  take  the  succession ;  not  a  half-brother,  though  not  re-united :  but  one 
nnlted  [1^  blood,]  though  not  ibv  co-paroenery,  may  obtain  the  property  :  and  not  [exciu- 
strely]  the  son  of  a  different  mother.** 

14.  The  meaning  of  the  text  Isthls :  *  A  brother  by  a  different  mother,  but  associated  again 
in  oo-pareenery,  shall  first  take  the  inheritance  ;  not  generally  any  half-brother  [whether 
associated  or  separated] .  The  latter  part  of  the  text  is  in  answer  to  the  question,  whether, 
inheritlna  first,  he  excludes  the  whole  brother  or  takes  the  raccession  jointly  with  him  ? 
'the  whole  brother,  though  not  re-unlted  in  parcenery,  shall  take  the  heritage  ;'  (here  the 
word  whole  brother  Is  understood  from  the  preceding  sentence :)  *  not  exclusively  the  son  of 
a  different  mother,  thouffh  re-unlted.'  Or  tneterm  **  united"  may  signify  whole  brother  [or 
nnited  by  blood.)  Accordingly  the  text  Is  so  read  in  the  citation  of  it  by  Jltendriva  as  a 
passage  of  Trddha  YaJnavaUQra  :  and,  In  that  case,  the  term  "  anodated"  is  understood 
from  the  preceding  sentence. 

U.  Thentom  the  half-brother,  who  is  again  assodated  in  co-parcenery,  shall  not  take 
the  snoQsislon  exclusively ;  but  the  whole  brother  [shares  it]  though  not  assodated.  Such 
is  tbe  meaning  :  and  consequently  the  whole  brother,  who  is  not  re-tmited  in 
parcenary,  and  the  half  brother  who  is  associated,  should  divide  the 
fninresslon  Accordingly  the  author  has  employed  the  particle  **  but,**  [with  the  con- 
nective sense.] 

1ft.  An  oblectlon  Is  stated  by  Srlkara  Hisra.  Tbe  maxim,  that  **  the  re-milted  brother 
shall  keep  the  share  of  his  re-unlted  co-heir,"  (}  11)  is  Independent  [of  other  precepts]  as  it 
applies  to  the  case  of  re-unl  ed  half-brothers  exclusively  ;  and,  in  like  manner,  the  maxim 
that "  uterine  [meaning  the  whole]  brother  retains  the  allqtment  of  his  uterine  relation," 
(}  10)  bears  no  reference  [to  any  other  rule,l  when  it  is  applicable  to  the  case  of  nnassoclated 
whole  brothers  only :  but,  when  there  is  a  half-brother  assodated  and  a  whole  brother  nnasso- 
clated, If  the  two  maxims  be  appUed  to  this  case  in  oonseqoenoe  of  finding  both  desorlptlons 
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of  brethren,  then  both  maxlins  take  effect  with  reference  to  each  other.  Now  It  Is  not  right 
to  make  the  same  role  operative  with  and  without  reference  to  another  maxim ;  for  tills 
argues  variableness  In  the  precept.  Thns  It  Is  shown  [by  JalmlnlJ  In  the  disquisition  on 
the  passage  dvayoh  pranayantl,  that  the  prohibition,  relatively  to  two  sacrifices,  of  the  use 
of  the  nttara-vedl  or  northern  altar  directed  generally  for  the  four  sacrifices  [In  which  those 
two  are  comprehended],  is  not  a  prohibition  [but  an  exceptioo] ;  for,  if  the  precept  oon- 
oeming  the  northern  altar  be  taken  with  reference  to  the  [denial,  implying  consequently] 
an  option,  in  the  Instance  of  two  sacrifices,  and  be  taken  absolutely  and  without  reference 
to  any  other  maxim  in  the  instance  of  the  two  other  sacrifices,  there  would  be  variableness 
in  the  precept.  So,  In  regard  to  the  subject  under  consideration,  the  maxims,  that  **  the 
re-nnit«d  brother  shall  keep  the  shares  of  his  re-united  co-heir,"  and  that  "the  uterine 
[or  whole]  brother  shall  retain  the  allotment  of  his  uterine  relation,"  (i  10)  are  apnlic- 
abte  in  those  cases  In  which  the  rules  are  operative  independently  of  any  other ;  but  if  there 
be  a  half  brother  associated  and  a  whole  brother  unassociated,  the  two  rules  are  not  applic- 
able in  this  instance;  and  it  would  follow,  that  no  one  could  take  the  estate  [since  there  Is 
no  special  provision  In  the  law  for  this  case].  Therefore  [the  true  interpretation  is,  that 
in  the  case  stated,]  where  the  associated  half  brother  might  be  supposed  to  be  heir  of  his 
associated  parcener,  under  the  rules,  that  **  a  re-united  brother  shall  keep  the  share  of  his 
re-nnlted  co-heir,"  the  maxim  that  *"  the  uterine  [or  whole]  brother  shall  retain  the  allot- 
ment of  his  uterine  relation,"  serves  as  "an  exception  to  that  rule.  Thus  the  half  brother, 
though  associated,  cannot  be  supposed  to  be  heir,  If  there  be  a  brother  of  the  whole 
blood.  Then  how  does  the  succession  go?  The  whole  brother  whether  re-unlted  or  not 
re-united  in  co-paroenery,  inherits  the  property. 

17.  That  is  not  congruent :  for  it  is  not  true,  that  there  is  variableness  in  a  precept, 
merely  because  two  [rules],  which  are  severally  applicable  to  two  [cases],  become  applicable 
in  a  single  Instance  at  the  same  time. 

18.  Thus,  in  respect  of  the  precepts  enjoining  the  votsry  to  bestow  his  whole  wealth  as 
a  gratuity  in  one  Instance  and  no  gratuity  in  the  other,  which  are  respectively  applicable 
independently  of  each  other,  if  either  the  priest  doing  the  functions  of  Udgatr,  or  the  one 
performing  the  ofllce  of  Pratlstotr,  singly  stumble  [In  passing  from  the  one  apartment  to 
the  other,  at  the  celebration  of  the  sacrifice  called  Jyotlshtoma  :]  but.  if  l>oth  those  priests 
should  stumble  at  the  same  time,  neither  Injunction  would  be  applicable  ;  toe  that  would  be 
a  variableness  In  the  precept. 

19.  In  like  manner,  under  the  precepts,  which  direct  the  priest  to  touch  an  ob- 
lation with  the  prayer  denominated  Ohaturhotra  at  the  full  moon,  and  with  the  prayer 
termed  Panchahotra  at  the  new  moon;  an  oblation  of  curds  consecrated  tolndra  is  under- 
stood in  the  sacrifice  named  Upansu-yaga,  and  an  offering  of  milk  consecrated  to  Indra  is 
similarly  understood  at  the  Agnishomlya  sacrifice ;  and,  both  precepts  being  thus  severally 
applicable  In  those  InstanceiL  neither  of  them  would  take  effect  at  the  Agnoya  sacri- 
fice, since  there  would  be  variableness  in  the  precept  If  both  were  applied  to  this  case. 

30.  Therefore  the  definition  of  variableness  in  a  precept  is  Its  being  a  positive  injunc- 
tion without  reference  to  any  opposition  in  one  instance,  and  [an  eventual  one]  with  refer- 
ence to  the  oppositioD  of  a  different  precept  in  another  instance.  Thui,  in  the  example 
stated  (}  16),  the  prohibition  bears  reference  to  the  injunction  concerning  the  altar,  expressed 
in  these  words,  **  At  this  sacrifice  prepare  the  uttara-vedi."  Without  opposition  to.  that 
[injunction],  it  would  be  no  precept.  Therefore  it  is  a  command  which  bears  reference  to 
the  injunction  respecting  the  altar.  Nor  is  it  in  constant  opposition  to  It :  for,  were  it  so, 
the  prohibition  [as  well  as  the  injunction]  would  be  useless  ;  since,  without  the  prohibition 
[and  injunction,]  the  omission  of  the  altar  might  be  deduced  [from  the  silence  of  the  law]. 
Therefore,  even  the  injunction  concerning  the  altar  is  a  command  which  bears  relation 
to  the  contrary  prohibition ;  but,  in  regard  to  two  of  the  periods  of  sacrifice,  it  is  inde- 
pendent of  any  other  rule.  Consequently  there  is  variableness  in  the  precept ;  and  an  alter- 
native must  be  inferred.  But,  in  the  case  of  any  thing  supposed  as  a  matter  of  spontaneous 
option,  a  prohibition  is  an  absolute  forbiddance  :  for  the  occasional  omission  of  the  act  was 
inferrible  without  the  aid  of  an  express  prohibition. 

21.  Accordingly  since  there  is  variableness  In  the  precept,  when  a  general  and  a 
particular  rule,  or  injunction  and  prohibition,  are  sometimes  applicable  in  the  same  in- 
stance, but  not  when  two  Darticular  rules  are  so  ;  or  since  a  prohibition,  which  is  constant,  Is 
inferrible  without  the  aia  of  either  injunction  or  prohibition ;  the  passage,  which  direct 
that  the  Shodasin  shall  be  taken,  and  that  it  shall  not  be  taken,  [at  an  Atiratra  sacrifice,] 
constitute  an  alternative. 

33.  But  according  to  the  doctrine  of  those,  who  afllrm,  that  an  alternative  Is  Inferred 
by  this  reasoning  ;  namely  that,  since  a  prohibition  implies  a  previous  supposition  [to  the 
contrary],  the  [n^ative]  precept  does  not  obviate  the  cause  ;  an  alternative  would  be  in- 
ferrible even  in  the  instance  of  a  prohibition  concerning  that  which  was  suggested  only 
as  a  matter  of  spontaneous  choice  :  for  example,  the  passage  which  expresses  "The 
priest  makes  not  two  [portions  of  an  oblation  of  liquid  butter]  when  a  victim  is  offered ; 
[nor  at  the  sacrifice  with  add  asdeplas] :"  and  other  similar  passages. 
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33.  Moreover,  sloce  an  effect  cannot  preclude  its  own  oanse,  bow  can  there  be  in  one 
caae  opposition  [wbiob  is  necessary  to  oonstitate  an  altematlve  ?]  for  tbe  precepts  are  not 
equipollent.  But,  admitting  that  such  is  the  nature  of  prohibitlon^that  it  eradicates  its  own 
cause ;  it  should  eradicate  it  altogether,  for  [the  precept,  which  suggested]  the  preTlons  sup- 
position, is  of  inferior  cogency. 

24.  But  they  affirm,  that  this  prohlbitidh  concerns  the  supposition  of  something  which 
spontaneous  choice  may  suggest,  and  is  not  a  forblddance  of  any  thing  deduced  from  a 
precept.  That  Is  an  assertion  which  argues  extreme  ignorance  :  for  it  would  follow,  that 
an  alternative  does  not  exist ;  since  the  practice  of  what  is  commanded  by  precept,  and  the 
prohibition  of  a  practice  not  oonmianded  by  precept,  cannot  be  in  opposition  at  the  same 
tlm&  The  prohibition  too  would  not  be  essential  to  the  act  of  religion,  since  the  practice  of 
something  suggested  by  spontaneous  choice  is  not  snpposable  as  an  essential  part  of  a  religi- 
ons act. 

35.  Therefore,  [since  the  opposite  opinion  Is  erroneous,]  an  altematlve  is  Inferred  [not 
in  the  manner  there  proposed,  but]  according  to  the  reasoning  set  forth  by  us  [via.,  that.  If 
the  problbltlon  be  constant,  both  injunction  and  prohibition  would  be  unnecessary  ;  and,  if 
the  injonctlon  were  invariably  oogdit,  the  prohibition  would  be  vain.]  But  let  that  be ;  for 
why  expatiate  ? 

36.  As  for  the  remark  of  the  same  author,  who  sajrs  (\  16)  that  *  if  there  be  a  half  brother 
associated  and  a  whole  brother  unasssoclated,  In  which  case  the  half  brother  might  be 
Buppoeed  to  be  the  heir  under  the  rule,  that  **  a  re-united  brother  shall  keep  the  share  of  his 
re-united  co-heir;"  ($  10)  then  the  maxim,  that  the  uterine  [or  whole]  brother  shall  retain  tha 
allotment  of  his  uterine  relation,  ($  10,)  serves  as  an  exception  to  that  mle.*  That  is  unsuit- 
able, for,  in  this  very  case,  the  mle  concerning  the  re-united  co-heir  might  on  the  contrary 
serve  as  an  exception  to  the  maxim,  that "  the  uterine  [or  whole]  brother  shall  retain  the 
allotment  of  his  uterine  relation,"  under  which  the  whole  brother  might  be  supposed  to  be 
the  heir :  since  there  is  not  in  this  Instance  any  ground  of  preference. 

37.  But  this  author's  interpretation  of  the  text  **  A  half  brother  being  again  associated," 
&C.  (8 18),  as  explanatory  of  the  passage  "  a  re-united  brother  shall  keep  the  share  of  his 
re-nnited  oo-helr,"  is  quite  wrong :  for,  the  intended  purport  being  conveyed  in  that  text 
the  passage  in  question  would  become  superfluous. 

38.  Moieover  the  exposition  of  the  text  [by  Srikara],  as  signifying  *  Let  not  the  half 
broths,  who  is  an  associated  half  brother,  take  the  ^tate  ;  but  the  whole  brother,  (this  term 
it  underatood,;  who  is  not  re-united,  shall  positively  take  it ;  a  son  of  a  different  mother, 
though  united,  shall  not  Inherit ;'  is  also  erroneous,  for  the  same  term  *  half-brother*  in  the 
first  part  of  the  text,  is  needlessly  repeated  ;  and  tbe  phrase  *  son  of  a  different  mother,'  in  the 
lattca^art  of  it,  becomes  superfluous ;  and  the  particle  api  is  taken  in  the  sense  of  positively. 

39.  Besides,  under  the  Interpretation  of  the  passage  concerning  the  uterine  [or  whole] 
brother  as  an  exception  to  the  claim  of  the  associated  half  brother  If  a  whole  brother 
nnassodated  exists ;  and  its  consequent  inapplicableness  to  the  case  of  a  whole  brother  and 
half-brother  both  unassociated ;  these  would  have  an  equal  right  of  succession  [under  the 
general  maxim,  that  brothers  shall  Inherit ;  8ect.l  $4  since  no  distinction  Isspecifledl  or 
else  the  property  would  belong  to  neither  of  them  [If  the  general  rule  be  explained  by 
tbe  particular  one.] 

30.  But,  if  the  passage  oonoeralng  the  uterine  [or  whole]  brother  be  applicable  to  this 
case  also,  [ta.king  the  term  **  uterine"  as  intending  such  a  brother  generally,  whether 
aasodatod  or  unassociated,]  ihen  the  objection  of  variableness  in  tbe  precept  may  be 
retorted  on  you ;  for  the  passage,  conceming  the  re-united  brother,  bears  reference  to 
opposition  In  one  case,  [in  that  of  the  associated  half  brother  and  unassocia'ed]  whole 
brother  and  bears  no  reference  to  opposition  in  another  case  [in  that  of  a  whole  brother 
and  half  brother  both  unassociated  :j  in  like  manner  as  it  is  declared,  that  the  general 
mle  torpreparlng  the  vedl  or  altar  at  a  sacrifice  with  the  Soma  plant,  must  be  understood 
as  applfcable  to  sacrifices  in  which  the  use  of  tbe  altar  has  not  been  otherwise  directed  ; 
since  there  would  be  variableness  in  the  precept  if  It  operate  in  the  case  of  the  Dikshinlya 
and  other  similar  sacrifices,  in  bar  of  a  command  forbidding  the  altar  suggested  by  the 
extension  of  a  rale  [concerning  sacrifices  celebrated  at  the  full  moon,]  but  in  other  In- 
stances operate  without  bar  to  anything  else. 

31.  But  according  to  our  interpretation,  there  Is  no  variableness  In  the  precept,  even 
as  that  is  understood  by  Srikara  :  for  the  passages  concerning  the  re-united  brother  and 
the  uterine  [or  whole]  brother  (§  10)  are  relative  severally  to  different  cases  ;  and  that 
regarding  •'  a  half  brother  again  associated"  (§  13)  declares  the  equal  participation  of  a  whole 
brother  unassociated  and  a  half  brother  associated.  Thus  the  meaning  of  the  first  part 
ofthattextis,  *a  half  brother,  being  re-united  in  co-parcenery,  shall  take  the  succession 
although  a  whole  brother  not  re-united  exist;  but  a  half-brother,  who  is  not  re-united, 
shall  not  inherit.*  Tbe  latter  part  of  the  text  is  in  answer  to  the  question,  does  not  the  whole 
brother  inherit  in  that  case  ?     *  Though    not   re-tmlted,  the  whole  brother  (this  term  Is 
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understood)  shall  take  the  heritage ;  and  not  ezcInslTely  the  ion  of  a  different  mother 
who  Is  again  associated.  Bat  It  shall  he  taken  and  shared  by  both.'  Thus  the  alleged 
Tarlableness  In  the  precept  U  obrlated. 

S3.  SoMann  likewise  shows  the  same  mie  of  raccesslon.  *'Hls  nterlne  brothers  and 
ttsters,  and  sach  brothers  as  were re-onited  after  a  separation,  shall  assemble  together  and 
divide  his  share  eqnally."  * 

88.  Reciprocation  being  indicated  by  the  plnral  number,  in  the  term  "  nterlne  brothen'* 
as  respecting  these  ezclnslTely  ;  and  in  the  words  **  brothers  re-nnited,"  as  relating  to  the 
half-brothers;  the  words**  assemble  together"  are  properly  employed  to  mark  assodation 
of  both  [descriptions  of  brethren,]  for  they  wonid  otherwise  be  unmeaning  term^  There- 
fore it  is  from  mere  ignorance  that  it  has  been  asserted,  that  both  [do  not  inherit  together] 
becaose  reciprocation  is  not  expressed  by  the  text.  Moreorer,  since  the  text  exhibits  the 
conjnnctlye  paYtlcle  **  and,"  in  the  phrase  **  and  sach  brothers  as  were  re-united,  &c,"  and 
the  rule  [of  grammar]  expresses,  that  a  conjanctive  componnd  is  used  when  the  sense  of 
the  conJonctlTe  particle  is  denoted  ;  the  assertion,  that  reciprocation  is  not  expressed  by 
the  text,  would  imply,  that  eren  the  oonjanotion  does  not  bear  that  sense  [via,  the  sense  of 
reciprocation.] 

84.  Therefore,  if  whole  brothers  and  half  brothers  only  [not  re-united  brothers  of 
either  description]  be  the  claimants,  the  succession  derolves  exclnslyely  on  the  whole 
brothers.  Accordingly  Vrhat  Mann  says, "  If  a  son  of  the  same  mother  Burvive,  the  son  of 
her  rival  shall  not  take  the  wealth.  This  rule  shall  hold  good  in  regard  to  the  immovable 
estate.    But,  on  failure  of  him,  [the  half  brother]  may  take  the  heritage.*' 

iS.  This  mleshall  hold  good  In  regard  to  the  immovable  estate.  This  rule- Is  rela- 
tive to  divided  immovables.  For  immediately  after  treating  of  such  [property,]  Tama 
says.  *'  The  whole  of  the  undivided  immovable  estate  appertains  to  all  the  brethren ;  but 
divided  immovables  must  on  no  account  bo  taken  by  the  half-brother.'* 

86.  All  the  brethren.]  Whether  of  the  whole  blood  or  of  the  half-blood.  But  amongr 
Whole  brothers,  if  one  be  re-tinlted  after  separation,  the  estate  belongrs  to 
him.  If  an  unassociated  whole  brother  and  re-\inlted  hcdf-brother  exist, 
it  devolves  on  both  of  them.  If  there  be  only  half-brothers,  the  property 
of  the  deceased  must  be  assigrned  in  the  first  instctnce  to  a  re-unitedone ; 
but,  if  there  be  none  such,  than  to  the  half  brother  who  is  not  re-united. 

87.  Accordingly  the  plural  number  Is  employed  in  the  term  "  brothers,"  (sect.  154) 
for  the  purpose  of  indicating  the  succession  of  all  descriptions  of  them,  in  the  order  here 
stated.    Else  it  would  be  unmeaning. 

88.  The  text,  •*  a  re-united  [brother]  shall  keep  the  share  of  his  re-united  coJieir,"  (j  10) 
is  intended  to  provide  a  special  rule  governed  by  the  circumstance  of  re-union  arter  scmra- 
tlon,  and  applicable  to  the  case  where  a  number  of  claimants  in  an  equal  degree  of  affinity 
occurs. 

89.  Hence,  if  there  be  competition  between  claimants  of  equal  dc^^i'oe,  whether 
brothers  of  the  whole  blood,  or  brothers  of  the  half-blood,  or  sons  of  such  brothers,  or  uncles 
or  the  like,  the  re-nnlted  parcener  shall  take  the  heritage  :  for  the  text  does  not  specify  the 
particular  relation  ;  and  all  [these  relations  ;]  were  premised  in  the  preceding  text  ( sect.  1 
9  4) ;  and  a  question  arises  in  regard  to  all  of  them.  Therefore  the  .text  mutft  be  considered 
as  not  relating  exclusively  to  brothers. 

40.   Thus  the  brother's  right  of  saooeBslon  has  been  explained. 

Section  VI. 

On  the  Nephew's  right  of  succession^ — and  that  of  other  heirs, 

1.  On  flEillure  of  brothers  the  brother's  son  is  heir :  for  the  text  of  Vishnn, 
having  declared  **lt  goes  to  the  brothers,"  proceeds  **  After  them  it  descends  to  the  brother's 
sons." 

2.  Among  these,  the  succession  devolves  first  on  the  son  of  a  uterine  [or  whole] 
brother  but,  if  there  be  none,  it  passes  to  the  son  of  the  hedf-brother.    For 

the  text  expresses,  **  An  uterine  [brother]  shall  retain  or  deliver  the  allotment  of  his  uterine 
relation"  (sect,  ft  §  10).  Indeed  the  son  of  the  half-brother,  being  a  giver  of  oblations  to  the 
father  of  the  late  proprietor,  together  with  his  own  grandmother,  to  the  exclusion  of  the 
mother  of  the  deceased  owner,  is  Inferior  to  a  son  of  a  whole  brother  [who  is  the  giver  of 
oblations  to  the  grandfather  in  oonjnnction  with  the  mother  of  the  deceased]. 
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8.  Nor  can  It  be  panetended  that  the  stepmother,  grandmother  and  great  grandmother 
talce  their  places  at  the  funeral  repast,  in  oonseqncnce  of  [ancestors  being  deified]  with 
their  wives:  for  the  terms**  mother'*  [grandmother  and  great  grandmother]  Ac  [in  snch 
texts  as  the  following]  bear  the  original  sense  of  *  his  own  natnral  mother/  *  father's  natural 
mother;'  and  'grandfather's  natural  mother;'  and  it  is  by  those  terms  that  tbe>  are 
described  as  taking  their  places  at  the  faneral  repast.  Thus  it  is  said,  '*  A  mother  tastes 
with  her  husband  the  funeral  repast  consisting  of  oblations  to  the  manes ;  and  the  paternal 
grandmother  with  her  husband ;  and  the  paternal  great  grandmother  with  her's."  But  the 
Introduction  of  stepmothers  and  the  rest  to  a  place  at  the  periodical  obsequies,  is  expressly 
forliidden.  Thus  the  sage  declares,  **  Whosoever  die.  whether  man  or  woman,  without  male 
l^ae,  for  such  person  shall  be  performed  funeral  rites  paonllar  to  the  Individual,  but  no  perio- 
dical obsequies. 

4.  Besides,  the  command  for  the  celebration  of  the  funeral  repast  in  honour  of  ancestors 
with  their  wives,  is  of  Invariable  exigency ;  as  it  is  universally  acknowledged:  but,  sinoe 
there  are  not  stepmothers  in  every  Instance,  the  precept  must  relate  to  the  natural  mother  ; 
for  the  association  of  the  variable  and  Invariable  exigency  of  the  same  command  would  be 
a  contradiotlOD. 

ff.  Since  the  paternal  nnde,  like  the  nephew  of  the  whole  blood,  offers  two  oblations, 
which  the  owner  was  bound  to  present,  to  two  ancestors  with  their  wives,  shoiild  not  the 
Bucoeeslon  devolve  eqtiaUy  on  the  uncle  and  nephew  of  the  late  proprietor  ? 
The  cmswer  is,  the  paternal  uncle  is  indeed  a  giver  of  oblations  to  the  grandfather  and 
great  grandfather  of  the  proprietor ;  but  the  nephew  is  giver  of  two  oblations  to  two 
ancestors  including  the  owner's  father  who  is  principally  considered.  He  Is  therefore 
a  preferable  claimant,  and  inherits  before  the  unde. 

6.  Accordingly  [since  superior  benefits  are  conferred  by  snch  a  successor,]  the 
brother's  errandson  excludes  the  paternal  unde ;  for  he  is  a  giver  of  oblations 
to  the  deceased  owner's  father  who  Is  the  person  principally  considered. 

7.  But  the  brother's  ffreat  firrandson,  though  a  lineal  descendant  of  the  owner's 
father,  is  excluded  by  the  paternal  uncle :  for  he  is  not  a  giver  of  oblations,  rince 
he  is  distant  in  the  fifth  degree.  Thus  Manu  savs,  '*  To  three  must  libations  of  water  be 
made,  to  three  must  oblations  of  food  be  presented ;  the  fourth  In  descent  is  the  giver  of  those 
offerings  :  but  the  fifth  has  no  concern  with  them."  By  this  passage  the  fifth  In  descent  Is 
debarred. 

8.  But,  on  failure  of  heirs  of  the  father  down  to  the  great-grandson.  It  must  be  un- 
derstood, that  the  succession  devolves  on  the  fi&ther's  dauflrhter's  son  [in  preference 
to  the  uncle]  in  like  manner  as  it  descends  to  the  owner's  daughter's  son  [on  *f  allure  of  the 
male  Issue,  In  preference  to  the  brother.] 

9.  The  succession  of  the  grandHftther's  and  ffreat  ffrandAather's  lineal  descen- 
dants including  the  daughter's  son.  must  be  understood  In  a  similar  manner,  aocordlngr 
to  the  proximity  of  the  funeral  offeringr :  sinoo  the  reason  stated  In  th^^  text  '*  for 
even  the  son  of  a  daughter  delivers  him  in  the  next  world,  like  the  son  of  a  son,"  is  equally 
applicable ;  and  his  father's  or  grandfather's  daughter's  son,  like  his  own  daughter's  son, 
transports  his  manes  over  the  abyss,  by  offering  oblations  of  which  he  may  partake. 

10.  Accordingly  Manu  has  not  separately  propounded  their  right  of  inheritance  for 
they  are  comprehended  tmder  the  two  passages,  "  To  three  must  libations  of  water  be 
made,  &c."  and  **  to  the  nearest  kinsman  (sapinda)  the  inheritance  next  belongs." 
Tajnavalkya  likewise  uses  the  term  "  gentiles"  or  kinsmen  (gotraja)  for  the  purpose  of 
indicating  the  right  of  inheritance  of  the  father's  and  grandfather's  daughter's  son,  as 
sprung  from  the  same  line,  in  the  relative  order  of  the  funeral  oblation ;  and  for  the  fur- 
ther purpose  of  excluding  females  related  as  saplndas,  since  these  also  sprung  from  the 
same  line. 

11.  Accordingly  Esince  they  are  excluded.]  Baudhayana,  after  premising ''a  woman 
Is  entitled,"  proceeds  "  not  to  the  heritage ;  for  females,  and  persons  deficient  in  an  organ 
of  sense  or  member,  are  deemed  incompetent  to  inherit."  The  conatmction  of  this  passage 
Is*  a  woman  is  not  entitled  to  the  heritage.'  But  the  succession  of  the  widow  and  certain 
oUiers  [viz.,  the  daughter,  the  mother  and  the  paternal  grandmother,]  takes  effect  under 
express  texts,  without  any  contradiction  to  this  maxim. 

13.    On  failure  of  any  lineal  descendant  of  the  paternal  great  grandfather,  down  to  the 


daughter's  son,  who  might  present  oblations  in  which  the  deceased  would  participate;  to 
intimate,  that,  in  such  case,  the  maternal  uncle  shall  inherit  in  consequence  of  the  pro- 
ximity of  oblations,  as  presenting  offerings  to  the  maternal  grandfather  and  the  rest,  which 
the  decessed  was  bound  to  offer,  Tajnavalkya  employs  the  term,  '*  cognates"  (bandhu.) 
But  Manu  has  indicated  It  only  by  a  passage  declaratory  of  succession  according  to  the 
s  of  the  oblation. 


Digitized  by  VjOOQIC 


172  INHERITANCE  (Hindus).  daya-bh\ga. 

It.  since  the  maternal  ancle  and  the  rest  present  three  oblations  to  the  maternal 
grandfather  and  other  ancestors,  which  the  deceased  was  boond  to  offer,  therefore  the  pro- 
perty should  devolTe  on  the  maternal  uncle  and  the  rest :  for  It  Is  by  means  of  wealth, that 
a  person  becomes  a  glrer  of  oblations.  Two  motlTcs  are  Indeed  declared  for  the  acquisition 
of  wealth  :  one  temporal  enjovment,  the  other  the  spiritual  benefit  of  alms  and  so  forth. 
Now,  since  the  acquirer  is  dead  and  cannot  haye  temporal  enjovment,  It  is  right  that  the 
wealth  should  be  applied  to  his  spiritual  benefit.  Accordingly  Vrhaspatl  says,  '*0f 
property  which  descends  by  inheritance,  half  should  carefully  be  set  apart  for  the  benefit 
of  the  deceased  owner  to  defray  the  charges  of  his  monthly,  six-monthly  and  annual 
obsequies."  So  Apastamba  ordains,  **  Let  the  pupil  or  the  daughter  apply  the  goods  to 
religions  purposes  for  the  benefit  of  the  deceased.^'  By  saying  to  **  defray  the  charges  of  his 
monthly,  &C.,  obsequies"  his  participation,  and  by  directing  **  religious  purposes"  his 
spiritual  benefit,  are  stoted  as  reasons.  Accordingly  the  sage  says,  "  Wealth  Is  useful  for 
alms  and  for  enjoyment."  It  Is  reasonable,  therefore,  that,  on  failure  of  kindred  who  might 
present  oblations  in  which  he  would  participate,  the  suooession  should  devolve  on  the 
maternal  uncle  and  the  rest,  who  pi^psent  oblations  which  he  was  boimd  to  offer. 

14.  Accordingly  [since  the  succession  devolves  on  heirs  down  to  the  maternal  nncle  and 
the  rest,  in  the  order  of  oblations  in  which  the  deceased  may  participate,  or  which  he  was 
bound  to  offer]  Mann,  considering  that  purport  as  sufficiently  indicated  by  the  two  passages 
above  cited, "  To  three  must  libations  be  made,  &c."  "  To  the  nearest  kinsman  the  inherit- 
ance next  belongs ;"  (vide  i  7  and  17)  proceeds  thus,  *•  Then,  on  failure  of  such  kindred,  the 
distant  kinsman  shall  be  the  heir,  or  the  spiritual  protector,  or  the  pupiL" 

15.  The  distemt  kinsman  (saknlya)  is  the  descendant  of  the  paternal  grandfather's 
grandfather  or  the  remote  ancestor.  Snch  relatives  are  denominated  Samanodakas.  Their 
order  of  succession  is  In  the  series  as  exhibited.  On  failure  of  such  heirs  [down  to  the 
Samanodaka]  the  succession  devolves  on  the  spiritual  preceptor,  the  pupil,  kc 

16.  Otherwise  [If  the  text  of  Mann  do  not  intend  the  maternal  uncle  and  the  rest]  how 
Is  the  admission  of  maternal  uncles  and  others  affirmed  without  contradiction  to  Mann  ? 
Therefore  this  meaning  is  intended  by  him  in  the  passage  above  cited  ;  and  there  is  no  con- 
tradiction. 

17.  Accordingly,  having  declared,  while  treating  of  inheritance,  *'To  three  must  liba- 
tions of  water  be  made  ;  to  three  must  oblations  of  food  be  presented  ;  the  fourth  in  descent 
Is  the  giver  of  those  offsprings  ;  but  the  fifth  has  no  concern  with  them  ;"  he  adds  **  To  the 
nearest  kinsman  (saplnda)  the  inheritance  next  belongs ;"  for  the  purpose  of  showing,  that 
the  fifth  in  descent,  not  being  connected  even  by  a  single  oblation,  is  not  the  heir,  so  long  as 
a  person  connected  by  a  single  oblation,  whether  sprung  from  the  father's  or  the  mother's 
family,  exists.  Otherwise,  since  the  relation  of  saplnda  has  been  declared  by  a  distinct  text, 
(**  Now  the  reliftlon  of  saplnda  or  men  connected  by  the  funeral  cake,  ceases  with  the  seventh 
person  ;")  and  the  right  of  the  fourth  in  descent  to  inherit  is  declared  by  tbe  text  "  To  the 
nearest  kinsman  the  Inheritance  next  belongs  ;"  the  passage,  which  begins  **  To  three  mnst 
libations  be  made,  kc"  would  be  supei^nous.  It  cannot  be  said,  that  it  is  intended  to  direct 
the  celebration  of  funeral  repast  in  honour  of  three  ancestors  :  for  it  is  Inserted  in  the  midst 
of  a  disquisition  concerning  inheritance  ;  and  the  funeral  repast  is  ordained  by  a  different 
text.  Thus  Mann  says,  *'  Let  the  householder  honour  the  sages  by  duly  studying  the  Veda  ; 
the  gods  by  oblations  to  fire  as  ordained  by  law  ;  the  manes,  bv  pious  obsequies  ;  men,  by 
snppljring  them  with  food  ;  and  spirits,  by  gifts  to  all  animated  creatures." 

18.  Nor  should  it  be  pretended,  that  the  text  [of  Hann,  **  To  the  nearest  saplnda,  Ac," 
i  17]  is  Intended  to  indicate  nearness  of  kin  according  to  the  order  of  birth,  and  not 
according  to  the  presentation  of  offerings  :  for  the  order  of  birth  Is  not  suggested  by  the 
text.  But  Mann,  declaring,  that  oblations  of  food,  as  well  as  libations  of  water,  are  to  be 
offered  to  three  persons,  and  that  the  fourth  in  descent  Is  a  giver  of  oblations,  but  neither  is 
the  fifth  in  ascent  a  receiver  of  offerings  nor  the  fifth  in  descent  a  giver  of  them,  i  hns 
declares  nearness  of  kin,  and  shows  that  it  depends  on  superiority  of  [benefits  by]  presenta- 
tion of  oblations. 

19.  Therefore  a  kinsman  who  Is  allied  bv  a  common  oblation  as  presenting  funeral 
offerings  to  three  persons  in  the  family  of  the  father,  or  in  that  of  the  mother,  of  the 
deceased  owner,  snch  kinsman  having  sprung  from  his  family  though  of  different  male  de- 
scent, as  his  own  daughter's  son  or  his  father's  daughter's  son,  or  having  sprung  from  a 
different  family  as  his  maternal  uncle  or  the  like,  [Is  heir]  and  the  next  ("  To  three  must 
libations  of  water  be  made,"  &c  $  7)  is  intended  to  propound  the  succession  of  snch  kins- 
men ;  and  the  subsequent  passage  ("  To  the  nearest  saplnda,  &c."  ill)  mnst  be  explained  aa 
meant  to  discriminate  them  according  to  their  degrees  of  proximity. 

90.  The  order  of  succession  then  mnst  be  tmderstood  in  this  manner  :  on  flsiilure  of 
the  flAther's  dauerhter's  son  or  other  person  who  is  a  firiver  of  three 
oblations  (presented  to  the  father,  Ac,)  which  the  deceased  shares  or  which  he  was  bound 
to  offer,  the  succession  devolves  in  the  next  place  on  the  maternal  uncle 
and  others  [namely  his  son  or  grandson]  who  offer  oblations  to  the  maternal 
grandfather  and  the  rest  which  the  deceased  was  boimd  to  present . 


Digitized  by  VjOOQ IC 


DAYA-BHAOA.  CIVIL  CODE.     CHAPTER  V.  173 

21.  Bnton  failure  of  kin  In  this  degree,  the  distant  kinsman  (sakolja)  Is  snooeesor. 
For  Mann  says,  *'  Then,  on  failure  of  snch  kindred,  the  distant  kinsman  shall  be  the  heir,  or 
the  splrltnal  preceptor,  or  the  papll."  The  distant  kinsman  (sakalya)  is  one  who  shares  a 
divided  oblation  (sect.  1  §  87)  as  the  grandson's  grandson  or  other  descendant  within  three 
degrees  reckoned  from  him ;  or  as  the  ofEspring  of  the  grandfather's  grandfather  or  other 
remoter  ancestor. 

32.  Among  these  claimants  [whether  ascending  or  descending,]  the  flrrandson's 
srandson  and  the  rest  are  nearest,  since  they  confer  benefits  by  means  of  the  residue  of 
oblations  which  they  offer.  [These  descendants  are  therefore  heirs.]  On  failure  of  snch, 
the  oflOspriner  of  the  paternal  grrandfleither's  ffrandABither  inherits  in  rtght  of 
pr^ented  oblations  to  the  paternal  grandfather's  grandfather  and  other  ancestors  who 
are  sharers  of  residue  of  the  oblations  which  the  deceased  was  bound  to  offer. 

28.  If  there  be  no  such  distant  kindred,  the  Seunanodakas,  or  kinsmen  allied  by 
common  libation  of  water,  must  be  admitted  to  Inherit,  as  being  signified  by  the  term 
sakulya  [conformably  with  Baudhayana's  explanation  of  it :  sect.  1  f  87.] 

24.  On  failure  of  these,  the  spiritual  preceptor  [or  Instructor  In  knowledge  of  the 
Teda]  is  the  successor.  In  default  of  him,  the  pupil  [or  student  of  the  veda]  is  heir :  by  the 
t€ixt  of  Mann,  **  or  the  spiritual  preceptor  or  the  pupil."  (J  14)  On  failure  of  him  likewise, 
the  fellow-Student  by  the  text  [of  YaJnayalkya]  '*  a  pupil  and  a  fellow-student." 
(sect.  1  i  4.) 

25.  In  default  of  these  claimants,  persons  bearingr  the  same  fiamily  name  (gotra) 
are  heirs.  On  failure  of  them,  persons  descended  from  the  same  patriarch  are  the  successors. 
For  the  text  of  Oautama  expresses  **  Persons  allied  by  funeral  oblations,  family  name  and 
patriarchal  descent^  shall  share  the  heritage  [of  a  childless  man;  or  his  widow  shall 
partake."] 

2ft.  On  failure  of  all  heirs  as  here  specified,  let  the  priests  take  the  estate.  Thus  Manu 
sajTs,  **  On  failure  of  all  those,  the  lawful  heirs  are  suoi  Brahmanas,  as  have  read  the  three 
Tedas,  as  are  pure  in  body  and  mind,  as  have  subdued  their  passions.  Thus  virtue  is  not 
lost."  Virtue  which  would  be  extinguished  by  the  ample  enjoyment  [of  Its  reward,]  but  Is 
renewed  by  the  acquisition  of  fresh  merit  through  the  circumstance  of  his  wealth  devolving 
on  Brahmanas,  is  not  lost.  Here  also  the  author  indicates  the  appropriation  of  the 
property  for  the  benefit  of  the  deceased. 

27.  In  default  of  them,  the  king  shall  take  the  wealth :  excepting  however  the  property 
of  a  Brahmana.  A  failiu*e  of  descendants  from  the  same  patriarch  and  of  persons  bearing 
the  same  family  name,  as  well  as  of  Brahmanas,  must  be  understood  as  occurring  when  there 
are  none  Inhabiting  the  same  village :  else  an  escheat  to  the  king  could  never  happen. 

26.  If  the  right  of  the  father's  daughter's  son,  and  of  the  maternal  uncle  and  the  rest 
be  not  considered  as  Intended  by  the  text,  **  To  three  must  libations  of  water  be  made 
^  >"  (3  ^)  they  would  have  no  right  of  succession,  since  tbey  have  not  a  place  among  distant 
kinsmen  and  others,  whose  order  of  snccesslon  is  specified.  Nor  can  this  be  deemed  an 
admissible  inference,  since  they  are  indicated  by  Tajnavalkya  under  the  terms  **  Gentiles  - 
and  cognates"  (sect.  1  9  4)*  Consequently  it  must  be  affirmed,  that  they  have  been  indicat- 
ed by  Manu  In  this  text  ($  7).  Therefore  such  order  of  succession  must  be  followed,  as  will 
nsaaer  the  wealth  of  the  deceased  most  serviceable  to  him. 

29.  Accordingly  [since  Inheritance  is  In  right  of  benefits  conferred,  and  the  order  of 
anocession  is  regulated  by  the  degree  of  benefit ;]  the  equal  right  of  the  son,  the  son's  son 
and  the  son's  grandson,  is  proper  :  for  their  equal  pretensions  are  declared  In  the  text, "  By 
a  son  a  man  conquers  worlds,"  &c.  (sect.  1  §  31)  and^in  other  similar  passages.  They 
equally  present  oblations  to  the  deceased.  Hence  also  the  grandson  and  great  grandson, 
whose  fathers  are  living,  do  not  inherit,  for  they  do  not  confer  benefits,  since  they  are 
forbidden  to  celebrate  the  periodical  obseiqules  by  skipping  the  surviving  father ;  the  law 
providing,  that  oblations  shall  not  be  presented,  overpassing  a  living  person.  Otherwise 
these  [sons  and  grandsons,  whose  fathers  are  living]  would  have  the  same  right  of  Inherit- 
ance with  those  whose  fathers  are  deceased.  Or  the  son  alone  would  inherit  as  nearest 
of  kin  In  the  order  of  birth,  to  the  exclusion  of  the  son's  son  and  son's  grandson.  Neither 
Is  there  any  express  text  declaratory  of  the  equal  rights  of  three  descendants,  son,  grandson 
and  great-grandson.  Therefore  It  must  be  Inferred,  that  the  parity  in  their  right  of 
Inheritance  arises  from  the  eqtial  benefits  conferred  by  them. 

30.  In  like  manner  the  appropriation  of  the  wealth  of  the  deceased  to  his  benefit,  in  the 
mode  which  has  been  stated,  should  in  every  case  be  deduced  according  to  the  specified  order 

31.  This  doctrine,  [that  inheritance  Is  deducible  from  reasoning  and  founded  on  service 
rendered,]  must  be  admitted  to  have  the  assent  of  Manu  and  other  sages  :  for  there  can  be 
no  other  purpose  of  propounding,  tmder  the  head  of  inheritance,  the  superior  benefits  de- 
rived from  sons  and  the  rest;  and  the  exoneration  of  the  father  from  debt  is  stated  as  a 
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reason  for  theson*s  Inheriting :  (**  By  the  eldeit  son  a  man  is  exonerated  from  debt  to  his 
ancestors  ;  therefore  that  son  is  entitled  to  take  the  heritage,"  sect.  1  $  83).  Bedemptiofn 
also  Is  exhibited  as  a  canse  of  snocesslon  to  property  :  ("  Even  the  son  of  a  daughter  dellToni 
him  In  the  next  world  like  the  son  of  a  son'^)  and  there  is  no  other  reason  for  the  eqnal 
right  of  inheritance  of  three  descendants,  the  son  and  the  rest,  besides  their  dollTeranoe  [of 
their  ancestors  ;]  and  the  passage,  "  To  throe  must  libations  of  water  be  made,  Ac"  ({  7} 
would  be  unnecessary  [if  such  were  not  the  purpose  ;]  and  the  exclusion  of  persons  impotent, 
degraded,  blind  from  their  birth  and  so  forth,  is  an  apposite  rule  as  founded  upon  their  ren- 
dering no  services ;  [but  not  so  as  gronnded  on  the  mere  letter  of  the  law]  and  it  la 
troublesome  to  establish  an  assumed  precept  for  debarring  those  before  whom  an  heir  Inter- 
venes ;  [as  must  be  done  upoTi  any  other  supposition  :]  and  it  is  reascmable,  that  the  wealth, 
which  a  man  has  acquired,  should  be  made  beneficial  to  him  by  appropriating  it  aooordins 
to  the  degree  in  which  ■enrioes  are  renda«d  to  him. 

S2.  Thlf  doctrine,  as  illnstrated  by  the  ineproachable  Udyota,  should  be  respected  by 
the  wise. 

88.  If  the  learned  be  yet  nnsatlsfled  [with  relying  on  reason  for  the  ground  of  the  law 
of  InherltanceJ  this  doctrine  may  be  derived  from  express  parages  of  law.  Still  the  same 
interpretation  of  both  tcxt«  [of  Manu,  (  7  and  17.]  must  be  assumed.  But  let  this  be.  What 
need  is  there  of  expatiating  ? 

84.  Excepting  the  property  of  a  Brahmana,  let  the  king  take  the  wealth  [on  failure  of 
heirs.]  So  Mann  directs  *'  the  property  of  a  Bralmiana  shall  never  be  taken  by  the  king  : 
this  is  a  fixed  law.  But  the  wealth  of  the  other  classes  on  failure  of  all  [heirs,]  the  king 
may  take.**    By  the  term  **  all"  ia  signified  every  heir  including  the  Brahmana  ($  26). 

B6.  The  GTOods  Of  a  hermit,  of  an  ascetic,  and  of  a  professed  student,  let 
the  spiritual  brother,  the  virtuous  pupil  and  the  holy  preceptor  take. 
On  failure  of  these,  the  associate  in  holiness,  or  person  belonging  to  the  same  order, 
shall  inherit.    Thus  Yajnavalkya  says,  "  The  heirs  of  a  hermit,  of  an  ascetic  and  of  a 

Erofessed  student,  are,  in  their  order,  the  preceptor,  the  virtuous  pupil,  and  the  spiritual 
rother  and  associate  in  holiness." 

86.  Goods,  such  as  they  m^  happen  to  possess,  should  be  delivered  In  the  inverse  order 
of  this  enumeration.  The  student  must  be  understood  to  be  a  professed  one :  for,  aban- 
doning his  father  and  relations,  he  makes  a  vow  of  servico  and  of  dwelling  for  life  in  his 
preceptor's  family.  But  the  property  of  a  temporary  student  would  be  inherited  by  his 
father  and  other  relations. 

87.  Thus  has  the  distribution  of  the  wealth  of  one,  who  leaves  no  male  issue,  been 
explained. 


CHAPTER  XIL 

On  a  second  parHHon  of  property  after  the  re-union  of  co-parceners. 

1.    Next  the  partition  of  the  property  of  re-nnlted  co-parceners  is  explained.    On  that 
subject   Manu  and  Vishnu  say,  **!!  brethren,  once  divided  and  living  again  together  as  . 
parceners,  make  a  second  partition,  the  shares  must  in  that  case  be  equal :  there  is  not  in 
this  instance  any  right  of  primogeniture." 

9.  The  shares  must  be  equal.]  This  supposes  re-nnlon  of  brothers  belonging  to  the 
same  tribe.  But,  In  the  case  of  association  of  brothers  appertaining,  the  one  to  the  sacerdo- 
tal, and  the  other  to  the  military  tribe,  the  rule  of  distribution  must  be  understood  to  con- 
form vrlth  the  original  allotment  of  shares  :  for  the  text  is  Intended  only  to  forbid  an  elder 
brother's  superior  portion  as  before  allotted  to  him.  Accordingly  [since  unequal  partition, 
regulated  by  difference  of  tribes.  Is  not  denied  ;]  Vrhaspatl,  saying  "  Among  brethren,  who, 
being  once  separated,  again  live  together  through  mutual  affection,  there  Is  no  right  of  pri- 
mogeniture when  partition  is  again  made ;"  prohibits  only  the  assignment  of  a  superior 
share  to  the  eldest,  but  does  not  ordain  equality  of  allotments. 

8.  Re-nnlted  co-paroeners  are  described  by  Trhaspatl : "  He  who,  belnff  once  sepa- 
rated, dwells  affain,  through  aifection,  witn  his  father,  brother  or  patemeJ 
uncle,  is  termed  re-imited> 

4.  A  special  association  amonff  persons  other  than  the  relations  here 
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enumerated,  is  not  to  be  acknowledged  as  a  re-union  of  paroeners :  for  the 
enomeratlon  would  be  nnmeanlng. 

5.  Other  particular  mlea,  which  have  been  set  forth  under  the  head  of  partition  among 
brotherB,  mnat  be  observed  In  this  case  also. 

6.  Thus  has  the  right  of  a  re-nnlted  parcener  been  explained. 


CHAPTER  Xni. 

On  the  distribution  of  effects  concealed. 

1.  The  distribntlon  of  that,  which  was  concealed  at  the  time  of  partition  and  is  after- 
wards discovered,  shall  be  now  tanght.  On  that  subject  Mann  says,  •*  When  all  the  debts 
and  wealth  have  been  Jnstly  distributed  according  to  law,  any  thing,  wUch  may  be  after- 
wards discovered,  shall  be  subject  to  an  equal  distribution." 

2.  The  division  of  It  should  be  precisely  similar  to  that  which  had  been  previously 
made ;  and  a  less  share  la  not  to  be  given,  nor  no  share,  to  the  person  who  concealed  the 
property,  as  a  punishment  of  his  concealment.  Such  Is  the  meaning  of  the  sentence  **  shall 
be  subject  to  an  equal  distribution."  Nor  is  the  text  intended  to  enjoin  the  allotment  of 
equal  shares  '>f  the  property  to  all  the  parceners :  for  there  is  no  reason  for  prohibiting  the 
deduction  in  favour  of  the  eldest,  and  so  forth  ;  and  It  would  follow,  that  brothers  belong- 
ing, one  to  the  sacerdotal,  another  to  the  military,  and  the  rest  to  other  tribes,  would  have 
equal  shares. 

8.  Thus  YaJnavaDcya  says, "  Effects,  which  have  been  withheld  by  one  co-heir  from 
another,  and  which  are  discovered  after  the  separation,  let  them  again  divide  in  equal 
aharee :  this  la  a  settled  rule." 

4.  So  Eatyayana  declares  [by  the  close  of  the  following  text,]  that  a  division  shall  be 
sgaln  made  of  that  which  has  been  distributed  in  an  undue  manner.  **  What  has  been 
concealed  by  one  of  the  co-heirs,  and  is  afterwards  discovered,  let  the  sons,  if  the  father  be 
deceased,  divide  equally  with  their  brethren.  Effects,  which  are  withheld  by  them  from 
each  other,  and  property  which  has  been  ill  distributed,  being  subsequently  discovered,  let 
th&aa.  divide  in  equal  shares.    iSo  Bhrgu  has  ordained." 

8.  But  the  maxim,  **  Once  is  the  partition  of  inheritance  made,"  relates  to  the  case  of 
a  fair  distribntion. 

6.  **  Being  subsequently  discovered."]  The  meaning  is,  that  what  has  been  already 
divided,  is  not  to  be  again  distributed. 

7.  SoKatyayana  says,  **  Effects,  which  have  been  taken  by  a  Idnsman,  he  shall  not  be 
compelled  by  violence  to  restore:  and  the  consumption  of  nnseparated  kinsmen,  they  shall 
not  be  required  to  make  good."  By  gentle  means,  and  not  by  violence,  a  kinsman  shall  be 
made  to  restore  the  effects  taken  by  him.  But  what  has  beep  consumed  by  a  co-heir  during 
oo-paroenery  over  and  above  his  due  proportion,  he  shall  not  be  required  to  make  good. 

8.  In  answer  iofUiose  authors,  who  contend,  that,  in  this  case,  as  there  is  the  property 
of  another  in  the  common  effects,  he,  who  embezzles  them.  Is  a  thief  and  of  course  a  sinner, 
the  following  argument  is  propounded :  since  the  received  import  of  the  term  conveys,  that 
a  thief  Is  he,  who  usurps  a  right  in  the  property  of  another,  without  a  title  [by  gift,  sale  or 
other  act  of  the  owner,]  being  clearly  conscious,  that  the  thing  belongs  to  another ;  but,  in 
the  present  case,  the  person  cannot  distinguish  *  this  is  mine  and  that  is  another's,'  for  the 
goods  are  undivided ;  therefore,  as  donation  is  comptete  then  only,  when  the  owner,  con- 
scious that  the  thing  is  his,  relinquishes  it  with  a  view  to  its  becoming  the  property  of 
another  penson,  and  that  other  person  Is  sensible  of  his  property,  apprehending  *  this  Is  bo- 
come  mine  ;'  but  that  cannot  occur  in  respect  to  common  goods,  and  therefore  common  pro- 
perty is  pronounced  unfit  to  be  given  ;  so  theft  likewise  Is  complete  by  the  consciousness  that 
*  this  is  not  mine,  but  another's  :*  therefore  the  crime  of  theft  is  not  imputable  to  the  act  of 
embezzling  what  is  conmion. 

9.  But  the  term  embezzlement  or  withholding  (apahara)  signifies  concealment ;  and 
concealment  is  not  exactly  theft ;  for  the  word  theft  is  in  use  for  an  tmconcealod  taking, 
Thns  Katyayana  says,  ♦*  The  taking  of  another's  goods,  whether  privately  or  openly,  by 
night  or  by  dav,  is  termed  theft."  Accordingly  (since  the  concealment  of  common  property 
is  not  theft  J  It  has  been  before  declared,  that  the  withholder  of  the  goods  shall  not  be  corn- 
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pelled  by  violenoe  to  restore  them.  ({  7.)  Bat,  If  It  were  a  theft  [In  blm  who  withhold* 
common  property,]  then,  under  the  text  which  directs,  that  *' Having  compelled  the  thief  to 
restore  the  stolen  goods,  the  king  should  smite  him  byvarloos  modes  of  condign  ponish- 
ment:"  admitting  even  that  he  should  be  made  to  restore  the  goods  by  gentle  means,  still 
the  smiting  of  him  would  be  Indispensable. 

10.  This  too  [namely  that  such  is  the  definition  of  theft  J  appears  from  the  sages 
authoriilng  the  allotment  of  a  share  even  to  the  withholder  of  common  property. 

11.  Accordingly  It  is  observed  by  YisTampa.  *  The  crime  of  theft  is  not  here  Imputable ; 
for  the  recital  of  the  text  obviates  that  supposition.*  His  meaning  is,  because  the  sense  of 
the  verb  to  steal  is  not  applicable  to  the  case. 

13.  Hence  also  it  is  remarked  by  Jitendriya,  in  the  chapter  on  expiation  and  penance 
that  *  If  a  man  seize  gold  appertaining  to  another  by  mistake  for  iron  or  other  matter  [of 
little  value  ;]  or  something  which  is  not  gold,  mistaking  it  for  this  substance ;  or  a  thing 
resembling  some  chattel  of  his  own  but  belonging  to  another  person,  by  mistake  for  his  own 
in  all  these  casra  there  Is  not  a  complete  seizure  [or  wilful  taking  of  the  gold  :]  for,  in  these 
several  instances,  there  is  not  a  knowledge  of  its  belonging  to  another  person,  being  such  a& 
the  thing  in  fact  is.'  In  like  manner,  in  the  present  instance  also,  [viz.  in  that  of  common 
property,]  the  same  holds  good  :  for,  previous  to  partition,  a  disoiminatlve  property,  re- 
ferable to  particular  persons  relatively  to  particular  things,  is  not  perceived.  Consequently 
there  is  not  in  this  case  a  complete  theft. 

IS.  Or,  admitting  that  it  Is  a  theft,  the  guilt  of  robbery  is  not  incurred :  for  the  text 
allows  a  share  even  to  the  person  who  embezzles  the  property.  Else,  in  the  case  of  em- 
bezzling gold  or  other  valuable  effects,  the  offender,  being  degraded  from  his  tribe,  would 
have  no  allotment. 

14.  If  It  be  alleged,  that,  since  there  is  no  text  expressly  authorizing  the  allotment  of 
a  share  to  the  thief  who  has  embezzled  gold  to  an  amount  sufficient  to  cause  his  degrada- 
tion from  his  tribe,  the  rule  for  the  allotment  of  a  share  is  presumed  to  be  applicable  to  the 
case  of  theft  of  other  effects  :  bat  why  may  not  the  law  which  forbids  the  stealing  of  gold 
or  the  like,  be  the  rather  considered  as  relating  only  to  goods  appertaining  to  another,  and 
not  common  ?  Still,  however,  there  Is  no  proof  or  authority  on  which  to  ground  the 
selection  [of  one  of  these  restrictions  In  preference  to  the  other.]  The  answer  to  this 
alleged  objection  is  as  follows  :  in  the  legal  definition,  **  the  taking  of  another's  goods  is 
theft,"  "  another's"  signifies  appertaining  to  a  different  person  to  the  utter  exclusion  of  any 
right  of  his  own  ;  for,  of  two  sorts  of  property,  common  and  several,  the  notion  of  several 
property  is  most  readily  presented.  Therefore  the  proposition  is  similar  to  that  which  pro- 
vides for  the  previous  performance  of  a  sacrifice,  [preparatory  to  the  sacrifice  with  the  acid 
asclepias,]  where  an  oblation,  such  as  is  presented  at  the  full  of  the  moon,  intends  particu- 
larly the  offering  of  a  cake  of  ground  rice,  as  used  at  the  Agnishoma  [one  of  the  ceremonies 
performed  at  that  period,]  and  not  the  oblation  of  liquid  butter,  as  practised  at  the  Upansu- 
yaga,  for  this  is  common  to  the  Agnishoma  and  to  sacrifices  bearing  other  denominations. 

15.  Accordingly  [since  it  is  not  theft,]  there  is  no  censure  anywhere  expressed  in  Baloka 
on  such  a  subject  [viz.  in  regard  to  the  taking  of  common  property.] 

16.  It  is  a  remark  of  Bala,  that,  as  in  the  instance  of  green  and  of  black  kidney  beans 
in  relation  to  sacrifices,  where  it  might  be  supposed,  that  black  kidney  beans  would  be  a  fit 
substitute  when  green  kidney  beans  are  not  procurable,  but  the  use  of  such  beans  Is  pro- 
hibited by  an  express  passage  of  scripture  which  declares  that  black  kidney  beans  are  unfit 
to  be  employed  at  sacrifices ;  so,  notwithstanding  the  taking  of  that  which  is,  and  that 
which  is  not,  his  own,  [being  common,]  is  pennltted,  still  the  taking  of  what  exclusively  is 
not  his  own  is  forbidden  :  this  is  puerile  ;  for  the  definition  of  theft,  as  above  explained,  is 
not  applicable  [to  the  case  of  embezzlement  of  common  property.]  It  cannot  be  aflirmed, 
that  black  kidney  beans  are  unemployed  in  sacrifices ;  although  ground  particles  of  green 
beans,  intermixed  with  black  beans,  be  employed  :  for,  in  such  case,  mixed  black  beans, 
appear  to  be  used  at  the  sacrifice. 

17.  Thus  has  partition  of  effects  concealed  by  oo-parceners  from  each  other,  been 
discussed. 


CHAPTER  XIV. 

On  the  ascertainment  of  a  contested  partition. 

1.    The  determination  of  a  doubt,  regarding  the  fact  of  a  partition  having  been'made 
Is  next  explained.   On  that  subject  Karada  says,  **If  a  question  arise  among  co-heirs  in 


Digitized  by  VjOOQIC 


DATA-BHAQA.  CIVIL  CODE.     CHAPTKB  V.  177 

regard  to  tbe  fact  of  partition,  it  mutt  be  aaoertained  by  the  eridenoe  of  kinimen,  by  the 
reofflrd  of  the  distribution,  or  by  the  separate  transaction  of  affairs." 

S.  The  mention  of  kinsmen  is  intended  to  show,  that,  if  snob  be  forthcoming,  other 
persons  should  not  be  made  wltnesdea.  Accordingly  [since  a  recourse  to  other  witnesses 
ts  forbidden  when  kiosmen  are  forthcomingj  Tajnayalkva  says, "  When  partition  Is  denied 
the  fact  of  it  may  be  ascertained  by  the  erldenoe  of  kinsmen,  relatiTes  and  witnesses,  and 
by  written  proof ;  or  by  separate  possession  of  house  or  field." 

t.  In  the  first  place  **  kinsmen**  or  persons  allied  by  community  of  funeral  oblations, 
are  witnesses.  On  failure  of  them,  relatives,  as  stgnifled  by  the  term  bandhn.  In  default 
of  these,  strangers  may  be  witnesses.  For,  if  they  were  equally  admissible,  the  spedflo 
mention  of  **  kinsmen"  and  **relatiyet"  would  be  unmeaning ;  since  they  are  comprehended 
under  the  term  **  witnesses." 

4.  Hence  also  Sankha  says,  **  Should  a  doubt  arise  on  the  subject  of  a  partition  of  the 
wealth  of  kindred,  the  family  may  gire  evidence,  if  the  matter  be^ot  known  to  the  relations 
sprung  from  the  same  race."  '*  Relations  smrmg  from  the  same  race"  are  *  kinsmen.'  If  the 
matter  be  not  known  to  them,  *'  the  family"  or  relatives  [as  the  maternal  uncles  uid  the  rest] 
may  give  evidence :  but  not  a  stranger  [while  a  person  of  the  family  can  bear  testimony.] 
Bn^  If  these  also  be  uninformed,  any  other  person  may  be  a  witness. 

5.  Accordingly,  kinsmen  are  stated  by  Narada  (}  1)  as  the  chief  evidences :  and  a  dlf- 
ttxent  reading  Jnarbhlh,  *  persons  acquainted  with  the  matter/  [instead  of  Jnatibhlh,  *  klna- 
men,']  is  unfounded. 

6.  Next  the  proof  is  by  written  evidence :  but  written  proof  is  [in  general] 
superior  to  oral  testimony :  being  so  declared  [by  an  express  passage  of  law :  **  Testimony  la 
better  than  presumption ;  and  wnting  is  better  than  oral  evidence.^'] 

7.  In  the  next  place,  the  proof  is  by  the  circumstance  of  separate  transaction 
of  afBalrs  ({  i)  w  it  is  stated  by  Narada,  **Gift  and  acceptance  of  gift,  cattle,  grain, 
bouse,  land  and  attendants,  must  be  considered  as  distinct  among  separated  brethren,  as 
also  diet,  religious  duties,  income  and  expenditure.  Separated,  not  unseparated,  brethren 
may  reciprocally  bear  testimony,  become  sureties,  bestow  gifts  and  accept  presents.  Those^ 
1^  whom  such  matters  are  publicly  transacted  with  their  co-heirs,  may  be  known  to  be  sepa- 
rate even  without  written  evidence." 

8.  So  Vrhaspatl :  **  A  violent  crime,  immovable  property,  a  deposit,  and  a  previous 
partition  among  co-heirs,  may  be  ascertained  by  presumptive  proof,  if  there  be  neither  wri- 
ting nor  witnesses.  The  exertion  of  force,  a  blow,  or  the  plunder,  may  be  evidence  of  a  vio- 
lent crime ;  poefeeeslon  of  the  land  may  be  proof  of  property ;  and  separate  wealth  Is  an 
argument  of  partition.  They,  who  have  their  income,  expenditure  and  wealth  distinct,  and 
have  mutual  transactions  of  money-lending  and  trafllc,  are  undoubtedly  separate. 

9.  One  brother  gives  and  another  accepts,  or  they  have  separate  house  and  land,  or  their 
income  and  expenditure  [of  wealth]  and  abode  are  separate ;  or,  when  a  loan  or  other  affair 
is  transacted  l^  one,  another  is  made  witness  to  it,  or  l)ecomes  surety  ;  or  they  have  mutual 
transactions  of  money-lending  or  the  like  ;  or  one,  having  bought  certain  goods  from  another 
person,  sells  it  for  trafllc  tohu  brother :  in  these  and  similar  instances,  since  any  such  act 
can  onlv  take  place  among  divided  bretnrvi,  a  presumption  of  t>artition  is  deduced  from  It 
by  the  mtelllgent. 

10.  It  is  not  to  be  concluded  from  the  use  of  the  plural  number  in  the  phrase  "  by  whom 
snob  matters  are  transacted"  ((  7),  that  the  concurrence  of  all  those  droumstances  is  re- 
quired. For  these  texts  are  founded  on  reason ;  and  the  reason  is  equaUy  applicable  in 
every  several  instance. 

11.  By  saying  *<  If  there  be  neither  writing  nor  witnesses,"  ({  8)  it  is  intimated,  that 
presumptive  proof  is  to  be  admitted  only  in  default  of  written  and  oral  evidence. 


CHAPTER  XV. 

Peroration, 

1.   Gratification  cannot  t>e  afforded  in  this  work,  to  those  whose  comprehension  of  the 
principles  of  the  law  of  inheritance  is  impeded  by  submission  to  the  authority  of  teachers  : 
but  the  author's  labour  has  been  devoted  to  reoonoUe  the  doctrines  of  sages  whose  intellect 
was  governed  by  evidence  [of  holy  writ.] 
28 
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S.  Thli  treatiM,  eompoMd  l>y  Jlmota-Tahana,  ihoQld  be  ooneidered  at  adapted  to  dear 
the  donbtfl  whlcb  arise  from  the  Tartons  interpretations  of  preceding  aothon. 

8.  Thus,  in  the  Dharmaratna,  or  gem  of  the  law,  composed  by  the  great  doctor  the 
fMtonate  Jlmata-yahana,  the  Daya-hhaga,  or  law  of  Inheritance,  is  finished. 


VYAVAHARA  MATUKH  ON  INHERITANOB. 


CHAPTSB  IV. 

On  iNHERiTANcaB,  [da'ya-vibha'qa]. 

Section  I. 

Of  Property  or  Oumershipf  (Svatva,) 

1.  Now  we  come  to  speak  of  such  ownership,  as  is  necessary  for  deciding  regarding 
heritable  property.  The  distinctions  as  to  its  power  and  operation,  are  prodnoed  by 
purchase,  acceptance,  &c.  The  reason  of  this  is,  that  the  causes  of  purchases,  &c  arise  from 
worldly  transactions  alone,  not  from  the  Sastra ;  for  proprietary  rights  sre  understood  even 
by  those  not  acquainted  with  that  sacred  code,  in  deducing  it  from  whi<Ui  the  sabject  is 
needlessly  enlarged.    Bhavanatha  is  of  this  opinion  in  his  Naya  Viveka. 

2.  As  for  the  text  of  Gautama :  "  An  owner  is  by  inheritance,  purchase,  partltloo, 
seisure,  or  finding.  Acceptance  is  for  a  Brahman  an  additional  mode ;  conquest  for  a 
Kshatrlva;  gain  for  a  Vaisya  or  Sudra,"  it  is  by  way  of  repetition  In  matters  established  In 
the  world.  For  people  admit  inheritance  [to  be]  In  that,  which  becomes  one's  own  by  the 
mere  loss  of  the  owner's  property  therein.  The  word  wierc  Is  used  to  include  pnrchaie, 
seiaure,  [or  acceptance]  and  the  rest.  Here  even,  In  such  like  loss,  the  word  iDheritanoe,  has 
force ;  by  reason  of  its  joint  application  [In  the  text]  to  purchase  and  the  other  means  of 
ownership.  And  the  same  may  be  proved  by  the  argument,  that  *  without  admitting  a  cause 
[there  can  be  no  effect].' 

8.  According  to  Dharesrara  Aeharya :  *  The  ownership  of  sons  and  the  rest,  in  the 
wealth  of  the  father,  is  not  generated  previously  during  his  life,  but  is  produced  by  partition.' 
And  the  author  of  the  Smrtl  Samgraba  savs  the  same.  But  it  Is  not  so ;  for,  from  the  plain 
sense  of  this  text :  ••  Even  BY  BIRTH,  OWNERSHIP  in  wealth  Is  obtained,"  and  other  simi- 
lar ones,  it  is  evident,  that,  ownership  in  the  father's  wealth  depending  on  the  filial  relation,  it 
is  generated  even  by  the  production  of  a  son.  And  [the  same  results]  from  this  text  of 
Ya|oavalkya :  **  For  the  ownership  of  father  and  son  is  the  same,  in  land  which  was  acquired 
by  the  grandfather,  or  in  a  corody,  or  in  chattels  which  belonged  to  him."  '  And  this  does 
not  mean,  that  the  reason  of  the  acquisition  of  ownership  is  found  In  the  grandfather's 
death,  and  not  in  the  production  of  a  son,'  for  [if  it  did],  such  ownership  would  be  wanting, 
in  case  no  grandson  were  to  be  bom  to  him  up  to  the  time  of  his  death.  In  this  way  there- 
fore, either  the  word  grandfather  Is  of  no  use  [in  the  argument] ;  or  it  follows  a  forticMi 
fprasakteh]  that  there  is  no  equal  ownership  in  [property]  acquired  by  the  great-grand- 
father, and  other  [more  remote  ancestors].  And  the  argument  of  'canse  and  effect '  might 
here  be  repeated. 

4.  As  for  this  text  of  Devala :  **  When  the  father  is  deceased,  let  the  sons  divide 
the  father's  wealth ;  for  sons  have  not  ownership,  while  the  father  is  alive  and  free  from 
defect ; "  the  first  hemistich  comprehends  up  to  the  time  of  partition,  because  it  declares 
the  [ascertainment  or]  instrument,  or  agents,  of  the  [act  or]  ceremony;  but  the  last  hemis- 
tich refers  to  their  dependance,  as  declaring  the  same  person's  praises ;  but  it  does  not  mean 
the  absence  of  ownership.  It  Is  also  made  clear  in  this  text  of  >ankha :  "  From  this  it 
results,  that  while  the  father  lives,  sons  shall  not  divide  the  wealth :  even  if  there 
should  be  afterwards  an  incrcMse  by  [means  of]  them,  still  the  sons  are  unfit,  by  reason  of 
their  dependance  upon  the  wealth  and  religious  offices  of  the  father."  Here,  d^  dance  is 
specified  immediately,  with  a  view  more  stnmgly  to  inculcate  the  foregoing  prohibition. 
*Sven^/by  them  siibseQuently,  [be  made]'  is  the  proper  interpretation.  By  them,  by  the 
sons,  subsequently  to  their  birth.  Increaee,  what  is  obtained  by  acceptance,  or  the  like. 
The  proposition  is  this :    '  If  in  property  accepted  by  sons  or  other  [heirs],  their  dependance 
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[U  dear]  froiB  the  (fathar'a]  andlspnted  owiMnhlp,  bow  [can  we  doubt  their  dependanoel 
In  property  acquired  by  the  father.'  And  this  dependanoe  attaches  to  partition,  superero- 
gatory moral  observanoes,  Indnstiy,  and  the  like.  So  also  Harlta :  **  While  the  father 
Ures,  sons  are  not  independent  In  regard  to  the  receipt  and  alienation  of  wealth,  to  the 
partltlen  of  It.  or  to  censure."  By  the  words  receipt  and  nlimation^  supererogation  Is  point- 
ad  oat  Csnaure,  aocordlf  g  to  Kadana,  means,  reproving  of  the  slaves  and  other  [household 
■errantsj. 

0.  As  for  this  text :  **  The  father  Is  master  of  all  gems,  pearls  and  corals ;  but  neither 
tlie  father  nor  the  grandfather,  Is  so  of  the  whole  Immovable  estate,"  It  also  means  the 
father's  Independence,  only  in  the  wearing  and  other  [use]  of  ear-rtngs,  rings  [&&].  but  not  as 
Car  as  gift  or  other  [alienation] :  neither  Is  It  with  a  view  to  the  cessation  of  the  cause  of  hla 
ownership  on  the  production  of  a  son.  This  very  meaning  Is  made  manifest  also  by  [the 
text]  noticing  [only]  gems,  and  such  things  as  are  not  injured  by  use.  Even  so,  this  text : 
**  Though  Immovables  and  bipeds  have  been  acquired  by  the  man  himself,  a  gift  or  sale  of 
tiwm  should  not  be  made  without  convening  all  the  sons,"  is  only  a  prohibition  against  Uielr 
gift,  sale,  or  the  like,  not  against  the  use  of  theuL 

6  Now  the  pre-existing  undefined  [joint]  ownership  of  more  than  one  brother  or  other 
fco-heir]  Is  by  partition  b  tween  each,  defined  and  made  apparent.  On  this  point  some  one 
has  said  :  '*  This  [ownership]  Is  produced  dllferent,  as  a  separate  portion,  by  the  destruc- 
tion of  the  former  ownership  contained  in  the  common  property.^  But,  Justly  speaking, 
slnoe  prolixity  arises  in  considering  the  production  of  another  ownership  on  the  destruction 
of  the  former ;  therefore  [separate]  ownership,  existing  even  originally  from  commanity 
[of  Interests],  is  discovered  by  partition,  by  the  result  furnishing  s^arate  substances  or 
things. 

7.  To  return  to  the  text :  Aeceptanoe  is  for  a  Brckhman  an  ctddUional  mod^;  that  is, 
according  to  some,  *  What  is  obtained  by  acceptance,  is  the  Brahman's  additional  [mode  of] 
increase."  With  reference  to  inheritance,  and  the  other  [five  modes  common  to  all],  this 
acceptance  is,  for  a  Brahman  alone;  an  additional  mode.  It  results  therefore,  that  conauest 
and  th&  other  [modes  enumerated]  are  in  like  manner  [additional]  for  Kshatrlyas  and  the 
rest. 

&  In  conquest  also,  where  the  property  of  the  conquered  consists  In  houses,  lands, 
money,  or  the  like,  there  alone  [ownership]  Is  acquired  by  the  conqueror ;  but  in  the  re- 
venues of  the  conquered,  the  conqueror  possesses  the  same,  but  no  property  in  them.  Even 
so  in  the  sixth  [book  of  the  Mlmamsa]  :  "  The  whole  earth  must  not  be  given  away  by  the 
king  of  the  world,  neither  a  [whole]  district  [mandala]  by  the  ruler  of  that  district."  But 
the  property  In  each  village,  house,  or  other  [portion]  of  a  whole  countiy  or  a  district  of  it, 
belongs  solely  to  the  owner  of  the  soil  [bhumlka]  or  other  [proprietor].  The  revenue  only 
Fmay  be  taken]  by  the  prince.  Therefore,  in  gift,  or  other  alienation  of  such  lands  as  are 
here  made  mention  of,  a  gift  of  the  land  Is  not  brought  about ;  we  must  only  suppose 
a  mere  livelihood  [given  by  the  prince  out  of  his  revenues].  But  in  purchases  from  the 
owner  of  the  soil,  even  ownership  accrues  in  the  [property  transferred],  whether  houses, 
land,  or  other.  Then  Indeed,  the  benefits  of  a  gift  of  land  also  may  be  obtained  from  it 
[by  buying  land  from  the  owners  and  then  giving  it  away  in  charity.] 

9.  Gain,  [Kirvlshta]  is  that  which  is  acquired  by  usury,  agriculture,  commerce,  tending 
of  animals ;  and  [secondly]  what  is  acquired  by  service.  Prom  the  dictionaries,  we  find  the 
^nonymes  of '  Gain '  to  be  *  Hire,'  and  '  Enjoyment.'  Hire  again,  is  defined  to  be  Service. 
Enjoyment.  Is  usury  and  the  rest.  Here,  the  first  mentioned  [are  sources  of  gain]  to  the  Valsya 
class :  The  second  [service]  to  the  Sudra  class. 

10.  Now,  the  reason  of  sale  and  other  transfer  of  property,  Is  to  be  deduced  solely  from 
wordly  motives,  [and  not  from  law ;  with  which  proposition  we  set  out]  And  in  like 
manner,  popular  practice  is  established  in  the  ownership  of  calves  and  other  [produce]  of  a 
man's  own  oow,  or  the  like :  but  it  would  not  be  so,  if  it  depended  on  such  means  only  as  the 
law  famishes  [for  deciding  such  a  question],  because  we  do  not  learn  from  the  law  the 
means  of  distinguishing  the  produce  of  one's  own  cow  or  the  like. 

11.  Tet,  [an  opponent  may  say] :  *  There  may  be  ownership  in  daughters,  sons  or  other 
lasne  of  a  wife,  in  the  same  way  as  tnere  is  in  the  produce  of  one's  own  oow ;  [and],  a  case 
of  necessity  being  assumed,  [for  instance,]  by  the  rule :  **  In  a  visvajit  sacrifice  a  man  gives 
tbe  whole  of  his  possessions,"  the  gift  of  every  thing  being  granted,  the  necessity  thence 
arises  for  the  gift  of  a  daughter  or  son,  and  therefore  your  reasoning  from  the  sixth  book 
of  the  Mlmamsa,  [Chat  they  are  not  to  be  given,]  wlU  be  at  variance  wttb  such  rule.' 

12.  [I  answer]  No ;  because  there  being  no  such  property  in  a  wife  as  there  is  in  a  oow 
or  the  like,  there  cannot  be  any  property  in  the  children  produced  from  her :  And  in  a 
worldly  sense,  the  reason  of  ownership  is  determined,  solely  in  the  production  of  ^at  which 
contains  the  principles  of  ownership.  Neither  can  It  be  said,  that  property  may  also  exist 
in  wiT»»  from  acceptance  [In  marriage] ;  for  then,  by  reason  of  the  absence  of  properts^ 
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poMeMedl 
[right  of] 


I  by  KsbatrtjrM  and  the  other  [two  claatef  in]  their  wives,  from  thetr  want  of  tbe 
trlght  of]  aooeptanoe,  there  U  alio  a  want  of  it  [property]  In  their  Israe. 


18.  Therefore,  sinoe  the  text :  **  This  law  is  propounded  by  me  In  regard  to  sons  equal 
by  class,"  restricts  the  taking  of  an  adopted  son  solely  to  one  equal  In  class ;  and  sinoe  with 
respect  to  Kshatriyas  and  the  rest,  acceptance  of  an  adopted  son  is  even  secondary ;  then 
also  with  respect  to  Brahmans,  It  Is  not  the  principal  mode ;  because  it  is  contrary  to  reascm 
to  have  two  contrary,  but  connected,  explanations  of  performing  one  and  the  same  rite. 

14.  Neither  can  it  be  said  that  a  Brahman  alone  Is  entitled  to  the  rite  of  accepting  a 
Btm,  and  that  a  Kshatriya  Is  not  entitled,  since  we  know  that  the  right  [of  accepting  a  son] 
does  pertain  to  them,  from  the  following  and  other  text«  of  Sannaka  and  others  :  **  A 
dangnter's  son  as  well  as  a  sister's  son,  are  affiliated  by  Sudras."  Even  so,  in  the  marriage 
of  a  f  rahman  with  the  dangther  of  a  Kshatriya  or  other  [lower  class],  by  the  Brahmya  rite, 
the  secondary  rank  must  be  admitted,  both  for  the  gift  and  acceptance  ;  othenviae  they  are 
principal.  Thus  two  explanations  [of  the  same  rite]  are  [here  again]  opposed.  As  regards 
Kshatriyas,  the  admissibility  of  all  to  Brahmya  nuptials  and  the  rest  is  In  no  degree  con- 
trary [to  texts.]  EvensoMlsrain  theTantra  Ratna  has  said:  *The  gift  of  sons  and  the 
rest  Is  Inferior  [or  secondary].' 

15.  Neither  are  we  to  suppose  [absolute]  property,  merely  because  the  laws  of  language 

J  admit  the  expression],  •  own  wife,  son,  dangther  ;*  for  In  the  same  way  aa  we  say^  own 
ather,'  *  own  mother,'  and  the  like,  the  expression  also  arises  In  speaking  of  kindred.  If 
BO,  the  power  of  the  word  *  own,'  might  likewise  affect  the  term  kindred,  tar  In  dictionaries 
we  find :  **  In  the  word  Jdndnd,  the  pronoun  own  [is  feminine] ;  In  soul  [It  Is  mascullnel ; 
In  kindredt  It  is  [common  to]  three  [genders]  ;  and  in  the  expression  peraliar  wealth,  it  is 
neater.** 

16.  However,  since  In  the  sixth  book  of  the  MImamsa,  gift  of  a  slave  bom  In  the  family 
Is  mentioned,  this  point  must  be  considered.  Sinoe  property  in  the  mother  is  wanting,  from 
absence  of  the  complete  power  of  gift,  acceptance,  purchase,  sale,  and  the  like,  then  in  the 
household-slave  begotten  on  her,  there  is  also  an  absence  of  the  power,  from  the  Imprt^rititj 
of  it.   This  conolutton  is  conformable  to  the  argument  with  which  we  set  out. 


Section  II. 

Of  Heritage  (Day a,) 

1.  Wealth  not  re-unlted,  nor  put  back  again  into  a  common  8to6k,  and  [still]  admitting 
of  partition.  Is  Heritage.  By  «ot  re-uitiCed,  I  mean  to  exclude  wealth  [never  before  Joint, 
and  now  first]  united  for  purposes  of  gain  or  the  like,  because  the  term '  partition  of  herit- 
age,'  does  not  apply  to  dividing  of  [wealth]  thrown  together  bv  merchants.  In  like  manner 
wemustalsoexclndere-nnitedproperty,  in  the  sense  Inwliich  that  term  will  hereafter  be 
defined.  Even  as  [we  find]  in  the.Smrti  Samgraha :  ^  That  which  Is  received  through  the 
father,  and  that  received  throuffh  a  mother,  is  described  by  the  term  Heritage.  'The  parti- 
tion of  It  Is  now  related."  Andinthe  Nlghantu,  Itissald  :  ''The leameddefine  heritage 
to  be  wealth  of  a  father,  which  admits  of  partition."  The  word  fathtr  U  merely  put  to 
denote  relations  in  general,  as  a  part  for  the  whole. 

3.  This  heritage  is  of  two  kinds,  obstructed  and  nnobetmcted.  When  the  life  of  the 
owner  of  the  property,  or  that  of  his  sons,  or  other  Theirs],  is  Interposed,  that  [property]  Is 
[termed]  obstrud^d  ;  for  instance,  the  wealth  of  uncles,  and-  the  like.  But  where  ownership 
accrues  to  sons,  or  other  [next  heirs],  solely  from  affinity  to  the  owner,  without  refCTenoe  to 
other  means  of  acquiring  property,  rthe  heritage]  is  then  unobstructed,  as,  the  wealth  of  a 
father.   This  is  the  definition  of  heritage. 


Section  III. 

Cfihe  Partition  of  Heritage* — (DaychVibhaga,) 

1.  This  Narada  declares  : ''Where  a  division  of  the  paternal  estate  is  instituted  by  sons, 
that  becomes  a  topic  of  litigation,  called  by  the  wise,  *  partition  of  heritage.'  "  The  wotu 
aom  includes  [by  synecdoche]  grandsons,  and  the  rest.  And  in  the  same  way,  by  paternal 
[is  intended  the  estate  of]  the  grandfather  and  the  rest  But  Madana  has  the  very  words, 
*  of  a  father  and  the  rest.'   And  this  definition,  of  *  partition  of  heritage,*  has  been  deolarad. 
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3.  Bven  wh€ii  there  le  a  total  fmilare  of  oommon  property,  a  PARTITION  maj  also  then 
be  made,  BY  the  MERE  DECLARATION,  *  I  am  separate  from  thee.'  A  partition  may  ertm 
be  a  mere  mental  distinction.  This  exposition  clearly  distinguishes  the  Tarions  qualities  of 
this  [term]. 

Section  IV. 

The  Periods  of  PartiHon.-^VibhagO'Kala,) 

I.  Mann.  "  AFTER  the  DEATH  OF  the  FATHER  AND  KOTHBR,  the  brothers,  being 
aoaembled,  may  divide  among  themselves  the  paternal  [and  maternal]  estat«  ;  but  they  have 
no  power  over  it,  while  their  parents  live  [unless  the  father  choose  to  distribute  itl."  By  in- 
serting the  wcard  and  the  oonsmnmatlon  of  [both  their]  deaths  is  not  required,  feven  thus, 
In  the  Madana  Ratna  and  Smrti  Bamgraha :  **  A  partition  of  the  father's  wealth  may  take 
place,  even  WHILST  the  MOTHER  UVES,  for  this  reason,  that  without  her  husband,  the 
mother  does  not  from  her  Independence  also  derive  ownership.  **  A  partition  of  the  mother's 
wealth  also  may  take  place.  In  like  manner  while  the  father  is  alive,  for,  if  there  be  issue, 
the  lord  [of  the  wife]  is  not  lord  of  the  wife's  wealth." 

3.  This  is  opposed  to  a  text  of  Brhaapati :  "  On  the  demise  of  both  parents,  participa- 
tion among  brothers  is  allowed  :  and  even  while  tbey  are  both  living  it  is  Hght,  if  the 
mother  be  past  child  bearing."  Narada :  **  Let  sons  regularly  divide  the  wealth,  when  the 
father  Is  dead ;  or  WHEN  the  MOTHER  is  PAST  GH1LD-BBAR1N6.  and  the  SISTERS  are 
liARUISD ;  OR  when  the  FATHER'S  sensual  PASSIONS  are  EXTINGUISHED."  Senaual 
Ikxsstofu,  desire.  SxtinguiBhed^  averse.  The  expressioUj  and  the  aUtern  are  marri'd^  must  be 
taken  collectively  with  [the  mother's]  child-bearing,  and  extinction  of  [the  father's]  passions, 
after  the  simile  of  the  crow's  eye. 

8.  Gautama :  **  After  the  demise  of  the  father,  let  sons  share  his  estate.  Or,  while  he 
lives,  and  the  mother  be  past  child-bearing,  if  he  desire  partition."  From  this  expmsion, 
if  he  deHre,  partition  is  declared  legal  also,  BEFORE  the  MOTHER  is  PAST  CHILD- 
BEARING,  by  the  father's  wish  alone. 

4.  Brhaapati  dedaree  partition  in  some  oases  without  his  wish  :  **  The  father  and  sons 
are  equal  sharers  in  houses,  and  lands,  derived  regularly  from  ancestors  :  but  sons  are  not 
worthy  [In  their  own  rightj  of  a  share  in  wealth  acquired  by  the  father  himself,  when  the 
tather  is  unwilling :"  From  which  it  results,  that  sons  are  worthy  of  a  share  in  property, 
acquired  by  the  grandfather  or  other  [ancestor],  even  though  the  father  do  not  wish  it. 

ft.  In  the  GRANDFATHER'S  PROPERTY  also,  partition  in  some  oases  depends  on  the 
f aher's  pleasure,  say  Mann  and  Vishnu :  **  And  If  a  father  by  his  own  efforts,  recover  [a  debt  or 
property  unjustly  detained]  which  could  not  be  recovered  before  [bv  his  father],  he 
■hall  not,  unless  bv  his  free  will,  put  it  into  parcenary  with  his  sons,  since  in 
fact  it  was  acquired  by  himself.'*  Brhaspati :  **  Over  the  grandfather's  property,  whidi 
has  been  seized  [by  strangers],  and  is  recovered  by  the  father  through  his  own  ability,  and 
over  [any  thing],  gained  by  him  through  science,  valour,  or  the  like,  the  fatheor's  full  do- 
minion is  ordained.  He  may  give  It  away  at  his  pleasure,  or  he  may  defray  his  oonsump- 
tion  with  such  wealth  ;  but  on  failure  of  him,  the  sons  are  pronounced  entitled  to  equal 
shares." 

6.  Narada :  "  A  father  who  is  afflicted  with  disease,  or  Influenced  by  wrath,  or  whose 
mind  is  engrossed  by  a  beloved  object,  or  who  acts  otherwise  than  the  law  permits,  has  no 
power  in  the  distribution  of  the  estate."  Harita  :  **  If  the  father  be  free  from  desire,  old, 
perverted  in  mind,  or  long  afflicted  with  disease,  partition  of  his  wealth  [may  be  made.]'^ 
Free  from  deaUre,  according  to  the  Madana  Ratna,  means,  without  desire  of  partition. 
Perv^ied  in  mind,  following  practices  contrary  to  law.  The  sense  is,  '  that  partition  may 
be  made,  even  against  the  will  of  [such  a]  father.' 

7.  HariU  says,  that  when  the  father  is  Incapable,  PARTITION  takes  place  BY  the  CON- 
CURRENCE OF  the  ELDEST  SON  :  "  But  if  he  be  decayed,  remotely  absent,  or  afflicted  with 
disease,  let  the  eldest  son  manage  the  affairs  as  he  pleases."  Sankha  and  Llkhita  :  **  If  the 
father  be  incapable,  let  the  eldest  son  manage  the  affairs  of  the  family ;  or  with  his  con- 
sent, the  next  brother  conversant  with  business."  The  next,  the  one  bom  after  him.  Parti- 
tion by  the  pleasure  of  one  capable  of  the  maintenance  and  other  [care]  of  the  family  [is  in- 
tended.]   From  this  it  results  that  If  all  be  so  [qualified],  it  is  [immaterlal.or]  undetermined. 

8.  Yajnavalkya :  **  When  the  father  makes  a  partition,  let  him  separate  his  sons  [from 
himself]  at  his  pleasure,  and  either  [dismiss]  the  eldest  with  the  best  snare,  or  [if  he  choose], 
all  may  be  equal  sharers."  A  voluntary  partition  alone  [is  denoted]  by  the  last  hemistich  ; 
since  the  dependance  of  the  will  in  the  two  cases  mentioned,  has  been  above  declared,  from 
the  impropriety  of  independence ;  [and  further]  from  the  inconsisten<7  [which  would  result 
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In  ffoeh  eolutnictlon]  of  the  text :  [For  tiien  he  might  ghrel  to  one  a  lakh  [of  nvees] ;  to 
another  a  single  kauri ;  to  a  third,  nothing  at  all ;  which  womd  he  no  [fair]  exposition  [of 
the  law].  A  dietlnction  in  the  share  of  the  eideet,  is  noticed  by  Mann  :  *'  The  portion  de- 
ducted for  the  eldest,  is  a  twentieth  part  [of  the  heritage],  with  the  best  of  all  the  chattels ; 
for  the  middlemost,  half  of  that,  [or  a  fortieth]  ;  for  the  youngest,  a  quarter  of  it,  [or  an 
eightieth]  :"  But  if  there  he  no  deduction,  the  shares  must  be  distributed  in  this  manner : 
«*  Let  the  ELDEST  have  a  double  share,  and  the  next  bom,  a  share  and  a  half,  [if  they  clearly 
surpass  the  rest  in  virtue  and  learning ;]  the  TOUNOBR  SONS  must  have  each  a  share  :  nf 
all  be  equal  in  good  qualities,  they  must  all  take  share  and  share  alike."] 

9.  Between  twins,  the  birthright  of  that  one  first  bom  is  this  declared  by  Mann : 
"The  right  of  invoking  Indra  by  the  texts,  called  Svabrahmanya,  depends  on  actual  priority 
•f  birth ;  and  of  twins  also,  [if  any  such  be  conceived]  among  (different]  wives,  the  eldest  is 
be,  who  was  first  actually  bom."  '*  Among  twins,  to  him  wnoee  face  [kinsmen]  first  see 
after  his  birth,  belong  [the  privileges  of]  male  offspring,  [the  right  of  performing  obsequies.] 
fw  his  father,  and  [the  honours  of]  primogeniture." 

10.  However,  in  the  Pinda  Siddhl  and  other  medical  books,  the  right  of  prlmogenlturB 
Is  awarded  to  the  last  bom  [of  twins].  This  is  opposed  by  the  above  [texts]  in  the  matter  at 
Issue,  became  It  has  no  foundation  in  the  sacred  writings  ;  like  as :  **  Purification  ensues 
after  a  month  [Sndras."]  However,  the  right  of  primogeniture  of  the  last  bom  is  declared 
In  the  Bbagvata,  in  this  text  and  the  like  :  **  When  a  double  foetus  is  conceived,  the  last 
conception  is  that  first  brought  into  the  world."  [But]  this  doctrine  Is  also  opposed  to  the 
above  texts  [of  Mann  and  Devala],  whilst  in  the  Puranas,  many  practices  are  disclosed,  con- 
trary to  the  written  law.  According  to  some,  the  question  ought  to  be  decided  by  the 
customs  of  the  country.  But  what  I  stated  at  first,  [in  favour  of  the  first  bom],  is  the 
iat>per  doctrine. 

11.  And  this  PARTITION  BY  DEDUCTION,  U  not  respected  in  the  Kali  [or  present] 
age,  for  it  is  one  of  the  things  [expressly]  set  aside  in  the  present  age,  as  has  been  already 
proved  by  me  in  my  Samaya  Mayukha. 

lH  Narada  allows  the  FATHER  a  donble  share':  **  Let  the  father,  making  a  partition, 
reserve  two  shares  for  himself."  This  text  relates  to  an  only  son.  For  in  the  Madana  Ratna 
Is  this  of  Sankha  and  Likhita :  **  If  there  be  one  son,  let  [the  father]  himself  reserve  two 
shares,  and  the  best  of  the  slaves  and  cattle."  The  word  one  relates  to  the  most  excellent. 
By  the  author  of  the  Amara  [Koeha],  *  chief,'  *  other,'  *  only,'  are  declared  the  synonymes 
01  one.   All  which,  according  to  the  Parijata,  denote  a  son  well  qualified. 

18.  Brhaspati,  however,  declares  the  right  to  only  an  equal  share  with  his  sons, 
even  if  there  be  only  one,  in  property  acquired  by  the  grandfather:  "In  wealth  acquired 
by  the  grandfather,  whether  it  consist  of  movables  or  immovables,  the  equal  participa- 
tion of  father  and  son  is  ordained."  Tajnavalkya :  **  For  the  ownership  of  father  and  son 
la  the  same,  in  land  which  was  acquired  by  the  grandfather,  or  in  a  corody,  or  in  chattels 
[which  belonged  to  him]."  Katyayana :  **  When  the  father  and  the  sons  even  take  all  that, 
which  has  been  made  upon  the  common  wealth,  in  equal  shares,  it  is  called  a  legal  partition.** 

li.  As  for  this  text  of  Tajnavalkya:  "A  legal  distribution,  made  by  the  father, 
among  sons  separated  with  greato'  or  less  shares.  Is  pronounced  valid ;"  according  to 
Madana,  Vijnanesvara  and  others,  it  means,  *If  the-[diBtrlbation],  made  by  the  father  be 
legal,  it  cannot  be  set  aside."  This  text  again,  of  Narada :  *'  For  such  as  have  beea  sepa- 
rated by  the  father  with  equal,  greater,  or  less,  allotments  of  wealth,  that  is  a  lawful 
distribution :  tor  the  father  Is  lord  of  all,"  relates  to  the  former  ages. 

15.  In  a  case  of  equal  partition  between  a  father  and  his  sons,  a  share  belongs  also  to 
the  WIFE ;  says  Talnavalkya :  **  If  he  make  the  allotments  equal,  his  wives,  to  whom  no 
separate  property  bad  been  §^ven  by  the  husband  or  the  father-in-law,  must  be  rendra^ 
partakers  of  like  portions."  If  any  had  been  given,  they  are  only  to  get  half,  for  he  adds : 
^Or  if  any  had  been  given,  let  him  assign  the  half."  The  half;  meaning,  so  mudi  as,  with 
what  had  been  before  given  as  separate  property  [stridhana],  will  make  It  equal  to  a  son's 
share.    But  if  her  property  be  [already]  more  than  such  share,  no  share  [belongs  to  her]. 

16.  The  same  author  treats  of  a  want  of  wish  to  participate,  In  the  case  of  a  SON  able 
to  earn,  and  NOT  DESIRING  A  SHARE :  ''The  separation  of  one  who  is  able  to  support 
himself,  and  is  not  desirous  of  participation,  may  be  completed  by  giving  him  some  trifle."  Ao- 
oordlng  to  the  Mitakshara  it  means  that :  *  Any  thing  whatever  may  be  given,  for  the  sake  of 
preventing  the  desire  being  entertained  by  his  sons,  of  receiving  [a  share  of]  the  heritage.' 

17.  An  equal  psrtitlon,  after  the  death  of  the  father,  is  declared  In  another  smrtl : 
"  Let  SONS  divide  equally  both  the  effects  and  the  debts,  after  [the  demise  of]  both  parents." 
Harita:  *«When  the  father  is  dead,  the  partlUon  of  the  Inheritance  should  be  made 
•qnaUy." 
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18.  Tajnaralkya :  "  Of  belrt  dividing  after  the  death  of  the  father,  let  the  MOTHER 
also  take  an  eqnal  share."  Vlshnn:  **  Mothers  receive  allotmenU  aocordinff  to  the  shares 
of  sons."  In  another  smrti  [it  is  said :]  **  A  mother,  if  she  be  dowerless,  shall  In  a  partition 
by  sons,  take  an  eqnal  share."  The  meaning  Is,  that  if  she  have  dower,  she  shall  take  only 
as  mnch  as,  with  tnat  dower,  will  make  her  an  equal  sharer  with  her  sons.  But  no  share 
[hdongs  to  her]  if  her  property  be  more  than  snch  share. 

19.  Tyasa  declares  the  [right  to]  share,  even  of  a  STBPMOTHBR,  and  the  PATERNAIi 
GRANDMOTHER :  **  Even  childlees  wives  of  the  father  are  pronounced  eqnal  sharers  ;  and 
80  are  all  the  paternal  grandmothers :  they  are  declared  eqnal  to  mothers."  From  this 
[word]  aU,  the  stepgrandmothers  also  are  to  be  included. 

90.  Yajnavalkya  declares  the  mode  of  partition  among  the  sons  of  difterent  brothers  : 
'*  Among  grandsons  by  different  fathers,  the  allotment  of  shares  is  according  to  the  fathers.'* 
It  means,  that  if  there  be  one  son  of  one,  two  sons  of  a  second,  three  of  a  third  Tor  the  like  J 
their  shares  will  be  solely  according  to  the  number  of  the  fathers,  and  not  in  the  number  of 
the  sharers  themselves. 

21.  Katyayana:  "Should  a  younger  son  die  before  partition,  his  share  shall  be 
allotted  [by  the  elder  brother]  to  his  son.  provided  he  had  received  no  fortune  from  his 
grandfather."  **  That  son's  son  shall  receive  his  father's  share  from  his  uncle,  or  from  his 
fnncle's]  «m ;  and  the  same  [proportionate]  share  shall  be  allotted  to  all  the  brothers 
according  to  law."  Or  [if  that  grandson  be  also  dead]  his  son  takes  the  share;  beyond 
him  snooession  stops."  The  younger  son  [anuja]  denotes  also  that  the  eldest  [Is  bound 
to  portion  off  his  brother's  son].    Btops,  at  the  great  grandson. 

33.  We  must  thus  understand  it :  *  The  SON  OF  THE  OREAT  GRANDSON,  or  the  rest 
wni  not,  on  the  death  of  the  father  [grandfather,  and  great  grandfather,  without  interval 
after  the  death  of  the  great-great-]  grandfather,  obtain  his  wealth,  being  of  another  [line],  so 
long  as  his  son,  or  other  [heirs]  are  alive.  In  default  of  son,  grandson,  [and  great  grand- 
aon]  in  the  general  [family]  only,  he  also  will  take  [the  succession].' 

2S.  And  this  does  not  refer  to  an  T7NDI VIDED  FAMILY,  but  to  a  re-nnlted  one.  For  it  is 
aald  by  Devala :  **  Partition  of  heritage  among  undivided  parceners,  and  a  second  partition 
among  divided  relatives  living  together  [after  re-union],  shall  extend  to  the  fourth  in 
descent :  this  is  a  settled  rule."  And  **  Be  It  debt,  or  a  written  contract ;  or  a  house,  or 
arable  land,  descended  from  his  grandfather,  he'^hall  take  his  due  share  of  It,  when  he  comes, 
even  though  he  had  been  very  long  In  a  foreign  country."  **  If  a  man  leave  the  common 
family  and  reside  In  another  province,  his  snare  must  undoubtedly  be  given  to  his  male 
descendants  when  they  appear.^*  It  means :  *  between  the  great-great-grandfather,  and  his 
sons,  separated  when  in  a  state  of  union,  and  [afterwards]  re-unlted.* 

34.  This  refers  to  those  flxed  in  the  same  district ;  because,  where  they  reside  in  DIF- 
FERENT DISTRICT,  it  will  descend  even  to  the  fifth,  as  is  declared  by  Brhaspatl,  in  treating 
of  residence  in  other  lands :  **  Be  he  the  third  person,  or  the  fifth,  or  even  the  seventh,  [that 
Is,  tn  the  second,  or  fourth,  or  even  in  the  sixth  degree],  he  shall  receive  the  share  that  gra- 
dually descends  to  him,  on  full  proof  of  his  birth  and  family-name." 

38.  Brhaspatl  declares  a  partition  in  some  cases  according  to  the  mothers :  **  If  there  be 
many  [SONS]  sprung  from  one  [father],  alike  In  number,  and  in  class,  but  bom  OF  RIVAL 
MOTHERS,  partition  must  be  made  by  them  according  to  law,  by  the  allotment  of  shares  to 
the  mothers.^'  Vyasa :  **  If  there  be  many  sons  of  one  man.  by  different  mothers,  but  equal 
to  number,  and  likib  by  class,  a  distribution  among  the  mothers  is  approved." 

3<.  Brhaspatl  gives  this  opposite  example:  "Among  brothers,  who  are  equal  in  class, 
bnt  vary  in  regard  to  the  number  [of  sons  produced  by  each  mother],  the  shares  of  the 
heritage  are  allotted  to  the  males  [not  to  their  mothers]." 

37.  Ta}navalkya  states  a  partition  among  SONS  OF  DIFFERENT  classes :  The  sons  of  a 
Brahman,  In  the  several  tribes,  have  four  shares,  or  three,  or  two,  or  one ;  the  children  of  a 
Kshatrlya  have  three  portions,  or  two,  or  one ;  and  those  of  a  Vaisva  take  two  parts,  or  one." 
The  $on$  of  a  Brahman,  that  is  borne  to  him  by  a  Brahmani,  a  Kshatrlya,  a  Valsya  and  a 
Sndra.  Those  of  a  Kshatrlya,  those  by  a  Kshatrlya,  Vaisya  and  a  Sudra.  Ihoso  of  a  Valsya 
those  borne  to  him  by  a  Vaisya  and  a  Sudra. 

38.  Brfaaspati  :  **  Land,  obtained  by  acceptance  of  donation,  must  not  be  given  to  the 
sons  of  a  Kshatrlya,  or  other  wife  of  inferior  tribe  :  even  though  his  father  give  it  him,  the 
son  of  the  Brahmani  may  resume  it  when  his  father  Is  dead."  Devala  :  **  The  son  begotten 
on  a  Radii  woman  by  any  man  of  a  twice  bom  class,  Is  not  entitled  to  a  share  of  land  :  but 
one  begotten  on  her,  being  of  equal  class  shall  take  all  the  property  [whether  land  ar 
chattels] :  thus  is  the  law  settled. '  Of  land  acanired  by  purchase,  and  the  other  modes 
also.    Yet  be  does  obtain  a  share  af  the  [movable]  wealth. 

39.  Bnt  the  son  by  a  Sudra  woman,  not  legally  married,  does  not  obtain  a  share,  even 
of  the  movable  propoty.   And  Mann  :  **  The  son  of  a  Brahman,  a  Kshatrlya,  or  a  Vaisya, 
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by  a  woman  of  the  servile  cli^,  shall  Inherit  no  part  of  the  estate  [onless  he  be  vlrtaoiu ;  nor 
jointly  with  other  sons,  nuless  bis  mother  was  lawfully  married  :]  whatever  his  father  may 
give  him,  let  that  be  his  own.'* 

SO.  Brhaspatl  declares  this  distinction  after  the  father's  death  :  **  The  vlrtnona  and  obe- 
dlent  son,  borne  bv  a  Sndra  woman  to  a  man  who  has  no  other  offspring,  should  obtain  a 
maintenance  ;  and  let  kinsmen  take  the  residue  of  the  estate."  Qautama  :  **  A  son  by  a 
Sndra  woman,  bom  unto  a  man  who  leaves  no  [legitimate  offspring,  shall]  If  he  be  strictly 
obedient  like  a  pupil,  receive  a  provision  for  his  maintenance.'^  A  prooiston,  for  kU  mode- 
Unanee ;  or,  *  as  a  means  of  livelihood.* 

81.  The  same  author :  **  Sons  termed  Pratlloma  [shall  have  an  allotment]  similar  to  that 
of  the  son  produced  by  a  woman  of  the  servile  class."  Sons  termed  Pratiloma,  nta^nin^ 
those  produced  by  a  woman,  higher  than  the  begetter  with  respect  to  class. 

82.  Yajnavalkya  states  a  distinction  with  regard  to  a  son  begotten  by  a  Sudra  on  a 
woman  not  married  to  him :  **  Bven  a  SON  begotten  BY  A  SUDRA  027  A  FBliALB  SLAVS, 
may  take  a  share,  by  the  father's  choice.  But  if  the  father  be  dead,  the  brethren  should  make 
him  partaker  of  the  moiety  of  a  share."  Choice^  the  pleasure  of  the  father.  From  sped^ng 
by  a  Sudra,  It  Is  dear,  that  a  son  begotten  by  a  twloe-bom  man  on  a  female  slave  does  not 
obtain  a  share,  even  by  the  father's  choice  :  Neither  after  the  death  of  the  father,  will  he 
get  the  half ;  nor.  In  the  absence  of  sons  or  other  [heirs],  will  he  get  the  whole.  This  Is  the 
argament  of  the  Madana  Batna  and  others. 

88.  A  distinction  Is  thus  declared  respecting  a  SON  BORN  AFTER  PARTITION :  One  bom 
to  a  man  s^>arated  [from  his  sons]  will  alone  take  the  father's  [wealth]."  Brhaspatl :  **  All 
the  wealth,  which  Is  acquired  by  the  father  himself,  who  has  made  a  partition  with  his  son 
goes  to  the  sons  begotten  by  him  after  the  partition  :  those  bom  before  It,  are  declared  to 
have  no  right :"  "  As  In  the  wealth,  so  In  the  debts  likewise,  and  In  gifts,  pledges,  and 
purchases."  They  have  no  claims  on  each  other  except  for  acts  of  monrnlng  and  libations 
of  water."  If  there  be  nothing  but  debts,  then  that  [son]  Is  not  even  bound  to  pay  those 
debts,  without  receiving  a  share  from  those  formerly  separated  :  for,  as  will  afterwards  he 
shewn,  *'  He  who  takes  the  estate,  must  be  made  to  pay  the  debts  of  It." 

84.  But  If  any  one  of  them  have  RB-UNITED  [with  the  father],  a  partition  with  that 
[son  bora  after  partition]  shall  be  made.  As  Is  declared  by  Mann  :  *'  A  son  bom  after  a  divi- 
sion shall  alone  take  the  paternal  wealth  :  or  he  shall  participate  with  such  of  the  brethren 
as  are  re-unlted  with  the  father." 

85.  Yajnavallnra  states  a  distinction,  at  a  partition  AFTER  the  FATHER'S  DEATH, 
with  respect  to  a  SON  BORNE  immediately  afterwards,  by  a  mother,  or  step-mother,  or 
brother's  wife,  whose  pregnancy  was  uncertain.  **  When  the  sons  have  been  separated,  one 
who  is  [afterwards]  bom  of  a  woman  equal  in  class,  shares  the  distribution."  The  partition 
is  to  be  thus  effected  :  Something  is  to  be  contributed  by  all  the  brothers,  or  others  [who  had 
previously  shared!  each  something  out  of  his  own  share,  until  the  [posthumous  son's] 
share  is  equal  to  their  own.  Yishnn  :  *'  Sons  with  whom  the  father  has  made  a  partition 
should  give  a  share  to  the  son  bom  after  the  distribution." 

86.  And  this  we  must  understand  as  allowing  for  [subsequent]  expenses  and  income. 
For  If  it  be  so,  then,  says  the  same  author  :  **  His  allotment  must  absolutely  be  made,  out 
of  the  visible  estate,  corrected  for  income  and  e^qiendlture."  Out  of  the  visible  estate,  oat 
of  the  wealth  actually  forthcoming. 

87.  At  the  time  of  a  partition  among  brothers,  this  distinction  Is  noted  by  Vaslshtha: 
"  Partition  of  heritage  [takes  place]  among  brothers  [having  waited]  till  after  the  delivery 
of  such  of  the  women  as  are  childless  [but  pregnant]."  Having  waited  is  omitted  [and 
supplied]. 

88.  A  further  distinction  in  a  partition  after  death  of  the  father,  is  stated  by  Brhaspatl : 
"  For  YOUNGER  BROTHERS  whose  investiture  and  other  ceremonies  have  not  been  per- 
formed, their  elder  brothers  shall  perform  them,  out  of  the  collected  wealth  of  the  father." 
The  term  yavlyasah,  [is  substituted  for  yavlyamsah  with  the  freedom  exercised  by  ancient 
sages]  after  the  manner  of  the  Vedas,  by  omitting  the  regular  inflection  [num]  and  the  pro- 
longation of  the  vowel  [dlrgha]. 

89.  The  mention  of  brotherHf  brings  In  the  SISTERS  also.  Even  so  the  same  author : 
**  And  those  unmarried  daughters  who  are  as  yet  uninitiated,  must  be  Initiated,  by  their 
eldest  brother,  even  out  of  the  father's  wealth,  according  to  the  [usual]  rite." 

40.  Ya]navalkya  [premising]  "  Uninitiated  brothers  should  be  initiated  by  those,  for 
whom  the  ceremonies  have  been  already  completed :"  states  a  distinction  in  regard  to  initia- 
tion of  sisters :  **  But  sisters  should  be  disposed  of  in  marriage,  giving  them  as  an  allot- 
ment, the  fourth  part  of  a  brothor's  own  snare ;"  meaning,  that  a  fourth  part  of  such  share 
as  would  be  allotted  to  a  son  of  such  class  as  the  sUter  [happens  to  be,]  being  given  to  each 
sister  [according  to  her  rank],  they  are  to  be  Initiated. 
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Section  VI. 

Partition  of  debts j  and  of  concealed  effects, 

1.  This  settled,  I  retam  [to  mj  sabject].  Katnrayana  states  a  dlstlDOtfon  lo  partition 
of  debts.  *'  The  debt  of  the  father,  one  incurred  by  a  parcener  himself  on  acooont  of  the 
debta  of  the  father,  and  one  specially  his  own  ;  debts  so  Incurred,  mnst  be  examined  on  a 
partition  with  the  kinsmen."  On  aecouni  of  the  debts  of  the  father.  Incurred  for  the  sake 
of  discharging  the  father's  debts.  Specially  Mb  own,  [contradicted  by  other]  than  himself, 
for  the  maintenance  of  his  family.  The  same  author  says :  "  A  debt  contracted  by  a 
brother,  a  paternal  uncle,  or  a  mother,  for  the  [support  of  the]  family,  must  be  fully  dis- 
charged by  the  co-heirs,  when  partition  is  made.** 

3.  The  same  author  also  says,  in  case  the  debt  be  less  than  the  property :  *'  But  having 
given  the  debt  [to  the  creditors],  and  what  was  bestowed  through  affection,  let  them  divide 
the  balance.'*  Beetowed,  promised,  Narada  :  **  What  remains,  after  discharging  the 
father's  donation,  and  after  payment  of  his  debts,  may  bo  divided  by  the  brethren  so  that 
their  father  continue  not  a  debtor.  The  father's  donaUon,  what  had  been  promised  by  the 
father."  The  same  author  says  :  **  What  has  been  given  for  religious  purposes,  and  through 
affection,  and  the  debt  which  has  been  added  by  himself,  that  [and]  the  visible  [estate],  let 
them  divide ;  [any  other  debt]  is  not  to  be  given,  out  of  the  paternal  estate."  The  meaning 
Is  this :  *  What  has  been  given  for  religious  purposes,  as  well  as  through  affection  [that  is] 
what  It  has  been  added  by  the  father  himself,  [that  is]  what  has  been  made  by  himself  ; 
such  debts  [and  the  visible  estate]  they  shall  divide.  Payment  [dana]  is  not  [allowable],  out 
of  the  paternal  estate,  of  debts  other  than  these.' 

S.  The  same  author  also  says,  in  suspicion  of  EFFECTS  UNDISCOVBEBD  :  "  A  house, 
arable  land,  or  quadrupeds,  discovered  [after  partition,  as  the  property  of  the  deceased],  mnst 
be  [equally]  divided  ;  if  it  be  Justly  suspected  that  effects  are  concealed,  a  discovery  by  ordeal 
Is  prescribed  by  law."  **  Thus  Mann  declared,  that  household  utensils,  beasts  of  burthen, 
and  mlJch  cattle,  ornaments,  and  workmen,  must  be  divided,  when  discovered  [among  the 
helnj  :  if  effects  are  [suspe(^»d  to  be]  hidden,  a  discovery  must  be  obtained  by  the  Koeha 
mode  oi  ordeaL"  Workmen  :  slaves  and  the  like.  Here  even,  the  Kosha  ordeal  itself  has 
been  fixed  in  such  matters.  In  the  chapter  on  ordeals  by  this  very  authori^  :  **  In  sustaining 
the  troth  of  doubts  in  partition  among  heirs,  at  all  times,  [and]  in  settling  a  multitude  of 
proofs  [krlya],  let  them  even  undergo  the  Koeha  ordeaL" 

Section  VII. 

On  property  not  liable  to  divisioUy  (Avibhajyam.) 

1.  Mann  says  :  **  Wealth,  however,  acquired  by  learning,  belongs  exclusively  to  any  one 
of  them  who  acquired  it ;  so  does  any  thing  given  by  a  friend,  received  [at  or]  on  account  of 
marriage,  or  presented  as  a  mark  of  respect  to  a  guest."  Vyasa  :  *'  Wealth  gained  by  science 
or  earned  by  valour,  or  received  from  affectionate  kindred,  belongs,  at  the  time  of  partition, 
to  him  [who  acquired  it],  and  shall  not  be  clalme<l  by  the  co-heirs."  Received  trom  affeC' 
Uonaie  hndrtd  ;  [Saudayakam  ;  this  term]  will  be  hereafter  explained. 

a.  This  [WEALTH]  must  be  understood  to  be  acquired,  WITHOUT  LOBS  TO  THE 
FATHER'S  B8T ATE.  Thus  also  Tajnavalkya  :  *•  Whatever  else  is  acquired  bv  the  co- 
parcener himself,  without  detriment  to  the  father's  estate,  as,  a  present  from  a  friend,  or  a 
gift  at  nuptials,  does  not  appertain  to  the  co-heirs  ;  nor  shall  he  who  recovers  hereditary 
property,  which  had  been  taken  away,  give  it  up  to  the  parceners  :  nor  what  has  been  gained 
^  sdenoe.'* 

8.  But  Sankha  declares  a  special  rule,  relating  to  the  recovery  of  land,  derived  from 
ancestors  but  long  lost :  **  Land  [Inherited]  in  regular  succession,  but  which  had  been  for- 
merlv  lost,  and  which  a  single  [heir]  shall  recover  solely  by  his  own  labour,  the  rest  may 
divide,  according  to  the  due  allotments ;  having  first  given  him  a  fourth  part."  That  is, 
'  having  given  to  the  recoverer  a  fourth  party  ot  the  recovered  property,  they  shall  divide 
the  balance  equally,  with  the  recoverer.' 

4.  Mann  says :  **  What  a  brother  has  acquired  by  his  labour  without  using  the  patri- 
mony, he  need  not  give  up  to  the  co-heirs ;  nor  what  has  been  gained  by  science."  Vyasa : 
**  What  a  man  gains  by  his  own  ability,  without  relying  on  the  patrtnony,  he  shall  not  give 
np  to  the  co-heirs,  nor  what  he  acquired  by  learning."  Acquisition  by  learning  Is  explained 
by  Katyayana :  **  Wealth  gained  through  science,  which  was  acquired  from  a  stranger 
while  reoetvlng  a  foreign  maintenance  is  termed  acquisition  through  toamlng.** 

29 
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ft.  The  ume  aothor  ehiddatee  thli  term :  *'  What  Is  gained  by  the  solution  [of  a  diill- 
cnltj],  after  a  prise  has  been  offered,  mnat  be  considered  as  aoqnired  through  scienoe,  and 
is  nor  incladed  In  partition  [among  co-ht'irs."]  What  has  been  obtained  from  a  papll.  or  l^ 
officiating  as  a  priest,  or  for  [answering]  a  qnestion,  or  for  determining  a  donbtfiil  point, 
or  through  display  of  knowledge,  or  bv  [success  in]  disputation,  or  for  superior  [skill  in] 
reading,  the  sages  have  declared  to  be  the  gains  of  science,  and  not  subject  to  dlstrlbotlon.^ 
*'  The  law  is  the  same  in  regard  also  to  artisans  [sllpi],  and  to  increase  of  price."  **  A  prise 
which  has  been  offered  for  the  dl)n>lay  of  superior  learning,  and  a  gift  received  from  a 
▼otary  for  whom  a  sacrifice  was  formerly  performed  ;  or  a  present  from  a  pupil  formerly 
instructed,  sages  hare  declared  to  be  the  acquisition  of  science :  what  Is  otherwise  aoqaired, 
is  [the]  Joint  property  [of  the  co-heirs].",  Bren  what  is  won  by  surpassing  anotiier  in 
learning,  after  a  stake  has  been  deposited,  Brhaspatl  pronounces  the  acquisition  of  science, 
and  impartible.  What  is  obtained  by  the  boast  of  learning,  what  is  reoelTCd  from  a  papll, 
or  for  the  performance  of  a  saoriflce,  Btfrgn  calls  the  **  acquisition  of  aciMce," 

6.  Solutton,  according  to  the  Madana  Ratna,  means,  the  reading  of  [passages  of  the 
Vedas]  having  the  order  [of  construction,  krama],  and  the  sentences  [Jata],  and  the  like, 
duly  linked  cogether.  Some,  again,  say  it  is  the  interpretation,  in  a  public  assembly,  of 
concealed  [meanings]  required  to  be  made  known.  The  construction  is,  *  solved  after  a 
prize  [has  been  offered].'  Display  public  exhibition.  Superior  reading,  pre-eminent  read- 
mg.  In  regard  also  to  artixanet  meaning,  that  this  law  respecting  science,  is  to  be  applied 
also  among  artisans.  Increase  of  price  caused  by  great  satisfaction  [with  the  work]. 
Performance  of  a  sacrifice  is  merely  an  example. 

7.  Here  also,  in  all  these  cases  indivisibility  applies,  only  when  no  detriment  has  fallen 
on  the  paternal  estate,  in  acquiring,  as  well  superior  knowledge,  as  wealth;  for,  in  case  of 
detriment  [to  the  estate,  the  acquisition]  Is  even  divisible.  Bven  so,  EUityayans  says : 
*'  Tet  Brhaspati  has  ordained,  that  wealth  shall  be  partible,  if  it  was  gained  by  learned 
brothers  who  were  instructed  in  the  family  by  their  father,  or  paternal  grandfather,  [or 
uncles];  and  It  is  the  same,  if  the  WEALTH  were  AGQUI&SD  by  valour,  [WITH  ASfilST- 
ANCB  FROM  THE  FAMILY  ESTATE."] 

8.  Also  in  case  of  loss  to  the  paternal  estate  even,  the  acquirer  gets  a  doable  share,  from 
this  text  of  Vaslshtha :  **He  amongst  them,  who  has  made  an  acquisition,  may  take  a 
double  portion  of  it " 

9.  Narada  states  a  distinction  in  some  cases.  In  acquisition  of  wealth  through  learning : 
**  He  who  maintains  the  family  of  a  brother  studylngsclence,  shall  take,  even  though  not  told 
[asruta]  a  share  of  the  wealth  gained  by  science."  The  word  asruta  means  unleuned,  ac- 
cording to  the  Madana  Ratna.  But  the  proper  sense  is,  not  promised,  thus :  *  I  will  give 
a  share.' 

10.  Gautama  declares  a  distinction  also,  with  regard  to  wealth  acquired  without  de- 
triment to  the  father's  estate :  ^  His  own  acquired  wealth,  a  learned  man  may,  if  he  please 
give  up  to  unlearned  co-heirs."  He  who  is  versed  in  knowledge,  is  a  learned  man.  The 
meaning  is,  that  with  his  own  pleasure,  he  may  give  it  to  his  unlearned  brethren.  Katya- 
yana :  "No  part  of  the  wealth,  which  is  gained  by  science,  need  be  given,  by  a  learned  man, 
to  his  unlearned  co-heirs :  but  such  property  must  be  yielded  by  him,  to  those  who  are  eqnal- 
or  superior,  in  learning '.  **  A  learned  man  need  not  give  a  share  of  his  own  acquired 
wealth,  without  his  assent  to  an  un 'earned  co-heir :  provided  it  were  not  gained  by  him, 
uslnff  the  paternal  estate."  According  to  Madana,  this  prohibition  applies,  only  where  there 
exists  other  property  for  those  brothers  who  are  present :  but  on  failure  of  other  property, 
[a  share  of  it]  even  must  be  given  to  them. 

11.  Brhaspati  declares  THAT  to  be  ImparUble,  WHICH  HAS  BEEN  GIYBN  BY  the 
FATHER  or  other  [person] :  **  That  which  may  have  been  given,  either  by  the  pater  lal 
grandfather,  or  the  father  as  well  as  by  the  mother,  is  not  to  be  taken  back ;  any  more  tian 
that  acquired  by  valour,  or  the  wealth  of  a  wife."  Narada:  "Excepting  what  Is  gained 
by  valour,  the  wealth  of  a  wife,  and  what  is  acquired  by  science  which  are  three  sorts  of 
property  exempt  from  partition ;  and  any  favour  conferred  bv  a  father."  Eatyayana : 
^  That  which  Is  taken  tmder  a  standard,  is  declared  not  to  be  subject  to  distribution.  And 
also,  what  is  seised  [by  a  soldier]  in  war,  after  routing  the  forces  of  the  enemy,  and  after 
risking  his  life  for  his  lord,  is  named  spoil  taken  under  a  standard.'*  The  same  author 
says :  "  When  [a  soldier]  performs  a  gallant  action,  despising  danger ;  and  favour  is  shewn 
to  him  by  his  lord,  pleased  with  that  action ;  whatever  property  is  then  received  by  him, 
shall  be  considered  as  gained  by  valour." 

13.  Here  Vyasa  states  a  distinction.  ''The  brethren  participate  In  that  wealth,  which 
one  of  them  gains  by  valour  or  the  like,  using  any  common  property,  either  a  vehicle  [or 
weapon]  or  the  like ;  to  him.  two  shares  should  be  given  :  but  the  rest  should  share  alike.'^ 

18.  Vyasa  defines  the  GIFTS  of  affectionate  kindred,  [saudayakam].  **  That  which  is 
ecelred,  by  a  married  woman  or  by  a  maiden,  in  the  house  of  her  husband  or  of  her  father, 
rom  her  husband  or  from  her  parents,  is  termed  the  gift  of  affectionate  kindred."    Katya- 
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yana:  **  What  i»  raoelTed  with  a  damnl  equal  in  diM,  at  the  time  of  aooeptlng  her  [in 
marriage],  let  a  man  consider  as  wealth  recelTed  with  the  maiden  ;  it  Is  deemed  pure,  and 
tiromotefl  increase  Tof  prosperity]  :  Bnt  let  him  know  that  to  be  recelyed  on  account  of 
marriage,  which  is  accepted  by  him  with  his  bride :  all  each  wealth  is  considered  as 
Tlndicating  the  solemn  rite." 

14.  What  is  acquired  In  this,  or  a  similar  manner  :  *'  The  Arsha  rite  again  [consists  in 
KlTlng  his  daoghtol  after  having  received  a  pair  of  kine,*'  Is  dencnninated,  toealth  received 
with  the  maiden.  Here  even,  like  wealth  aoqoired  by  learning,  snch  acquisition  also  Is  im- 
partible, if  it  be  acquired  without  detriment  to  the  father's  estate :  Bnt,  if  gained  by  any 
other  means,  except  learning  or  the  other  [specified  modes].  It  Is  even  liable  to  partition. 

'  And  so  Manu  :  "  And  if  all  of  them,  being  unlearned,  acquire  property  [before  partition] 
by  their  own  labour,  there  shall  be  an  equal  dlYlslon  of  that  property  [without  regard  to 
the  first  bom] ;  for  it  was  not  the  wealth  of  their  father  :  this  rule  is  clearly  settled." 
Iiabour,  employment  In  agriculture,  &c.  Not  of  their  fcUher,  is  to  be  taken,  as  without 
aflflistance  from  the  father's  wealth. 

15.  Other  things  exempt  from  partition,  hare  been  enumerated  by  Manu  :  **  Clothes, 
Tehicles,  omamente ;  prepared  food,  water,  women,  sacrifices  and  pious  acts ;  as  well  as 
the  common  way,  are  declared  not  liable  to  distribution."  VBHICLBS,  conveyanoes.  The 
OLOTHBS,  CON  VBY AN 0B8,taiii  ORNAMENTS,  belong  reepectlYely  to  the  possessor,  if 
they  are  of  equal  value.  If  the  value  of  one  article  be  more  or  less  than  that  of  another, 
then  let  them  be  divided. 

16.  But  the  CLOTHES,  ftc  and  other  [things]  WORN  BY  THB  FATHER  must  be  given 
to  the  person  who  pariakeeof  food  at  his  obsequies ;  as  directed  by  Brhaspati :  '*  The  clothes 
and  ornaments,  the  bed,  and  similar  furniture,  appertaining  to  the  father,  as  well  as  his 
Yehide  and  the  like,  should  be  given,  after  perfuming  them  with  fragrant  drugs  and 
wreaths  of  flowers,  to  the  persons  who  partakes  of  the  funeral  repast." 

17.  If  the  GOATS,  &c  be  UNEQUAL  IN  NUli  BER,  a  distinct  mode  of  disposal  is  or- 
dained by  Manu  :  **  Let  them  never  divide  a  single  goat  or  sheep,  or  a  single  beast  with 
nndoven  hoofs :  a  single  goat  or  sheep  belongs  to  the  first  Ixnu." 

18.  Both  the  PREPARED  POOD  and  WATER,  are  to  be  enjoved  [by  all]  according  to 
their  oocaslouA.  Women,  F  KM  ALB  SLAVES.  If  they  be  of  an  odd  number,  they  are  to 
be  caused  to  work  [for  all]  according  to  their  occasions.  Bnt  if  of  an  even  number,  they 
are  to  be  distributed. 

19.  However,  If  they  were  set  apart  by  the  father,  they  are  not  to  be  distributed,  even 
if  of  an  equal  number,  by  reason  of  this  text  of  Gautama  :  "  No  partition  is  allowed,  in  the 
ease  of  women  connected  [with  the  father  or  with  one  of  the  co-heirs]." 

90.  According  to  the  Kalpatam  :  *  By  the  term  SACRIFICES  and  PIOUS  ACTS,  [Toga- 
kshema]  holy  counciUors,  family  priests,  and  the  lik^  are  denoted.'  But  Laugakshl  says  : 
**  The  learned  have  named  a  conservatory  act,  kshema ;  and  a  sacrificial  one,  yoga  :  both 
are  pronounced  Indivisible  :  and  so  are  the  bed  and  the  chair."  In  this  place,  a  conser- 
rato^  act,  means  [construction  of]  tanks,  gardens,  and  the  like  :  a  sacrificial  one,  a  grand 
sacrifice,  a  feast  to  Brahmans,  and  the  like.  The  meaning  is  this  :  Whatever  property  Is, 
with  consent  of  all  whilst  In  a  state  of  unity,  set  apart  for  this  purpose,  and  keot  by  one 
Individual,  with  that  very  properiy  that  act  of  religion  shall  be  executed,  by  tnat  sune 
indlvldnal,  and  by  no  other  :  Neither  shall  all  Join  for  the  purpose.  The  common  toay, 
the  way  to  the  house  or  the  like,  also  land  for  a  cattle  pasture,  and  the  like. 

31.  As  for  this  text  of  Sankha  and  Llkhlta  :  "  No  division  of  a  dwelling  takes  place  ; 
nor  of  water-pots,  ornaments,  and  things  not  of  general  use  :"  and  this  of  Vyasa  :  **  A 
place  of  sacrifice,  a  field,  a  vehicle  dressed,  food,  water,  and  women,  are  not  divisible 
am(Hig  kinsmen,  though  [transmitted]  for  a  thousand  generations,"  whereby  thev  declare 
the  impartible  nature,  both  of  a  dtoeUing  and  Ajletd,  they  have  reference  to  a  RELIOIOUS 
FOUNDATION,  and  LAND  FOR  CATTLE  PASTURE,  and  the  like ;  [or  else]  to  the 
prohibition  of  tne  partition,  bv  the  Eshatriya  or  other  [son  of  a  Brahman  by  women  of  the 
other  tribes.1  of  these  two  things,  obtained  [by  the  Drahmani  by  acceptance  of  donation  ; 
because  It  has  been  already  noticed  as  forbidden.  Or  [thlrdlvj.  It  may  refer  to  a  parilLlon 
of  even  these  two  things,  when  of  little  price,  at  a  valuation,  and  not  by  actual  division 
of  them. 

32.  Brhaspati  declares  a  distinction.  In  regard  to  CLOTHES  AND  OTHER  MATTERS  : 
"They  bywhcmilt  is  affirmed,  that  clothes  and  the  like  are  indivisible,  have  not  proved 
that  the  collected  wealth  of  opulent  men,  their  vehicles  and  ornaments,  shall  not  be  divided ; 
properiy  held  in  common  [would  be]  unemployed,  for  it  cannot  be  given  to  one  [In  ex- 
clusion of  another]  :  therefore  it  must  be  divided  by  [some  mode  deduct  from]  reasoning  ; 
else  it  would  be  useless.  By  the  sale  of  clothes,  and  ornaments ;  on  the  recovery  of  a 
written  debt;  by  compensating  the  dressed  food  with  [an  equal  allotment  of]  undressed 
grain ;  an  [equitable]  partition  Is  made."    **  Water  drawn  from  a  [single]  well  or  pool. 
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shall  be  taken  by  tarns  :  Let  a  [single]  female  slave  be  snooessiTely  employed  by  oo-liein 
in  their  respective  hooaes,  aooordlng  to  their  several  shares  ;  If  nomerons,  the  slave  shall 
be  distributed  In  eqnal  allotments  :  such  Is  the  law  In  respect  of  female  servants.  A  bridge 
and  e  field  shall  be  shared  [by  co-heirs]  in  due  proportion  :  and  the  pasture  ground  for 
cattle  shall  be  used  by  the  oo-helrs  in  proportion  to  their  allotments."  On  the  r^ooverp, 
meaning  by  levying  it  from  the  debtor. 

38.  Katyayana  :  **  Wealth  which  has  been  fixedly  assigned  for  the  purpose  of  religion 
and  entered  in  a  deed ;  and  likewise  water ;  slaves  also,  and  such  fixed  property  [or  a 
corody,  nlbandha]  as  has  gone  in  order  of  descent ;  clothes  that  have  been  worn,  and  oma* 
ments,  donot  resemble  [divisible  effects].  According  to  the  time  they  have  been  enjoyed, 
even  so  let  them  be  made  ui)eof'[in  turns]  by  the  brothers."  TFeoU^  means  such  as  has 
been  set  apart  as  the  share  [to  be  en>ended  for]  religion,  and  so  entered  in  a  deed.  WcUer, 
contained  in  wells  or  the  like.  Fixed  property,  a  means  of  livelihood  [vrittl.]  Do  not 
resemble,  [that  is,  are]  unfit  for  partition. 

24.  The  division  of  PROPERTY,  OONGEALED  by  deceit  from  the  other  brethren,  is  thus 
explained  by  Yalnavalkya  :  **  Effects  which  have  been  withheld  by  one  co-heir  from  another 
and  which  are  discovered  after  the  separation,  let  them  again  divide  in  equal  shares  :  this 
is  a  settled  rule."  Effects,  withheld,  whether  by  the  eldest,  younger,  or  other  brother, 
among  the  co-heirs  ;  for  thus  says  Manu  :  "  An  eldest  brother,  who  from  avarice  shall 
defraud  his  younger  brothers,  shall  forfeit  the  honours  of  his  primogeniture,  be  deprived 
of  his  [additional]  share,  and  be  chastised  by  the  king." 

25.  In  this  place,  also,  the  term  eldest  brother,  is  used  merely  to  denote  the  hein 
generally*  by  the  argument  exemplified  in  the  loaf  and  staff ;  and  the  meaning  is  :  *  Tf 
blame  attaches  even  to  the  eMost,  how  much  more  to  the  younger  ones  ?'  Even  so  Gantama: 
**  Him  indeed,  who  deprive  an  heir  of  his  right  share,  he  does  certainly  destroy  ;  or,  if 
he  destroy  not  him,  he  destroys  his  son,  or  else  his  grandson."  Whoever  debars,  or  excludes 
from  partlcipatl6n,  an  heir,  or  person  entitled  to  a  share  ;  he,  being  thus  debarred  of  his 
share,  destroys  that  person,  who  so  debars  him  of  his  right ;  or  if  he  do  not  destroy  him, 
he  destroys  his  son,  or  his  grandson. 

26.  Narada : "  That  WEALTH,  which  has  been  AOQIJIRBD  by  a  man  AFTER  SEPARA- 
TION, belongs  to  himself  alone  :  what  has  been  recovered,  after  being  seised  or  lost,  and  the 
before  mentioned,  [property]  may  be  afterwards  [divided]."  Before  mentioned,  as  [property] 
concealed  by  any  one,  among  the  co-heirs.  May  be  c^tertoanw,— divided  ;  is  wanting  [to 
complete  the  sense.]  Manu :  '*  When  any  common  property  whatever,  is  brought  toUght 
after  partition  has  been  affected,  that  is  not  considered  a  [fair]  partition  :  it  must  even  bo 
made  over  again." 

27.  Yalnavalkya  states  the  modes  of  decision  in  case  of  denial  of  partition  made  by  any 
one  :  "  When  partition  is  denied,  the  fact  of  it  may  be  ascertained  by  the  evidence  of  kins- 
men, relatives,  and  WITNESSES ;  and  by  WRITTEN  PROOF,  or  by  house  or  field  separately 
possessed."  From  the  term,  separately  possessed,  we  must  understand  It  of  house  or  land 
separately  given  [to  each,]  from  the  connexion  between  the  adjective,  and  the  thing  denoted 
by  it.  Narada  also  says :  *'  If  a  question  arise  among  co-heirs  in  regard  to  the  fact  of 
partition,  it  must  be  ascertained  oy  the  evidence  of  kinsmen,  by  the  record  of  the  dls- 
ttlbution,  or  by  SEPARATE  TRANSACTION  OP  AFFAIRS." 

28.  The  same  author  says  :  *'  The  religious  duty  of  unseparated  brethren  is  single. 
When  partition  has  indeed  been  made,  RBLIGIOUS  DUTIES  become  SEPARATE  for  each  of 
them.  Here  the  term  unseparated,  is  intended  even  to  denote  the  condition,  whilst  the  sub- 
stantive, brethren,  is  [merely]  a  general  term,  of  which  the  condition  is  so  denoted.  By  this 
[reasoning]  In  every  unseparated  family,  of  whomsoever  It  may  consist,  father,  grandfather  ; 
son,  son's  son ;  paternal  uncle,  brother,  brother's  son,  or  other  [member],  the  religions  duty 
is  even  single. 

29.  Here  again,  as  in  the  unity  of  place,  time,  agent,  and  the  like,  one  agent  is  by 
reasoning  obtained  for  several  causes,  as  supporting  several  parts  of  one  act ;  so  ev^n,  we 
may  understand  from  the  text,  that  there  may  be  distinct  acts,  of  agents  [otherwise] 
unseparated.  Hence  all  thos*'  religious  acts  required  for  performance  of  sacred,  as  well  as 
of  more  common  rites,  even  of  unseparated  brethren,  are  separate  for  each,  in  manner  of 
the  distinctions  In  the  nature  of  a  consecrated  and  a  common  fire,  and  the  like,  though 
mutually  connected.  Even  so  the  Sradha  also,  of  the  paternal  uncle,  brother,  son,  or  other 
[dying  without  a  son]  at  the  Amavasya,  and  other  [seasons].  Is  erven  separate,  by  reason  of 
the  separation  of  the  deified  [person  from  ihe  parvana  rite] :  But  the  sradha  &c.  of  brothers 
[dying]  without  [maintenance  of]  a  s.icred  fire,  is  to  be  executed  by  one  instrument  [or 
agent]  only  because  all  the  deified  persons  are  conjoined.  In  case  of  separation  of  place,  oy 
residence  abroad,  the  sradhas  are  even  separate.  The  [extra]  acts  with  the  fire,  requisite 
for  the  rites  of  those  who  maintained  a  sacred  fire,  also,  are  even  separate ;  but  the  worship 
of  the  household  deities,  the  Vaisvadeva  and  other  rites,  are  to  be  done  by  one  agent  only. 
Even  so  Sakala  says :  "  Residing  with  one  dressing  of  food,  worship  of  a  single  house- 
hold deity,  and  moreover  one  single  sacrifice  at  meals  to  the  vlsvadevas,  or  manes,  shew 
unity.    In  a  family  of  divided  brethren,  these  acts  are  performed  in  each  house  separately.** 
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ao.  Ab  for  tbe  text  of  AarmlajraiUL  m  qaoted  In  tbe  ParlJaU :  <*  Of  those  who  reside  with 
one  drenlng  of  food,  even  if  [preyioiuij]  separated,  O  my  lord,  one  alone  shall  perform  thosA 
Umr  saorificee,  which  follow  the  Vakyagnya ;  if  men  of  the  twice-born  classes,  nnseparated  aa 
well  as  separated,  have  their  meal  dressed  separate,  let  them  each  celebrate  these  sacrifloea 
diatlnct,  prerions  to  taking  their  food,  day  by  day :"  it  has  reference  to  persons  re-nnited 
(after  separation,]  because  this  oonclosion  is  clearly  ascertained,  from  the  one  phrase,  **  of 
separated  persons  also,  residing  with  one  dressing  of  food,"  and  the  other :  **  of  separated, 
mod  nnseparated  [co-paroenerr*  in  the  text.j 

SI.  Therefore,  in  case  there  be  a  separate  dressing  of  food,  among  re-onited  [oo-paroeners] 
the  great  sacrifices  [ If  ahayagnya]  are  separate.  The  Vakyagnya,  is  the  Brahma-yagnya. 
The  phrase,  those  which  foUow  U^  is  here  the  atadgnna  form  of  a  BahUTrihi  compound,  [not 
being  a  component  part  of  that  which  it  denotes ;]  or  if  it  were  of  the  other  form,  [being  a 
component  part,]  the  phrase,  the  Vakyagnya,  and  the  rest,  would  be  void  of  meaning  ;for 
tbe  ascertainment  of  all  the  fbnr  is  certain,  even  from  the  fact  that :  in  giving  up  the  first 
of  the  five  ceremonies,  there  would  be  no  attainment  of  the  end.  Hence  the  Brahma  yagnya 
la  to  be  even  separately  done.  But  [after  all,]  these  two  texts  are  not  respected  by  venerable 
authors. 

83.  And  these  texts  also,  recorded  in  the  Dharma  Pravrtti :  **  Sons  nnseparated  must 
celebrate  one  annlveraary  Srsiddha  for  both  parents :  if  they  be  In  different  countries,  they 
may  perform  separately  [it,  wltb]  the  Darsha  [or  Amavasya]  and  monthly  Sraddhas :  if 
they  be  abroad  m  other  towns,  nns^arated  brethren  are,  even  at  all  times,  to  celebrate  the 
Darsha,  and  monthly  Sraddha  for  both  parents,  each  separately :  When  nnseparated,  but 
resident  in  different  towns,  each  living  upon  the  wealth  acquired  by  himself,  those  brothers 
abould  celebrate  the  Sraddha  and  Parvana,  each  separately,"  with  the  following  one  in  the 
Smrti  Samuchchaya  :  *'The  Vlsvadeva  sacrifice,  and  the  anniversary  Sraddha,  as  well  as  the 
Mahalaya  [or  Pitra  paksha]  rite,  are,  in  case  the  family  be  spread  abroad,  to  be  celebrated 
separately,  and  the  Darsha  Sraddha  in  like  manner :"  are  by  a  certain  author,  said  to  have 
reference  to  re-united  brethren  residing  in  different  countries.  The  correct  opinion  how- 
ever is,  that  these  even  are  all  unauthentic. 

8S.  Or  else,  If  there  be  unity  of  pliice,  time,  agent,  and  the  rest,  the  Instrumentality  of 
one  only.  Is  found  by  reasoning.  But  where  the  agents  are  different,  and  the  same  results  by 
tbe  text  itself ;  for,  in  a  difference  of  place,  there  is  a  want  of  concurrence  both  of  the  text 
and  reasoning  too;  and  therefore,  the  separate  performance  of  Sraddhas  and  other  rites,  by 
any  one  of  them  whomsoever,  is  founded  In  reason :  which  is  my  conclusion. 

84.  Narada  declares  other  signs  also,  of  partition  :  "  Separated  but  not  nnseparated, 
tnrethien,  may  reciprocally  bear  testimony,  become  sureties,  bestow  gifts,  and  accept  presents." 
*  Gift  and  acceptance ;  cattle,  grain,  houses,  land,  and  attendants,  must  be  considered  as  dis- 
tinct among  separated  brethren  as  also  the  rules  of  gift;  Income  and  expenditure.'  Those 
by  whom  such  matters  are  publicly  transacted  with  their  co-hiers,  may  be  known  to  be  sepa- 
rate, even  without  written  evidence."  Qi/t  and  acceptance  have  reference  to  borrowing 
trunsactlons.  Those  very  terms,  *  gift  and  acceptance,'  are  repeated  in  the  second  text  for 
the  sake  of  clearness.  Acceptance  of  cattle  and  the  rest  among  separated  persons,  accom- 
plished by  each  apart,  is  even  the  means  of  generating  [sole]  ownership  but  among  nnsepa- 
rated brethren,  acceptance  by  one  alone  is  the  origin  of  the  [Joint]  ownership  of  the  others 
alsa  The  rules  q/  gi/t,  written  deeds,  and  the  like.  Income  entry  [or  accumulation]  of  prin- 
cipal and  Interest,  or  the  like,  Brhaspatl :  **They  who  have  their  income,  expenditure, 
and  wealth  distinct,  and  have  mutual  transactions  of  money  lending  and  tralfic,  are  undoubt- 
edly separate."  Yi^navaikya :  **  It  is  declared,  that  brethren,  husband  and  wife,  father 
and  son,  cannot  become  sureties  for  each  other  before  partition  nor  reciprocally  lend,  nor 
give  evidence  for  each  other. 

85.  In  default  of  all  these  signs  of  partition,  ordeal  [must  be  resorted  to],  since  the  very 
same  author  has  declared  :  **  In  the  absence  of  all  these,  a  divine  test  is  prescribed."  Aa 
for  the  text  of  Vrddha  Yajnavalkya  :  **  In  doubts  upon  the  subject  of  partition,  the  division 
must  be  proved  by  the  kinsmen,  witnesses,  and  written  deeds  :  proof  by  ordeal  Is  not  to  be  ;** 
It  hasrerarenoe  to  the  existence  of  other  signs. 

86.  In  case  also  of  total  failure  in  ascertaining  whether  they  were  separated  or  united, 
a  fresh  partition  is  enjoined  lur  Mann  :  '*  When  theie  isa  DOUBT  OF  PARTITION  among 
the  co-heirs,  a  partition  must  be  again  made,  even  though  they  have  taken  separate  places  of 
abode."   Narada  states  the  duties  of  separated  co-heirs :    **  when  there  are  many  persons 

Eong  from  one  man,  who  have  their  [religious]  duties  [dharma]  apart,  and  transactions 
ra]  apart,  and  are  separate  in  the  materials  of  work  [karma  gunah],  If  they  be  not  acoor- 
t  in  affaire,  should  they  give  or  sell  their  own  shares,  they  do  all  that  as  they  please  :  for 
thej  are  maatere  of  their  own  wealth."  DuUea ;  ceremonials,  that  is,  the  five  great  sacrifices, 
Cpara.  81,1  ano  the  like.  7  ransoctions,  commerce,  and  the  like  worldly  acts.  ThetncUeriaU 
of  leork,  household  necessaries,  and  the  like,  as  the  means  of  performing  the  acts  [of  the 
householder].  By  the  separate  existence  of  these,  a  partition  is  manifested.  The  sense  is, 
thai  they,  so  separated,  may  [each],  even  without  the  consent  of  the  others,  make  the  gift, 
sale,  or  other  alienation  [of  their  respective  shares]. 
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S7.  Ai  for  the  text  of  Brbaspmti:  **  Separated  heirs*  as  thoae  who  are  niueparated,  are 
equal  in  respect  of  Immoyables ;  for  one  has  not  pow^  oTer  the  whole,  to  give,  mortgage,  or 
•ell  it ;"  according  to  Madana.  it  is  for  potting  a  stop  to  the  right,  among  co-heirs,  even 
separated  as  to  their  shares  of  [movable]  effects,  [though  nnseparated  in  ower  respects],  to 
dispose,  bv  gift  or  other  mode,  wlthoot  [general]  consent,  of  mtn,  or  the  like,  the  prodnoe 
of  nndivided  fields,  or  other  [fixed  property].  According  to  vljnanesvara  and  others,  it  ia 
for  the  sake  of  obviating  nny  fatnre  doobt,  whether  they  be  separated  or  anlted  for  by  the 
consent  of  those  nnseparated,  the  facility  of  the  transaction  Isenaored. 

t8.  The  same  author,  with  reference  to  one  separated  by  his  own  wish,  and  afterwarda 
disputing,  says  :  **  If  he  subsequently  dispute  a  distribution,  which  was  made  with  his  owb 
consent,  be  shall  be  compelled  by  the  king  to  abide  by  his  share,  or  be  amerced  if  he  penist 
In  contention."    OontmUon,  pertinadoos  pursuit. 

Section  VIII. 

On  Oh$trucUd  Heritage  or  tuccessum, — ISaprtUibandka  Daya.'] 

1.  Now,  of  the  degrees  of  suooeasion  to  obstructed  heritage.  Yalnavalkya  thus  relates 
the  ORDRK  OF  8UCCBS8ION  TO  THE  WEALTH  OF  ONE  [DYING]  SEPARATED  and 
not  re-united  :**  The  wife  and  the  daughters  also;  both  parents;  brothers  likewise,  and 
their  sons ;  gentiles,  cognates,  a  pupil,  and  a  fallow  student :  on  failnre  of  the  first  among 
these,  the  next  in  order  is  indeed  heir  to  the  estate  of  one,  who  departed  for  heaven  leaving 
no  male  issue.    This  rule  extends  to  all  [persons  and]  classes." 

3.  The  WIFE,  if  faithful  to  her  husband,  takes  his  wealth  :  not  if  she  be  unfaithful ; 
for  it  is  declared  by  Katyayana  :  **  Let  the  widow  succeed  to  her  husband's  wealth,  provided 
she  be  chaste."  8o  Harita  says  :  **If  a  woman  become  a  widow  in  her  youth,  be  headstrong, 
[suspected  of  incontinence]  a  maintenance  must  in  that  case  be  given  to  her,  for  the  support 
of  life."  Prajapati :  **  Dying  before  her  husband,  a  virtuous  wife  partakes  of  his  consecrated 
fire ;  or  if  her  husband  die  [before  her,  she  shares]  his  wealth ;  this  is  a  primeval  law." 
ConsecrcUed  flre^  all  the  [five  sacred]  fires.  The  same  author  says  :  "  Having  taken  his  mov- 
able and  Immovable  property,  the  base  and  the  precious  metals,  the  liquids,  and  the  clothes ; 
let  her  duly  offer  his  monthly,  half-yearly,  and  yearly  funeral  repasts ;  with  presents  offered 
to  his  maoes,  and  by  pious  liberality,  let  her  honour  the  paternal  uncle  of  her  husband,  his 
spiritual  parents,  and  daughter's  sons,  the  cbildren  of  his  sisters,  his  maternal  uncles,  and 
also  ancient  and  unprotected  persons,  guests,  and  females,  [of  the  family]."  Base  miiaU, 
namely,  tin,  lead,  and  the  like. 

8.   As  for  this  text  of  Brhaspati :  "  Whatever  property  a  man  possesses,  of  eveir  kind, 
;er  division,  whether  mortgaged,  or  other,  that  the  wife,  [in  whatever  torm  married,  Jaya" 
shall  enjoy  after  the  death  of  her  husband,  with  the  exception  of  fixed  property.    Even  i 


after  division,  whether  mortgaged,  or  other,  that  the  wife,  [in  whatever  tonn  married,  Jayal 
shall  enjoy  after  the  death  of  her  husband,  with  the  exception  of  fixed  property.  Even  if 
virtuons  and  if  partition  have  been  made,  a  woman  Is  not  fit  to  enjoy  real  property,"  It, 


according  to  the  Smrti  Chandrika,  refers  to  a  wife  who  has  not  [even]  a  daughter  ;  for  a 
woman  having  a  daughter  obtains  the  fixed  property  also.  Madhava,  again,  considers  it  to 
relate  to  the  prohibltlion  of  sale,  or  other  transf^,  of  real  property,  by  a  widow,  without 
oononrrence  of  the  heirs. 

4.  As  for  this  text  of  Katyayana  :  "  After  the  death  of  the  husband,  the  widow,  pre- 
0ervlng[the  honor  of]  the  family,  shall  obtain  the  shares  of  her  husband,  so  long  as  she 
lives:  but  SHE  HAS  NOT  PROPERTY  [THEREIN,  TO  THE  EXTENT  OF]  GIFT,  MORT- 
GAGE,  OR  SALE  ;"  it  is  a  prohibition  of  gift  of  money,  or  the  like,  to  the  Bandi,  Charana, 
and  the  like  [swindlers].  But  gift  for  religious  objects  [not  visible],  and  mortgage  of  the 
llk^  suitable  to  those  objects,  may  even  be  made,  since  fixed  and  movable  property  are 
both  noticed,  in  the  above  quoted  text :  *'  Having  taken,"  &c.  [para.  3nd]  and  from  this  of 
Katyayana  himself  :  **  A  widow,  actively  envaged  in  meritorious  observances  and  fasts, 
constant  in  the  duties  of  her  widowhood,  intent  upon  restraining  [her  passions],  ana 
making  holy  gifts,  even  if  wanting  a  son;  shall  reach  the  heavenly  abodes." 

6.  Moreover,  the  text  of  the  same  author  "  Heirless  property  goes  to  the  king,  deduct- 
ing however  a  subsistence  for  the  females,  as  well  as  the  funeral  charges  :  but  the  goods 
belonging  to  a  venerable  priest  [Srotriya]  let  him  bestow  on  venerable  priests :"  and  fur- 
ther that  of  Narada:  *'  Except  the  wealth  of  a  Brahmana  [property  goes  to  the  king  on 
failure  of  heirs],  A  king,  who  is  attentive  to  the  obligations  of  duty,  should  give  something 
as  maintenance  to  the  women  of  such  persons.  The  law  of  inheritance  \a  thus  declared  :" 
have  both  reference  to  women  set  apart,  because  the  term,  *  lawful  wife*  [Patnl],  is  not 
mentioned. 

6.  But  as  for  this  of  Narada :  **  Among  brothers,  if  any  one  die  without  issue,  or  enter 
a  religions  order,  let  the  rest  of  the  brethren  divide  his  wealth,  except  the  wife's  separate 
property.    Let  them  allow  a  maintenance  to  hia  women  for  life,  provided  these  preserve 
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imsiilUed  the  bed  of  their  lord.  But  If  they  behave  otherwise,  the  brethren  may  resume 
ttiat  allowaiioe,"  It  relates  to  the  WOMEN  OF  0KB  dying  UNSEPABATED,  [or]  re-milted, 
because  the  reading  [of  the  text]  Is  upon  that  very  subject,  according  to  Madana. 

7.  Eatyayana :  **  But  if  her  husband  have  departed  for  heaven,  the  wife  obtains  food 
and  raiment :  Or  [too],  if  unseparated,  she  will  receive  a  share  of  the  wealth,  so  long  as  she 
Uvea."  The  term  wueparatod  is  also  an  illustration  of  a  re-united  family.  The  word  *  but 
[too]' has  here  the  sense  of  *  or.'  From  this  results  a  double  object  of  the  text,  according  to 
Madana  :  the  last  [hemistich]  referring  to  a  wife  lawfully  married  ;  the  first,  to  a  woman 
set  apart.  The  foundation  of  this  exposition  is  to  be  considered.  But  rindeed]  the  same 
author  clearly  explains  the  real  meaning :  **  She  who  Is  intent  upon  her  service  to  her 
venerable  Guru,  is  fit  to  enjoy  the  share  assigned  :  should  she  not  perform  her  proper  duty, 
he  shall  order  her  [only]  clothes  [already]  worn,  and  a  morsel  of  food."  Ber  Ovru^  her 
father-in-law,  and  other  [yenerable  relatlvesl.  At  his  pleasure,  she  may  receive  a  share  : 
otherwise,  merely  food  and  raiment.    This  is  the  meaning. 

8.  The  same  author  says  :  **  But  a  wife,  who  does  malicious  acts  injurious  to  her 
husband,  who  has  no  sense  of  shame,  who  destrojrs  his  effects,  or  who  takes  delight  in  being 
faithless  to  his  bed,  is  held  unworthv  of  sq>arate  property  [stridhana],"    As  for  this  text : 


**  Let  them  follow  this  very  same  rule  also,  with  females  degraded  Tby  crime]  :  but  clothes 
and  grain  are  to  be  given  to  her,  and  let  her  be  caused  to  reside  within  the  house,"  it  has 
reference  to  a  husband  [living,]  says  a  certain  modem  compiler.  This  very  rule  that  is, 
regarding  the  divorce  of  a  degraded  [wife]. 

9.  Even  a  mere  maintenance  is  for  a  WOMAN  SUSPBOTED  OF  INOONTINENCB, 
from  this  text  of  Harita  :  **  If  a  woman,  becoming  a  widow  in  her  youth,  be  headstrong 
[suspected  of  incontinence],  a  maintenance  must  in  that  case  be  given  to  her  for  the 
■uppoATt  of  life."  Headttrvng^  according  to  the  Mitakshara,  means  'suspected  of  incon- 
tinence.* This  establishes  our  argument.  [The  wife,  if  faithful,  Ac.  para  2nd],  that  a 
lawfully  married  wife  restrained  [in  her  conduct],  takes  the  wealth.  But  if  there  be  MORE 
THAN  ONE,  they  wlU  divide  it,  and  take  shares. 

10.  In  default  of  the  wife,  the  DAUGHTER  succeeds.  Even  as  Mann  says :  "The  son  of 
a  man  is  even  as  himself,  and  the  daughter  is  equal  to  the  son  :  how  then  can  any  other 
inherit  his  property,  but  a  daughter,  who  is  as  it  were  himself."  If  there  be  more  daughters 
than  one,  they  are  to  divide  [the  estate],  and  take  [each  a  share.] 

11.  In  »  case  also,  where  some  of  them  are  married,  and  some  unmarried,  the  UNMAR- 
RIED ones  alone  [succeed],  by  reason  of  this  text  of  Eatyayana  :  **  Let  the  widow  succeed 
to  her  husband's  eitate,  provided  she  be.chaste ;  and  in  default  of  her,  the  daughter  inherits, 
if  unmarried." 

13.  Among  the  MARRIED  ONES,  when  some  ARE  POSSESSED  OF  [other]  WEALTH 
and  others  are  DESTITUTE  of  any,  these  [last]  even  will  obtain  [the  estate],  from  this  text 
of  Gautama :  "  A  woman's  property  goes  to  her  daughters,  unmarried,  or  unprovided  for." 
Unprofyided,  destitute  of  wealth.  Those  acquainted  with  traditional  law,  hold,  that  the 
word,  *  woman's  [wife*]  includes  the  father's  also. 

IS.  In  default  of  daughters,  the  DAUGHTER'S  SON  [succeeds],  by  the  text  of  Vishnu  : 
**  If  a  man  leave  neither  son.  nor  son's  son,  nor  Twife  nor  female]  issue  the  daughter's  son 
shall  take  his  wealth.  For  in  regard  to  the  obsequies  of  ancestors,  daughter's  sous  are 
considered  aa  eon's  sons." 

14.  In  default  of  the  daughter's  son,  comes  the  FATHER ;  in  default  of  him,  the 
MOTHER ;  even  as  Eatyayana  says :  **  The  widow,  being  a  woman  of  honest  family,  or  the 
daughters,  or  on  failure  of  them,  the  father,  or  the  mother,  or  the  brother,  or  bis  sons,  are 
ironounced  to  be  the  heirs  of  one  who  leaves  no  male  issue  :"  and  likewise  Vishnu  :  **  The 
wealth  of  him  who  leaves  no  male  issue,  goes  to  bis  wife ;  on  failure  of  her,  it  devolves  on 
daughters  ;  tn  default  of  daughters,  it  devolves  on  the  daughter's  sons  :  if  there  be  none,  it 
belongs  to  the  father ;  if  he  be  dead,  it  appertains  to  the  mother  ;  on  failure  of  her,  it  goes 
to  the  brothers  ;  after  them  it  descends  to  the  brother's  sons  ;  if  none  exist,  it  goes  to  the 
relations  [sakalya].'* 

1(.  As  for  the  opinion  of  Vijnanesvara  :  *  that  in  the  complex  term  parents,'  the  omis- 
sion of  one  term  and  retention  of  the  other  [ekashesa]  constitutes  an  exception  to  the 
regular  compound  [dvandva],  and  although  the  order  [of  construction]  be  not  certainly 
defined,  vet  the  meaning  [In  f avotur  of  the  mother's  priority]  may  be  understood,  because 
the  word  *  mother*  stands  first  in  the  proner  form  of  the  compound  ;  also,  from  the  conse- 
cutive order  of  the  particular  compound  [*  mother  and  father*]  being  the  rule,  of  which  the 
omission  of  one  term  and  retention  of  the  other  rparents']  is  the  exception,  and  since  the 
father  is  a  common  parent  to  many  sons,  whilst  the  mother  is  not  so ;  therefore,  of  the  two 
the  mother  in  the  first  instance  takes  the  estate;  and  on  failure  of  her  the  *  father,'  it  must 
be  set  a«dde,  as  contrary  to  those  texts  :  for  the  word  *  mother*  being  placed  mt,  in  the 
proper  form  of  the  compound,  is  an  exception  to  the  general  rule,  in  regard  to  the  option 
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allowed  for  the  omission  of  one  term  and  retention  of  the  other ;  and  further,  there  is  a 
want  of  proof,  in  fixing  the  pn^ier  order  according  to  the  diflnsion  or  condensation  [of  the 
parental  power]. 

16.  In  default  of  the  mother,  the  UTERINE  BROTHER  ;  in  default  of  him  HIS  SON. 
As  for  the  declaration  of  Vijnanesyara  and  others.  *  that  in  default  of  the  uterine  brother/ 
those  by  different  mothers  succeed  ;  on  failure  of  them,  the  *  sons  of  the  uterine  broths,'  ft 
is  wrong  :  since  the  term  •brother'  has  the  force  of  •  whole  brother,'  and  a  secondary quallty 
Is  implied  by  the  term,  *  brother  by  another  mother ;'  and  hence  an  exposition  in  favour  of 
both,  is  contrary  [to  reason].  Some  however  say,  upon  the  term  *  brothers  :*  That  since  : 
**  Brothers  and  sisters,  with  sons  and  daughters"  is  one  of  the  maxims  [of  Panlnl],  and 
the  term  *  brothers  and  sisters,'  resolves  into  [the  complex  term] '  brothers,*  by  the  omission 
of  one  term  and  retentl<»i  of  the  other,  in  a  compouna  of  two  species  ;  therefore,  in  default 
of  brothers,  the '  sister  [Hucceeds]  :'  But  it  Lb  not  so,  because  there  is  a  want  of  proof  [of 
the  correctness]  of  omitting  one  term,  and  retaining  the  other,  in  a  compound  of  two 
species. 

17.  The  sons  of  a  brother,  also,  if  themselves  fatherless  at  the  time  of  the  paternal 
nude's  death,  provided  they  are  capable  of  understanding  [the  use  of]  property,  will  divide 
the  father's  share  with  their  father's  other  brothers,  after  the  example  :  **  Among  GRAND* 
SONS  by  different  fathers,  the  allotment  of  shares  is  according  to  the  fathers." 

18.  In  default,  of  brother's  sons  succeed  the  GENTILE  RELATIONS,  [Gotraja] 
WITHIN  THE  SEVENTH  DEGREE,  being  connected  by  funeral  oblations,  [sapinda].  The 
first  among  these  is  the  PATERNAL  GRANDMOTHER,  from  this  text  of  Manu  :  **  The 
mother  also  being  dead,  the  father's  mother  shall  take  the  heritage,  [on  failure  of 
brothers  and  nephews.]"  Even  thongh  she  is  [here]  mentioned  Itom^lately  next  to  the 
mother,  still  she  is  to  be  entered  at  the  end,  after  the  brother's  sons,  after  the  manner  (Xf 
the  entry  of  [the  sraddha  for]  incidental  persons  at  the  end.  [as  deceased  acquaintances,  &&], 
because  the  placing  her  In  the  middle  [is  in  violation]  of  the  rank  fixed  for  each,  as  far  as 
brother's  sons.  [para.  1.] 

19.  In  default  of  her,  comes  the  SISTER  ;  under  this  text  of  Manu  :  "  To  the  nearest 
sapinda  [male  or  female],  after  him  in  the  third  degree,  the  Inheritance  next  belongs  ;"  and 
this  of  Brhaspati :  **  Where  many  claim  the  inheritance  of  a  childless  man,  whether  they 
be  paternal  or  maternal  relations,  [sakulya],  or  more  distant  kinsmen  [bandhava],  he  who 
Is  the  nearest  of  them  shall  take  the  estate."  And  [the  next  rank  is]  her'sboth  from 
her  being  begotten  under  the  brother's  family  name  and  there  being  no  further  reservation 
with  respect  to  the  gentile  relationship  [Gtotralatval:  it  does  not  particularly  specify  the 
same  gentile  kindred.  Neither  is  she  mentioned  in  the  text  as  the  occasion  of  taking  the 
wealth ;   [but  as  next  of  kin,  she  succeeds]. 

90.  On  failure  of  her,  the  PATERNAL  GRANDFATHER,  and  HALF-BROTHER 
are  both  to  share  and  take  it,  their  propinquity  being  equal,  since  the  [deceased  person's] 
own  father  was  begotten  by  the  former  of  those  two,  and  was  himself  the  begetter,  of  the 
latter,  as  well  as  of  the  deceased.  The  propinquity  being  similar,  and  there  being  a  want 
of  any  other  notice,  however  slight,  beyond  the  order  of  the  text,  or  the  like,  therefore. 
In  other  cases  also,  we  must  act  even  thus.  For  this  reason,  in  default  of  these  two,  tiie 
PATERNAL  GREAT-GRANDFATHER,  the  FATHER'S  BROTHER,  and  the  SONS  OF 
THE  HALF-BROTHER,  shall  take  and  share  It. 

31.  All  the  SAPINDAS  and  the  SAMANODAKAS  follow,  in  the  order  of  propinquity,  as 
enumerated  by  Manu :  **Now  the  relation  of  the  Sapindas,  [or  men  connected  by  the  funeral 
cake],  ceases  with  the  seventh  person,  [or  in  the  sixth  degree  of  ascent  or  descent,]  and 
that  of  Samanodakas,  or  those  connected  by  an  equal  oblation  of  water,  ends  only  when 
their  births  and  family  names  are  no  longer  known."  The  seventh,  must  be  understood  as 
of  him  passed  away. 

22.  If  no  distant  kinsmen  [Sodaka]  exist,  then  come  the  COGNATE  KINDRED 
[Bandhu],  who  are  thus  specified  In  another  Smrtl :  **  The  SONS  OF  his  own  FATHER'S 
SISTER,  the  SONS  OF  his  own  MOTHER'S  SISTER,  and  the  SONS  OF  his  own  MOTHER'S 
BROTHER,  must  be  considered  as  hie  own  cognate  kindred."  The  SONS  OF  his  FATHER'S 
PATERNAL  AUNT,  the  SONS  OF  his  FAT  HER'S  MATERNAL  AUNT,  and  the  SONS 
OF  his  FATHER'S  MATERNAL  UNCLE,  must  be  deemed  his  fcUher'a  cognate  kindred." 
•*The  SONS  OF  his  MOTHER'S  PATERNAL  AUNT,  the  SONS  OF  his  MOTHER'S 
MATERNAL  AUNT  and  the  SONS  OF  HIS  MOTHER'S  MATERNAL  UNCLES,  must  be 
reckoned  hi»  mother's  cognate  kindred."  Here  also,  the  order  [of  succession]  is  even  the 
order  of  the  text. 

28.  If  on  the  other  hand  [it  be  said] :  **  As  the  right  of  the  wife  and  all  the  others,  in 
succession  to  the  wealth,  is  derived  from  the  deceased  himself  alone,  even  so  that  of  the 
cognate  kindred  is  derived  in  like  manner  from  him  :  What  title  then  can  the  cognates  of 
the  father  or  of  the  mother  [of  the  deceased]  have  to  the  wealth  ?  The  term '  sons  of  the 
sister  of  the  father's  father,'  and  the  like,  is  only  for  the  sake  of  shewing  the  connexion 
between  the  name  and  person,  and  does  not  mean  a  connexion  with  the  wealth."  [I  answer] : 
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**  Bven  witliont  that  text,  if,  after  the  example  of  *  the  father's  maternal  mide,  his  paternal 
nnde,'  and  the  rest,  in  like  manner  also,  the  oontinnoos  application  of  that  term  [cognate] 
among  the  father's  and  the  mother's  cognates  be  held  to  exist,  by  conjunction  [of  Idn  throogh 
some  mtermediate  person],  we  shoold  have  the  absurdity  of  rendering  nnintelligible,  the 
connexion  between  name  and  persons.  Hence,  the  text  is  intelligible  only  by  the  accepta- 
tion of  paternal  and  maternal  cognates,  in  considering  that  snbject  in  the  rules  of  succes- 
sion to  property.  The  conclusion  is,  that  the  very  same  applies,  by  the  declaration  of  the 
cognate  affinity.  In  the  rules  for  Impurity  and  other  [mutual  obligations]." 

94.  In  default  of  cognate  kindred,  the  PRBCBPTOR ;  on  failure  of  him,  the  PUPIL ;  by 
this  text  of  Apastamba  :  **  If  there  be  ncmale  issue,  the  nearest  kinsman  inherite  :  or,  in 
default  of  kindred,  the  preceptor ;  or,  failing  him,  the  disciple."       ' 

35.  In  default  of  the  pupil,  the  FBLIiOW-STUDENT  is  the  successor ;  in  default  of  him* 
a  Srotriya;  from  the  text  of  Gautama  :  "Venerable  PEIBSTS  [Srotriya]  should  share  the 
wealth  of  a  Brahmana,  who  leaves  no  issue." 

36.  In  default  of  such  an  one,  any  other  BRAHMAIT  A,  by  reason  of  this  text  of  Katyayana : 
•«  But  in  default  of  all  those  the  lawful  heirs  are  such  Brahmans,  as  have  read  the  three 
Vedas,  as  are  pure  [in  bodv  and  mind],  as  have  subdued  their  passions.  Thus  virtue  is  not 
lost."  And  Narada  says  the  same :  **  In  every  case,  the  king  mav;take.the  wealth  of  a  snbject 
dying  without  an  heir,  except  the  estate  of  a  Brahmana  :  for  the  property  of  a  Brahmana 
dying  without  an  heir,  must  be  given  to  Srotrlyas." 

S7.  Brhaspati:  ''If  Kshatrtras.  Vaisyas,  or  8udras,dle  childless,  leaving  neither  wife 
nor  brother,  let  the  KING  take  the  property ;  for  he  is  indeed  lord  of  alL 

38.  Yajnavalkya  states  a  distinction  with  regard  to  the  ESTATES  OF  ASCBTI08,  and 
the  like :  **  The  heirs  of  a  hermit,  of  an  ascetic,  and  of  a  student  [Brahmacharl]  are,  in  their 
order,  the  PRECEPTOR,  the  virtuous  PITPIL,  and  the  SPIRITUAL  BROTHER  and 
ASSOCIATE  IN  HOLINESS."  TJte  seudctU.  a  perpetual  one,  for  the  father  and  the  rest 
even  are  [the  natural  heirs]  of  a  temporary  student.  The  aplrUucU  hnAher^  one  who  hM 
agreed  to  bear  the  appellation  of  *  brother.'  An  aasoeiate  in  Ju)Hne$9,  one  appertaining  to 
the  same  hermitage.  *  Being  a  spiritual  companion,  and  belonging  to  the  same  hermitase.' 
to  a  compound  of  nouns  designating  the  same  person.  [Kannmadharya  samasa].  According 
to  Vijnanesvara  [the  succession]  of  preceptors  and  the  rest^to  in  the  inverse  order.  But 
Madana  prefers  the  direct  order,  from  this  text  of  Vishnu:  *<The  spiritual  preceptor  shall 
take  the  property  of  a  deceased  hermit." 

89.  The  funeral  rites  of  the  deceased,  as  far  as  the  tenth  day's  rites  inclusive,  must  be 
performed  by  that  person  [among  the  heirs]  who  takes  the  estate,  whoever  it  may  be, 
[from  the  wife,  downwards]  even  as  far  as  the  king  himself.  Bven  thus  Vishnu  savs  : 
**  He  who  is  heir  to  the  estate,  is  the  giver  of  the  funeral  oblations."  This  same  matter  has 
been  fnl^  explained  by  me  in  the  Sraddha  Mayukha,in  determining  the  order  of  those 
entitled  to  perform  them. 

Seotion  IX. 

Of  Re-union  afUr  Partition, — ISamarishta,'] 

1.  Now  we  proceed  to  expound  the  doctrine  of  re-united  co-parceners.  On  this  subject, 
Brhaspati  defines  re-uaion :  **  He  who,  being  once  separated,  dwells  again,  through  affection 
with  his  father,  brother,  or  paternal  nncl^  is  termed  re-nnlted."  This  re-union,  according 
to  the  Mitakshara  and  others,  can  only  take  place  with  a  father,  brother,  or  paternal  uncle, 
not  with  others,  because  no  others  are  Included  in  the  text.  But  the  proper  sense  is,  that 
this  [RB-UNION.T  ARISES  even  FROM  THE  JOINT  LOCATION  OF  THE  MAKERS  OF 
THE  [FIRST]  PARTITION.  For  the  words  father,  and  the  rest,  are  merely  as  a  part  to 
denote  the  whole,  of  the  persons  who  make  the  partition,  after  the  example :  **  He  measures 
the  altar,  half  within,  and  half  without :"  otherwise,  there  would  be  a  division  of  the  text 
iteelf  [into  three].  Hence,  r»-unlon  may  take  place  with  a  wife,  a  paternal  grandfather,  a 
brother's  grandson,  a  paternal  uncle's  son,  and  the  rest  also.  **  He  who,  being  once  separated 
[from  the  co-heirs]  dwells  again  [in  common,  is  termed]  re-united :"  from  Joint  location  [of 
such  an  one],  the  sense  of  separated  brothers,  [one's  own]  sons,  and  the  like,  doee  not  result. 
[When  two  settle  thus]  '  The  present,  of  future,  wealth  of  us  two,  Ls  common  property,  until 
we  make  n  partition  a  second  time,'  when  there  existe  such  a  sign,  either  by  an  under- 
standing or  expressed  wish,  it  Ls  an  union. 

3.  In  this  place,  Mann  stetes  a  distinction  :  **  It  brethren,  once  divided  and  living 
again  together  as  parceners,  make  a  SECOND  PARTITION,  the  shares  must  in  that  case  be 
equal :  Uiere  Is  not  in  this  instance  any  right  of  primogeniture  [Jyeshtyam]."  Here,  some 
say :  **  That,  the  unequal  distribution  being  set  aside  by  the  phrase,  the  shares  must  in  that 

30 


Digitized  by  VjOOQIC 


194  INHERITANCE    (Hindus),  VYA.  MAT. 

case  be  equal,  the  prohibition  of  the  *  eldest  eon's  right*  is  repeated  rthongh  contrary  to  rules 
of  composition]  for  the  sake  of  making  it  clearly  understood,  that  althongh  there  is  to  be  no 
Inequality  in  maklngnp  the  share  of  the  eldest,  yet  In  the  distribution  ue  shares  may  be 
even  nneonal,  when  made  up  of  greater  and  lesser  shares,  at  the  time  of  re-milting  tike 
property. 

S.  But  since  the  term, '  eldest  son's  right'  [  Jyeshtyam]  and  the  like  is  merely  a  declara- 
tion of  the  general  meaning ;  therefore,  if  [the  contributions  to]  the  wealth  were  foreater 
and  less,  still  the  share  of  each  must  be  equal.  And  the  same  Is  the  popular  practice.  Hence, 
as  the  foundation  of  the  practice  is  derived  from  this  text,  any  supposition  of  a  declaratloni 
contrary  thereto,  is  at  yiuiance  with  reason ;  for  another  author  has  said :  **  The  body  of 
the  law,  like  Granmiar,  furnishes,  for  the  most  part,  the  foundations  of  popular  c  ^        " 


4.  Brhaspati  :  '*  II  anv  one  of  the  re-nnlted  brethren  acquire  wealth  by  science,  valour, 
or  the  like  [with  the  use  of  the  lolnt  stock],  two  shares  of  It  must  be  given  to  him,  and  the 
rest  shall  have  each  a  share."  According  to  Madana,  the  meaning  of  the  text  is,  that  a 
double  share  being  established  for  the  acquirer,  by  the  phrase,  *  to  the  acquirer,  two  shares ;' 
then,  in  a  partition  among  [unseparated]  brethren  not  re-unlted,  he  gets  two  shares,  only  in 
what  he  has  acquired  without  detriment  to  the  father's  wealth ;  but  in  a  [fresh]  partition 
among  re-united  brethren,  he  gets  two  shares  of  what  was  acquired  by  him,  even  if  at  the 
detriment  of  the  re-unlted  property. 

5.  Yajnavalkya  enumerates  the  ORDER  OF  THOSE  ENTITLBD  TO  SUOCBBO  TO  the 
wealth  or  ONE  RB-UNITBD :  "  As  of  a  re-unlted  [co-heir],  the  RE-ONITED  [00-HKIR], 
BO,  of  the  uterine  brother,  the  UTERINE  BROTHER,"  which  is  an  exception  to  the  regular 
succession  [falling  male  issue],  of.  '*  The  wife,  the  daughters,"  and  the  rest.  Hence,  this 
meaning  results,  that  it  is  the  re-unlted  paroenership,  and  not  the  condition  of  the  wife  [the 
daughter],  and  the  rest,  which  causes  a  preponderance  of  the  right  of  inheriting  the  property 
of  a  re-unlted  parcener. 

6.  As  for  the  doctrine  of  Yllnanesvara,  Hadana,  and  others,  *  That  this  also  refers  to 
one  devoid  of  son,  grandson,  or  great  grandson,  both  from  the  maxim**  that  the  subject 
forming  an  exception  be  of  a  nature  similar  to  that  [of  the  rule]  which  is  rejected,"  and  from 
the  want  of  connexion  between  the  terms  of  the  former  text :  **  Of  one  who  departed  tw 
heaven  leaving  no  male  issue,"  and  the  present  one :  therefore,  even  though  there  exist  a 
wife,  or  other  un-reunlted  near  heir,  of  such  any  one  dying  after  re-union,  still,  the  others 
alone  who  had  re-unlted  with  him,  will  take  his  estate,'  It  must  be  considered.  Since,  [In 
the  second  case],  there  is  a  want  of  proof,  in  the  connexion,  if  the  text  is  to  be  carried  on 
even  without  that  rule :  nor  [in  the  first  case].  Is  the  complete  similarity  [of  the  rule  and 
exception]  to  be  looked  for,  in  all  cases  of  share,  but  only  in  a  few  points;  [as  may  be  In- 
stanced] from  the  nature  of  a  'deceased  Sapinda,'  where,  in  default  of  connexion  between 
the  term,  *  leaving  no  male  Issue,'  and  that  of,  *  one  who  departed  for  heaven,'  they  wonld 
not  find  the  term, '  of  one  deceased.'  Yet  it  cannot  be  so,  for  that  very  term  is  found  In  tiie 
text  of  Manu,  to  be  presently  adduced  rpara.  18]:  **  be  deprived  of  his  allotment  at  the 
dlstribntion,  or  should  any  one  of  them  die :"  But  If  connexion  [of  the  terms]  be  allowed, 
we  should,  in  the  case  of  sons,  some  re-unlted  with  the  father,  and  some  not  re-unlted,  or  of 
grandsons  so  situated  with  sons,  have  them  shares  sharing  equally,  which  is  a  contradiction : 
and  in  the  case  of  one  having  male  issue,  this  text  does  not  apply. 

7.  And  here  again,  [such  connexion]  Is  at  variance  with  that  practice,  the  origin  of 
which  may  be  demonstrated  to  be  in  the  general  code  of  Law,  [para.  8].  But  [should  it  be 
said],  *  though  the  text  be  Inapplicable,  in  the  case  of  one  having  male  issue,  in  default  of 
such  connexion ;  yet  if  there  be  an  assemblage  of  sons  not  re-unlted,  with  brothers  re-united, 
or  the  like,  then  the  brothers  and  others  [re-unlted]  would  obtain  the  wealth,  not  the  sons 
or  others  [not  re-unlted],'  it  is  not  so ;  because  in  the  last  hemistich  of  the  [above]  text,  it 
will  be  shown  to  be  unworthy  of  respect. 

8.  The  sense  of  the  first  quarter  Tof  the  whole  text] :  *'  Of  a  re-unlted  [co-heir],  the  re- 
united [co-heir],  has  an  exception  in  the  second  quarto*  of  the  uterine  brother,"  with  which 
the  other  is  connected.  The  meaning  therefore  is,  that.  In  a  case  embracing  both  whole  and 
half  brothers,  all  re-united  together,  only  the  RE-UNITED  WHOLE  BROTHER  will  take 
the  wealth  of  the  re-nnlted  brother  deceased.    The  last  hemistich*  is  as  follows :    **  Shall 

gve  up  the  share,  to  [a  son  at  any  time]  bom ;  or  shall  retain  it,  if  he  died  [without 
rae] :"  and  the  sense  of  it  Is  this :  *  If  the  pregnancy  of  the  wife  of  a  deceased  re-unlted 
co-heir,  be  unascertained  at  the  time  of  dividing  the  [re-nnlted]  property,  and  a  son  be 
afterwards  bom,  the  PATERNAL  UNCLE  or  other  re-unlted  [parcener]  shall  give  the  share 
to  that  SON  ;  but  on  failure  of  him,  he  [the  uncle,  &c]  himself  shall  take  it.' 

9.  Here,  the  filial  relation  alone  affords  the  right  of  taking  the  father's  share ;  not  the 
fact  of  production  posterior  to  the  partition,  since  this  cannot  cause  such  a  result  besides,  it 
creates  [unnecessary]  prolixity  [to  specify  :  *  subsequently'  bora],  and  [thirdly],  would  have 
the  absurdity  of  denying  the  [known]  right  to  a  share,  in  the  case  of  a  son  produced  in  an- 
other part  of  the  connti7  previous  to  partition,  but  unknown  [at  the  time].  Therefore,  to 
the  Son  previously  bom  even,  though  not  RB-UNITED,  the  uncle,  or  other  [parcener] 
though  re-nnlted,  shall  give  his  share. 


Digitized  by  VjOOQIC 


VYA.  MAY.  CIVIL  OODl.     CHAFTBB  V.  196 

10.  The  ume  author  woponadB  the  right,  of  an  UTBRINK  BROTHBR  NOT  RR- 
UKITBD,  and  a  HALF  BROTHBR  RB-UNITBD,  In  taUng  shares  of  the  wealth  :  **  One  of 
a  dllEerent  womb,  being  again  associated,  may  take  the  snooesslon  ;  not  one  of  a  different 
womb,  if  not  re-nnited  :  bat  [a  whole  brother,  If]  re-united,  obtains  the  propeirty  ;  and 
not  rexdnslTely]  the  son  of  a  different  mother."  Here,  from  the  terms,  ens  c/a  digermt 
%oomb ;  8cn  o/  a  different  moOier^  the  half  brother  alone  is  not  designated,  bat  the  paternal 
onde,  and  others  likewise,  beoanse  there  is  nothing  to  dlstingnlsh  snch  association  :  for  if 
otherwise,  we  shoald  hare  the  absordity  of  rendering  senseless  the  onion  with  Bndes,  and 
the  rest,  already  esUbllshed  [by  the  text  at  para.  1].  And  there  is  a  want  of  any  other  acta 
flaitabfte  to  a  state  of  re-onion. 

11.  1/ not  re^wfiHed  ;  this  term  applies  to  those  both  preceding  and  following  it  as  a 
lamp  opon  a  threshhold  [gires  light  both  within  and  withootl.  So,  the  word  re-onited.  by 
Tailing  Che  application  of  it^  is  to  be  nnderstood  of  the  whole  brother,  as  entitled  by  onion, 
both  of  the  wealth  and  also  of  the  womb.  The  word  if,  oocorrlng  in  the  former  phrase,  la 
to  be  onderstood  immediately  after  this,  as  well  as  at  the  end  of  the  text.  The  word  exola- 
ilrely  [eren  eoa]  shoold  be  sapplied. 

13.  The  following  are  the  meanings  of  the  terms  of  this  text :  '  One  of  a  different 
womb,'  that  is,  one  of  a  separate  womb ;  [soch],  the  wife,  the  father,  the  father's  father, 
the  half-brother,  the  paternal  nnde,  and  others,  if  they  be  re-onited,  may  take  the  wealth, 
If  not  re-onited,  those  of  a  different  womb  do  not  [socoeed].  Hence,  by  reason  of  the  role 
respecting  fitness  and  dissimilitode,  the  re-onion  of  one  of  a  dUtawit  womb,  is  declared  as 
the  reason  for  his  taking  the  wealth.  A  whole  brother,  termed  *  re-onited,'  [by  onion  of  the 
womb],  even  if  not  re-onited  [by  onion  of  the  wealth],  will  take  the  property.  By  this 
reasoning,  the  commonlty  of  womb  alone  even,  is  declared  a  soflicient  reason.  So,  one  re- 
united,  as  possessing  nnion  of  wealth  ;  hot  if  only  bom  of  a  different  mother,  he  will  not 
take  any  thing  whaterer. 

15.  Trom  the  above  this  resolts,  that,  the  one  from  his  re-onion,  the' other  from  his  com- 
monlty of  womb,  BOTH  JOINTLY  8HARB  and  take  it  [between  them].  Mano  specially  de- 
termines this  very  principle,  in  the  right  of  suooession  among  re-onited  persons  :  **  Shoald  the 
eldest,  or  yoongest,  of  several  brothers,  be  deprived  of  his  allotment  at  the  distribotion,  or 
shoold  any  one  of  them  die,  his  share  shall  not  be  lost :  hot  the  oterlne  brothers  and  sisters, 
and  snch  as  were  re-onited  after  a  separation,  shall  assemble  together  and  divide  his  share 
equally."  Be  deprived  of,  by  entering  another  order,  bv  degradation  from  sin,  or  the  like. 
Uterine,  most  be  Joined  with  brothers,  in  constraotion.  And  meh  <u  %oere  re^mited,  that  is , 
the  wife,  the  father,  the  paternal  grandfather,  the  half  brother,  the  paternal  oncle,  and 
the  rest  [para.  1]. 

14.  On  this  point,  Prajapatl  states  a  distinction  :  **  Whatever  concealed  wealth  Is 
brought  to  light,  becomes  the  property  of  the  re-onited  parceners  :  hot  lands  and  booses, 
those  not  re-onited  shall  entirely  take,  according  to  their  shares."  Oonoealed  toeaUh,  what 
is  capable  of  being  hidden,  by  depositing  in  the  groond,  or  otherwise,  as  gold,  silver,  or 
the  like.  Such  those  re-unitea,  that  is,  of  a  different  wcmib,  shall  take  :  bat  landed  pro- 
perty, the  oterine  brother  [takes].  Kine,  horses,  and  other  [animals,  the  oterine  and  he  of 
a  different  womb  [shall  share].  According  to  Madana,  he  of  a  different  womb  alone,  if  re- 
nnited,  will  take  the  booses,  horses,  and  the  like ;  but  it  is  not  so  noted  in  the  text. 

•^  15.  According  to  the  Smrti  Cbandrlka  :  *  Bot  if  there  exist  only  one  species  of  pro- 
perty, oot  of  the  [above  sooroes,  as]  oonoealed  wealth,  land,  klne,  and  the  rert,  the  uterine 
brother  alone,  even  not  re-tmlted,  takes  it/  The  proof  of  this  most  be  considered.  Among 
ntertnebroihers,  if  someof  them  are  re-nnlted,  but  other  brothers  not,  nevertheless,  those 
re-imited  alone  will  take  the  wealth,  because  oommanttv  of  womb,  and  re-nnlon,  exist  as  a 
double  cause  [of  succession].  Bven  so  Gautama :  **  when  a  re-imited  [parcener]  dies, 
his  re-united  co-heir  shares  his  eeUte,"  and  Brhaspatl  :  "  Two  brothers,  who  become  re- 
united through  affection,  [after  being  separated]  share  mutually." 

16.  Here,  this  is  the  refined  sense  :  '  A  son,  whether  re-imlted  with  his  father,  or  not 
re-united,  shall  obtain  the  entire  paternal  share,  since  the  power  of  Intercepting  the  right 
to  take  a  share,  lies  In  the  filial  relation.  Among  [several]  SONS  also,  when  one  Is  RB- 
UNITBD  AND  the  other  Is  NOT,  the  re-tmlted  one  alone  [succeeds],  by  the  text  [para,  ffth] : 
**0f  a  re-united  [co-heir]  the  re-united  [co-heir."] 

17.  In  a  ease  of  re-union,  between  a  father,  son,  and  any  other,  not  being  his  son,  tha 
•on  alone  [succeeds],  because  the  same  has  already  been  declared  [para.  8th],  by  ihe  terms  : 
**  shall  either  give  up,  or  shall  retain,  &c." 

18.  In  an  assemblags  of  father,  brothers,  paternal  imoles,  and  others,  not  being  sons 
re-nnited,  the  parento  alone  [take  it].  Of  them  again,  the  MOTHBR  is  first,  and  then  iha 
FATHBR,  acccrding  to  Madana. 

19.  But  [after  them]  the  BROTHBR,  PATBRN  AL  UNCLB  and  the  rest,  »hall  even  tak 
and  share  it  [equally] :  for  among  i  hem  all,  the  suie  of  tmion  exists,  aa  the  oaoie  whence 
their  right  of  taking  [shares]  is  derived. 
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90.  So  likowlM,  In  an  Mwmblage  of  nn-rennlted  brotlien,  RB-UNITBD  PATB&NAL 
(TN0LB8  HALF-BROTHBRS  and  othen,  thej  even  share  It  [in  common],  by  reason  of  the  two 
phraaet  [the  one,  para  10] :  **  If  not  re-imlted  ;  but  [a  whole  brother,  if]  re-nnlted,  obtains 
the  property :  and  not  [exolnslvely],  the  son  of  a  different  mother :"  (the  other  para.  6) :  **  At 
of  a  re-nnited  [oo-helr]  the  re-nnlted  [co-heirj.-eo  of  the  nterine  brother,  the  aterlne  brother.** 

21.  In  case  of  the  re-nnlon  of  the  WIFB  alone,  she  alone  takes  lc»  from  thesame^text ;  **  of 
a  re-nnlted  [oo-heir]  the  re-nnlied  [oo-heir]." 

S3.  In  an  assemblage  of  the  other  persons,  re-nnited  together  with  her  also  re-onited, 
they  alone  [socoeed] ;  she  does  not.  Moreover,  in  commencing  the  topic  of  re-nnlon,  both 
Bankha  and  Nsrada  have  declared  :  **  Among  brothers,  if  anv  one  die  without  issue,  or  enter 
a  religions  order,  let  the  rest  of  the  brethren  divide  his  wealth,  except  the  wife's  separate 
property.  Let  them  allow  a  maintenance  to  his  women  for  life,  provided  these  proeorvo  nn- 
snlUed  the  bed  of  their  lord  :  but  if  they  behave  otherwise  the  brethren  may  resome  that 
allowance."  "  The  maintenance  of  the  DAUGHTER  of  such  an  one.  is  enjoioed,  to  be  nuwle 
out  of  her  father's  share  :  if  still  uninitiated,  she  will  take  a  share  [for  the  purpose]  ;  if  [he 
died]  after  that,  her  husband  shall  support  her." 

S3.  And  here,  like  as  no  necessity  exists  for  gifts  in  honour  of  the  deceased  at  the 
Abhyudareehtl  sacrifice,  because  there  can  be  no  doubt  of  the  existence  of  materials  for  it, 
even  so,  the  twm,  among  brothen,  is  not  [necessarily]  required,  since  from  the  very  com- 
mencement, there  is  a  certainty  of  the  agency  of  re-united  persons,  In  the  shares,  or  like 
[succession],  by  death,  or  entry  into  a  religious  order. 

M.  As  for  what  Sankha,  In  proceeding  to  expound  re-nnlon,  says  :  **  Of  those  also,  de- 
parted for  heaven  without  male  issue,  the  property  goes  to  the  brothers  :  In  default  of  them, 
both  parents  will  take  it,  or  the  eldest  wife,'*  it,  according  to  ICadana,  is  intended  to  fix  the 
order  of  the  un-reunited  brothers,  and  the  others,  upon  the  death  of  one  dying  re-united,  sub- 
sequent to  the  death  of  his  paternal  uncle,  brother's  son,  or  half  brother,  wiih  whom  he  had 
IMrevlously  made  a  re-union.  Andjaccordlngto  the  same  authority,  in  this  case  also,  first  Is 
the  MOTHER,  and  next  the  FATHER  [para.  18].  T?te  eldett  ihat  is,  she  who  [best]  preserves 
her  duty. 

M.  In  default  of  a  wife,  the  SISTER  ;  according  as  Brhaspatl  says :  **  His  iittar  also  is 
entitled  to  take  a  share  of  it.  This  law  concerns  one  who  leaves  no  issue,  nor  wife  nor 
parent."  Some  read  *his  dcMi^Mer.  In  default  [therefore]  both  of  DAUGHTER  and  sister, 
the  NEAREST  SAPINDA  Boooeeds. 


Section  X. 

0/  a  Woman^s  Peculiar  Property, — (Stridhana.) 

1.  Mann:  **  What  was  given  before  the  nuptial  fire  [Adhyagnl]  what  was  presented 
in  the  bridal  procession  [Adhyavahanika]  what  was  given  m  token  of  love  [Pritidatta]  and 
what  was  received  by  her  from  her  brother,  her  mother,  or  her  father,  are  denominated 
the  six-fold  PROPERTT  OF  a  WOMAN." 

3.  £Ka>/oId,  is  here  used  In  order  to  prevent  [its  reduction  to]  a  smaller  number,  a 
[position]  which  borne  out  by  the  word  other  In  the  following  text  of  Tajnavalkya :  "  What 
was  given  to  a  woman  by  the  father,  the  mother,  the  husband  or  a  bro  her  :  or  received 
by  her  at  the  nuptial  fire  [Adhyagnl],  or  presented  on  her  supersession  [adhlvedanlka],  a^ 
also  any  c  her  [separate  acqtilKit  Ion],  is  denominated  a  woman's  propeity."  Vishnu  likewise 
specifies  more  [than  those  six]  :  ^Wkat  has  been  given  to  a  woman  by  her  father,  her 
mother, her  vm^or  her  brother; what  has  been  received  by  her  before  the  nuptial  fire 
[Adhyaknyupagata.]  what  has  been  presented  to  heron  her  husband's  espotisal  of  another  wifO 
[adhlvedanlka],  what  has  beeo  given  to  her  by  kindred,  as  well  as  her  perquisite 
[Sulka],  and  a  gift  subsequent  [Anvadheyika],  are  a  woman's  separate  property." 

8.  In  explanation  of  property  given  btfore  the  wqtUal  fire  [Adhyagnl]  and  the  other 
kinds,  Katnrayana  says  :  **  what  Is  given  to  women  at  the  time  of  her  marriage,  near, 
the  nuptial  fire,  is  celebrated  by  the  wise  as  woman's  property  bestowed  before  the  nuptial 
fire  rAdhyagnlka]."  **  That  again,  which  a  woman  reoaves  whilst  she  is  conducted  from 
her  father's  house  [to  her  husband's  dwelling]  is  Instanced  as  ihe  property  of  a  woman, 
under  the  name  of  gift  presented  in  the  bridal  procession  [Adhyavahanika]."  **  What  has, 
been  given  to  her  through  affection  by  her  mother-in-law,  or  by  her  fat  her- in-law  ;  or  has 
been  offered  to  her  as  a  token  of  respect,  is  denominated  an  afleciionaie  present  [Priti- 
datta]." **  What  has  been  received  by  a  woman  at  time  subsequent  to  her  marriage,  from 
the  family  of  her  husband,  is  called  a  gift  subsequent  [Anradheylka]  and  so  is  that  which 
has  been  similarly  received  from  her  own  family :"  "  whatever  is  received  by  a  woman  as  the 
value  of  household  utensils,  of  beasts  of  burden,  of  milch  cattle,  or  ornaments  of  dress,  or 
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her  marriage  M  the  price  of  them,  is  termed  her  perqniBlte.     What  she  recelycw  on  her 
■iipenessioii  [adhlTeoanlkal  is  explained  by  Tajnarall^a.    **  To  a 


for  works,  is  called  her  perquisite  [Sulka].*'  The  meaning  Is.  when  the  bride  does  not  [as 
asnal]  obuin  bonsehold  otensils  and  the  rest,  then,  whatever  is  ^en  to  her  at  the  time  of 

^at  she  receiyes  on  her 
,         .  ...  woman,  whose  hosband 

nuuTles  a  second  wife,  let  him  give  an  equal  smn  fas  a  compensation]  for  the  snpeneesion, 
provided  no  separate  property  have  been  bestowed  on  her :  but  if  any  have  been  assigned, 
let  him  allot  half."  Halif,  here  means  only  so  much  as  will  [when  added  to  her  own  pro- 
perty, make  it]  eqnal  to  the  [prescribed]  amount  of  snpenession. 

4.  Devala  :  **  That  which  a  husband  has  promised  for  separate  property  [stridhana) 
most  be  made  good  by  his  sons,  even  as  a  debt."   Promittd^  to  his  wifto  [strlyal]. 

5.  On  the  snl^ect  of  giving  property  to  women,  Katyayana  farther  declares :  **  Sepa- 
rate property,  excepting  immovables,  is  to  be  given  to  women  by  their  father,  morher,  fans- 
band,  brother,  and  kindred,  according  to  their  means,  as  far  as  two  tboosand."  The  wealth 
to  be  given  exclades  immovable  property,  and  most  not  exceed  two  thousand  panas,  accord- 
ing to  Madana.  So  Vyasa.  **  A  present,  amounting  to  two  thousand  [panas]  at  the  most, 
may  be  given  to  a  woman,  out  of  the  wealth."  And  this  sum,  of  two  thousand  [panas]  at  the 
ontoide,  is  to  be  siven  every  year,  so  that  in  a  period  of  many  years,  more  would  by  this 
[means  be  given].  If  they  are  able,  even  immovable  property  may  be  given,  according  to 
the  same,  [Madana.] 

6.  But,  in  property  given  to  a  woman  with  a  view  of  cheating  the  heirs  out  of  it.  aa 
well  as  ornaments  or  the  like,  given  to  her  merely  f^r  thB  purpose  of  wearing,  a  woman  haa 
no  ownership  [or  property]  ;  for  thus  says  Katyayana  :  **  But  whatever  bas  been  given  to 
women  with  a  fraudulent  design,  as  well  as  entrusted  to  them  for  use,  by  their  father, 
brother,  or  their  husband,  is  declared  not  to  be  women's  property.  [Stridhana]." 

7.  In  WHAT  THET  HAVB  BABNED  by  the  arts,  or  obtained  from  friends  or  those 
distinct  from  parents  or  the  rest,  women  have  no  property ;  for  thus  s;iys  the  same  author  : 
"  The  wealth,  which  is  earned  by  mechanical  arts,  or  which  Ls  received  through  affectlmi 
from  any  other  [but  the  kindred],  Is  always  subject  to  her  husband's  dominion.  The  rest 
is  pronounced  to  be  the  woman's  property."  However,  though  a  text  says :  **  A  wife,  a  son, 
and  a  slave,  are  [in  general]  Incapable  of  property  [Nlrdhana]  :  the  wealth  whkh  they 
may  earn,  is  [regularly]  acquired  for  the  man  to  whom  they  belong  :"  it  also  rrtates  [only) 
to  wealth  earned  by  mechanical  arts  and  the  like.  It  is  moreover  agreeable  to  reason,  to 
refer  this  also  to  their  not  having  absolute  dominion  in  wealth  received  on  their  supersos- 
alon  [Adhlvedanika]  and  the  rest. 

8.  Again,  though  Manu  says  :  "  A  woman  should  never  make  expenditure  from  the 
goods  of  her  klndrea  [which  are]  common  to  [her  and]  many  ;  or  even  from  the  property  of 
her  lord  without  his  assent."  (i&Bpetulttttre,  is  disbursement,)  yet  in  some  kinds  of  wealth 
they  are  declared  to  possess  sole  property,  by  Katyayana :  **  That  which  is  received  by  a 
married  woman,  or  with  a  maiden,  in  the  house  of  her  husband,  or  of  her  father,  from  her 
brother  or  from  her  parents,  is  termed  the  gift  of  affectionate  kindred  [Saudayakam]. 
The  Independence  of  women,  who  have  received  such  gifts,  is  recognised  in  regard  to 
that  iHt)perty,  for  it  was  given  by  their  kindred  to  soothe  them,  and  for  their  maintenance." 
**  The  power  of  women  over  the  gifts  of  their  affectionate  kindred  is  ever  celebrated, 
both  in  respect  of  donation  and  of  sale,  according  to  their  pleasure,  even  in  the  case  of 
Immovables." 

9.  But  over  IMMOVABLE  PBOPERTYGIVKN  them  BY  THEIR  HUSBANDS,  they 
do  not  possess  full  power,  from  the  text  of  Narada :  "  What  has  been  given  by  an  affection- 
ate husband  to  bis  wife,  she  may  consume  as  she  pleases,  when  he  is  dead,  or  may  give  it 
away,  excepting  Immovable  property." 

10.  The  non-existence  of  abecdute  POWER,  IN  HUSBANDS  AND  THE  REST,  OVER 
WOMEN'S  PROPERTY,  is  declared  by  the  same  author :  **  Neither  the  husband,  nor  the  son, 
nor  the  father,  nor  the  brothers,  can  assume  the  power  over  a  woman's  property  to  take  it 
or  bestow  It :  If  any  of  these  persons  by  force  consume  the  woman's  property,  he  shall  be 
compelled  to  make  it  good  with  interest,  and  shall  also  incur  a  fine.  Ir  such  person,  having 
obtained  her  consent,  use  the  property  amicably,  he  shall  be  required  to  pay  the  principal 
when  he  becomes  rich."  Manu:  **Such  kinsmen,  as  [by  any  pretence] '  appropriate  the 
fortunes  of  women  during  their  lives,  a  Just  king  must  punish  with  the  severity  due  to 
thieves :"  **  Such  ornamental  apparel,  as  women  wear  during  the  life  of  their  husbands, 
the  heirs  of  the  husband  shall  not  divide  among  themselves  :  they  who  do  so,  are  degraded 
tnm  their  tribe."  TTsar,  meaning,  things  worn  by  them,  which  have  been  given  to  them 
tar  the  purpose  by  their  husbands  or  the  others.  Devala :  **  Her  maintenance,  ornaments, 
perquisite,  and  gain,  are  the  separate  property  of  a  woman ;  she  herself  exclusively  enjoys 
it,  and  her  husband  has  no  right  to  it  unless  In  distress :"  **  If  he  let  it  go  on  a  false 
consideration,  or  consume  it,  he  must  repay  the  value  to  the  woman  with  Interest ;  but 
he  may  use  the  proper^  of  his  wife,  to  relieve  a  distressed  son."  Maintenance^  wealth  given 
her  by  her  father,  or  the  others,  for  the  putpose  of  subsistence.  Oain.  Interest  [or  profit]. 
To  let  go,  get  rid  of,  and  give  away,  have  all  the  same  meaning  in  this  place.  The  word  eon 
Is  here  used  in  its  general  sense,  for  [any  member  of]  the  family.  Yajnavalkya :  **  A  husband 
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tenotlUbletomake  good  the  property  of  his  wife,  taken  by  blm  in  a  fandae,  or  for  tbe 
performance  of  some  religions  daty,  or  daring  illness,  or  while  under  restraint.**  Here,  by 
using  tbe  word  huaband  alone,  it  is  Tlrtnally  declared,  that  woman's  private  property  must 
not  be  taken  by  any  other  but  him,  even  when  distressed  by  a  famine  or  other  calamity. 
BAigiouB  dutist,  such  as  are  indispensable.    C7ndsr  rettroinX,  In  prison. 

11.  In  soDM  cases  a  husband,  though  unwilling,  may  be  forced  to  restore  it;  for,  saya 
Devala :  *'  But  if  the  husband  have  a  second  wife,  and  do  not  show  honour  to  his  first  wlie,  Iw 
shall  be  compelled  by  force  to  restore  her  property,  though  amicably  lent  to  him.  If  suitable 
food,  raiment,  and  dwelling,  be  withheld  from  the  woman,  she  may  exact  her  own  [pro- 
perty,] and  take  a  share  [of  the  estate]  wUh  the  co-heirs."    That  is,  at  their  \amd9, 

13.  This,  however,  relates  to  a  virtuous  wife,  for  a  wicked  one  should  receive  no  portion  * 
and  accordingly,  the  same  author  says  :  **  But  a  wife,  who  does  malicious  acts  injurious  to 
her  husband,  who  acts  Improperly,  who  destroys  his  effects,  or  who  takes  delight  in  being 
faithless  to  his  bed,  is  held  unworthy  of  separate  property."  And  again  :  **  Wealth  was  con- 
ferred for  the  purpose  of  defraying  sacrifices :  therefore  distribute  wealth  among  honest 
persons,  not  among  women,  ignorant  men,  or  such  as  neglect  their  duties.** 

18.    The  right  of  SUOOESSION  AFTER  A  WOMAN'S  DEGBASE,  that  [part  of  her] 

Erlvate  property  which  is  entitled  a  gift  subsequent,  TAnvadheya]  is  thus  settled  by 
[ann  :  *'  What  she  received  after  marriage  [Anvadheya]  from  the  family  of  her  husband, 
and  what  her  lord  may  have  given  her  through  affection  [pritena]  shall  be  inherited,  even 
If  she  die  in  his  lif»4^ime.  by  her  CHILDREN  [Praja]."  The  term  childrtn  is  thus  explained 
by  the  same  author :  **  On  the  death  of  the  mother,  let  all  the  uterine  brothers,  and  the 
uterine  sisters,  equally  divide  the  maternal  estate.*'  j 

14.  When,  from  non-existence  of  DAUGHTERS  and  the  rest,  tho  right  of  Inheritance 
devolves  even  to  tbe  SONS,  from  their  connexion,  then  it  becomes  reciprocal.  When  thia 
right  is  taken  up  by  UNMARRIED  DAUGHTERS,  then  [the  son*s  succession  arising  from] 
that  connexion,  is  at  end :  but,  according  to  tbe  Mitakshara,  *  it  Ls  not  declared  that  the 
succession  pertains  [equally  or]  reciprocally  to  the  brothers  and  unmarried  sisters,'  yet,  it 
has  been  said  by  others :  *  It  is  declared,  that  there  is  no  original  connexion  of  sons  and 
daughters.  In  property  received  by  their  mother  after  marriage  [Anvadheya],  or  giveo  by  her 
husband  through  affection  [Pritldatta.] 

10.  The  distinctions  in  succession  among  daughters,  are  pointed  out  by  Manu :  **  A 
woman's  property  goes  to  her  children,  and  the  daughter  is  a  sharer  with  them,  provided  she 
be  not  given  away  ;  but  if  married,  she  receives  a  mere  token  of  respect.'*  1$  a  sharer, 
shares  equally  with  the  sons.  Not  given  axoay,  unmarried.  It  means,  tnat  if  there  be  ona 
[unmarried],  then  the  MARRIED  [DAUGHTER]  receives  a  mere  token  of  respect,  that  la. 
only  something  very  small.  If  there  be  no  unmarried  dau^ter,  the  share  of  the  married 
daughter  Is  equal  to  that  of  the  brothers,  according  to  the  text  of  Katyayana  "  Married 
sisters  shall  share  with  [brothers  or]  kinsmen." 

16.  Some  trifle  also  must  •  be  given  to  the  DAUGHTERS  OF  those  DAUGHTERb,  accord- 
ing to  the  text  of  Manu.  **  Even  to  the  daughters  of  those  daughters  something  should  be 
given,  as  may  be  fit,  from  the  assets  of  their  maternal  grandmother,  on  the  score  of  natural 
affection.** 

17.  But  ALTi  AOQUIRBD  BT  MARRIAGE  [Tautaka]  goes  to  the  UNMARRIED  DAUGH- 
TER alone  not  to  the  SON.  So  a  prior  text  of  the  same.  "  Property  given  to  the  mother  on 
her  marriage  [Tautaka]  is  inherited  by  her  [unmarried]  daughter."  Property  given  on  Iter 
marriage  whatever  is  received  by  her  at  the  time  of  marriage  or  other  [ceremony]  whilst 
seated  together  with  her  husband  ;  for  according  to  Madana  :  *  The  word  Tautaka  is  in 
the  Nighantu,  derived  from  their  being  then  Joined  together  [Tuta].' 

18.  In  respect  to  woman's  property,  before  enumerated  in  the  texts  of  other  sages,  dis- 
tinct from  that  acquired  subsequent  to  marriage  [Anvadheya]  or  through  their  husband's 
affection  [Pritldatta],  these  distinctions  are  declared  by  Gautama :  **  A  woman's  pn>perty 
goes  to  her  daughters,  unmarried  or  unprovided."  Unprovided,  such  as  are  destitute  of 
wealth. 

19.  The  daughter^of  a  Brahmanl  wife,  however,  shall  take  the  wealth  of  her  step  mother ; 
thus  Manu :  **  Tne  wealth  of  a  woman ,  which  has  been  in  any  manner  given  to  her  by  her 
father,  let  the  Brahmanl  damsel  take  ;  or  let  it  belong  to  her  offspring."  By  giving  the 
particle  or  the  sense  of  *  and,'  we  have  it,  *and  shall  be  shared  by  [her  issue].'  Some  say, 
that  the  word  Brahmanl  is  used  to  denote  any  girl  of  equal  or  superior  caste,  but  the  proof 
of  this  must  be  well  examined. 

20.  If  there  be  no  daughters,  then  the  ISSUE  OF  those  DAUGHTERS  succeeds,  aooord- 
ing  to  the  text  of  Narada.  **  Let  daughters  divide  their  mother's  wealth ;  or,  on  failure  of 
daughters,  their  male  issue  [tad  anyaya."]  ' 
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«1 .  A  dlstrtbnUon  among  DAUGHTBES  BY  DIFFERENT  MOTHERS,  as  well  as  amonir 
THE  DIFFERENT  DAUGHTER'S  SONS,  to  be  Jost  must  be  apportioned  after  the  example 
of  that  prescribed  for  the  sons  of  different  fathers,  where  the  partition  Is  according  to  their 
father's  shares  [not  to  the  number  of  the  sons  of  each  father.] 

22.  However,  Yajnavalkya  says:  "The  daughters  share  the  residue  of  their  mother's 
property,  after  payment  of  her  debts,  and  the  Issue  succeeds  in  their  default."  And  here 
a^raln,  some  say  the  word  issue  [anvaya,]  has  reference  to  the  offspring  of  the  daughters : 
'wfaUst  others  hold,  that  If  she  leave  no  daughter,  even  her  SONS  may  t&e  It.  since  the  word 
tad  In  the  text  of  Narada  above,  distinctly  points  out  the  mother  alone  ;  and  this  [BrstJ 
doctrine  agrees  with  custom.  The  residue  after  payment  of  her  deiUs ;  on  this  subject  those 
swaqnainted  with  the  ancient  law  have  declared,  that  the  sons  alone  must  take  the  property, 
{It  only]  equal  to,  or  less  than,  the  amount  of  debt. 

28.  If  daughters  or  the  rest  do  not  exist,  the  SONS,  GRANDSONS,  and  the  rest  must 
take  it,  for  thus  it  is  declared  by  Katyayana :  **But  on  failure  of  daughters,  the  inherit- 
anoe  belongs  to  the  son." 

94.  Thlsrlghtof  inheritance,  of  DAUGHTERS  and  the  rest,  in  the  mother's  property 
cortsta  only  In  wealth  given  before  the  nuptial  fire  [adhyagnl]  and  In  the  bridal  procession 

Edhyavahanlka]  and  the  other  [kinds]  above  recorded  In  the  texts  [paras.    1—3—8,]  specify- 
g  woman's  property :  fur,  if  relating  to  all  wealth  in  which  their  mother  has  any  property, 
tt  would  go  to  set  aside  those  texts  [limiting  it  to  six.] 

25.  From  this  we  must  understand,  that  the  often  repeated  term  '  WOMAN'S  PROPERTY* 
"Which  Brhaspatl  Gautama,  and  the  rest,  have  adopted  ;  for  example :  **  A  woman's  pro- 
perty goes  to  her  children  :"  [para.  16]  ••  A  woman's  property  goes  to  her  daughters," 
rpara.  18,]  and  the  like,  relates  even  to  the  texts  above  delivered.  As  many  again  as,  even 
without  actually  keeping  the  phrase,  '  woman's  property'  have  parallel  expressions,  such 
SIS,  *  divide  the  maternal  estate,'  [Mann,  para.  18,]  or  the  like,  all  those  in  like  manner  have 
reference  to  the  same  texts,  by  a  combination  of  objects  having  the  same  origin. 

26.  However,  the  text  of  Yajnavalkya:  "Let  sons  divide  equally  both  the  effects  and 
the  debts,  after  [the  demise  of]  their  two  parents:"  relates  to  [what  Is]  acquired  by  the 
act  of  partition  and  the  like,  with  the  exception  of  that  declared  in  the  above  texts  [as 
woman's  property.]  From  this  It  is  clear  that.  If  there  be  daughters,  the  SONS  or  other 
beirs  even  succeed  to  the  mother's  estate,  distinct  from  that  part  before  deacribed  [as  wo- 
man's property.] 

27.  Again,  if  there  be  no  offspring  of  either  sex,  the  further  [succession]  ts  declared  by 
Yajnaval^a,  referring  to  the  abovementloned  woman's  property  :  "  Her  KINSMEN  [Band- 
hava]  take  it,  if  she  die  without  issue." 

28.  The  same  author  expounds  the  succession  of  kindred  [Bandhava]  to  be  according 
to  the  different  kinds  of  marriage  :  "  The  property  of  a  childless  WOMAN  MARRIED  IN 
THE  FORM  DENOMINATED  BRAHMA,  or  in  any  of  the  other  four  [unblamed  modes  of 
marriagej  goes  to  her  HUSBAND :  but  if  she  leaves  progeny,  it  will  go  to  her  DAUGH- 
TERS; and  in  OTHER  FORMS  of  marriage  [as  the  A'sura  &c]  it  goes  to  her  FATHER 
and  MOTHER,  on  failure  of  her  own  issue.^']  [In  the  one  case,]  if  there  be  no  husband 
then  tbe  nearest  to  her  in  tils  [tat]  own  family  takes  it ;  and  [In  the  other  case],  if  her 
father  do  not  exist,  the  nearest  to  her  In  [her]  father's  family  succeeds,  Tfor  the  law  that :] 
"  To  the  nearest  saplnda,  the  inheritance  next  belongs,"  as  declared  by  Mann  denotes,  that 
the  right  of  inheriting  her  wealth,  Is  derived  even  from  nearness  of  kin  to  the  deceased 
[female]  under  discussion— and,  though  the  Mltakshara  hold^,  *  that  on  failure  of  the  hus- 
band, it  goes  to  his  [tat]  nearest  kinsmen  [saplnda]  allied  by  funeral  oblations ;'  and, '  on 
failure  of  the  father,  then  to  his  [tat]  nearest  saplndas;'  yet,  from  the  context  it  may  be 
demonstrated,  that  her  nearest  relations  are  his  nearest  relations;  and  [the  pronoun  tot 
being  used  in  the  common  gender,]  It  allows  of  our  expounding  the  passage  *  those  nearest 
to  mm,  through  her,  in  his  own  family  :'  for  the  expressions  are  of  similar  import. 

29.  In  theBrahmaorlnanyof  the  other  four,  relates  to  the  Brahvanical  class,  on 
account  of  these  [rites]  being  the  only  ones  lawful  in  respect  to  them.  But  as  the  Gan- 
dharva  rite  Is  also  lawful  to  tbe  Eshatriya  class  and  the  rest,  so  also,  the  wealth  of  her 
who  has  been  married  according  to  that  form  devolves  to  her  HUSBAND  alone.  And  so 
Manu  :  **  It  is  ordained,  that  the  property  of  a  woman,  married  by  the  ceremonies  called 
Brahma,  Daiva,  Arsha,  Gandharva, , or  Prajapatya,  shall  go  to  her  HUSBAND,  if  she  die 
without  issue."  **  But  her  wealth,  given  on  the  marriage  called  Asnra,  or  on  either  of  the 
two  others  [Paisacha  and  Rakshasa]  is  ordained,  on  her  death  without  issue,  to  beccHuethe 
yrvpertyot  her  MOTHER  and  her  FATHER." 

80.  On  failure  of  the  husband  of  a  deceased  woman,  if  married  according  to  the  Brah- 
ma or  other  [four]  forms ;  or  of  her  parents,  if  married  according  to  the  A^sura  or  other 
two  forms,  the  heirs  to  the  woman's  property,  as  expounded  above,  are  thus  pointed  out 
by  Brhaspatl :    "  The  MOTHER'S  SISTER ;   the  MATERNAL  UNCLE'S  WIFE  ;    the 
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PATBRNAL  UNCLE'S  WIFE  ;  the  FATHER'S  SISTER  ;  the  MOTHBR-IK-LAW,  and  tbe 
WIFE  OF  AN  ELDER  BROTHER,  are  pronoanoed  similar  to  mothers.  If  thej  leare  no 
SON  bom  la  lawful  wedlock,  nor  DAUGHTER'S  SON  nor  HIS  SON,  then  the  SISTER'S 
SON  and  the  rest  shall  take  their  property."  Here  most  be  anderstood.  *  on  failure  both 
of  the  daughter,  and  also  of  her  daughter,^  ^because  only  on  failare  of  them  does  the  right 
of  inheritance  pertain  to  the  son  bom  in  wedlock,  or  to  the  daughter's  son. 

SI.  In  respect  of  PROPERTY  GtVBN  BT  the  KINDRED  [Bandhu]  at  an  Asura  mar- 
riage or  the  like,  Katyayana  says :  *'  That  which  has  been  given  to  her  by  her  kindred, 
goes,  on  failare  of  kindred,  to  her  son." 

32.  Baton  the  subject  of  the  perquisite,  Gautama  holds  :  <*  The  SISTER'S  PBRQUI  • 
SITE  belongs  to  the  uterine  brothers ;  after  [the  death  of]  the  mother." 

38.  But  what  Sankha  says  :  **  The  LOVER  [may  take  back]  his  nuptial  present  [on  thtf 
death  of  his  betrothed  mistress],"  must  be  understood  of  one  dying  previous  to  the  cele- 
bration of  the  marriage.  Here  it  is  further  remaned  by  Yajnavallnra  :  **  If  she  die  [after 
troth  plighted],  let  the  bridegroom  take  back  the  gifts  which  he  had  presented ;  paying 
however,  the  charges  on  both  sides."  The  meaning  is,  that  the  husband  may  take  back.  If 
tia  bride  be  dead,  what  remains  of  the  perquisite  previously  given,  after  calculating  the 
ezpensee  incurred  by  himself  and  by  her  father. 

84.  On  some  points  Bauddh^ana  records  a  distinction :  **  The  wealth  of  a  deceased 
damsel,  let  the  UTERINE  BROTHERS  themselves  Uke.  On  failure  of  them,  it  shall  be- 
long to  the  MOTHER  ;  or  if  shp  be  dead,  to  the  FATHER."  Those  skilled  in  the  ancient 
law  have  declared,  that  this  relates  to  ornaments  or  the  like,  presented  by  the  maternal 
grandfather  and  the  reet,  at  the  time  of  betrothal,  to  a  girl  [who  afterwards]  dies  before 
eompletloa  of  the  marriage.    Here  ends  the  subject  of  woman's  property. 

^  Seotion  XI. 

Of  exclusion  Jrom  inheritance, — (Anamsa). 

1.  Yajnavalkya  says  :  "  An  IBCPOTBNT  person,  an  OUTCAST  and  HIS  ISSUE;  one 
LAME,  a  MADMAN,  an  IDIOT,  a  BLIND  MAN,  and  a  PERSON  AFFLICTED  WITH  AS 
INOURABLB  DISBASB,  as  well  as  others  [similarly  disqualified],  must  be  maintained,  ex- 
cluding them,  however,  from  participation."    His  issue^  means  the  offspring  of  an  outcast. 

2.  If,  after  division,  virility  or  the  other  [absent  qualification]  be  regained,  by  medi- 
cine or  other  meahs,  the  person  will  then  receive  his  share,  like  as  a  son  bom  after  parti- 
tion [does]. 

8.  Mann  says  :  **  Impotent  persons  and  outcasts  ;  persons  bom  blind  or  deaf ;  mad- 
men, idiots,  the  dumb,  and  such  as  have  lost  a  sense  [or  limb,  nirlndriya],  are  excluded  from 
a  share  of  the  heritage."  Have  lost  a  aense^  deprived  of  the  nose  [or  smell,]  or  the  like, 
Narada  also  declares  ,*  '*  An  enemy  to  his  father,  an  outcast,  an  Impotent  person,  and  one 
formally  expelled  (Apayatrita),  take  no  shares  of  the  inheritance,  even  though  they  be 
legiiimate  :  much  leas  if  they  be  sons  of  the  wife  by  an  appointed  kinsman."  '*  One  aflSicted 
with  an  obstinate  or  an  agonizing  disease,  an  idiot ;  one  insane,  blind,  or  lame,  must  be 
maintained  by  the  family,  but  their  sons  take  the  shares  [of  their  parents."] 

4.  Formally  expelled,  one  turned  out  by  his  kinsmen  with  the  ceremony  of  kicking 
down  a  waterpot  or  the  like,  for  high  treason  [Rajadroha]  or  a  similar  crime,  according 
to  Madana.  It  properly  applies  to  one  who  goes  across  the  sea  in  a  vessel  or  the  like,  to  an- 
other quarter  of  the  globe,  for  the  sake  of  a  livelihood ;  [for]  :  '*  Communion  Is  not  permitted 
with  a  Rrahman  [Dvlja]  who  has  passed  the  sea  in  a  ship,  even  tnough  he  has  performed 
penance  for  it ;"  therefore,  connexion  with  such  an  one  in  this  age  of  the  world,  is  r^re- 
nended.  And  no  form  Lb  laid  down  for  performing  the  ceremony  of  ki(^ng  down  the 
waterpot,  or  for  expulsion  for  high  treason.  Sankha  and  Likhlta  :  '<  The  heritable  right  of 
him  who  has  been  formally  degraded  [Apayatrita],  and  his  competence  to  offer  oblations  of 
food  and  libations  of  water,  are  extinct.^' 

5.  Vasishtha  :  **  They  who  have  entered  into  another  order,  are  debarred  from  shares.** 
Here  are  meant  the  PERPETUAL  STUDENT,  the  HERMIT,  and  the  ASCETIC.  Katya- 
yana **  But  the  son  of  a  woman  married  in  irregular  order ^  as  well  as  he  who  Is  produced 
through  a  kinsman  [Sagotra],  and  an  APOSTATE  from  a  religious  order,  never  obtain  the 
Inheritance." 

6.  [Produced!  through  a  kinsman,  means  ONE  BORN  OP  A  WOMAN  MARRIED  TO 
ONE  OP  HER  OWN  [SAGOTRA]  RELATIONS.  Thi  aon  of  a  woman  married  in  irregular 
order,  means,  according  to  some,  the  Kshetraja,  Kanina,  and  other  sons.    But,  when  ihe 
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maiTisgo  of  8  yomiAer  dsoffhter  has  been  celebrated  whilst  her  eldest  sister  Is  still  nnmar- 
lied,  they  are  then  both  said  to  be  *  oat  of  their  order  ;'  and  this  is  the  proper  application 
of  the  term  [Akrama.]  If  he  be  of  the  same  class  as  his  father,  his  qnallflcatlon  for  Inherit- 
ing Is  declared  by  the  same  author  :  "  Bat  the  aon  of  a  woman  married  In  Irregular  order 
may  be  heir,  prorlded  he  belong  to  the  same  tribe  with  his  father  :  and  so  may  the  son  of 
a  man,  belonging  to  a  dUEerent  [bat  saperlor]  tribe,  by  a  woman  eqMased  in  the  regular 
gradation. 

7.  AlaOj  if  aona  be  begotten  by  a  husband  on  a  wife  sprung  from  a  higher  class,  they 
shall  not  take  the  Inherltanoe,  for  thus  says  the  same  author  :  *«  The  son  of  a  woman  mar- 
ried to  a  man  of  Inferior  tribe,  Is  not  heir  to  the  estate.  Food  and  raiment  for  life  are 
considered  to  be  due  to  him  by  his  Unsmen.'* 

8.  If  there  be  other  SONS  endowed  with  good  qualities,  the  inheritance  is  not  to  be 
taken  by  a  VICIOUS  one ;  for  says  Mann :  **  AH  those  brothers,  who  are  addicted  to  any 
Tloe,  lose  their  title  to  the  inheritance."  Brhaspatl :  **  Thougb  bom  of  a  woman  eqaal  in 
class,  a  son  destitute  of  virtne  Is  unworthy  of  the  paternal  wealth  ;  it  Is  declared  to  belong 
to  thoee  kinsmen  who  offer  funeral  oblations  to  the  deceased,  and  are  of  vlrtnous  conduct. 
**  A  son  redeems  his  father  from  debt  to  superior  or  inferior  beings ;  consequently  there  is  no 
use  for  one  who  acts  otherwise.'* 

».  Bat  ALL  THOSH  BXCLUDBD  FBOM  PARTICIPATION  most  be  MAINTAINED 
daring  the  rest  of  their  lives,  by  thoee  who  get  the  estate,  from  this  text  of  Manu :  **  But  it 
is  fit,  that  a  wise  man  shonld  giye  all  of  them  food  and  raiment,  without  stint,  to  the  best 
of  his  power :  for  he  who  gives  it  not,  shall  be  deemed  an  outcast."  (Without  atint,  slgniflet 
*  as  long  as  they  live,')  as  well  as  from  the  foregoing  one  of  Yajnavalkya  [para.  1] :  **  Those 
excluded  from  inherltanoe,  mast  still  be  maintained." 

10.  THOSE  WHO  HAVE  ENTERED  INTO  ANOTHER  ORDER,  and  OUTCASTS, 
as  well  as  THEIR  respective  SONS,  are  not  to  be  maintained.  Thus  Vaslshtha  says : 
M  They  who  have  entered  into  another  order,  are  debarred  from  shares  [para,  fi] :  as 
also  an  impotent  man,  a  madman  and  an  outcast,  but  let  the  Impotent  and  madman 
(receive)  a  maintenance.**  Here,  the  maintenance  of  two  only  being  mentioned,  is 
meant  as  an  indication  that  the  others  are  excluded.  Devala :  **  when  the  father 
is  dead  [as  well  as  in  his  life-time,]  an  impotent  man,  a  leper,  a  madmtn,  an  idiot ;  a  blind 
man,  an  outcast,  the  offspring  of  an  outcast,  and  a  person  fraudulently  wearing  the  token 
[of  religions  mendicity,]  are  not  competent  to  share  the  heritage  :  food  and  raiment  should 
be  given  to  them,  excepting  the  outcast."  If  earing  the  token,  assuming  a  prohibited  mark 
ninga].  Banddhayana:  *' Let  the  co-heirs  support  with  food  and  apparel  those  who  are 
inoi4>ableof  business,  as  well  as  the  blind,  idiots.  Impotent  persons,  those  afflicted  with 
disesse  and  calamity,  and  others  who  are  Incompetent  to  the  performance  of  duties,  except- 
ing however  the  outcast  and  his  issu&"  Even  those  degraded  from  the  life  of  an  ascetic,  as 
well  as  their  sons,  are  neither  of  them  to  be  maintained,  according  to  Madana  and  others. 

11.  But  the  BLAMELESS  SONS,  even,  OF  ONE  from  these  causes  DISIsmERITED, 
shall  take  a  share,  according  to  the  text  of  Vishnu :  **  The  legitimate  sons,  even  of  these, 
[are  sharers  of  the  patrimony] ;  but  not  the  sons  bom  to  a  degraded  man  after  the  commission 
of  the  act  which  caused  his  degradation,  nor  those  who  are  procreated  [on  a  woman  of  a 
higher  class,  that  is]  in  the  Inverse  order  of  the  classes :  their  sons  do  not  participate,  even 
in  the  prop&rty  left  by  the  paternal  grandfather :  and  this  of  Vajnavalkya :  **  But  their  sons, 
whether  legitimate,  or  the  offspring  of  the  wife  by  a  kinsman,  [Kshetraja]  are  entitled  to 
sJlotments,  Lf  free  from  similar  defects.'* 

13.  Yalnavalkya  delivers  a  special  rule  oonoemlng  the  DAUGHTERS  and  WIVES  OF 
THESE  :  ^  Their  daughters  must  be  maintained  likewise,  until  they  are  provided  with 
husbands."  *■  Their  cmldless  wives,  conducting  themselves  aright,  must  be  supported;  but 
such  as  are  unchaste,  shonld  be  expelled  :  and  so  indeed  shonld  those  who  are  perverse,"  If 
she  be  unchaste,  a  w(Hnan  must  be  turned  out  of  doors,  and  without  a  maiDtenance.  A 
vervene  woman  also  should  be  turned  ont  of  doors,  bat  a  maintenance  most  be  provided  fbr 
her,  aooordtng  to  Madana,  and  others. 
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MAHOMEDANS. 
AL  SIRAJITTAH  ON  INHERITANOE. 


THE  INTRODUCTION. 

In  the  name  of  the  most  merciful  Gkxi! 

Fbaisb  he  to  God,  the  Lord  of  all  worlds ;  the  praise  of  those  who 

Sive  Him  thanks !  And  His  blessing  on  the  best  of  created  beings, 
ahammedf  and  his  excellent  family  I  The  Prophet  of  God,  (on  whom 
be  His  blessing  and  peace !)  said : — **  Learn  the  laws  of  inheritance, 
and  teach  them  to  the  people ;  for  they  are  one  half  of  useful  know- 
ledge." Our  learned  in  the  law  (to  whom  God  be  merciful !)  say  :— 
**  There  belong  to  the  property  of  a  person  deceased  four  successiye 
duties  to  he  performed  hy  the  magisixate :  first,  his  FUNERAL  ceremony 
and  burial  without  superfluity  of  ezpence,  yet  without  deficiency ;  next 
the  discharge  of  his  just  DBBTS  from  the  whole  of  his  remaining 
efiects;  then,  the  payment  of  his  LEGACIES  out  of  a  third  of  what 
remains  after  his  debts  are  paid;  and,  lastly,  the  DISTRIBUTION 
OF  THE  RESIDUE  among  his  successors,  according  to  the  Divine 
Book,  to  the  Traditions,  and  to  the  Assent  of  the  Learned."  They 
begin  with  the  persons  entitled  to  shares,  who  are  such  as  have  each 
a  specific  share  allotted  to  them  in  the  book  of  Almighty  God ;  then 
they  proceed  to  the  residuary  heirs  by  relation,  and  they  are  all  such 
as  take  what  remains  of  the  inheritance,  after  those  who  are  entitled 
to  shares ;  and,  if  there  be  only  residuaries,  they  take  the  whole  pro- 
perty :  next  to  residuaries  for  special  cause,  as  the  master  of  an  enfran- 
chised slave  and  his  male  residuary  heirs ;  then  they  return  to  those 
entitled  to  shares  according  to  their  respective  rights  of  consanguinity ; 
then  to  the  more  distant  kmdred;  then  to  the  successor  by  contract; 
then  to  him  who  was  acknowledged  as  a  kinsman  through  another, 
so  as  not  to  prove  his  consan^nity,  provided  the  deceased  persisted 
in  that  acknowledgment  even  till  he  died ;  then  to  the  person,  to  whom 
the  whole  property  was  left  by  will ;  and  lastly  to  the  public  treasury. 

On  Impediments  to  Succession. 

Impediments  to  succession  are  four;  I,  SERVITUDE,  whether 
it  be  perfect  or  imperfect;  2,  HOMICIDE,  whether  punishable  by 
retaliation,  or  expiable;  3,  Difference  of  religion;  and  4,  Difierence  of 
country,  either  actual,  as  between  an  alien  enemy  and  an  alien  tribu- 
tary; or  qualified,  as  between  a  fugitive  and  a  tributary,  or  between 
two  fugitive  enemies  from  two  diflerent  states  :  now  a  state  dififers 
from  another  by  having  difierent  forces  and  sovereigns,  there  being  no 
commonity  of  protection  between  them. 
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On  the  Doctrine  of  Shares,  and  the  persons 
entitled  to  them. 

Thefurud,  or  shares,  appointed  in  the  book  of  Almighty  God,  are 
BIZ :  a  moietr,  a  quarter,  an  eighth,  two-thirds,  one-third,  and  a  sixth, 
some  formed  by  doubling,  and  some  by  halving.  Now  those  entitled  to 
these  shares  are  twelve  persons ;  foor  males,  who  are  the  father  and 
the  true  grandfather  or  other  male  ancestor,  how  high  soever  in  the 
pcUemcU  line,  the  brother  by  the  same  mother,  and  the  husband ;  and 
eight  females,  who  are  the  wife,  and  the  daughter,  and  the  son^s  daugh- 
ter, or  other  female  descendant  how  low  soever,  the  sister  by  one 
father  and  mother,  the  sister  by  the  father's  side,  and  the  sister  by  the 
mother's  side,  the  mother  and  the  true  grandmother,  that  is,  she  who 
is  related  to  the  deceased  without  the  intervention  of  a  false  grand- 
father. (A  false  male  ancestor  is,  where  a  female  ancestor  intervenes 
in  the  line  of  ascent).  The  FATHER  tc^es  in  three  cases ;  1.  An 
absolute  share,  which  is  a  sixth,  and  that  with  the  son,  or  son's  son, 
how  low  soever ;  2.  A  legal  share,  and  a  residuary  portion  also,  and 
that  with  a  daughter,  or  a  son's  daughter,  how  low  soever  in  the  degree 
of  descent ;  3,  He  has  a  simple  residuary  title,  on  failure  of  children 
and  son's  children,  or  other  low  descendants.  The  TRUE  GRAND- 
FATHER has  the  same  interest  with  the  father,  except  in  four  cases, 
-which  we  will  mention  presently,  if  it  please  God;  but  the  grandfather 
is  excluded  bj  the  father,  if  The  he  living  \  since  the  father  is  the  mean 
of  consangumil^  between  the  grandfather  and  the  deceased.  The 
MOTHER'S  CHILDREN  also  take  m  three  oases :  a  sixth  is  the 
share  of  one  only ;  a  third,  of  two,  or  of  more :  MALES  and  FEMALES 
have  an  equal  division  and  right ;  but  the  mother's  children  are  ex- 
cluded by  CHILDREN  OF  THE  DECEASED  and  bv  SON'S 
CHILDREN,  how  low  soever,  as  well  as  by  the  FATHER  and  the 
GRANDFATHER;  as  the  learned  agree.  The  HUSBAND  takes  in 
two  cases ;  half,  on  failure  of  children,  and  son's  children,  and  a  fourth 
with  children  or  son's  children,  how  low  soever  they  descend. 

WIVES  take  in  two  oases :  a  fourth  goes  to  one  or  more  on  failure 
of  children,  and  son's  children,  how  low  soever  :  and  an  eighth  with 
children  or  son's  children,  in  any  degree  of  descent.  DAUGHTERS 
begotten  by  the  deceased  take  in  three  cases  :  half  ^O08  to  one  only,  and 
two-thirds  to  two  or  more  ;  and,  if  there  be  a  son,  the  male  has  the 
share  of  two  females,  and  he  makes  them  residuaries.  The  SON'S 
DAUGHTERS  are  like  the  daughters  begotten  by  the  deceased ;  and 
they  may  be  in  six  cases :  Half  goes  to  one  only,  and  two-thirds  to  two 
or  more,  on  failure  of  daughters  begotten  b^  the  deceased ;  with  a  sin- 
gle daughter  of  the  deceased,  they  have  a  sixth,  completing,  (with  the 
da/agkteft's  half),  two-thirds  ;  but,  with  two  daughters  of  the  deceased, 
they  have  no  share  of  the  inheritance,  unless  there  be,  in  an  equal 
degree  with  or  in  a  lower  degree  than,  them,  a  boy,  who  makes  them  re- 
siduaries. As  to  the  remainder  between  them,  the  male  has  the  portion 
of  two  females  ;  and  all  of  the  son's  daughters  are  excluded  by  the  son 
himself. 

If  a  man  leave  three  son's  daughters,  some  of  them  in  lower  de- 
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grees  than  others,  and  three  daughters  of  the  son  of  another  son,  some 
of  them  in  lower  degrees  than  others,  and  three  danghters  of  the  son^s 
son  of  another  son,  some  of  them  in  lower  degrees  than  others  as  in  the 
following  table,  this  is  called  the  case  of  taahbib. 


FiBST  Set. 

Bboond  Set. 

Third  Set. 

Son 
1 

Son 

1 

Son. 
1 

Son,  daughter 

sin 

1 

Son. 
1 

Son,  daughter 

Son,  daughter 

Son. 
1 

Son,  daughter 

Son,  daughter 

Son,  daughter. 

Son,  daughter 

Son,  daughter. 
Son,  daughter. 

Here  the  eldest  of  the  first  line  has  non  equal  in  degree  with  her  ; 
the  middle  one  of  the  first  line  is  equalled  in  degree  bv  the  eldest  of  the 
second  ;  and  the  youngest  of  the  first  line  is  ec^iuLlled  by  the  middle  one 
of  the  second,  and  by  the  eldest  of  the  third  hne ;  the  youngest  of  the 
second  line,  is  equalled  by  the  middle  one  of  the  third  line,  and 
the  youngest  of  the  third  set  has  no  equal  in  degree.  When  thoa 
hast  comprehended  this  then  we  say :  the  eldest  c^  the  first  line 
has  a  moiety ;  the  middle  one  of  the  first  line  has  a  sixth  together 
with  her  equal  in  degree  to  make  up  two-thirds ;  and  those  in  lower 
degrees  never  take  anything  unless  there  be  a  son  with  them  who 
makes  them  residuaries,  botn  her  who  is  equal  to  him  in  degree,  and 
her  who  is  above  him ;  but  who  is  not  entitled  to  a  share  :  t^ose  below 
him  are  excluded. 

SISTEBS  by  the  same  father  and  mother  may  be  in  five  oases  : 
half  goes  to  one  alone  ;  two-thirds  to  two  or  more  ;  and,  if  there  be 
brothers  by  the  same  father  and  mother,  the  male  has  the  portion  of 
two  females;  and  the  females  become  residuaries  througn  him  by 
reason  of  their  equaUty  in  the  degree  of  relation  to  the  deceased;  and 
they  take  the  residue,  when  they  are  with  daughters  or  with  son's 
daughters  by  the  saying  of  Him,  on  whom  be  blessing  and  peace  I 
'*  Make  sisters,  with  daughters,  residuaries." 

SISTEBS  BY  the  SAME  FATHEB  ONLY  are  like  sisters  by  the 
same  father  and  mother,  and  may  be  in  seven  cases  :  half  goes  to  one, 
and  two-thirds  to  two  or  more  on  failure  of  sisters  by  the  same  father 
and  mother ;  and  with  one  sister  by  the  same  father  and  mother, 
they  have  a  sixth,  as  the  complement  of  two-thirds  ;  but  they  have  no 
inheritance  with  two  sisters  by  the  same  father  and  mother,  unless  there 
be  with  them  a  brother  by  the  same  father  who  makes  them  residuaries : 
and  then  the  residue  is  diatrihuted  among  them  hy  the  scicredrule  '*  to 
the  male  what  is  equal  to  the  share  of  two  females."  The  sixth  case 
is,  where  they  are  residuaries  with  daughters  or  with  son's  daughters, 
as  we  have  before  stated  it. 
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BROTHERS  AND  SISTERS  by  the  same  father  and  mother,  and 
by  the  eame  father  only,  are  all  excluded  by  the  SON  and  the  SON'S 
SON,  in  how  low  a  degree  soever,  and  by  the  FATHER  also,  as  it  is 
agreed  amoM  the  learned^  and  even  by  the  GRANDFATHER  accord- 
ing to  Aba  Hanifah,  on  whom  be  the  mercy  of  Almighty  Qod !  And 
those  of  the  HALF  BLOOD  are  also  ezcladed  by  the  brothers  of  the 
whole  blood. 

The  MOTHER  takes  in  three  cases  :  a  sixth  with  a  child,  or  a  son*s 
child,  even  in  the  lowest  degree,  or  with  two  brothers  and  sisters  or 
more,  by  whichever  side  they  are  related  ;  and  a  third  of  the  whole  on 
failore  of  those  jost  mentioned ;  and  a  third  of  the  residue  after  the  share 
of  the  husband  or  wife ;  and  this  in  two  cases,  either  when  there  are 
the  hosband  and  both  parents,  or  the  wife  and  both  parents  :  if 
there  be  a  grandfather  instead  of  a  father,  then  the  mother  ti^es  a 
third  of  the  whole  property,  though  not  by  the  opinion  of  Abu  Tusuf, 
on  whom  be  God's  mercy  I  for  he  says,  that  in  this  case  also  she  has 
only  a  third  of  the  residue.  The  GR  ANDMOTH  ER  has  a  sixth,  whether 
she  be  by  the  father  or  by  the  mother,  whether  alone  or  with  more, 
if  they  be  true  grandmothers  and  equal  in  degree ;  but  they  are  all  ex- 
cluded by  the  mother,  and  the  paternal  female  ancestors  also  by  the 
father ;  and,  in  like  manner,  by  the  grandfather,  except  the  father's 
mother,  even  in  the  highest  degree ;  for  she  takes  with  the  grandfather, 
since  she  is  not  related  through  him.  The  nearest  grandmother,  or 
female  ancestor,  on  either  side,  excludes  the  more  distant  grandmother 
on  whichever  side  she  be ;  whether  the  nearer  grandmother  be  entitled 
to  a  share  of  the  inheritance,  or  be  herself  excluded.  When  a  grand- 
mother has  but  one  relation,  as  the  father's  mother's  mother,  and  an- 
other has  two  such  relations,  or  more,  as  the  mother's  mother's  mother, 
who  is  also  the  father's  father's  mother,  according  to  this  table, 

Mother  Mother 

Mother         Father         Mother 


Father  Mother 

then  a  sixth  is  divided  between  them,  according  to  Abu  Yusuf,  in 
moieties,  respect  being  had  to  their  persons ;  but,  according  to  MUHAM- 
MBD,  (on  whom  be  God's  mercy  I)  in  thirds,  respect  being  had  to  the 
sides. 

On  Besiduaries. 

Besiduaries  by  relation  to  the  deceased  are  three :  the  residuary  in 
his  own  right,  the  residuary  in  another's  right,  and  the  residuary  to- 
gether with  another.  Now  the  RESIDUARY  IN  HIS  OWN  RIGHT  is 
every  male,  in  whose  line  of  relation  to  the  deceased  no  female  enters ; 
and  of  this  sort  there  are  four  classes ;  the  offspring  of  the  deceased,  and 
his  root,  and  the  offspring  of  his  father  and  of  nis  nearest  grandfather,  a 
preference  being  given,  I  mean  a  preference  in  the  right  of  inheritance, 
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according  to  proximity  of  degree.  The  oflTspring  of  the  deceased  are 
his  SONS  )ir«<;  then  THEIR  SONS,  in  how  low  a  demree  soever: 
then  conies  his  root,  or  HIS  FATHER ;  then  his  PATERNAL 
GRANDFATHER,  and  THEIR  PATEhNAL  GRANDFATHERS, 
how  high  soever  ;  then  the  ofiTspring  of  his  father,  or  his  BROTHERS ; 
then  THEIR  SONS,  how  low  soever  ;  and  then  the  offspring  of  his 
grandfather  or  HIS  UNCLES  :  then  THEIR  SONS,  how  low  soever. 
Then  the  strength  of  consanguinity  prevails :  I  mean,  he,  who  has 
TWO  RELATIONS  is  PREFERABLE  TO  him,  who  has  only  ONE 
relation,  whether  it  be  male  or  female,  according  to  the  saying  of  Him, 
on  whom  be  peace  !  "  Sorely,  kinsmen  by  the  same  father  and  mother 
shall  inherit  before  kinsmen  by  the  same  father  only  :**  thus  a  BROTHE  R 
hy  the  same  father  and  mother  is  preferred  to  a  brother  by  the 
father  only,  and  a  SISTER  by  the  same  father  and  mother,  if  she  be- 
come a  residuary  with  the  daughter,  ispreferred  to  a  brother  by  the 
father  only;  and  the  SON  OF  A  BROTHER  by  the  same  father  and 
mother  is  preferi'ed  to  the  son  of  a  brother  by  the  same  father  only  ; 
and  the  rule  is  the  same  in  regard  to  the  PATERNAL  UNCLES  of 
thedeceased;and,  after  them,  to  the  PATERNAL  UNCLES  OF  his 
FATHER,  and,  after  them,  to  the  PATERNAL  UNCLES  OF  his 
GRANDFATHER. 

The  residuaries  in  another's  right  are  four  females;  namely,  those 
whose  shares  are  half  and  two-thirds,  and  who  become  RESIDUA- 
RIES IN  RIGHT  OF  THEIR  BROTHERS,  as  we  have  before  men- 
tioned in  their  different  cases ;  but  she,  who  has  no  share  among^ 
females,  and  whose  brother  is  the  heir,  doth  not  become  a  residuary 
in  his  right ;  as  in  the  case  of  a  PATERNAL  UNCLE  and  a  PATER. 
NAL  AIJNT. 

As  to  RESIDUARIES  together  WITH  OTHERS :  such  is  every 
female  who  becomes  a  residuary  with  another  female  ;  as  a  sister  with 
a  daughter,  as  we  have  mentioned  before.  The'  last  residuary  is  the 
MASTER  OF  a  FREEDMAN,  and  then  his  residuary  heirs,  in  the 
order  before  stated ;  according  to  the  saving  of  Him,  on  whom  be  bless- 
ing and  peace !  **  the  master  bears  a  relation  like  that  of  consanguinity ;" 
but  females  have  nothing  among  the  heirs  of  a  manumittor,  accordmg 
to  the  saying  of  Him,  on  whom  be  blessing  and  peace !  *'  Women  have 
nothing  from  their  relation  to  freedmen,  except  when  they  have  them- 
selves manumitted  a  slave  ;  or  their  freedman  has  manumitted  one,  or 
they  have  sold  a  manumission  to  a  slave,  or  their  vendee  has  sold  it  to 
his  slave,  or  they  have  promised  manumission  after  their  death,  or 
their  promisee  has  promised  it  after  his  death,  or  unless  their  freed- 
man or  freedman's  freedman  draw  a  relation  to  them" 

If  the  freedman  leave  the  father  and  son  of  his  manumittor,  then 
a  sixth  of  the  right  over  the  property  of  the  freedman  vests  in  the 
father,  and  the  residue  in  the  son,  according  to  Abu  Tusuf; 
but,  according  to  both  Abu  Hanifah  and  Muhammed,  the  whole  right 
vests  in  the  son ;  and,  if  a  son  and  a  grandfather  of  the  manumittor  be 
left,  the  whole  right  over  the  freedman  goes  to  the  son,  as  all  the  learn- 
ed agree.  When  a  man  |>ossesses  as  his  slave  a  kinsman  in  a  prohibit- 
ed degree,  he  manumits  him,  and  his  right  vests  in  him ;  as  if  there  be 
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three  daughters,  the  youngest  of  whom  has  twenty  dnnwrst  and  the  eld- 
est, thirty :  and  they  two  bay  their  father  for  fifty  dina/rs ;  and  after- 
wards their  father  die  leaving  some  property;  then  two- thirds  of  it  are 
divided  in  thirds  among  them,  as  their  legal  shares,  and  the  residue 
goes  in  fifths  to  the  two  who  bought  their  father ;  three- fifths  to  the 
eldest  and  two-fifths  to  the  youngest ;  which  may  be  settled  by  divid- 
ing the  whole  into  forty-five  parts. 

On  Exclusion. 

Exclusion  is  of  two  sorts :  1.  Imperfed^  or  an  exclusion  from  one 
share,  and  an  admission  to  another ;  and  this  takes  place  in  respect  of 
five  persons,  the  husband  or  wife,  the  mother,  the  son's  daughter,  and 
the  sister  by  the  same  father ;  and  an  explanation  of  it  has  preceded. 
2.  Peffect  exclusion :  there  are  two  sets  or  persons  having  a  claim  to  the 
inheritance :  one  of  which  sets  is  not  excluded  entirely  in  any  case  ;  and 
they  are  six  persons,  the  son,  the  father,  the  husband,  the  daughter, 
the  mother,  and  the  wife ;  but  the  other  set  inherit  in  one  case  and  in 
another  case  are  excluded.  This  is  grounded  on  two  principles ;  one  of 
whichis,  that  "whoever  IS  RELATED  to  the  deceased  THROUGH 
ANY  PERSON,  shall  not  inherit,  while  that_person  is  living;*'  as  a 
S0N;S  son.  with  the  son ;  except  the  MOTHER'S  CHILDREN,  for 
they  inherit  with  her ;  since  she  has  no  title  to  the  whole  inheritance  : 
the  Becond prinoiple  is  "  that  the  NEAREST  OP  BLOOD  must  take," 
and  who  the  nearest  is,  we  have  explained  in  the  chapter  on  residuaries. 
A  PERSON  INCAPABLE  OP  INHERITING  60TH  NOT  EX- 
CLUDE ANY  one,  at  Zeoa^in  our  opinion ;  but,  according  to  Ibnu  Masu- 
ud  (may  God  be  gracious  to  him !)  he  excludes  imperfectly ;  as  an  infidel, 
a  murderer  and  a  slave.  A  PERSON  EXCLUDED  MAY,  as  all  the 
learned  agree,  EXCLUDE  OTHERS;  as,  if  there  he  two  brothers  or  sis- 
ters or  more  on  whichever  side  they  are,  they  do  not  inherit  with 
the  father  of  the  deeeaaed,  yet  they  drive  the  mother  from  a  third  to  a 
sixth. 

On  the  Increase.* 

Aid,  or  i^fwrease,  is,  when  some  fraction  remains  above  the  regular 
divisor,  or  when  the  divisor  is  too  small  to  admit  one  share. 

On  the  Return.* 

The  return  is  the  converse  of  the  increase  ;  and  it  takes  place  in 
what  remains  above  the  shares  of  those  entitled  to  them,  when  there 
is  no  legal  claimant  of  it :  this  swrplua  is  returned  to  the  sharers  accord- 
ing to  l£eir  rights,  except  the  HUSBAND  or  the  WIFE ;  and  this  is 

*  The  meaning  of  these  claoaeB  is  simply  that  if  the  snm  of  the  shares  is  greater 
than  unity  or  less,  the  sharers  take  the  estate  in  the  proportion  which  their  shares  bear 
to  each  oUier. 

Thus  if  a  wife  leave  a  hnsband,  a  father,  a  mother  and  a  daughter,  their  shares  are 
respectivelv  h  |,  ^and  i  or  altogether  Itt)  instead  of  getting  these  shares  they  get 
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the  opinioii  of  all  the  Prophefs  companions,  as  All  and  hia  followers, 
may  Qod  be  gracious  to  them !  And  our  masters  (to  whom  God  be 
merciful !)  have  assented  to  it :  Zaid,  the  son  of  Thabit,  says,  that  the 
sarplas  doth  not  revert,  bat  goes  to  the  public  treasury ;  and  to  this 
opinion  have  assented  Urwah  and  Alzuhri  and  Malic  and  Alshafii,  may 
God  be  merciful  to  them  I 

On  the  Division  of  the  Paternal  Grandfieither. 

Abubecr  the  Just,  (on  whom  be  the  grace  of  God !)  and  those,  who 
followed  him,  among  the  companions  of  the  Prophet^  say,  "  The 
BRETHREN  of  the  whole  blood  and  the  brethren  by  the  father's  side 
inherit  not  with  the  GRANDFATHER  :'*  This  is  also  the  decision  of 
Abu  Hanifa,  (on  whom  be  God's  mercy !)  and  judgments  are  given 
conformably  to  it.  Zaid  the  son  of  Thabit,  indeed,  asserts,  that  they 
do  inherit  with  the  grandfather,  and  of  this  opinion  are  both  Abu 
Yusuf  cMd  Muhammed,  as  well  as  Malic  and  Alshafii.  According  to  Zaid» 
the  son  of  Thabit  (on  whom  be  God*s  mercy !)  the  grandfather,  with 
brothers  or  SISTERS  of  the  whole  blood  and  by  the  father's  side,  takes 
the  best  in  two  cases,  from  the  Mukcuamdh,  or  dtvitton,  and  from  a 
third  of  the  whole  estate.  The  meaning  of  Mukcuamah  is,  that  the 
grandfather  is  placed  in  the  division  as  one  of  the  brethren,  and  Uie 
brethren  of  the  HALF  BLOOD  enter  into  the  division  with  those  of 
the  WHOLE  BLOOD,  to  the  prejudice  of  the  grandfather;  but,  when 
the  grandfather  has  received  his  allotment,  then  the  half  blood  are  r^ 
moved  from  the  rest,  as  ^disinherited,  and  receive  nothing;  and  the 
residue  goes  to  the  brethren  of  the  whole  blood;  except  when,  among 
those  of  the  whole  blood  there  is  a  single  sister,  who  receives  her  legal 
share,  I  mean  the  whole  after  the  grandfather's  allotment :  then,  if  any- 
thing remains,  it  goes  to  the  half  blood  ;  if  not,  they  have  nothing ;  and 
this  is  the  case,  when  a  mem  leanes  a  grandfather,  a  sister  by  the  same 
father  and  mother,  and  two  sisters  by  the  same  father  only  :  in  this  case 
there  remains  to  those  sisters  a  tenth  of  the  estate,  and  the  correct  de- 
nominator is  twenty ;  but,  if  there  be,  in  the  preceding  case,  one  sister 
by  the  same  father  onlv,  nothing  remains  for  her;  and  if  one,  entitled  to 
a  legal  share,  be  mixed  with  them,  then,  after  he  has  received  his  share, 
the  grandfather  has  the  best  in  the  three  arrangements ;  either  the  divi- 
sion, when,  a  woman  leaves  her  husband,  a  grandfather,  and  a  brother ; 
or  a  third  of  the  residue  is  given,  when  a  man  leaves  a  grandfather,  a 
grandmother,  and  two  brothers,  and  a  sister  by  the  same  father  and 
mother.  Or  a  sixth  of  the  whole  estate  is  given,  when  a  man  leaves  a 
grandfather  and  a  grandmother,  a  daughter,  and  two  brothers ;  and, 
when  a  third  of  the  residue  is  better  from  the  grandfather,  and  the 
residue  has  not  a  complete  third,  multiply  the  denominator  of  the 
third  into  the  root  of  tne  case.  If  a  woman  leave  a  grandfather,  her 
husband,  a  daughter,  her  mother,  and  a  sister  b^  the  same  father  and 
mother,  or  bv  the  same  father  only,  then  a  sixth  is  best  for  the  grand- 
father, and  tne  root  of  the  case  is  raised  to  thirteen,  and  the  sister  has  no- 
thing. Know,  that  Zaid,  the  son  of  Thabit  (on  whom  be  €k>d's  grace!) 
has  not  placed  the  sister  by  the  same  father  and  mother,  or  by  the 
same  father  as  entitled  to  a  share  with  the  grandfather,  except  in  the 
case,  named  acdariyyah,  and  that  is,  the  husband,  the  mother,  a  grand- 
father, and  a  sister  by  the  same  father  and  mother,  or  by  the  same 
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father  only ;  in  which  ca^e  the  husband  ought  io  have  a  moiety ;  the 
mother,  a  third;  the  grandfather,  a  sixth  ;  and  the  sister,  a  moiefey ; 
then  the  grandfather  annexes  his  share  to  that  of  the  sister, 
and  a  divrisioa  is  made  betweea  them  hy  the  rule  "a  male  has  the  por- 
tion  of  two  females;"  and  this  i«,  be<ause  the  division  is  best  for  the 
graadfather.  The  root  is  regularly  six,  but  is  in(  reased  to  nine,  and  a 
correct  distribution  is  made  by  twenty-seven.  The  case  is  called  acda- 
riyyah,  because  it  occurred  on  the  death  of  a  woman  belonging  to 
the  tribe  of  Acdar.  If,  instead  of  the  sister,  there  be  a  brother  or  two 
sisters,  there  is  no  increase,  nor  is  that  case  an  acdariyyah. 

On  Succession  to  Vested  Interests. 

If  some  of  the  shares  become  vested  inheritances  before  the  distri- 
bution, as  if  a  woman  leave  her  husband,  a  daughter,  and  her  mother, 
and  the  husband  die.  before  the  estate  can  be  distributed,  leaving  a 
wife  and  both  his  parents,  7/ then  the  daughter  die  leaving  two  sons,  a 
daughter,  and  a  tnai^rnal  grandmother,  and  then  the  grandmother  die, 
leaving  her  husband  and  two  brothers,  the  principle  in  this  event  is, 
that  llie  case  ot  the  first  deceased  be  arranged,  and  that  the  allotment 
of  each  heir  be  considered  as  delivered  according  to  that  arrangement; 
that,  next,  the  case  of  the  second  deceased  be  arranged,  and  that  a 
comparison  be  made  between  what  was  in  his  hands,  or  vested  in  inter- 
est,  from  the  first  arrangement,  and  between  the  second  arrangement,  in 
three  situations ;  and  if,  on  account  of  equality,  what  is  in  his  hands 
from  the  first  arrang;ement  quad '-ate  with  the  second  arrangement,  then 
there  is  no  need  of  multiplication ;  but  if  it  be  not  right,  then  see 
whether  there  bo  an  agreement  between  the  two,  and  multiply  the 
measure  of  the  second  arrangement  into  the  whole  of  the  first  arrange- 
ment: and  if  there  be  a  disagreement  between  them,  then  multiply  the 
whole  of  the  second  arrangement  into  the  whole  of  the  first  arransfe- 
ment,  and  the  product  toill  he  the  denominator  of  both  cases.  The 
allotments  of  the  heirs  of  the  first  deceased  must  be  multiplied  into 
the  former  multiplicand,  I  mean  into  the  second  arrangement  or  into 
its  measure ;  ana  the  allotments  of  the  heirs  of  the  second  de  eased 
must  be  multiplied  into  the  whole  of  what  was  in  his  hands,  or  into  its 
measure ;  and,  if  a  third  ot  a  fourth  die,  put  the  second  product  in  the 
place  of  the  first  arrangement,  and  the  third  case  in  the  place  of  the 
second,  in  working;  and  thus  in  the  case  0/ a  fourth  and  a  fifth,  and  so  on 
to  infinity. 

On  Distant  Kindred. 

A  DISTANT  KINSMAN  IS  every  relation,  who  is  neither  a 
sharer  nor  a  residuary.  The  gc  nerality  of  the  Prophefs  companions 
repeat  a  tradition  concerning  the  inheritance  of  distant  kinsmen  ;  and 
a*  cording  to  this  our  masters  and  their  followers  (may  God  be  merci- 
ful to  them  !)  have  decided  ;  but  Zaid,  the  son  of  I  habit  (on  whom  be 
God's  erace  !),  says  *  **  there  is  no  inheritance  for  th*-  distant  kindred, 
but  the  property  undisposed  of  is  placed  in  the  public  treasury ;"  and 
•with  him  agree  Malic  and  Alshafii,  on  whom  be  God's  men  y  !  Now 
these  distant  kindred  are  of  four  classes :  the  first  class  is  descended  from 
the  deceased  ;  and  they  are  the  DAUGHTERS'  CHILDREN,  and  the 
32 
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CHILDREN  OF  the  SON'S  DAUGHTERS.  The  second  sort  are 
they  from  whom  the  deceased  descend  ;  and  they  are  the  EXCLUDED 
GRANDFATHERS  and  the  EXCLUDED  GRANDMOTHERS. 
The  third  sort  are  descended  from  the  parents  of  the  deceased  ;  and  they 
cure  the  SISTER'S  CHILDREN,  and  the  BROTHER'S  DAUGHTERS, 
and  the  SONS  OF  BROTHERS  BY  the  SAME  MOTHER  only. 
The  fourth  sort  are  descended  from  the  two  grandfathers  and  two 
grandmothers  of  the  deceased  :  and  they  are,  PATERNAL  AUNTS, 
and  UNCLES  BY  the  SAME  MOTHER  only,  and  MATERNAL 
UNCLES  and  AUNTS.  These,  and  all  who  are  related  to  the  deceased 
through  them,  are  among  the  distant  kindred.  Abu  Sulaiman  re- 
ports from  Muhammed  the  son  of  Alhasan,  who  reported  from  Aba 
Hanifah  (on  whom  be  God's  mercy !)  that  the  second  sort  are  the  near- 
est of  the^ur  sorts,  how  high  soever  they  ascend  ;  then  the  first,  how 
low  soever  they  descend  ;  then  the  third,  how  low  soever ;  and  lastly, 
the  fourth,  how  distant  soever  their  degree  :  but  Abu  Yusuf  and  Alhasan, 
the  son  of  Ziyad,  report  from  Abu  Hanifah  (on  whom  be  the  mercy  of 
God  !)  that  the  nearest  of  the  four  sorts  is  the  first,  then  the  second, 
then  the  third,  then  the  fourth,  like  the  order  of  the  residuaries  ;  and 
this  18  taken  as  a  ritle  for  decision.  According  to  both  Abu  YuSufand 
MuTiammed,  the  third  sort  has  a  preference  over  the  maternal  grand- 
father. 

On  the  First  Class. 

The  best  entitled  of  them  to  the  succession  is  the  NEAREST  of 
them  IN  DEGREE  to  the  deceased  ;  as  the  DAUGHTERS  DAUGH- 
TER, who  is  preferred  to  the  DAUGHTER  OF  the  SON'S  DAUGH- 
TER  ;  and  it  the  dcdmants  are  equal  in  degree,  then  the  CHILD  OF 
an  HEIR  is  preferred  to  the  child  of  a  distant  relation ;  as  the  DAUGH- 
TER  OF  a  SON'S  DAUGHTER  is  preferred  to  the  SON  OF  a 
DAUGHTER'S  DAUGHTER  :  but  if  their  degrees  be  equal,  and 
there  be  not  among  them  the  child  of  an  heir,  or  if  all  of  them  be  the 
children  of  heirs,  then  according  to  Abu  Yusuf  (may  God  be  merciful  to 
him  !)  and  Alhasan,  son  of  Ziyad,  the  PERSONS  0  F  the  BRANCHES 
are  considered,  and  the  property  is  distributed  among  them 
eG[ually,  whether  the  condition  ot  the  roots,  as  male  or  female,  agree  or 
disagree  ;  but  Muhammed  (on  whom  be  God's  mercy  !)  considers  the 
persons  of  the  branches,  if  the  sex  of  the  roots  agree,  in  which  reeped 
he  concurs  with  the  other  two  :  and  he  considers  the  persons  of  the 
roots,  if  their  sexes  be  different,  and  he  gives  to  the  branches  the 
inheritance  of  the  roots,  in  opposition  to  the  two  lawyers.  For  instance, 
when  a  t>ian  leaves  a  DAUGHTER'S  SON,  and  a  DAUGHTER'S 
DAUGHTER,  ihen,  according  to  Abu  Yusuf  and  Alhasan,  the  property 
is  distributed  between  them,  hy  the  rule  "  the  MALE  has  the  portion  of 
two  FEMALES,"  their  persons  being  considered  ;  and,  according  to 
Muhammed,  in  the  same  manner  ;  because  the  sexes  of  the  roots  agree : 
and,  if  a  man  leave  the  DAUGHTER  OF  a  DAUGHTER'S  SON,  and 
the  SON  OF  a  DAUGHTER'S  DAUGHTER,  thm,  according  to  the 
\iwofirBt  mentioned  lawyers,  the  property  is  divided  in  thirds  between 
the  branches,  by  considering  the  persons,  two-thirds  of  it  being  given 
to  the  male,  and  one-third  to  the  female  ;  but,  according  to  Muhammed 
(on  whom  be  God's  mercy  !),  the  property  is  divided  between  the  roots. 
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I  mean  those  in  the  second  rank,  in  thirds,  two-thirds  goma  to  the 
daughter  of  the  daughter's  son,  namely ,  the  allotment  of  her  father,  and 
one-third  of  it  to  the  son  of  the  daughter's  daughter,  namelyy  the  share 
of  his  mother.  Thus,  according  to  Muhammed  (to  whom  God  be  merci- 
ful !),  when  the  children  of  the  daughters  are  dinerent  in  sex,  the  pro- 
perty is  divided  according  to  the  first  rank  that  differs  among  the  roots ; 
then  the  males  are  arranged  in  one  class,  and  the  females  m  another 
class,  after  the  division,  and  what  goes  to  the  males  is  collected  and 
distributed  according  to  the  highest  difference  that  occurs  among 
their  children,  aud  in  the  same  manner  what  goes  to  the  females  ;  ana 
thus  the  operation  is  continued  to  the  end  according  to  this  scheme  : 


s 

S 

S 

D 

D 

D 

D 

D 

D 

D 

D 

D 

I> 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

D 

s 

D 

D 

8 

8 

S 

D 

D 

D 

D 

D 

D 

D 

D 

D 

S 

D 

D 

S 

8 

8 

D 

D 

D 

D 

S 

D 

D 

D 

D 

S 

D 

D 

8 

D 

D 

D 

D 

D 

D 

D 

S 

D 

D 

8 

D 

8 

D 

Thus  Muhammed  (to  whom  God  be  merciful !)  takes  the  sex  from 
the  root  at  the  time  of  the  distribution,  and  the  number  from  the 
branches  ;  as  if  a  man  leave  two  sons  of  a  daughter's  daughter's  daugh- 
ter, and  a  daughter  of  a  daughter's  daughter's  son,  and  two  daughters 
of  a  daughter's  son's  daughter,  in  this  form : 


The  Deceased. 

Daughter 

Daughter 

Daughter 

8on 

Daughter 

Daughter 

Daughter 

Son 

Daughter 

Two  daughters 

Daughter 

Two  sons 

In  this  ease,  according  to  Abu  Yusuf  (on  whom  be  God's  mercy  !),  the 
property  is  divided  amon^  the  branches  in  seven  parts,  by  considering 
theur  persons ;  but,  accordmg  to  Muhammed  (to  whom  Goa  be  mercifcd !  j, 
the  property  is  distributed  according  to  the  highest  difference  of  SEX, 
I  mean  in  the  second  rank,  in  sevens  by  the  number  of  branches  in  the 
roots  ;  and  according  to  him  four-sevenths  of  it  go  to  the  daughters  of 
the  daughter's  son's  daughter ;  since  that  is  the  share  of  their  grand- 
father, and  three-sevenths  of  it,  which  are  the  allotment  of  the  two 
daughters,  are  divided  between  their  two  children,  I  mean  those  in  the 
third  rank,  in  moieties  ;  one  moiety  to  the  daughter  of  the  daughter's 
daughter*8  son,  which  is  the  share  of  her  father,  and  the  other  moiety  to 
the  two  sons  of  the  daughter's  daughter's  daughter,  being  the  share  of 
their  mother :  the  correct  divisor  of  the  property  is,  in  this  case,  twenty- 
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eight.  The  opinion  of  Mahammed  (on  whom  be  God*s  mercy  !)  is  the 
more  srenerally  received  of  the  two  traditions  from  Abu  Hanifah  (to  whom 
God  be  merciful !)  in  all  decisions  concerning  the  distant  kindred  :  and 
this  was  the  first  opinion  of  Abu  Yusuf ;  then  he  departed  from  it  and 
said  that  the  roots  were  by  uo  means  to  be  considered. 

A  Section. 

Our  learned  lawyers  (on  whom  be  the  mercy  of  God  !)  consider  the 
different  sides  in  succession  :  except  that  Abu  Yusuf  (may  God  be  mer- 
ciful to  him  !)  considers  the  sides  in  the  persons  of  the  branches,  and 
Muhammed  (on  whom  be  God's  mercy  !)  considers  the  bides  in  the  roots ; 
as  when  a  man  leaves  two  daughters  of  a  daughter's  daughter,  who  are 
also  the  two  dauorhtei^'s  of  a  daughter's  son,  and  the  son  o£  a  d!aaghter's 
daughter,  according  to  this  scheme  : 

The  Deceased. 

Daughter  Daughter  Daughter 

I                               I  I 

Daughter  Son Daughter 

Son  Two  Daughters. 

/n /Ai«  cflwe,  according  to  Abu  Yusuf,  the  property  is  divided  among 
them  in  thirds,  and  then  the  deceased  is  considered  as  if  he  had  left 
four  daughters  and  a  son  ;  two-thirds  of  it  therefore  go  to  the  two  daugh- 
ters and  oue-third  to  the  son  ;  but  ac  ording  to  Muhammed  (to  whom 
God  be  merciful!)  the  estate  is  divided  among  them  in  twenty-eight 
parts -to  the  two  daughters  twenty -two  shares  (sixteen  in  right  of  their 
father  and  six  shares  in  right  of  their  mother)  and  to  the  son  six  shares 
in  right  o£  his  mother. 

On  the  Second  Class. 

He  among  them,  who  is  preferred  in  the  succession,  is  the  NEAR- 
EST of  them  TO  the  DECEASED,  on  which  side  soever  he  stands  ; 
and,  in  the  case  of  equality  in  the  degrees  of  proximity,  then  he,  who 
is  RELATED  to  the  deceased  THROUGH  an  HEIR,  is  preft-rred  by 
the  opinion  of  Abu  iSuhail  surnamed  Alferaidi,  of  Abu  Fudail  Alkhassaf, 
and  of  Ali,  the  son  of  Isai  Albasri ;  but  no  preference  is  given  to  him 
according  to  Abu  Sulaiman  Aljurjani,  and  Abu  Ali  al  Baihathi  AlbustL 
If  their  degrees  be  equal,  and  there  be  none  among  them  who  is 
related  through  an  heir,  or  if  all  of  them  be  related  through  an  heir,  then, 
if  the  SEX  of  those,  through  whom  they  are  related,  agree,  and  their 
relation  be  on  the  same  side,  the  distribution  is  according  to  their  per- 
sons, but  if  the  sex  of  those,  to  whom  they  are  related,  be  different,  the 
property  is  distributed  according  to  the  first  rank  that  differs  in  sex,  as 
in  the  first  class  ;  and  if  their  relation  differ,  then  two-thirds  go  to  those 
on  the  father's  side,  that  being  the  share  of  thb  father,  and  one-third 
goes  to  those  on  the  mother's  side,  that  being  the  share  of  the  mother  : 
then  what  has  been  allotted  to  each  set  is  distiibuted  among  them  as 
if  their  relation  were  the  bame. 
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On  the  Third  Class. 

The  mle  concerniug  them  is  the  same  with  that  concerning  the 
PIRST  CLASS ;  I  mean,  that  he  is  preferred  in  the  euccession  who 
ia  NEAREST  TO  the  DECEASED  :  and  if  they  be  equal  in  relation, 
then  the  CHILD  of  a  RESIDUARY  itt  preferred  to  the  child  of  a  more 
distant  kinsman ;  as  ifamanUave  the  DAUGHTER  OPaBROTHER'S 
SON,  and  the  SON  OF  a  SISTEK\S  DAUGHTER,  both  of  them  by 
ihe  same  father  and  mother,  or  by  the  aanie  lalber,  o^  one  of  them  by 
ihe  same  father  and  mother,  and  the  other  by  the  same  father  only  : 
in  this  case  the  whole  estate  goes  to  the  daughter  of  the  brother's 
8on,  becanse  ?he  is  the  child  of  a  residuary ;  and,  if  it  be  by  ihe  same 
mother  only^  distrihuHon  is  made  between  them  hy  the  rule  **  A  male  has 
the  share  or  two  females."  and,  by  the  opinion  of  Abu  Yusuf  (to  whom 
God  be  merciful  !),  in  thirds,  according  to  the  persons,  but,  by  Ihat  of 
Muhammed  (may  God  be  merciful  to  him !),  in  moieties  according  to  the 
roots  ;  and,  if  they  be  equal  in  proximity,  and  there  be  no  child  of  a 
residuary  among  them,  or  f/ all  of  them  be  children  of  residuades,  or  if 
some  of  them  be  children  of  residuaries,  and  some  of  them  children  of 
those  entitled  to  shares,  and  their  relation  differ,  then  Abu  Yusuf  (to 
whom  God  be  merciful !)  considers  the  strongest  in  consanguinity,  but 
Muhammed  (may  God  be  merciful  to  him  !)  divides  the  pioperty 
among  the  brothers  and  sisters  in  moieties,  considering  as  well  the  num- 
ber ot  the  branches  as  the  sides  in  the  roots ;  and  what  has  been  allot- 
ted to  ca  h  set  is  distributed  among  their  branches,  as  in  the  first  class: 
thus,  7/ a  num  iecM^ethe  DAUGHTER  OP  the  DAUGHTER  OF  a 
SISTER  by  tlis  same  father  and  mother,  she  is  preferred  to  the  SON 
OP  the  DAUGHTER  of  a  BROTHER  by  the  same  father  ordy, 
according  to  Abu  Yusuf  (to  whom  God  be  merciful !)  by  reason  of  the 
strength  of  relation  ;  but^  according  to  Muhammed  (may  God  be  merci- 
ful to  him  !),  the  property  is  divided  between  them  both  in  moieties  by 
consideration  of  the  roots.  So,  when  a  man  leaves  three  daughters  of 
different  brothers,  and  three  sons  and  three  daughters  of  different  sis- 
ters, as  in  this  figure : 

The  Deceased. 

Sister Sister Sister Brother Brother Brother 

by  the  same 

/ — \ 

Mother Father Father Mother Father Father 

and  Mother  and  Mother 

Son        Sou    Sou      Daughter  Daughter        Daughter 

Daughter    Daughter    Daughter. 

In  this  case,  according  to  Abu  Yusuf,  the  property  is  divided  among 
the  branches  of  the  whole  blood,  then  among  the  branches  by  the  same 
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father,  then  among  the  branches  by  the  ciame  mother,  acoordina  to  the 
rule  *'the  male  has  the  allotment  of  two  females,"*  in  fourths,  by  con- 
sidering the  persons ;  but,  according  to  Mahammed  (to  whom  (rod  be 
merciful !),  a  third  of  the  estate  is  divided  equally  among  the  branches 
by  the  same  mother,  in  thirds,  by  considering  the  equality  of  their 
roots  in  the  division  of  the  parents,  and  the  remainder  among  the 
branches  of  the  whole  blood  in  moieties,  by  considering  in  the  roots 
the  number  of  the  branches ;  one- half  to  thecbughter  of  the  brother,  the 
portion  of  the  father,  and  the  other  between  the  children  of  the  sister, 
the  male  having  the  allotment  of  two  females,  by  considering  the  per- 
sons ;  and  ihe  estate  is  correctly  divided  by  nine.  If  a  man  leave  three 
daughters  of  different  brothers'  sons,  in  this  manner : 

The  Deceased. 
Daughter — Daughter— Daughter 


Of  a  Son  of  a  Brother  by  the  same 
' V ' 

Father  and  Mother — Father — Mother 

all  the  property  goes  to  the  daughter  of  the  son  of  the  brother  by 
the  same  father  and  mother,  by  the  unanimous  opinion  of  the  learned, 
since  she  is  the  child  of  a  residuary,  and  hath  also  the  strength  of 
consanguinity. 

On  the  Fourth  Class. 

The  rule  as  to.  them  is,  that,  when  there  is  ONLY  ONE  of  them^ 
he  has  a  right  to  the  whole  property,  since  there  is  none  to  obstruct 
him ;  and  when  there  are  SEVERAL,  and  the  SIDES  OF  their  RE- 
L  ATI  ON  are  the  same  as  paternal  aunts  and  patenlal  ancles  by  the 
same  mother  tvith  the  father y  or  maternal  uncles  and  aunts,  then  the 
stronger  of  them  in  consanguinity  is  preferred,  by  the  general  assent ; 
I  mean,  they,  who  are  related  by  father  and  mother,  are  preferred  to 
those  who  are  related  by  the  father  ovdy,  and  they  who  are  related  by 
the  father  are  preferred  to  those  who  are  related  by  the  mother  only, 
whether  they  be  males  or  females  ;  and  if  there  be  MALES  and  FE- 
MALES and  their  relation  be  equal,  then  the  male  has  the  allotment  of 
two  females ;  as,  if  there  he  a  paternal  uncle  and  aunt  both  by  one 
mother,  or  a  maternal  uncle  and  aunt  both  by  the  same  father  and 
mother,  or  by  the  same  father,  or  by  the  same  mother  only,  and  if  the 
sides  of  their  consanguinity  be  difierent,  then  no  regard  is  shown  to  the 
strength  of  relation ;  as,  if  there  he  a  paternal  aunt  by  the  same  father 
and  mother,  and  a  maternal  aunt  by  the  same  motner,  or  a  maternal 
aunt  by  the  same  father  and  mother,  and  a  paternal  aunt  by  the  same 
mother  only,  then  two-thirds  go  to  the  KINDRED  OF  the  FATHER, 
for  they  are  the  father's  allotment,  and  one- third  to  the  KINDRED 
OF  the  MOTHER,  for  that  is  the  mother  s  allotment ;  then  what  is 
allotted  to  each  set  is  divided  among  them,  as  if  the  place  of  their 
consanguinity  were  the  same. 
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On  their  Ohildren,  cmd  the  Rules  concerning 
them. 

The  role  as  to  them  ia  like  the  rale  concerning  the  first  class  ;  I 
mean  that  the  best  entitled  of  them  to  the  succession  is  the  NEAREST 
of  them  TO  the  DECEASED  on  whichever  side  he  is  related  /  and  if 
they  be  equal  in  relation,  and  the  place  of  their  CONSANGUINITY 
be  the  same,  then  he  who  has  the  STRENGTH  OF  BLOOD  is  pre- 
ferred,  by  the  general  assent;  and  if  they  be  equal  in  degree  and  in 
blood,  and  the  place  of  their  consanguinity  be  the  same,  then  the 
CHILD  OP  a  RESIDUAHYw  preferred  to  whoever  is  not  such;  as, 
t/ a  wMi» /caw  the  DAUGHTER  OF  a  PATERNAL  UNCLE,  and  the 
SON  OF  a  PATERNAL  AUNT,  both  of  them  by  the  same  father  and 
mother,  or  by  the  same  father,  all  the  property  goes  to  the  daughter  of 
the  paternal  uncle;  and  if  one  of  them  be  by  the  same  father  and 
mother,  and  the  other  by  the  same  father  only,  ihen  all  the  estate  goes 
to  the  claimant  who  has  the  strength  of  consanguinity,  according  to 
the  clearer  tradition ;  amd  this  by  analogy  to  the  maternal  aunt  by  the 
same  father,  for  though  she  be  the  childof  a  distant  kinsmnn,  yet  she  is 
preferred,  by  the  strength  of  consanguinity,  to  the  maternal  aunt  by 
the  sanM  mother  onLvj  though  she  be  the  child  of  an  heir  ;  since  the 
weight  which  prevails  by  itself,  that  is,  the  strength  of  consanguinity, 
is  ^eater  than  the  weight  by  another,  which  is  the  descent  from  an 
heir.  Some  of  them  (the  learned)  say,  that  the  whole  estate  goes  to 
the  daughter  of  the  paternal  uncle  by  the  same  father,  since  she  is  the 
daughter  of  a  residuary ;  and,  if  they  be  equal  in  degree,  yet  the  place 
of  their  relation  differ,  they  have  no  regard  shown  to  the  strength  of 
consanguinity,  nor  to  the  descent  from  a  residuary,  according  to  the 
clearer  tradition  ;  by  analogy  to  the  paternal  aunt  by  the  same  father 
and  mother,  for  though  she  have  two  bloods,  and  be  the  child  of  an 
heir  on  both  sides,  and  her  mother  be  entitled  to  a  legal  share,  yet  she 
is  not  preferred  to  the  maternal  aunt  by  the  same  father ;  but  two- 
thirds  go  to  whoever  is  related  by  the  father ;  and  there  re^rd  is 
shown  to  the  strength  of  blood  ;  then  to  the  descent  from  a  residuary ; 
and  one-third  goes  to  whoever  is  related  by  the  mother,  and  there  too 
regard  is  shown  to  strength  of  consanguinity :  then,  according  to  Abu 
Yusuf  (may  God  be  merciful  to  him !),  what  belongs  to  each  set  is 
divided  among  the  PERSONS  OP  their  BRANCHES,  with  attention 
to  the  number  of  sides  in  the  branches  ;  and,  according  to  Muhammed 
(may  God  be  merciful  to  him !),  the  property  is  distributed  by  the  first 
line,  that  difiers,  with  attention  to  the  number  of  the  branches  and  of 
the  sides  in  the  roots,  as  in  the  first  class ;  then  this  rule  is  applied  to 
the  sides  of  the  paternal  uncles  of  his  parents  and  their  maternal 
uncles  ;  then  to  their  children ;  then  to  the  side  of  the  paternal  uncles 
of  the  parents  of  his  parents,  and  to  their  maternal  uncles  ;  then  to 
their  children,  as  in  the  case  o/residuaries. 

On  Hermaphrodites. 

To  the  hermaphrodite,  whou  »ex  U  quUe  doabtful,  U  allotted  the  smaller  of  two 
■hares,  I  mean  the  worse  of  two  conditioDS,  according  to  Abu  Hanifah  (may  God  be 
meixnf nl  to  him !)  aod  his  friends,  and  this  is  the  doctrine  of  the  generality  of  the 
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Prophet's  companions  (may  God  be  jrracious  to  them !),  and  conformable  to  it  are 
decision*!  given ;  as,  when  a  man  leaves  a  son.  and  a  daughter,  and  an  hermaphrodite, 
then  the  hermaphrodite  has  the  share  of  a  daughter,  since  that  is  ascertained :  and, 
according  to  Amir  Alsbabi  (and  this  is  the  opinion  of  Ibnu  Abbas,  may  God  be 
gracious  to  them  both !),  the  hermaphrodite  has  a  moiety  of  the  two  shares  in  the 
controversy ;  but  the  tioo  great  lawyer*  diflFer  in  putting  in  practice  the  doctrine  of 
Alshabi ;  for  Abu  Yusuf  says  that  the  son  has  one  share,  and  the  daughter  half  a 
share,  and  the  hermaphrodite  three-fourths  of  a  share,  since  the  hermaphrodite  would 
be  entitled  to  a  share  if  he  were  a  male,  and  to  half  a  share  if  he  were  a  female,  and 
this  is  settled  by  hU  taking  half  the  sum  of  the  two  portions ;  or,  we  may  say,  he  takes 
the  moiety  which  is  ascertained,  together  with  half  the  moiety  which  is  disputed,  so 
that  there  come  to  him  tUree-fourth!^  of  a  share  ;  for  he  (Abu  Yusuf)  pays  attention 
to  the  legal  share  and  to  the  increase,  and  he  verifies  the  case  by  nine  :  or,  we  mar 
say,  the  son  ha^  two  shares,  and  the  daughter  one  share,  and  the  hermaphrodite  a 
moiety  of  the  two  allotments,  and  that  is  a  share  and  half  a  share.  But  Muhammed 
(may  God  be  merciful  to  him  !)  says  that  the  hermaphrodite  would  take  two-fifths 
of  the  estate  if  he  were  a  male,  and  a  fourth  of  the  estate  if  he  were  a  female,  and 
that  be  takes  a  moiety  of  the  two  allotments,  that  will  give  him  one* fifth  and  an 
eighth  by  attention  to  both  sexes ;  and  the  case  is  rectified  by  forty ;  since  that  is 
the  product  of  one  of  the  numbers  in  the  two  cases,  which  is  four,  multiplied  into  the 
other,  which  is  five,  and  that  product  multiplied  by  two  (  which  is  the  number  oj  the) 
cases  ;  and  then  he,  who  takes  anything  by  five,  ha*  H  multiplied  into  four,  and  he, 
who  takes  anything  by  four,  has  U  multiplied  into  five  ;  so  that  thirteen  shares  go  to 
the  hermaphrodite,  and  eighteen  to  the  son,  and  nine  to  the  daughter. 

On  Pregnancy. 

The  longest  time  of  pregnancy  is  TWO  YEARS,  according  to  Abu 
Hanif ah  (may  God  be  merciful  to  him  I )  and  his  companions ;  and 
according  to  Laith,  the  son  of  Sad  Alfahmi  (may  God  be  merciful  to 
him !),  THREE  years  ;  and,  according  to  Alshafii  (may  God  be  merciful  to 
him  !),  FOUR  years  :  but,  according  to  Alznhri  (may  God  be  merciful  to 
him  I),  SKVEN  years  :  and  the  SHORTEST  time  for  it  is  SIX  months. 
There  is  reserved  for  the  CHILD  in  the  WOMB,  according  to  Abu  Hanif  ah 
(may  God  be  merciful  to  him  !),  the  portion  of  four  sons,  or  the  portion 
of  four  daughters,  whichever  of  the  two  is  most :  and  there  is  given  to 
the  rest  of  the  heirs  the  smallest  of  the  portions  ;  but,  according  to 
Muhammed  (may  God  be  merciful  to  him  !),  there  is  reserve^  the  portion 
of  three  sons  or  of  three  daughters,  whichever  of  the  two  is  most  :  Laith, 
son  of  Sad  (may  God  be  gracious  to  him  !),  reports  this  opinionirom.  him  ; 
but,  by  another  report,  there  is  reserved  the  portion  of  two  sons  ;  and  one 
of  the  two  opinions  is  that  of  Abu  Yusuf  (may  God  be  merciful  to  him  !) 
as  Hisham  reports  it  from  hjm  ;  but  Alkhassaf  reports  from  Abu  Yusuf 
(may  God  be  merciful  to  him  !)  that  there  should  be  reserved  the  share 
of  one  son  or  of  one  daughter  ;  and,  according  to  this,  decisions  are  made,, 
and  security  must  be  taken  according  to  his  opinion.  And,  if  the  preg- 
nancy was  by  the  deceased,  and  the  vndow  produce  a  child  at  the  full 
time  of  the  longest  period  alloioed  for  pregnancy,  or  within  it,  and  the 
woman  hath  not  confessed  her  having  broken  her  legal  term  of  abfti- 
nence^  that  child  shall  inherit,  and  others  may  inherit  from  him  ;  but,  if 
she  produce  a  child  after  the  longest  time  of  gestation,  he  shall  not 
inherit,  nor  shall  others  inherit  from  him  :  and  if  the  pregnancy  was  from 
another  man  than  the  deceased,  and  she,  the  kin^woTnan,  produce  a  child 
in  six  months  or  less,  he  shall  inherit  ;  but,  if  she  produce  the  child  after 
the  least  period  of  gestation,  he  shall  not  inherit. 

Now  the  way  of  knowing  the  LIFE  of  the  CHILD  at  the  time  of  its 
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birth,  18,  that  there  be  found  in  him  that  by  which  life  is  proyed,  as  a 
voice,  or  sneezing,  or  weeping,  or  smiling,  or  moving  a  limb  ;  and  if  the 
8inaUe8t|)ar<of  the' child  come  ont,  and  he  then  die,  he  shall  not  inherit  ; 
but  if  the  greater  |)aW  of  him  come  ont,  and  then  he  die,  he  shall  inherit : 
and  if  he  come  ont  straight  (or  with  his  headfirst)^  then  his  breast  is 
considered  ;  I  mean,  if  his  whole  breast  come  out,  he  shall  inherit ;  bnt 
if  he  come  ont  inverted  {or  tnth  his  feet  Jir$t)fiiienhiB  navel  is  considered. 

On  a  Lost  Person. 

A  loft  person  is  wtutdered  as  living  in  r^fford  to  his  estate,  so  that  no  one  eta 
inherit  from  him,  and  his  estate  is  reserved  until  his  death  can  be  ascertained,  or 
the  term  for  apresmnption  of  it  has  passed  over  :  now  the  traditionary  opinions  differ 
concerning  that  term,  for  bv  the  clearer  tradition,  **  when  not  one  of  his  equals  in 
age  remains,  jadgment  may  be  given  of  his  death  ;**  bat  Hasan,  the  son  of  Ziyad, 
reports  from  Aba  Hanifah  (may  God  be  merciful  to  him  !)  that  tht  terva,  is  an  hun- 
dred and  twen^  years  from  the  day  on  which  he  was  bom ;  and  Mohammed  says 
an  hundred  and  ten  vears ;  and  Abu  Tusuf  says  an  hundred  and  five  yean ;  and 
some  of  them,  the  teamed,  say  ninety  vears ;  and  according  to  that  opinion  are 
decisions  made.  Some  of  the  learned  in  the  law  say  that  the  estate  of  a  lost  person 
must  be  reserred  for  the  final  regulation  of  the  /mom,  and  the  jadgment  suspended 
as  to  the  right  of  another  person,  so  that  his  share  from  Uie  estate  of  his  ancestors 
must  be  kept  as  in  the  ease  of  pregnancy ;  and  when  the  term  is  elapsed,  and  judg- 
ment given  of  his  death,  then  his  estate  goes  to  his  heirs,  who  are  to  be  found,  accord- 
ing to  the  judgment  on  his  decease;  and  what  was  reserved  on  his  account  from 
the  estate  of  nis  ancestor,  is  restored  to  the  heir  of  his  ancestor  from  whose  estate 
that  share  was  reserved;  since  the  lost  persona  dead  as  to  the  estate  of  another. 

On  an  Apostate. 

When  an  apostate  yrom  the  faith  has  died  natnrally,  or  been  killed,  or 
passed  into  a  hostile  countrv,  and  the  KcuU  has  given  judnnent  on  his 
passage  thither,  then  what  he  had  acquired  at  the  time  of  his  being  a 
believer,  goes  to  his  heirs,  %Dho  are  believers  ;  and  what  he  has  gained  since 
the  time  of  the  apostacy  is  placed  in  the  public  treasury  according  to 
Abu  Hanifah  (may  Qod  be  merciful  to  him  H,  bnt  according  to  the  two 
lawyers  (Abu  Tusuf  ofnd  Muhammed)  botn  the  acquisitions  go  to  his 
believing  heirs  ;  and,  according  to  Alshafii  (mav  God  be  merciful  to 
him  !),  both  the  acquisitions  are  placed  in  the  public  treasury  ;  and  what 
he  gained  after  his  arrival  in  the  hostile  country,  that  is  confiscated  by 
the  general  consent :  and  all  the  property  of  a  female  apostate  goes  to 
her  heirs,  who  are  believers,  without  diversity  of  opinion  among  our 
masters,  to  whom  God  be  merciful  !  but  an  apostate  shall  not  inherit  from 
any  one,  neither  from  a  believer  nor  from  an  apostate  like  himself,  and 
so  a  female  apostete  shall  not  inherit  from  any  one  ;  except  when  the 
people  of  a  whole  district  become  apostates  altogether,  for  then  they 
inherit  reciprocally. 

On  a  Oaptive. 

The  rule  concerning  a  captive  is  like  the  rule  of  other  believers  in 
regard  to  inheritance,  asMong  as  he  has  not  departed  from  the  faith  ; 
but  if  he  has  departed  from  the  faith,  then  the  rule  concerning  him  is 
the  rule  concerning  an  apostate  ;  but  if  his  apostacy  be  not  known,  nor 
his  life  nor  his  death,  then  the  rule  concerning  him  is  the  rule  concerning 
a  lost  person. 

33 
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On  Persons  drowned,  or  l^umed,  or  overwhelmed 
in  ruins. 

When  a  company  ofpersom  die,  and  it  is  not  known  which  of  them 
died  first,  they  are  considered  as  if  they  had  died  at  the  same  moment, 
and  the  estate  of  each  of  them  goes  to  his  heirs  who  are  living ;  and 
some  of  the  deceabed  shaU  not  inherit  from  others  :  this  is  the  approved 
opinion.  But  Ali  and  Ibnu  Masnud  say,  according  to  one  of  the  tradi- 
tions  from  them,  that  some  of  them  shall  inherit  from  others,  except  in 
what  each  of  them  has  inherited  from  the  companion  of  his  fate. 


THE  HEDAYA  ON  INHERITANCE. 


Wills. 

DEFINITION. 

Willa  literally  means  asMstance  and  friendship.  In  the  l&ngnage  of 
the  Law  it  signifies  (according  to  the  exposition  in  the  Inayat)  that 
mutual  assistance  which  is  a  cause  of  inheritance. — 513. 

Willa  is  of  two  species  or  descriptions — I.  Willa  Ittakit  (which  is 
also  termed  Willa  Niamit),  the  occasion  of  which  is  manumission  from 
right  of  property  (according  to  the  Rawayet-Saheeh),  whence  it  is  that  if  a 
person  become  proprietor  of  his  kinsman  by  inheritance,  such  kinsman 
is  free,  and  his  Willa  goes  to  that  person.  II.  Willa  Mawalat,  the 
occasion  of  which  is  a  contract  of  Mawalat  [mutual  amity  or  patronage  and 
clientage]  as  shall  be  explained  in  its  proper  place.  The  occasion  of  the 
first  species,  therefore,  being  manumission,  and  of  the  second  a  contract 
of  mutual  amity,  they  are  termed  the  Willa  of  manumission  or  the  Willa 
of  mutual  amity,  by  a  reference  of  the  effect  to  the  cause. — 613. 

The  case  of  Willa  Mawalat  is  where  (for  instance)  a  stranger  says  to 
the  person  whose  proselyte  he  is,  or  to  any  other  person,  *'  I  enter  into  a  con- 
tract of  Mawalat  with  you,  so  that  if  I  die  my  property  shall  go  to  you,  or 
if  ^on  the  other  hand)  I  commit  an  offence,  the  fine  is  upon  you  or  your 
Akila,"  and  the  person  thus  addressed  assents  accordingly,  in  consequence 
of  which  he  becomes  the  Mawalat  of  the  stranger,  and  upon  his  decease 
without  heirs  inherits  his  property. — 517. 

The  Mawla  Asf al,  or  client,  is  at  full  liberty  to  desert  from  his  Mawla 
Aaila,  or  patron,  and  to  enter  into  a  contract  of  Mawalat  with  some  other 
person,  so  long  as  the  first  shall  not  have  paid  any  fine  of  his  incurring^ 
oecause  a  contract  of  Mawalat  is,  like  bequest,  a  reversible  deed.— 518. 

Wasaya  is  the  plural  of  Waseeat : — ^Waseeat  means  endowment  with 
the  property  of  an3rthing  after  death,  as  if  one  person  should  say  to  another, 
'^  Give  this  article  of  mine,  after  my  dea^,  to  a  particular  person."     The 
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thing  80  giyen  is  termed  the  Moose  be  bee,  or  legacy  ;  the  person  who 
urills  that  it  be  given  is  denominated  the  Mawsee,  or  testator ;  the  person 
in  whose  favour  the  will  is  made  is  called  the  Moose  le  hoo,  or  legatee  ; 
and  the  person  appointed  to  carry  the  will  into  execution  is  called  the 
Waaee,  or  executor. — 670. 

PARTIES. 

If  a  ZIMMEE,  residing  in  the  Mossulman  territory,  make  a  will  in 
favour  of  a  HOSTILE  INFIDEL,  it  is  not  valid,  for  as  inheritance  does 
not  obtain  between  those  because  of  the  difference  of  country,  it  follows 
that  a  bequest  from  one  to  the  oldier  b  of  no  effect,  bequest  being  similar 
to  inheritance. — 697.  * 

BEQUEST  BT  a  MOKATIB  is  not  valid,  notwithstondiog  he  leave 
effects  safficient  to  discharge  his  covenanted  ransom,  because  the  property 
of  a  Mokatib  is  not  a  fit  subject  of  gratuitous  acts.  Some  assert  that 
this  is  according  to  Haneef  a,  but  thait  the  two  disciples  hold  a  contrary 
opinion. — 674. 

The  bequest  of  a  MUSSULMAN  in  favour  of  a  ZIMMEE,  or  of  & 
Zimmee  in  favour  of  a  Mussulman,  is  valid. — 672. 

If  a  Zimmee  bequeath  more  than  a  third  of  his  estate  to  a  stranger,  or 
to  an  heir^  it  is  not  valid,  as  being  contrary  to  the  laws  of  the  Mussuhnans, 
to  which  they  have  agreed  to  conform  with  respect  to  all  temporal 
concerns. — 697. 

The  will  of  an  APOSTATE  WOMAN  is  valid.  This  is  approved, 
because  women  in  such  cases  are  left  to  themselves,  and  not  put  to  death, 
as  in  the  case  of  men. — 696. 

If  a  JEW  or  CHRISTIAN  will  that,  "  after  his  death,  his  house  shall 
be  converted  into  a  church  or  synagogue  for  a  particular  set  of  people,** 
the  bequest  is  valid,  according  to  all  our  doctors,  and  takes  effect  to  the 
extent  of  a  third  of  the  testator^s  property  ;  because  a  bequest  has  two 
different  characters — the  appointment  ot  a  successor,  and  an  actual  endow- 
ment ;.  and  the  testator  is  competent  to  either  of  these.^-695. 

If  a  SICK  PERSON  make  an  acknowledgment  of  debt  due  by  him  to 
his  son,  or  make  a  bequest  in  his  favour,  or  bestow  a  gift  upon  him,  at  a 
time  when  the  SON  was  a  CHRISTIAN,  and  he  [the  son]  afterwards, 
previous  to  his  father^s  death,  become  a  Mussulman,  all  those  deeds  of 
acknowledgment,  gift,  or  bequest  are  void ;  the  bequest  and  the  gift 
because  of  the  son  being  an  heir  at  the  death  of  his  father,  as  above 
explained,  and  the  acknowledgment,  because,  although  the  son,  on  account 
of  the  bar  (namelv,  difference  of  religion),  was  not  an  heir  at  tho  time  of 
making  it,  still  the  cause  of  inheritance  (namely,  consanguinity)  did  then 
exist. — 684. 

Where  a  person  makes  a  will  in  favour  of  part  of  his  HEIRS,  the 
same  rule  holds  as  in  the  case  of  bequeathing  more  than  a  third  to  a 
stranger — in  other  words,  the  deed  is  not  valid  unless  the  other  heirs  give 
their  consent  to  the  disposition  after  the  death  of  the  testator ;  and  their 
consent  previous  to  his  dea^  will  have  no  effect. — 671. 
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Ifaman  make  a  bequest  in  favour  of  a  part  of  his  heirs,  it  is  not  valid 
because  of  a  traditional  saying  of  the  prophet,  "  Otod  has  allotted  to  every 
heir  his  particular  right,"  and  also  because  a  will  in  favour  of  a  part  of 
the  heirs  is  an  injury  to  the  rest,  and  therefore,  if  it  were  deemed  legal, 
would  induce  a  breach  of  the  ties  of  kindred  ;  qeddes,  it  is  said,  in  the 
traditions,  *'  a  beauest  to  particular  heirs  is  unjust*'  It  is  to  be  observed 
that  in  judging  whether  the  legatee  be  an  heir,  or  otherwise,  regard  is 
paid  to  the  time  of  the  testator's  death,  not  to  the  period  of  making  the 
will.-^72. 

If  a  sick  nerson  make  an  acknowledgment  of  debt  in  favour  of  a 
STRANGE  WOMAN,  or  make  a  bequest  in  her  favour,  or  bestow  a  gift 
upon  her,  and  afterwards  marry  her,  and  then  die,  the  acknowledgment 
is  valid,  and  the  bequest  or  gift  is  void  ;  for  the  nullity  of  an  acknowledg- 
ment in  favour  of  an  heir  depends  on  the  person  having  been  an  heir  at 
the  time  of  making  it,  whereas  the  nullity  of  a  beque^  in  favour  of  an 
heir  depends  on  the  lefi^atee  being  so  at  the  time  of  the  testator's  death,  as 
has  been  already  explained.— 6^. 

If  a  person  bequeath  any  article  jointly  to  one  of  his  heirs  and  a 
stranger,  in  this  case  the  bequest  in  favour  of  the  heir  is  not  admitted, 
and  a  moiety  only  of  the  legacy  is  given  to  the  stranger. — 681. 

If  a  sick  person  make  an  acknowledgment  in  favour  of  any  of  hia 
heirs,  it  is  not  valid  unless  it  be  verified  by  the  other  heirs. — 437. 

A  will  in  favour  of  a  FCETUS  are  both  valid,  provided  the  birth 
happen  in  less  than  six  months  from  the  date  of  the  will. — 674. 

So  likewise,  where  a  man.  having  made  a  bequest  in  favour  of  a 
particular  person,  is  afterwards  killed  by  that  person,  such  bequest  ia 
mvalid.— 672. 

If  a  person  make  a  bequest  in  favour  of  another  from  whom  he  has 
received  a  mortal  wound,  it  is  not  valid,  whether  the  murderer  be  one  of 
his  heirs  or  a  stranger,  or  whether  he  may  have  wounded  him  wilfully  or 
by  misadventure,  provided  he  be  the  actual  perpetrator  of  the  deed  ; 
because  it  is  recorded  in  the  traditions  that  "  there  is  no  legacy  for  a 
MURDERER."— 672. 

If  a  person  make  a  will  jointly  in  favour  of  his  murderer  and  a 
stranger,  in  that  case  the  murderer  is  not  entitled  to  anything,  and  the 
stranger  receives  only  a  moiety  of  the  legacy,  for  the  reason  assigned  ia 
the  foregoing  case.— 681. 

It  is  to  be  observed^  as  a  general  rule,  that  where  a  person  performs  with 
his  property  any  gratmtous  deed,  of  immediate  operation  Tthat  is,  not 
restricted  to  his  death),  if  he  be  in  health  at  the  time,  such  aeed  is  valid 
to  the  extent  of  all  his  property,  or,  if  he  be  SICK,  it  takes  effect  to  the 
extent  of  one-third  of  his  property ;  and  where  a  person  performs  such 
deed  with  his  property,  restricted  to  the  circumstance  of  his  decease,  it 
takes  effect  to  the  extent  of  a  third  of  his  property,  whether  at  the  time 
he  be  sick  or  in  health.  If,  on  the  contrary,  a  person  makes  an  acknow- 
ledgment of  debt,  such  aclmowledgment  is  of  effect  to  the  whole  extent 
of  ms  property,  notwithstanding  it  be  made  during  sickness,  as  this  is  not 
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a  gratoitoiiB  deed.  Still,  however,  a  declaration  of  this  nature,  made  in 
health,  precedes  a  declaration  of  the  same  nature  made  in  sickness.  It  is 
also  to  be  remarked  that^a  sickness  of  which  a  person  afterwards  recovers 
is  considered  in  Law  as  health. — 684. 

If  a  person  make  an  appropriation  upon  his  death-bed,  Tehavee 
reports  that,  according  to  Haneefa,  it  stands  in  the  same  predica- 
ment with  a  bequest  aner  death  (that  is  to  say,  is  absolute)  :  contrary  to 
an  appropriation  made  during  health,  which  is  held  by  Haneef  a  not  to  be 
of  an  absolute  nature.  The  true  statement,  however,  is  that  the  appropria- 
tion in  question  is  not  absolute,  according  to  Haneef  a  ;  but  it  is  absolute 
according  to  the  two  disciples  ;  with  this  distinction,  however,  that  the 
appropriation  here  treated  of  is  regarded  as  from  the  third  of  the  appro- 
pnator*s  estate,  whereas  an  appropriation  made  during  health  is  regarded 
as  from  the  whole  of  the  appropriator^s  property. — ^233. 

Paralytic,  gouty,  or  consumptive  persons,  where  their  disorder  has  con- 
tinued for  a  length  of  time,  and  thev  are  in  no  immediate  danger  of  death, 
do  not  fall  under  the  description  oi  sick  [Mareez],  whence  deeds  of  gift, 
executed  by  such,  take  effect  to  the  extent  of  their  whole  property. — 685. 

The  acknowledgments  of  d^t  by  a  sick  person,  who  does  not  owe  any 
debts  of  health,  are  valid,  as  they  occasion  no  injury  to  others.  In  such 
case  also,  the  said  debts  are  preferable  to  the  claims  of  the  heirs,  because 
Omar  has  said,  **  Whenever  a  sick  person  acknowled^  debts,  thev  must 
be  considered  as  obligatory,  and  discharged  from  his  efEects.*^  Besides, 
the  discharge  of  his  debts  is  a  matter  of  necessity,  and  the  right  of  die 
heirs  is  connected  with  his  estate  on  the  sole  condition  of  its  being  free 
from  incumbrance,  whence  it  is  that  the  discharge  of  the  funeral  expenses 
precedes  the  right  of  the  heirs,  as  that  is  iJso  a  matter  of  necessity.— 437. 

HOW  MADE. 

The  property  of  a  legatee  in  a  LEGACY  is  established  by  his  ACX)EPT- 
ANCEof  it.-^73. 

If  a  person  bequeath  a  third  of  one  thousand  dirms  to  another  who  is  at 
that  time  absent,  and  the  heirs  consign  the  said  sum  to  the  Kazee,  in  order 
to  divide  and  set  apart  the  share  of  ue  absent  legatee,  the  DIVISION  thus 
made  BT  the  KAZEE  is  valid,  because  of  the  onnnal  validity  of  the  will, 
insomuch  that  if  the  absentee  should  afterwards  die,  previous  to  his  hav- 
ing declared  his  acceptance,  the  legacy  nevertheless  devolves  to  his  heirs. 
—701. 

If  a  person,  on  his  death-bed,  say  to  his  heirs,  "  I  am  indebted  to  Zeyd, 
and  you  must  credit  what  he  says,**  in  that  case  the  claim  of  Zeyd,  to  any 
amount  not  exceeding  a  third  of  the  estate,  must  be  admitted,  although 
the  heirs  should  falsify  it. — 680. 

WHAT  MAY  BE  BEQUEATHED. 

A  bequest  to  any  amount  exceeding  the  THIRD  OF  the  testator's 
PROPERTY  is  not  vaHd.-^71. 


Digitized  by  VjOOQIC 


222  INHBRITANCE    (Mohomedons),  bsdaya. 

If  a  person  make  a  will  in  favour  of  a  stranger,  to  the  amount  of  & 
third  of  his  property,  it  is  valid,  although  the  heirs  of  the  testator  should, 
not  be  consenting  thereto,  for  it  is  so  recorded  in  the  traditions. — 671. 

It  is  to  be  observed,  however,  that  although  a  will,  bequeathing  more 
than  a  third  of  the  testator's  property,  be  not  lawful,  yet  if  the  heirs,  being 
arrived  at  the  age  of  maturity,  and  should  give  their  consent  to  it,  after 
the  death  of  the  testator,  it  then  becomes  valid,  for  the  objection  to  its 
validity  is  founded  merely  on  a  regard  to  their  right,  and  therefore  does 
not  operate  any  longer,  after  they  themselves  agree  to  forego  such  right. 
Their  consent,  indeed,  during  the  life-time  of  the  testator,  is  not  regarded, 
for  as  this  is  an  assent  previous  to  the  establishment  of  their  right,  they 
are  tiierefore  at  liberty  to  annul  it  upon  the  deAth  of  the  testator. — 671. 

If  a  sick  person  make  an  acknowledgment  in  favour  of  a  stranger,  it 
is  valid,  alUiough  it  be  tantamount  to  the  whole  of  his  property. — 438. 

If  a  person,  on  his  death-bed,  emancipate  a  slave,  or  give  a  portion  of 
his  property  to  another,  or  make  a  Mohabut,  in  purchase  or  sale,  by  buying 
an  article  at  an  over-value,  or  selling  it  at  an  under-value,^-or  concern- 
ing the  dower,  hire,  or  so  forth,— or  become  security  for  another — all  these 
deeds  are  considered  in  the  light  of  a  bequest,  and  take  effect  to  the 
extent  of  a  third  of  his  e8tate.---685. 

If  a  person  bequeath  the  service  of  his  slave,  or  the  use  of  his  house, 
either  for  a  definite  or  an  indefinite  period,  such  bequest  is  valid. — 692. 

RIGHTS  AND  LIABILITIES. 

If  a  person  appoint  another  his  EXECUTOR,  it  remains  with  that 
other  either  to  accept  of  or  decline  the  appointment,  in  the  presence  of  the 
testator.— 697. 

But  if  a  person,  under  such  circumstances,  should,  immediately  after 
the  death  of  the  testator,  dispose  of  any  part  of  the  effects  by  sale,  then, 
as  an  act  of  this  kind  is  a  clear  indication  of  his  acceptance,  the  executor- 
ship becomes  obligatory  on  him. — 697. 

If  all  or  part  of  the  heirs  prefer  a  complaint  against  the  executor, 
still  the  Eazee  must  not  dismiss  him  immediately,  nor  until  his  guilt  be 
ascertained,  as  he  acts  under  an  authority  derived  from  the  deceased. — 698. 

If  one  of  two  executors  die,  it  is  incumbent  on  the  Eazee  to  appoint 
another  in  his  room. — ^700. 

If  a  man  appoint  two  executors,  neither  of  them  is  entitled,  accord- 
ing to  Haneef  a  and  Mahomed,  to  act  without  the  other,  except  in  parti- 
cular cases,  of  which  an  explanation  shall  be  hereafter  given.— 698. 

Thus  it  is  lawful  for  either  executor,  singly,  to  disburse  the  funeral 
chargesy  as  a  delay  in  this  might  occasion  the  body  to  become  offensive. 
In  the  same  manner,  either  of  the  executors,  singly,  may  purchase  victuaU 
or  clothes  for  the  infant  children  of  the  testator,  this  being  a  matter  of 
urgency,  and  which  admits  of  no  delay. — 699. 
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In  the  same  manner,  either  of  them  may  institute  a  8uU  in  claim  of  I 
tiie  rights  of  the  testator.— 699. 

Where  two  heirs  appear,  and  produce  evidence  to  prove  the  death  of 
their  ancestor^  and  the  number  of  his  heirs,  and  the  house  or  other 
inheritance  is  in  their  possession,  but  one  of  the  heirs  is  absent,  in  this  case 
the  Eazee  may  order  a  PARTITION,  if  the  heirs  who  attend  require  it, 
appointiug  an  agent  to  take  possession  of  the  portion  of  the  absentee  ; 
or  if,  under  the  same  circumstances,  one  of  the  heirs  be  an  infant,  the 
Eazee  may  order  a  partition,  appointing  a  guardian  to  take  possession  of 
his  portion  ;  because,  in  so  doing,  the  interest  of  the  infant  or  absentee 
is  promoted. — 568. 

Where  the  respective  share  of  each  of  the  partners  is  capable  of 
being  separately  converted  to  use,  if  an^  one  of  them  demand  a  partition 
it  must  be  granted  ;  because  partition  is  an  indisputable  right,  when  re- 
quired in  any  article  capable  of  partition  as  has  been  before  explained. — 569. 

The  drawing  of  lots  is  proposed  in  order  to  give  satisfaction  to  the 
parties,  and  to  prevent  the  partitioner  from  being  influenced  by  partial- 
ity or  favour.  It  is  not,  however,  absolutely  necessary,  and  if  the 
partitioner  choose  to  appoint  a  particular  share  to  each,  it  is  valid  ;  for 
the  making  the  partition  is  an  act  of  magistracy,  and  the  authority  of 
the  partitioner  must  therefore  be  enforced. — 571. 

If  the  parties  differ  regarding  the  road,  some  of  them  desiring  that 
it  should  remain,  as  formerly,  in  common,  but  that  all  the  rest  of  the 
property  be  divided,  and  others  of  them  opposinc  this — in  such  case, 
provided  it  be  practicable,  the  magistrate  must  divide  the  road,  and  assign 
a  part  of  it  to  each  particular  share. — 572. 

Partition  of  property  is  therefore  more  efEectual  than  partition  of 
usufruct  in  accomplisliing  the  enjoyment  of  the  use  ;  for  which  reason, 
if  one  partner  apply  for  a  partition  of  property  and  another  for  a  parti- 
tion of  usufruct,  the  Kazee  must  grant  the  request  of  the  former  ;  and  if 
a  partition  of  usufruct  should  have  taken  place  with  respect  to  a  thing 
capable  of  a  partition  of  property  (such  as  a  house  or  a  piece  of  ground), 
and  afterwards  one  of  the  partners  apply  for  a  partition  of  property,  the 
Eazee  must  grant  a  partition  of  property  and  annul  the  partition  of 
usufruct — 57o. 

If  an  executor,  the  legatees  being  present,  divide  off  the  estate  of  the 
testator  from  the  legacies,  on  behalf  of  his  heirs  who  are  infants,  or  adult 
absentees,  and  take  POSSESSION  of  their  portions,  it  is  lawful,  for  an  heir 
is  successor  to  the  deceased,  and  as  an  executor  is  also  a  successor  to  him, 
he  is  of  course  a  competent  litigant  on  behalf  of  infant  or  absent  heirs, 
and  may,  of  consequence,  make  a  division,  and  possess  himself  of  their 
portions  on  their  behalf. — 700. 

If,  on  the  contrary,  an  executor,  the  heirs  being  adult  and  present, 
divide  off  the  legacies  from  the  estate,  and  take  possession  of  them  on 
behalf  of  infant  or  absent  legatees,  it  is  unlawful ;  for  a  legatee  is  not  a 
successor  to  the  deceased  in  every  respect,  he  being  constituted  a  proprie- 
tor by  a  new  and  supervenient  cause. — 701. 
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If  a  person  deeply  involyed  in  debt  bequeath. any  legacie$,  such 
bequest  is  unlawful  and  of  no  effect ;  hecHUBe  debts  have  a  PBEFEBENCE 
to  bequests,  as  the  discharge  of  debts  is  an  absolute  duty,  whereas  bequests 
are  gratuitous  and  voluntary. — 673. 

If  a  person  bequeath  a  third  of  his  property  to  one  man  and  a  third 
to  another,  and  the  heirs  refuse  their  consent  to  the  execution  of  both  be- 
quests, one-third  is  in  ^at  case  divided  equally  between  the  two  legatees. — 
676. 

In  the  execution  of  all  piotts  wills,  where  the  ohfects  of  them  are  not 
incumbent  duties  (such  as  the  erection  of  a  mosque,  of  a  receptacle  for 
travellers,  or  of  a  bridge),  it  is  requisite  to  follow  the  arrangement  of  the 
testator,  since  it  may  be  inferred  that  he  considered  those  first  mentioned 
as  the  most  urgent. — 688. 

If  a  person  make  several  bequests,  for  the  performance  of  sundry 
religious  duties^  such  as  pilgrimage,  prayers,  and  so  forth,  it  is  re- 
quisite to  execute  first  buch  as  are  absolutely  incumbent  and  ordained, 
and  this,  whether  the  testator  have  mentioned  them  first  or  not ;  for  the 
discharge  of  the  ordained  duties  is  of  more  importance  than  that  of  acts 
which  are  merely  voluntary ;  and  the  law  therefore  supposes  that  the 
object  of  the  testator  was  to  begin  with  the  performance  of  t^em. — 688. 

But  if  the  several  duties,  the  objects  of  the  will,  be  all  of  the  same 
importance  and  of  similar  force,  and  the  third  of  the  estate  suffice  not 
for  the  discharge  of  the  whole,  they  must  in  that  case  be  executed  agree- 
ably to  the  order  in  which  they  have  been  specified  by  the  testator,  as  it 
may  be  inferred  that  those  to  which  he  gave  the  precedence  were,  in  his 
opinion,  the  most  urgent.  Tehavee  maintains  that  alms  are  to  be  executed 
before  pilgrimage.  There  is  also  one  report  from  Aboo  Yoosaf  to  the 
same  effect.  Another  opinion  reported  from  him  is,  that  pilgrimage 
precedes  alms  ;  and  such  is  the  opinion  of  Mahomed. — 688. 

Upon  the  testetor  either  expressly  BESCINDING  his  BEQUEST  (as 
if  he  were  to  say,  "  I  retract  what  I  had  bequeathed'*),  or  performing  any 
act  which  argues  his  having  rescinded  it,  retractation  is  establidied.-^74. 

Every  act  or  deed  which  occasions  an  extinction  of  the  property  of 
the  testator  is  a  retractation  from  his  bequest  (as  where,  for  instance,  a 
testator  sells  the  article  he  had  bequeathed,  and  afterwards  purchases  it, 
or  gives  it  to  some  person,  and  afterwards  retracts  the  gift),  and,  conse- 
quently, the  legacy  does  not  go  to  the  legatee  after  his  (the  testator's) 
decease. — 675. 

If  a  person  say,  "  I  will  that  a  particular  slave,  which  I  formerly 
bequeathed  to  Zeyd,  be  given  as  a  legacy  to  Amroo,"  in  that  case  a  retract- 
ation from  the  first  will  is  established,  as  the  tenor  of  his  speech  evi- 
dently shows  that  it  was  not  his  intention  they  should  both  partake  of  the 
legacy.  It  is  otherwise  where  a  person  first  leaves  a  particular  article  to 
one  man,  and  then  leaves  the  same  thing  to  another  ;  as  if  he  should  say, 
"  I  will  that  this  thing  be  given  to  ZeJ^d,"  and  afterwards  make  a  bequest 
of  the  same  thing  in  favour  of  Amroo  ;  for  in  that  case  a  retractation  of 
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the  first  will  does  not  take  place ;  the  subject  being  capable  of  division, 
and  the  separate  sentences  bearing  that  construction. — 675. 

If  a  person  say,  "  the  slave  whioh  I  formerly  left  to  Zeyd  I  now 
bequeath  to  Amroo/*  and  at  that  time  Amroo  be  not  alive,  the  first  will, 
in  favour  of  Zeyd,  holds  good  ;  for  that  was  annulled  only  on  account  of 
the  legacy  having  been  completely  devised  to  Amroo  ;  and  upon  this  no 
longer  remaining  in  force,  because  of  Amroo*s  death,  the  first  will  reverts. 
If,  on  the  contrary,  Amroo  be  alive  at  the  time  of  the  bequest  in  his 
favour,  and  afterwards  die  before  the  testator,  the  legacy  (the  slave)  in 
that  case  passes  to  the  heirs,  both  bequests  beine  void — the  first  because 
of  the  retractation,  and  the  last  because  of  the  death  of  the  legatee 
previous  to  that  of  the  testator. — 675. 

'  If  a  person  bequeath  to  another  *'  the  third  of  his  three  slaves,**  and 
two  of  them  afterwards  die,  the  legatee  is  entitled  onlv  to  a  third  of  the 
value  of  the  remaining  slave ;  and  the  same  rule  also  holds  with  respect  to 
different  houses. — 679. 

If  a  person  bequeath  three  garments  of  different  prices,  leaving  the 
best  to  Zeyd,  the  next  in  value  to  Omar,  and  the  worst  to  Bicker,  and  one  of 
these  garments  be  afterwards  lost,  without  its  being  known  which  of  them 
it  was,  and  the  heirs  of  the  testator  declare  to  each  legatee  in  particular 
that  "  his  share  is  lost,**  the  bequest  is  null  in  toto^  as  it  is  in  this  case 
uncertain  who  are  the  legatees,  and  such  uncertainty  occasions  an  annul- 
ment of  the  will,  since  the  Kazee  cannot  pass  a  decree  concerning  a  thing 
unknown. — 681. 

It  is  lawful  for  an  executor  to  SELL  or  purchase  moveables,  on  account 
of  the  orphan  under  his  charge,  either  for  an  equivalent,  or  at  such  a 
rate  as  to  occasion  an  inconsiderable  loss,  but  not  at  such  a  rate  as  to 
make  the  loss  great  and  apparent. — 702. 

But  with  respect  to  an  inconsiderable  loss,  as  in  the  commerce  of 
the  world  it  is  often  unavoidable,  it  is  therefore  allowed  to  him  to  incur 
it,  since  otherwise  a  door  would  be  shut  to  the  business  of  purchase  and 
sale.— 702. 

It  is  not  lawful  for  an  executor  to  trade  with  the  property  of  the 
orphan  ;  for  the  conservation  of  it,  merely,  is  committed  to  him,  not  the 
power  of  trading  with  it,  according  to  what  is  mentioned  in  the  Awzah 
upon  this  subject.— 702,  703. 

An  executor  has  the  power  of  selling  every  species  of  property 
belonging  to  an  adult  absent  heir,  excepting  such  as  is  immoveaole  ;  for 
as  a  father  is  authorized  to  sell  the  moveable  property  of  his  adult  absent 
son,  but  not  such  as  is  immoveable,  his  guardian  ^the  executor)  has  the 
same  power.  The  ground  of  this  is  that  the  sale  of  moveable  property  is 
a  species  of  conservation,  as  articles  of  that  description  are  liable  to 
decay,  and  the  price  is  much  more  easily  preserved  than  the  article  itself. 
—702. 
34 
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Parsees. 


Act  No.  XXL  of  1865. 

An  Act  to  define  and  amend  the  Law  relating  to  Intestate  Succession 
among  the  Parsees. 

Whereas  it  is  expedient  to  define  and  amend  the  Law  relating  to 
Intestate  Succession  among  the  Parsees  ;     It  is  enacted  as  follows  : 

1.  Where  a  Parsee  dies  leaving  a  WIDOW  and  CHILDREN,  the 
property  of  which  he  shall  have  died  intestate  shall  be  divided  among 
the  widow  and  children,  so  that  the  share  of  each  son  shall  be  doable  the 
share  of  the  widow,  and  that  her  share  shall  be  double  the  share  of  each 
daughter. 

2.  Where  a  female  Parsee  dies  leaving;  a  WIDOWER  and  CHILD- 
REN, the  property  of  which  she  shall  have  died  intestate  shall  be  divided 
among  the  widower  and  such  children,  so  that  his  share  shall  be  doable 
the  share  of  each  of  the  children. 

3.  When  a  Parsee  dies  leaving  children  but  no  widow,  the  property 
of  which  he  shall  have  died  intestate  shall  be  divided  amongst  the  CHILD- 
REN, so  that  the  share  of  each  SON  shall  be  four  times  the  share  of  each 
DAUGHTER. 

4.  When  a  FEMALE  PARSEE  dies  leaving  children  but  no  widower, 
the  property  of  which  she  shall  have  died  intestate  shall  be  divided  amongst 
the  CHILDREN  in  equal  shares. 

5.  If  any  CHILD  OF  a  PARSEE  Intestate  shall  have  DIED  IN  HIS 
or  her  LIFE-TIME,  the  widow  or  widower  and  issue  of  such  child  shall 
take  the  share  which  such  child  would  have  taken  if  living  at  the 
Intestate's  death  in  such  manner  as  if  such  deceased  child  had  died 
immediately  after  the  Intestate's  death. 

6.  Where  a  Parsee  dies  leaving  a  widow  or  widower,  but  without 
leaving  any  lineal  descendants,  his  or  her  FATHER  and  MOTHER,  if 
both  are  living,  or  one  of  them  if  the  other  is  dead,  shall  take  one  moiety  of 
the  property  as  to  which  he  or  she  shall  have  died  intestate,  and  the  WIDOW 
or  WIDOWER  shall  take  the  other  moiety.  Where  both  the  father  and 
the  mothar  of  the  Intestate  survive  him  or  her,  the  father's  share  shall  be 
double  the  share  of  the  mother.  Where  neither  the  father  nor  the  mother 
of  the  Intestate  survives  him  or  her,  the  Intestate's  relatives  on  the  father's 
side,  in  the  order  specified  in  the  first  Schedule  hereto  annexed,  shall  take 
the  moiety  which  the  father  and  the  mother  would  have  taken  if  they  had 
survived  the  Intestate.  The  next  of  kin  standing  first  in  the  same  Sche- 
dule shall  be  preferred  to  those  standing  second,  the  second  to  the  third, 
and  so  on  in  succession,  provided  that  the  property  shall  be  so  distributed 
as  that  each  male  shall  take  double  the  share  of  each  female  standing  in 
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the  same  degree  of  propinquity.    If  there  be  no  relatives  on  the  f  ather^s 
side,  the  Intestate's  widow  or  widower  shall  take  the  whole. 

7.  When  a  Parsee  dies  leaving  neither  lineal  descendants  nor  a 
widow  or  widower,  his  or  her  NEXT  OF  KIN,  in  the  order  set  foi-th  in  the 
second  Schedule  hereto  annexed,  shall  be  entitled  to  succeed  to  the  whole 
of  the  property  as  to  which  he  or  she  shall  have  died  intestate.  The  next 
of  kin  standing  first  in  the  same  Schedule  shall  always  be  preferred  to 
those  standing  second,  the  second  to  the  third,  and  so  on  in  succession, 
provided  that  the  property  shall  be  so  distributed  as  that  each  male  shall 
take  double  the  share  of  each  female  standing  in  the  same  degree  of 
propinquity. 

8.  The  following  portions  of  the  Indian  Succession  Act,  1865,  shall 
not  apply  to  Parsees — (that  is  to  say)  the  whole  of  Part  III.,  the  whole  of 
Part  IV.  excepting  Section  twenty-five,  the  whole  of  Part  V.,  and  Section 
forty-three. 

THE  FIRST  SCHEDU  LE.^ 

(1.)     Brothers  and  sisters,  and  the  children  or  lineal  descendants  of 
such  of  them  as  shall  have  predeceased  the  Intestate. 

(2.)    Grandfather  and  grandmother. 

(3.)    Grandfather's  sons  and  daughters,  and  the  lineal  descendants  of 
such  of  them  as  shall  have  predeceased  the  Intestate. 

(4.)     Great-grandfather  and  great-grandmother. 

(5.)     Great-grandfather's  sons  and  daughters,  and  the  lineal  descend- 
ants of  such  of  them  as  shall  have  predeceased  the  Intestate. 

THE  SECOND  SCHEDULE. ' 
(1.)     Father  and  mother. 

(2.)     Brothers  and  sisters,  and  the  lineal  descendants  of  such  of  them 
as  shall  have  predeceased  the  Intestate. 

(3.)     Paternal  grandfather  and  paternal  grandmother. 

(4.)    Children  of  the  paternal  grandfather,  and  the  lineal  descendants 
of  such  of  them  as  shall  have  predeceased  the  Intestate. 

(5.)     Paternal  grandfather's  father  and  mother. 

(6.)     Paternal  grandfather's  father's  children,  and  the  lineal  descend- 
ants of  such  of  them  as  shall  have  predeceased  the  Intestate. 

(7.)     Brothers  and  sisters  by  the  mother's  side,  and  the  lineal  descend- 
ants of  such  of  them  as  shall  have  predeceased  the  Intestate. 

(8.)     Maternal  grandfather  and  fnatemal  grandmother. 
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(9.)  Children  of  the  materaal  grandfather,  and  the  lineal  descend- 
ants of  such  of  them  as  shall  have  predeceased  the  Intestate. 

(10.)  Son's  widow,  if  she  have  not  re-married  al  or  before  the  death 
of  the  Intestate. 

(11.)  Brother's  widow,  if  she  have  not  re-married  at  or  before  the 
death  of  the  Intestate. 

(12.)  Paternal  grandfather's  son's  widow,  if  she  have  not  re-married 
at  or  before  the  death  of  the  Intestate. 

(13.)  Maternal  grandfather's  son's  widow,  if  she  have  not  re-married 
at  or  before  the  death  of  the  Intestate. 

(14.)  Widowers  of  the  Intestate's  deceased  daughters,  if  they  have 
not  re-married  at  or  before  the  death  of  the  Intestate. 

(15.)    Maternal  grandfather's  father  and  mother. 

(16.)  Children  of  the  maternal  grandfather's  father,  and  the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the 
Intestate. 

(17.)     Paternal  grandmother's  father  and  mother. 

(18.)  Children  of  the  paternal  grandmother's  father,  and  the  lineal 
descendants  of  such  of  them  as  shall  have  predeceased  the 
Intestate. 
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Chapter  VI.-POSSESSION. 


Occupancy. 

*  Among  the  original  modes  of  acquiring  property,'  says  Lord  Mac- 
kenzie,^ *  occupancy  is  the  most  natural.  It  consists  of  taking  possession  of 
things  which  have  no  owner  with  a  view  to  their  appropriation.'  According 
to  the  Romans  also  this  was  one  of  the  '  natural  modes '  of  acquiring 
property.  Bentham  says  that  the  title  of  original  occupation  formed  the 
primitive  foundation  of  property.  Blackstone  and  others  all  concur  in 
the  same  view.  Sir  Henry  Maine  however  has  shown  that  this  theory  has 
very  slight  grounds  to  rest  upon.  He  says : — *  Occupancy  is  pre-eminently 
interesting  on  the  score  of  the  service  it  has  been  made  to  perform 
for  specmative  jurisprudence,  in  furnishing  a  supposed  explanation  of 
the  origin  of  private  property.  It  was  once  universally  believed  that 
the  proceeding  implied  in  occupancy  was  identical  with  the  process 
by  which  the  earth  and  its  fruits,  which  were  at  first  in  common, 
became  the  allowed  property  of  individuals.  The  course  of  thought 
which  led  to  this  assumption  is  not  difficult  to  understand,  if  we 
seize  the  shade  of  difference  which  separates  the  ancient  from  the  modem 
conception  of  natural  law.  The  Roman  lawyers  had  laid  down  that 
occupancy  was  one  of  the  natural  modes  of  acquiring  property,  and  they 
undoubtedly  believed  that  were  mankind  living  under  the  institutions  of 
nature,  occupancy  would  be  one  of  their  practices.  How  far  they  per- 
suaded themselves  that  such  a  condition  of  the  race  had  ever  existed,  is  a 
point,  as  I  have  already  stated,  which  their  language  leaves  in  much  un- 
certaintv  ;  but  they  certainly  do  seem  to  have  made  the  conjecture,  which 
has  at  all  times  possessed  much  plausibility,  that  the  institution  of  property 
was  not  80  old  as  the  existence  of  mankind.  Modem  jurisprudence, 
accepting  all  their  dogmas  without  reservation,  went  far  beyond  them  in 
the  eager  curiosity  with  which  it  dwelt  on  the  supposed  state  of  nature. 
Since  then  it  had  received  the  position  that  the  earth  and  its  fruits  were 
once  res  nulUus,  and  since  its  peculiar  view  of  nature  led  it  to  assume  with- 
out hesitation  that  the  human  race  had  actually  practised  the  occupancy  of 
res  millius  long  before  the  organization  of  civil  societies,  the  inference 

*  Roman  Law,  p.  16a 
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immediately  suggested  itself  that  occupancy  was  the  process  by  which 
the  **  no  man's  goods"  of  the  primitive  world  became  the  private  property 
of  individuals  in  the  world  of  history.  It  would  be  wearisome  to  enumerate 
the  jurists  who  have  subscribed  to  this  theory  in  one  shape  or  another,  and 
it  is  the  less  necessary  to  attempt  it  because  Blackstone,  who  is  always 
a  faithful  index  of  the  average  opinions  of  his  day,  has  summed  them  up 
in  his  2nd  book  and  1st  chapter. 

*  "  The  earth,"  he  writes, "  and  all  things  therein,  were  the  general 
property  of  mankind  from  the  immediate  gift  of  the  Creator.  Not  that 
the  communion  of  goods  seems  ever  to  have  been  applicable,  even  in  the 
earliest  ages,  to  aught  but  the  substance  of  the  thing;  nor  could  be 
extended  to  the  use  of  it.  For  by  the  law  of  nature  and  reason,  he  who 
first  began  to  use  it  acquired  therein  a  kind  of  transient  property  that 
lasted  so  lonjg;  as  he  was  using  it,  and  no  longer  ;  or  to  speak  with  greater 
precision,  the  right  of  possession  continued  for  the  same  time  only  that 
the  act  of  possession  lasted.  Thus  the  groimd  was  in  common,  and  no 
part  was  the  permanent  property  of  any  man  in  particular ;  yet  whoever 
was  in  the  occupation  of  any  determined  spot  of  it,  for  rest,  for  shade,  or 
the  like,  acquired  for  the  time  a  sort  of  ownership,  from  which  it  would 
have  been  unjust  and  contrary  to  the  law  of  nature  to  have  driven  him  by 
force,  but  the  instant  that  he  quitted  the  use  or  occupation  of  it,  another 
might  seize  it  without  injustice."  He  then  proceeds  to  argue  that ''  when 
mankind  increased  in  number,  it  became  necessary  to  entertain  conceptions 
of  more  permanent  dominion,  and  to  appropriate  to  individuals  not  the 
immediate  use  only,  but  the  very  substance  of  the  thing  to  be  used." 

*  The  only  criticism  which  could  be  directly  applied  to  the  theory  of 
Blackstone  would  consist  in  inquiring  whether  the  circumstances  which 
make  up  his  picture  of  a  primitive  society  are  more  or  less  probable  than 
other  incidents  which  could  be  imagined  with  equal  readiness.  Pursuing 
this  method  of  examination,  we  might  fairly  ask  whether  the  man  who 
had  occupied  (Blackstone  evidently  uses  this  word  with  its  ordinary 
English  meaning)  a  particular  spot  of  ground  for  rest  or  shade  would  be 
permitted  to  retain  it  without  disturbance.  The  chances  surely  are  that 
his  right  to  possession  would  be  exactly  co-extensive  with  his  power  to 
keep  it,  and  that  he  would  be  constantly  liable  to  disturbance  bv  the  first 
comer  who  coveted  the  spot  and  thought  himself  strong  enough  to  drive 
away  the  possessor.' 

*  In  the  view  of  Blackstone  and  those  whom  he  follows,  it  was  the 
mode  of  assuming  the  exclusive  enjoyment  which  mysteriously  affected 
the  minds  of  the  fathers  of  our  race.  But  the  mystery  does  not  reside 
here.  It  is  not  wonderful  that  property  began  in  adverse  possession.  It 
is  not  surprising  that  the  first  proprietor  should  have  been  the  strong  man 
armed  who  kept  his  goods  in  peace.  But  why  it  was  that  lapse  of  time 
created  a  sentiment  of  respect  for  his  possession — which  is  the  exact  source 
of  the  universal  reverence  of  mankind  for  that  which  has  for  a  long  period 
de  facto  existed — are  questions  really  deserving  the  profoundest  examina- 
tion, but  lying  far  beyond  the  boundary  of  our  present  inquiries.* 

*  Before  pointing  out  the  quarter  in  which  we  may  hope  to  glean  some 
information,  scanty  and  uncertain  at  best,  concerning  the  early  history  of 
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proprietary  right,  I  venture  to  state  my  opinion  that  the  popular  impression, 
in  reference  to  the  part  played  by  occupancy  in  the  first  stages  of  civiliza- 
tion, directly  reverses  me  truth.  Occupancy  is  the  advised  assumption 
of  physical  possession  ;  and  the  notion  that  an  act  of  this  description 
confers  a  title  to  res  nullius,  so  far  from  being  characteristic  of  very 
early  societies,  is  in  all  probability  the  growth  of  a  refined  jurisprudence 
and  of  a  settled  condition  of  the  laws.  It  is  only  when  the  rights  of  pro- 
perty have  gained  a  sanction  from  long  practicd  inviolability,  and  when 
the  vast  majority  of  the  objects  of  enjoyment  have  been  subjected  to 
private  ownership,  that  mere  possession  is  allowed  to  invest  the  first 
possessor  with  dominion  over  commodities  in  which  no  prior  proprietorship 
has  been  asserted.  The  sentiment  in  which  this  doctrine  originated  is 
absolutely  irreconcilable  with  that  infrequency  and  uncertainty  of  pro- 
prietary rights  which  distinguish  the  beginnings  of  civilization.  Its  true 
basis  seems  to  be,  not  an  instinctive  bias  towards  the  institution  of 
property,  but  a  presumption,  arising  out  of  the  long  continuance  of  that 
institution,  that  everything  ought  to  have  an  owner.  When  possession 
is  taken  of  a  res  nullius^  that  is,  of  an  object  which  is  not,  or  has  never 
been,  reduced  to  dominion,  the  possessor  is  permitted  to  become  proprietor 
from  a  feeling  that  all  valuable  things  are  naturally  the  subjects  of  an 
exclusive  enjoyment,  and  that  in  the  given  case  there  is  no  one  to  invest 
with  the  ri^t  of  property  except  the  occupant.  The  occupant,  in  short, 
becomes  the  owner,  because  all  things  are  presumed  to  be  somebody*s 
property,  and  because  no  one  can  be  pointed  out  as  having  a  better  right 
than  he  to  the  proprietorship  of  this  particular  thing.* 

*  Even  were  there  no  other  objection  to  the  descriptions  of  mankind 
in  their  natural  state  which  we  have  been  discussing,  there  is  one  particular 
in  which  they  are  fatally  at  variance  with  the  authentic  evidence  possessed 
by  us.  It  will  be  observed  that  the  acts  and  motives  which  these  theories 
suppose  are  the  acts  and  motives  of  individuals.  It  is  each  individual 
who  for  himself  subscribes  the  social  compact.  It  is  some  shifting  sand- 
bank in  which  the  grains  are  individual  men,  that  according  to  the  theory 
of  Hobbes  is  hardened  into  the  social  rock  by  the  wholesome  discipline 
of  force.  It  is  an  individual  who,  in  the  picture  drawn  by  Blackstone, 
**  is  in  the  occupation  of  a  determined  spot  of  ground  for  rest,  for  shade, 
or  the  like."  The  vice  is  one  which  necessarfly  afilicts  all  the  theories 
descended  from  the  natural  law  of  the  Romans,  which  differed  principally 
from  their  civil  law  in  the  account  which  it  took  of  individuals^  and 
which  has  rendered  precisely  its  greatest  service  to  civilization  in  enfran- 
chising the  individual  from  the  authority  of  archaic  society.  But  ancient 
law,  it  must  again  be  repeated,  knows  next  to  nothing  of  individuals. 
It  is  concerned  not  with  individuals,  but  with  families — ^not  with  single 
human  beings,  but  groups.  Even  when  the  law  of  the  State  has  succeeded 
in  permeating  the  small  circles  of  kindred  into  which  it  had  originally  no 
means  of  penetrating,  the  view  it  takes  of  individuals  is  curiously  differ- 
ent from  that  taken  by  jurisprudence  in  its  maturest  stage.  The  life  of 
each  citizen  is  not  regarded  as  limited  by  birth  and  death ;  it  is  but  a 
continuation  of  the  existence  of  his  forefathers,  and  it  will  be  prolonged 
in  the  existence  of  his  descendants.* 

*  Our  studies  in  the  law  of  persons  seemed  to  show  us  the  family 
expanding  into  the  Agnatic  group  of  kinsmen,  then  the  Agnatic  group 
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dissolving  into  separate  households  ;  lastly,  the  household  supplanted  by 
the  individual ;  and  it  is  now  suggested  that  each  step  in  the  chan^ 
corresponds  to  an  analogous  alteration  in  the  nature  or  ownership.  If 
there  be  any  truth  in  the  suggestion,  it  is  to  be  observed  that  it  materiaUy 
affects  the  problem  which  theorists  on  the  origin  of  property  have  gene- 
rally proposed  to  themselves.  The  question—perhaps  an  insoluble  one — 
which  they  have  mostly  agitated,  is,  what  were  the  motives  which  first 
induced  men  to  respect  each  other's  possessions  ?  It  may  still  be  put, 
without  much  hope  of  finding  an  answer  to  it,  in  the  form  of  an  inquiry 
into  the  reasons  which  led  one  composite  group  to  keep  aloof  from  the 
domain  of  another.  But  if  it  be  true  that  far  the  most  important  passage 
in  the  history  of  private  property  is  its  gradual  elimination  from  the 
co-ownership  of  kinsmen,  then  the  great  point  of  inquiry  is  identical  with 
that  which  lies  on  the  threshold  of  all  historical  law — what  were  the  motives 
which  originally  prompted  men  to  hold  together  in  the  family  union  ? 
To  such  a  question  jurisprudence,  unassisted  by  other  sciences,  is  not 
competent  to  give  a  reply.' 

Whatever  doubts  there  may  be  as  to  the  question  why  mankind  have 
given  proprietary  rights  to  the  first  possessor,  there  is  none  whatever  as  to 
the  fact  that  this  is  the  universal  practice  of  all  nations,  and  that  is  aU  that 
the  lawyer  need  concern  himself  with.  In  most  civilized  countries  there 
are  however  one  or  two  exceptions  to  the  ordinary  rule.  The  following 
are  the  leading  principles  of  the  English  law  on  the  subject. 

ESTRAYS  or  tame  animals,  such  as  sheep,  oxen,  swine,  and  horses, 
found  wandering  in  any  manor  or  lordship,  of  which  the  owner  is  unknown, 
belong  to  the  sovereign.  ^  the  owner  claim  them  within  a  year  and  a 
day  he  will  recover  them.* — 2  Steph.  683. 

The  right  of  FISHING  in  navigable  rivers  belongs  to  the  public  at 
large,  except  when  there  is  a  particular  title  in  some  individual  under  a 
royal  grant  or  by  prescription. — 1  Steph.  690.  Magna  Charta  c.  16. 

Whale  and  sturgeon,  either  thrown  on  the  shore  or  caught  near  the 
coast,  are  the  property  of  the  sovereign. — 2  Steph.  575. 

In  the  case  of  a  new  ISLAND  rising  in  the  sea  or  in  a  public  Ji ver, 
though  the  civil  law  gives  it  to  the  first  occupant,  by  English  law  it  belongs 
to  the  sovereign. — 1  Steph.  467,  468. 

By  French  law  islands  formed  in  public  rivers  (fleuves),  or  in  naviga- 
ble or  floatable  rivers  (rivieres),  belong  to  the  State,  in  the  absence  of  any 
adverse  title  or  prescription. — Code  Napoleon  560. 

Islands  formed  in  rivers  (rivieres)  not  navigable  or  floatable  belong 
to  the  proprietor  on  t^e  side  of  the  river  on  which  it  has  been  formed.  3 
the  island  is  not  on  one  side  it  belongs  to  the  proprietors  on  both  sides, 
starting  from  an  imaginary  line  drawn  in  the  centre  of  the  river. — Oode 
Napoleon  561. 

♦  For  the  law  on  this  subject  in  India,  see  the  Cattle  Trespass  Act,  section  17, 
Miscellaneoas  Laws,  page  105. 
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By  another  section  of  the  Code  it  is  provided  that  roads,  highways,  and 
streets  maintained  hy  the  State,  rivers  (fleaves)  and  navigable  or  float- 
able streams  (rivieres)  are  declared  to  form  part  of  the  public  domaine.  It 
may  therefore  be  considered  that  the  person  who  takes  possession  of  islands 
in  such  rivers  is  not  the  first  occupant,  as  they  have  already  been  appro- 
priated by  the  State. — Code  Napolecm  638. 

LIGHT,^  AIR,  and  WATER  may  be  occupied  by  means  of  windows, 
gardens,  mills,  and  other  conveniences.  So  long  as  these  things  remain  in 
possession  every  man  has  a  right  to  the  enjoyment  of  them  without 
distnrbance.— 1  Steph.  167,  712. 

'  The  element  of  light,  like  that  of  water,  is  capable,  to  a  certain  extent, 
of  appropriation  by  mere  occupancy,  for  a  man  on  his  own  land  has  a  right 
to  all  the  light  that  will  come  to  him,  and  may  erect  a  house  (even  at  the 
botmdary  line  of  his  own  property  and  so  as  to  overlook  his  neighbour)  with 
38  many  windows  as  he  pleases.  His  neighbour,  however,  may  construct  a 
wall  or  a  house  so  as  to  intercept  the  light,  unless  a  period  of  time  has 


intercept  the  light,  unless  a  perio 
%  prescriptive  title.' — 1  Steph.  680. 


elapsed  sufficient  to  give  a 

'  The  finder  of  a  LOST  ARTICLE  is  entitled  to  it  as  against  all  parties 
except  the  real  owner.* — Patteson  J.,  Bridges  v.  Hawkes worth,  21 L.  J.  Q  .B. 
76. 

The  place  in  which  it  was  found  makes  no  legal  difference. — Bridges  v. 
Hawkesworth,  21  L.  J.  Q.  B.  76. 

The  finder  of  a  jewel,  though  he  does  not,  by  such  finding,  acquire  an 
absolute  property  or  ownership,  yet  he  has  such  a  property  or  ownership  as 
will  enable  him  to  keep  it  against  all  but  the  rightful  owner. — Annory  v. 
Delamirie,  1  Sm.  L.  C.  316. 

TREASURE  TROVE,  that  is,  gold  or  silver  hidden  in  the  ground  of 
which  the  owner  is  unknown,  belongs  not  to  the  finder  but  to  tiie  sovereign. 
—2  Steph.  681. 

Treasure  which  is  not  hidden  belongs  to  the  first  finder. — 2  Steph. 
582. 

By  French  law  treasure  trove  belongs  to  the  finder  if  he  finds  it  in  his 
own  ground,  but  if  he  finds  it  in  the  ground  of  another,  it  belongs  half  to 
the  finder  and  half  to  the  owner  of  the  ground. — Code  Napoleon  716. 

WILD  ANIMALS,  such  as  deer,  hares,  coneys  in  a  warren,  pheasants, 
partridges,  &c.,  may  become  the  property  of  an  individual  by  his  taming 
them,  or  bvso  confining  them  that  they  cannot  escape,  e,g,  deer  in  a  park, 
hares  or  rabbits  in  an  enclosed  warren,  &c. — Steph.  Com.  1. 167,  688. 

The  property  in  them  ceases  if  they  regain  their  liberW,  unless  they 
have  ammus  reveriendi^  as  pigeons,  tame  hawks,  &c. — Steph.  I.  167. 

*  See  limitation  Act,  post  section  27. 
35 
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Wild  animals  arQ  not  in  the  possession  of  a  person  until  they  are 
actually  caught ;  the  highest  probability  of  catching  them  is  not  sufficient. 
—Young  V.  Hichens,  6  Q.  B.  606. 

If  a  man  starts  a  wild  animal  in  his  own  ground  and  follows  it  into 
another^s,  and  kills  it  there,  the  property  remains  in  himself ;  hut  if  (being 
a  trespasser)  he  starts  it  on  another's  land,  and  kills  it  there,  the  property 
belongs  to  him  in  whose  ground  it  was  killed. — 2  Steph.  22, 

With  respect  to  those  wild  animals  which  come  under  the  denomina- 
tion of  game,  there  are  various  special  enactments. — See  2  Steph.  19. 

WRECK,  or  such  goods  as  after  a  shipwreck  are  cast  upon  the  land 
by  the  sea  of  which  the  owner  is  unknown,  belongs  to  the  sovereign.  If 
the  owner  claim  them  within  a  year  and  a  day  he  will  recover  them, 
otherwise  not. — 2  Steph.  576. 

Possession. 

A  person  in  possession  is  presumed  to  be  the  owner  until  the  contrary 
is  proved.— Welb  v.  Fox,  7  T.  R.  397. 

This  rule  applies  both  to  real  and  personal  property,  and  in  the  former 
case  raises  a  presumption  of  seizin  in  fee. — Doz  v.  Ooulthred,  7  H.  &  E. 
239. 

Mere  possession  of  the  property  of  another  is  sufficient  to  enable  the 
party  enjoying  it  to  obtain  legal  remedy  against  a  mere  i^-rong-doer. — 
Armorie  v.  Delamirie,  1  Sm.  L.  Gas.  315. 

A  person  in  hond  fide  possession  of  the  property  of  another  was 
entitled  by  the  Roman  law  to  retain  the  profits  derived  by  him  during  such 
possession.  The  rule  of  French  law  is  the  same  (Code  Napoleon  549,  550). 
By  English  law  the  possessor  even  in  good  faith  is  bound  to  restore  the 
profits  taken  by  him  during  possession. — 2  Inst.  285.  Attomey-(}eneral 
V.  Balliol  College,  9  Mod.  411  :  but  see  Hicks  v.  Sallit3  De.  G.  Mc  and  Ot. 
782. 

He  who  attempts  to  dispossess  another,  or  to  damage  things  in  hifil 
possession,  may  be  opposed  by  force. — Com.  Dig.  Pleader  (3  M.  16  &  17). 

An  action  of  trespass  will  lie  for  a  wrongful  interference  with  posses- 
Mon. — Com.  Dig.  Trespass. 

Act  No.  XIV.  of  1859.* 

15.  If  any  person  shall  without  his  consent  have  been  dispossessed 
of  any  immoveable  properly  otherwise  than  by  due  course  of  wiw,  such 
person,  or  any  person  claiming  through  him,  shall,  in  a  suit  brought  to 
recover  possession  of  such  property,  be  entitled  to  recover  possession  there- 

*  The  whole  Act,  except  so  much  of  section  15  as  does  not  relate  to  limitation,  was 
repealed  by  Act  9  of  187L— See  Repealing  Enactmentsi  p.  79» 
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of,  notwithstanding  any  other  title  that  maybe  Bet  up  in  such  suit,  provid- 
ed that  the  suit  be  commenced  within  six  months  from  the  time  of  such 
dispossession.  But  nothing  in  this  Section  shall  bar  the  person  from 
whom  such  possession  shall  have  been  so  recovered,  or  any  other  person, 
instituting  a  suit  to  establish  his  title  to  such  property,  and  to  recover 
possession  thereof  within  the  period  limited  by  this  Act. 


Prescription. 

Act  No.  IX.  of  1871. 

The  Indian  Limitation  Act. 

An  Act  for  the  Limitation  of  Suits  and  for  other  Purposes. 

Whereas  it  is  e^dient  to  consolidate  and  amend  the  law  relating 
to  the  limitation  of  suits,  appeals,  and  certain  applications  to  Courts  ;  ana 
whereas  it  is  also  expedient  to  provide  rules  for  acquiring  ownership  by 
possession  ;  It  is  hereby  enacted  as  follows  : 

PART  I. 
Pbeliminabt. 
1.    This  Act  may  be  called  *  The  Indian  Limitation  Act,  1871 :' 

It  extends  to  the  whole  of  British  India ;  but  nothing  contained  in 
sections  two  and  three  or  in  Parts  II.  and  III.  appli< 


(a)  to  suits  instituted  before  the  first  day  of  April  1873, 

(h)  to  suits  under  the  Indian  Divorce  Act, 

(c)  to  suits  under  Madras  Regulation  VI.  of  1831. 

This  Act  shall  come  into  force  on  the  first  day  of  July  1871. 

For  section  2  and  the  Ist  Schedule,  see  Repealing  Enactments,  p.  79. 

3.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject 
or  context, '  MINOR*  means  a  person  who  has  not  completed  his  age  of 
eighteen  years  : 

'  PLAINTIFF'  includes  also  any  person  tjirough  whom  a  plaintiff 
claims : 

*  NUISANCE*  means  any  thing  done  to  the  hurt  or  annoyance  of 
another^s  immoveable  property  and  not  amounting  to  a  trespass  : 

'  BILL  OF  EXCHANGE*  includes  also  a  hundi : 
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*  TRUSTEE*  does  not  include  a  benamidar,  a  mortgagee  remaining 
in  possession  after  the  mortgage  has  been  satisfied,  or  a  wrong-doer  in 
possession  without  title  : 

'  REGISTERED'  means  duly  registered  under  the  law  for  the  regis- 
tration of  documents  in  force  at  the  time  and  place  of  executing  the 
document  referred  to  in  the  context : 

*  FOREIGN  COUNTRY*  means  any  country  other  than  British  India  ; 

and  nothing  shall  be  deemed  to  be  done  in  '  good  faith*  which  is  not 
done  with  due  care  and  attention. 

PART  11. 

Limitation  of  Suits,  Appeals,  and  Applications. 

4.  Subject  to  the  provisions  contained  in  sections  five  to  twenty-six 
(inclusive),  every  suit  instituted,  appeal  presented,  and  application  made 
after  the  period  of  limitation  prescnbed  therefor  by  the  second  schedule 
hereto  annexed,  shall  be  dismissed,  although  limitation  has  not  been  set 
up  as  a  defence. 

Est^lanatian.—A  SUIT  is  INSTITUTED  in  ordinanr  cases  WHEN 
the  plaint  is  presented  to  the  proper  officer  :  in  the  case  of  a  pauper,  when 
his  application  for  leave  to  sue  as  a  pauper  is  filed ;  and  in  the  case  of 
a  claim  against  a  company  which  is  beidg  wound  up  by  the  Court,  when 
the  daimant  first  sends  in  his  claim  to  the  official  liquidator. 

Illustrations. 

Co.)  A  suit  is  instituted  after  the  prescribed  period  of  limitation.  limitatioa 
is  not  set  up  as  a  defence,  and  judginent  is  given  for  the  pUintLS.  The  defendant 
appeals.    The  appellate  Court  must  dismiss  the  suit. 

(6.)  An  appeal  presented  after  the  prescribed  period  is  admitted  and  legiatered. 
The  appeal  shall,  nevertheless,  be  dismissed. 

5.  a.  If  the  period  of  limitation  prescribed  for  any  suit,  appeal,  or 
application  expires  on  a  day  when  the  COURT  is  CLOSED,  the  suit»  appeal, 
or  application  may  be  instituted,  presented,  or  made  on  the  day  that  the 
Court  re-opens  : 

6.  Any  appeal  or  application  for  a  review  of  judgment  may  be 
admitted  after  the  period  of  limitation  prescribed  therSor,  when  the 
appellant  or  applicant  satisfies  the  Court  that  he  had  sufficient  CAUSE  FOR 
NOT  PRESENTING  the  appeal  or  making  the  application  within  such 
period. 

6.  When,  by  any  law  not  mentioned  in  the  schedule  hereto  annexed  and 
now  or  hereafter  to  be  in  force  in  any  part  of  Britidi  India,  a  period  of 
limitation  differing  from  that  prescribed  by  this  Act  is  speciallv  prescribed 
for  any  suits,  appeals,  or  applications,  nothing  herein  contained  snail  affect 
such  law. 
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And  nothing  herein  contained  shall  affect  the  periods  of  limitation 
prescribed  for  appeals  from,  or  applications  to  review,  any  decree,  order, 
or  indgment  of  a  HIGH  COUBT  in  the  exercise  of  its  original  jurisdiction. 

Legal  DitabiUty, 

7.  If  a  person  entitled  to  sue  be,  at  the  time  the  right  to  sue  accrued, 
a  MINOR,  or  INSANE,  or  an  IDIOT, 

he  may  institute  the  suit  within  the  same  period  after  the  disability 
has  ceased,  or  (when  he  is  at  the  time  of  the  accrual  affected  by  two 
diBabilities)  after  both  disabilities  have  ceased,  as  would  otherwise  have 
been  allowed  from  the  time  prescribed  therefor  in  the  third  column  of  the 
second  schedule  hereto  annexed. 

When  his  disabilitv  continues  up  to  his  death,  his  representative  in 
interest  may  institute  the  suit  within  the  same  period  after  the  death  as 
would  otherwise  have  been  allowed  from  the  time  prescribed  therefor  in 
the  third  column  of  the  same  schedule. 

Nothing  in  this  section  shall  be  deemed  to  extend,  for  more  than  three 
years  &om  uie  cessation  of  the  disability  or  the  death  of  the  person  affected 
thereby,  the  period  within  which  the  suit  must  be  brought 

IlltistraHons. 

(a.)  The  right  to  me  for  the  hire  of  a  boat  accrues  to  A  during  his  minority.  He 
comes  of  age  fonr  yean  after  the  accrual  of  the  right  He  may  institate  his  suit  at 
any  time  within  ttuee  years  from  the  date  of  his  coming  of  age. 

(A.)  A,  to  whom  a  right  to  sue  for  a  legacy  has  accrued  daring  his  minority, 
attains  foil  age  eleven  years  after  sach  right  accmed.  A  has,  onder  the  ordinary  law. 
only  one  year  remaining  within  which  to  sue.  But  under  this  section  an  extension  of 
two  years  will  be  allowed  him,  making  in  all  a  period  of  three  years  from  the  date  of 
bis  minority,  within  which  he  may  bring  his  suit. 

(c.)  A  right  to  sue  for  an  hereditary  office  accrues  to  A,  who  at  the  time  is  insane. 
Six  years  after  the  accrual  of  the  right  A  recovers  his  reason.  A  has  six  years,  under 
tiie  ordinary  law,  from  the  date  when  his  insanity  ceased  within  which  to  institute  a 
suit.    Ho  extensi<m  of  time  will  be  given  him  onder  this  section. 

(d)  A  riffht  to  sue  as  landlord  to  recover  possession  from  a  tenant  accrues  to  A, 
who  is  an  idiot.  A  dies  three  years  after  the  accrual  of  the  right,  his  idiocv  con- 
tinoing  up  to  the  date  of  his  death.  A's  representative  in  interest  has,  under  the 
ordinary  law,  pine  years  from  the  date  of  A's  death  within  which  to  bring  a  suit  This 
section  does  not  extend  that  time. 

8.  When  ONE  OF  SEVERAL  joint  creditors  or  claimants  is  UNDER 
any  such  DISABILITY,  and  when  a  discharge  can  be  given  without  the 
concurrence  of  such  person,  time  will  run  against  them  all :  but  where  no 
such  discharge  can  be  given,  time  will  not  run  as  against  any  of  them  until 
they  all  are  free  from  disability. 

9.  When  once  time  has  begun  to  run,  no  SUBSEQUENT  DISABI- 
LITY or  inability  to  sue  stops  it. 
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Provided  tiiat  where  letters  of  administration  to  the  estate  of  a 
creditor  have  been  granted  to  his  debtor,  the  ronoing  of  the  time  prescribed 
for  a  suit  to  recover  the  debt  shall  be  suspended  while  the  administratioo 
continues. 

10.  Notwithstanding  anything  hereinbefore  contained,  no  suit  against 
a  person  in  whom  property  has  become  vested  in  TRUST  for  any  specific 
purpose,  or  against  his  representatives,  for  the  purpose  of  following  in  his 
or  their  han£  such  property,  shall  be  barred  by  any  length  of  time. 

Explanation, — ^A  purchaser  in  good  faith  for  value  from  a  trustee  is 
not  his  representative  within  the  meaning  of  this  section. 

11.  Suits  in  British  India  on  CONTRACTS  entered  into  in  a 
FOREIGN  COUNTRY  are  subject  to  the  rules  prescribed  by  this  Act. 

12.  No  FOREIGN  RULE  OF  LIMITATIONS  shaU  be  a  defence  to  a 
suit  in  British  India  on  a  contract  entered  into  in  a  foreign  country,  unless 
the  rule  has  extinguished  the  contract,  and  the  parties  were  domiciled  in 
such  countiy  during  the  period  prescribed  by  such  rule. 

PART  III. 

Computation  of  Period  of  Limitation. 

13.  In  computing  the  period  of  limitation  prescribed  for  any  suit, 
the  DAY  ON  WHICH  the  RIGHT  to  sue  ACCRUED  shall  be  EX- 
CLUDED. 

In  computing  the  period  of  limitation  prescribed  for  an  appeal,  an 
application  for  leave  to  appeal  as  a  pauper,  an  application  to  tne  High 
Court  for  the  admission  of  a  special  appeal,  and  an  application  for  a  review 
of  judgment,  the  DAY  ON  WHICH  the  JUDGMENT  complained  of  was 
pronounced,  and  the  TIME  requisite  FOR  obtaining  a  COPY  of  the  decree, 
sentence,  or  order  appealed  against  or  sought  to  be  reviewed,  shall  be 
EXCLUDED. 

In  computing  the  period  of  limitation  prescribed  for  an  application  to 
set  aside  an  award,  the  time  requisite  for  obtaining  a  copy  of  the  award 
shall  be  excluded. 

14.  In  computing  the  period  of  limitation  prescribed  for  any  suit,  the 
TIME  during  which  the  defendant  has  been  ABSENT  FROM  British 
INDIA  shall  be  EXCLUDED,  unless  service  of  a  summons  to  appear  and 
answer  in  the  suit  can,  during  such  absence,  be  made  under  the  Code  of 
Civil  Procedure,  section  sixty. 

15.  In  computing  the  period  of  limitation  prescribed  for  anv  suit, 
the  time  during  which  the  plaintiff  has  been  prosecuting  with  due 
diligence  ANOTHER  SUIT,  whether  in  a  Court  of  first  instance  or  in  a 
Court  of  appeal,  against  the  same  defendant  or  some  person  whom  he 
represents,  shall  be  excluded,  where  the  last-mentioned  suit  is  founded 


Digitized  by  VjOOQIC 


KIT  9  OF  1871,  CIVIL  CODB.     CTAPTER  VI.  11 

upon  the  same  right  to  sue,  and  is  Instituted  in  good  faith  in  a  Court  which, 
from  defect  of  jurisdiction,  or  other  cause  of  a  like  nature,  is  unable  to 
tiyit 

EacplofuUion  1. — In  excluding  the  time  during  which  a  fonner  suit 
was  pending,  the  day  on  which  that  suit  was  instituted,  and  the  day  on 
which  the  x>roceedings  therein  ended,  shall  both  be  counted. 

ExplanaHon  2. — ^A  plaintiff  resisting  an  appeal  presented  on  the 
ground  of  want  of  jurisdiction,  shall  be  deemed  to  be  prosecuting  a  suit 
within  the  meaning  of  this  section. 

16.  In  computing  the  period  of  limitation  prescribed  for  an^  suit, 
the  conmiencement  of  which  has  been  stayed  bv  INJUNC5TI0N,  the  time  of 
the  continuance  of  the  injunction  shall  be  excluded* 

17.  In  computing  the  period  of  limitation  prescribed  for  a  suit  for 
possession  by  a  purchaser  at  a  sale  in  execution  of  a  decree,  the  time  daring 
which  the  jnd^ent-debtor  has  been  prosecuting  a  SUIT  TO  SET  ASIDE 
the  SALE  shidl  be  excluded. 

18.  When  a  PERSON  who  would,  if  he  were  living,  have  a  right  to 
sue,  DIES  before  the  right  accrues,  the  period  of  limitation  shall  be 
computed  from  the  time  when  there  is  a  representative  in  interest  of  the 
deceased  capable  of  suing. 

When  a  person  against  whom,  if  he  were  living,  a  right  to  sue  would 
have  accrued,  dies  before  the  right  accrues,  the  period  of  limitation  shall  be 
computed  from  the  time  when  Uiere  is  a  representative  whom  the  plaintiff 
may  sue. 

Nothing  in  the  former  part  of  tnis  section  applies  to  suits  for  the 
possession  of  land  or  of  an  hereditary  office. 

19.  When  any  person  having  a  right  to  sue  has,  by  means  of 
FBAUD,  been  kept  from  the  knowledge  (3  such  right  or  of  the  titie  on 
which  it  is  founded, 

and  where  any  document  necessary  to  establish  such  right  has  beet^ 
fraudulently  concealed, 

the  time  limited  for  commencing  a  suit, 

(a)  against  the  person  guilty  of  the  fraud  or  accessory  thereto,  or 

(b)  against  any  person  claiming  through  him  otherwise  than  in  good 
faith  and  for  a  valuable  consideration, 

shall  be  computed  from  the  time  when  the  fraud  first  became  known 
to  the  person  injuriously  affected  thereby,  or,  in  the  case  of  the  concealed 
document,  when  he  first  had  the  means  of  producing  it  or  compelling  its 
production. 

20.  a.    No  promise  or  acknowledgment  in  respect  of  a  debt  or  legacy 
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shall  take  the  case  out  of  the  operation  of  this  Act,  unless  such  promise  or 
ACKNOWLEDGMENT  is  contained  IN  some  WRITING  signed,  before 
the  expiration  of  the  prescribed  period,  by  the  party  to  be  charged  there- 
with, or  by  his  agent  generally  or  specially  authorized  in  this  behalf. 

h.  When  such  writing  exists,  a  new  period  of  limitation,  aocordinff  to 
the  nature  of  the  original  liability,  shall  be  computed  from  the  time  wmti 
the  promise  or  acknowledgment  was  signed. 

€,  When  the  writing  containing  the  promise  or  acknowledgment  is 
undated,  oral  evidence  may  be  g^ven  of  the  time  when  it  was  sign^  But 
when  it  is  alleged  to  have  been  destroyed  or  lost,  oral  evidence  of  its 
contents  shall  not  be  received. 

Explanation  1. — For  the  purposes  of  this  section, 

a  promise  or  acknowledgment  may  be  sufficient,  though  it  omits 
to  specif  the  exact  amount  of  the  debt  or  legacy,  or  avers  that 
the  time  lor  payment  or  delivery  has  not  yet  come,  or  is  accompanied  by 
a  refusal  to  pay  or  deliver,  or  is  coupled  with  a  claim  to  a  set-of^  or  is 
addressed  to  any  person  other  than  the  creditor  or  legatee ; 

but  it  must  amount  to  an  express  undertaking  to  pay  or  deliver  the 
debt  or  legacy,  or  to  an  unqualified  admission  of  the  liability  as  subsisting. 

Explanation  2. — Nothing  in  this  section  renders  one  of  several  partners 
or  executors  chargeable  by  reason  only  of  a  written  promise  or  acknow- 
ledgment signed  by  another  of  them. 

lUuBtrafions. 

Z,  A  bond-debtor,  himBelf  writes  a  letter  promiBing  to  pay  the  debt  to  his  creditor 

A.    Z  affixes  his  seal,  but  does  not  sign  the  letter; 

Z  pays  part  of  the  debt  and  promises  orally  to  pay  the  rest ; 

Z  pablishes  an  advertisement,  requesting  his  creditors  to  bring  in  their  claims 
for  examination : 

In  none  of  these  cases  is  the  debt  taken  out  of  the  operation  of  this  Act. 

21.  When  INTEREST  on  Ja  debt  or  legacy  is,  before  the  expiration 
of  the  prescribed  period,  paid  as  such  by  the  person  liable  to  pav  the  debt 
or  legacy,  or  by  his  agent  generally  or  specially  authorized  in  this  behalf, 

or  when  PART  OF  the  PRINCIPAL  of  a  debt  is,  before  the  expiration 
of  the  prescribed  period,  PAID  by  the  debtor  or  by  (his  agent  generally  or 
specially  authorized  in  this  behalf, 

a  new  period  of  limitation,  according  to  the  nature  of  the  original 
liability,  shall  be  computed  from  the  time  when  the  payment  was  made : 

Provided  that,  in  the  case  of  part  payment  of  principal,  the  debt  has 
arisen  from  a  contract  in  writing,  and  the  fact  of  the  payment  appears  in 
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the  handwriting  of  the  person  making  the  same,  on  the  instroment,  or  in 
his  own  books,  or  in  the  books  of  the  creditor. 

22.  When,  after  the  institution  of  a  suit,  a  NEW  PLAINTIFF  or 
defendant  is  substituted  or  added,  the  suit  shall,  as  regards  him,  be  deemed 
to  have  commenced  when  he  was  so  made  a  party  : 

Provided  that,  when  a  PLAINTIFF  DIES,  and  the  suit  is  continued 
by  his  representatives  in  interest^  it  shall,  as  regards  them,  be  deemed  to 
have  commenced  when  it  was  instituted  by  the  deceased  plaintifE. 

Provided  also,  that,  when  a  defendant  dies,  and  the  suit  is  continued 
against  his  representatives  in  interest,  it  shall,  as  regards  them,  be  deemed 
to  have  been  commenced  when  it  was  instituted  against  the  deceased 
defendant. 

23.  In  the  case  of  a  suit  for  the  breach  of  a  CONTRACT,  where 
there  are  SUCCESSIVE  BREACHES,  a  fresh  right  to  sue  arises,  and  a 
fresh  period  of  limitation  begins  to  run,  upon  every  fresh  breach  ;  and 
where  the  breach  is  a  continuing  breach,  a  fresh  right  to  sue  arises,  and  a 
fresh  period  of  limitation  begins  to  run,  at  every  moment  of  the  time 
during  which  the  breach  continues. 

Nothing  in  the  former  part  of  this  section  applies  to  suits  for  the 
breach  of  contracts  for  the  payment  of  money  by  instalments,  where,  on 
default  made  in  payment  of  one  instalment,  the  whole  becomes  due. 

niustraiiona, 

(a.)  A  contracts  to  pay  an  annuity  to  B  for  his  life  by  quarterly  instalments. 
A  fails  to  pay  any  of  the  instalments.  Here  npoo  every  fresh  failare,  a  fresh  right 
to  sue  arises  and  a  fresh  period  of  limitation  begins  to  run ;  and  this  Act  may  bar  the 
remedy  on  the  earlier  breaches  without  affecting  the  remedy  on  the  later  breaches. 

(&)  A,  a  tenant,  covenants  with  B,  his  landlord,  to  keep  certain  buildings  in 
repair.  At  ever^  moment  of  the  time  during^  which  the  buildings  continue  out  of 
repair  and  B  retains  his  right  of  entry,  a  fresh  right  to  sue  arises  and  a  fresh  period 
of  limitation  begins  to  run. 

24.  In  the  case  of  a  CONTINUING  NUISANCE  a  fresh  right  to 
sue  arises  and  a  fresh  period  of  limitation  begins  to  run  at  every  moment 
of  the  time  during  which  the  nuisance  continues. 

Illustration, 

A  diverts  B*s  watercourse.  At  every  moment  of  the  time  during  which  the 
diversion  continues  and  B  retains  his  right  of  entry,  a  fresh  right  to  sue  arises  and  a 
fresh  period  of  limitation  begins  to  nuu 

25.  In  the  case  of  a  suit  for  compensation  for  an  ACT  lawful  in 
itself,  WHICH  BECOMES  UNLAWFUL  in  case  it  causes  damage,  the 
period  of  limitation  shall  be  computed  from  the  time  when  the  damage 
accrues. 
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Illustration, 

A  owns  the  suiface  of  a  field.  6  owni  the  subBoil..  B  digs  coal  thereout  without 
caosiog  any  immediate  apparent  injury  to  the  surface,  but  at  umi  the  surface  subsides* 
The  period  of  limitation  runs  from  the  time  of  the  suosidenoe. 

26.  All  instroments  shaU,  for  the  purposes  of  this  Act,  be  deemed  to 
be  made  with  reference  to  the  Gregorian  CALENDAR. 

lUtutratioM. 

(a.)  A  Hindu  makes  a  promissory  note  bearing  a  Native  date  only,  and  payable 
four  months  after  date.  The  period  of  limitation  applicable  to  a  suit  on  the  note  runs 
from  the  expiry  of  four  months  after  date  computed  according  to  the  Gregorian 
calendar. 

(&)  A  Hindu  makes  a  bond,  bearing^  a  Native  date  only,  for  the  repayment  o£ 
money  within  one  vear.  The  period  of  limitation  applicable  to  a  suit  on  the  bond  runs 
from  the  expiry  of  one  year  after  date  computed  according  to  the  Gregorian  calendar. 

PART   IV. 

Acquisition  of  Ownership  by  Possession. 

27.  Where  the  access  and  use  of  LIGHT  or  AIR  to  and  for  any- 
building  has  been  peaceably  enjoyed  therewith,  as  an  EASEMENT^  and 
as  of  right,  without  interruption,  and  for  twenty  years, 

and  where  any  WAY  or  WATERCOURSE,  or  the  USE  OF  any 
WATER,  or  any  other  easement  (whether  afi&rmative  or  negatived  has 
been  peaceably  and  openly  enjoyed^  by  any  person  claiming  title  thereto 
as  an  easement  and  as  of  right,  wittout?  interruption,  and  for  twenty  years, 

the  right  to  such  access  and  use  of  light  or  air,  way,  watercourse,  use 
of  water,  or  other  easement,  shall  be  absolute  and  indefeasible. 

Each  of  the  said  periods  of  twenty  years  shall  be  taken  to  be  a 
period  ending  within  two  years  next  before  the  institution  of  the  suit 
wherein  the  claim  to  which  such  period  Delates  is  contested. 

jE^^na^um.— Nothing  is  an  interruption  within  the  meaning  of  this 
section,  unless  where  there  if  an  actual  discontinuance  of  the  possession  or 
enjoyment  by  reason  of  an  obstruction  by  the  act  of  some  person  other  than 
the  claimant,  and  unless  such  obstruction  is  submitted  to,  or  acquiesced 
in,  for  one  year  after  the  claimant  has  notice  thereof  and  of  the  person 
making  or  authorizing  the  same  to  be  made. 

Illustrations. 

(a.)  A  suit  is  brought  in  1871  for  obstructing  a  nghi  of  way.  The  defendant 
admits  the  obstruction,  but  denies  the  right  of  wa^.  Tne  ^aintiS  proves  that  the 
right  was  peaceably  and  openly  enjoyed  oy  him  claiming  title  thereto  as  an  easement 
and  as  of  right,  without  interruption,  from  1st  January  1860  to  1st  January  1870* 
The  plaintiff  is  entitled  to  judgment 
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(h,)  In  A  like  niit  alio  brought  in  1871  the  plaintiff  merely  proves  that  he  enjoyed 
the  Tight  in  manner  aforesaid  from  1848  to  1868.  The  suit  shall  be  dismissed,  as 
no  exercise  of  the  right  by  actual  user  has  been  proved  to  have  taken  place  within  two 
years  next  before  the  institution  of  the  suit. 

(c)  In  a  like  suit  the  plaintiff  shows  that  the  right  was  peaceably  and  openly 
eigoyed  by  him  for  twenty  years.  The  defendant  proves  that  the  ^laintifF  on  one 
occasion  dfnring  the  twen^  years  had  asked  his  leave  to  e^joy  the  right.  The  suit 
shall  be  dismissed. 

28.  Provided  that,  when  any  land  or  water  upon,  over  or  from  which 
any  easement  pother  tnan  the  access  and  use  of  light  and  air)  has  been 
enjoyed  or  derived  has  been  held  under  or  by  virtue  of  any  interest  for 
life  or  any  term  of  years  exceeding  three  years  from  the  granting  thereof, 

the  time  of  the  enjoyment  of  such  easement,  during  the  continuance 
of  such  interest  or  term,  shall  be  excluded  in  the  computation  of  the  said 
last  mentioned  period  of  twenty  years,  in  case  the  claim  is,  within  three 
years  next  after  the  determination  of  such  interest  or  term,  resisted  by  the 
person  entitled,  on  such  determination,  to  the  said  land  or  water, 

nimtration. 

A  sues  for  a  declaration  that  he  is  entitled  to  a  right  of  way  over  B's  land.  A 
proves  that  he  has  ei\joved  the  right  for  twentv-five  years  ;  but  B  shows  that  during 
ten  of  these  years,  C,  a  deceased  Hindu  widow,  had  a  life-interest  in  the  land,  that  on 
CTf  death  B  became  entitled  to  the  land,  ana  that  within  two  vears  after  C/ s  death 
he  contested  A*s  claim  to  the  right.  The  suit  must  be  dismissed,  as  A,  with  reference 
to  the  provisionB  of  this  section,  has  only  proved  ei^oyment  for  fifteen  years. 

29.  At  the  determination  of  the  period  hereby  limited  to  any  person 
for  instituting  a  suit  for  possession  of  any  LAND  or  HEREDITABY 
OFFICE,  his  right  to  such  land  or  office  shall  be  extinguished. 


SECOND  SCHEDULE. 

(See  Section  4.^ 
First  Division  :  Suits. 

Part  I.— Thirty  Days. 

J)t$eriptUm  of  8uU,  Time  when  Period  begina  to  run. 

1.— To  contest  an  award  of  the  Board  of      When  notice  of  the  award  is  delivered 
Revenue  under  Act  No.  XXIII.  of  1868  to  the  plamtifl. 

{to  provide  for  the  adjudioation  qf  ciaims 
to  vaste'landi). 

Fart  n.— Ninety  Days. 

2.-.For  doing,  or  for  omitting  to  do,  an  act      When  the  act  or  omi«Bion  toek  place, 
in  pursuance  of  any  enactment  in  force  for 
the  time  b<^g  in  JBritish  India. 
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Fart  III.— Six  Months. 


DeBoripUon  €f  Suit. 

8.— Under  Act  No.  XIV.  of  1869  {to  provide 
far  the  limitation  of  »uit»)^  section  fifteen, 
to  recover  possession  of  immoveable  pro- 
perty. 

4.— Under  Act  No.  IX.  of  1860  (to  provide  for 
the  speedy  determination  of  certain  disputes 
hettoeen  workmen  engaged  in  Railwaj^and 
other  public  works  and  their  employers) , 
section  one. 

6.— Under  Act  No.  V.  of  1866  {to  provide  a 
summary  procedure  on  bills  of  exchange^ 
and  to  amende  in  certain  respects^  the  ootn- 
mereial  law  of  British  India), 


Time  when  Period  begins  to  run. 
When  the  dispossesBion  occurs. 


When  the  wages,  hire,  or  price  of 
work  claimed  accmed  dae. 


When  the  bill  or    promissory  note 
becomes  doe  and  payable. 


Part  IV.— One  Year. 


6.— Upon  a  Statute,  Act,  Regulation,  or  bye- 
law,  for  a  penalty  or  forfeiture. 

7. — For  the  wages  of  a  domestic  servant,  ar- 
tisan, or  labourer  not  provided  for  by  this 
schedule,  No.  4. 

8. — For  the  price  of  food  or  drink  sold  by  the 
keeper  of  an  hotel,  tavern,  or  lodging-house. 

9.~For  the  price  of  lodging. 

10. — ^To  enforce  a  right  of  pre-emption,  whe- 
ther the  right  is  founded  on  law,  or  gene- 
ral usage,  or  on  special  contract. 

11. — For  damages  for  infringing  copyright 
or  any  other  exclusive  privilege. 

12. — By  executors,  administrators,  or  repre- 
sentatives, under  Act  No.  XII.  of  1855  {to 
enable  executors^  administrators,  or  repre- 
sentatives to  sue  and  be  sued  for  certain 
wrongs), 

13. — By  executors,  administrators,  or  repre- 
sentatives under  Act  No.  XIII.  of  1855  {to 
provide  compensation  to  families  for  loss 
occasioned  by  the  death  of  a  person  caused 
by  actionable  Ufrong), 

14.— To  set  aside  any  of  the  following  sales : 


(a)  sale  in  execution  of  a  decree  of  a  Civil 
CJourt; 

(6)  sale  in  pursuance  of  a  decree  or  order  of 
a  Collector  or  other  officer  of  revenue ; 

(c)  sale  for  arrears  of  Government  revenue 
or  for  any  demand  recoverable  as  such 
arrears; 


When  the  penalty  (ur  forfeiture    is 
incurred. 

When  the  wages  sued  for  accrue  dae. 


When  the  food  or  drink  is  delivered. 


When  the  lodging  ends. 

When  the  purchaser  takes  actual 
possession  under  the  sale  sought  to 
oe  impeached. 

The  date  of  the  infringement. 


The  date  of  the  death  of  the  person 
wronged. 


The  date  of  the  death  of  the  person 
killed. 


When  the  sale  is  confirmed,  or  would 
otherwise  have  become  final  and 
conclusive  had  no  such  suit  been 
brought. 
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Part  IV.— One  Year.-^ontinued, 

Description  of  SuiL  Time  when  Period  begins  to  run, 

(d)  sale  of  a  patni  talaq  sold  for  current 
arrears  of  rent. 

Explanation.~~Jn  this  clause  '  patni*  inclndes 
any  intermediate  tenure  saleable  for  cur- 
rent arrears  of  rent. 

16. — To  alter  or  set  aside  a  decision  or  order 
of  a  Civil  Court  in  any  proceeding  other 
than  a  suit. 

16^— To  set  aside  any  act  of  an  Officer  of 
Government  in  his  official  ca|)acity,  not 
herein  otherwise  expressly  provided  for. 

17.— Affainst  Government  to  set  aside  any 
attacnment,  lease,  or  transfer  of  immove- 
able property  by  the  Revenue  Authorities 
for  arrears  of  Glovemment  revenue. 

18. — Against  Government  to  recover  money 
paid  under  protest  in  satisfaction  of  a 
cljdm  made  by  the  Revenue  Authorities  on 
account  of  arrears  of  revenue  or  on  account 
of  demands  recoverable  as  such  arrears. 

19.— Against  Government  for  compensation 
for  land  acquired  for  public  purposes. 

20. — Like  suit  for  compensation  when  the 
acquisition  is  not  completed. 

21.— For  false  imprisonment 

22.— For  any  other  injury  to  the  person. 

28w— For  a  malicious  prosecution. 

24— For  libeL 

25. — For  slander. 

26.— For  taking  or  damaging  moveable  pro- 
perty. 

27. — For  loss  of  service  occasioned  by  the 
seduction  of  the  plaintiffs  servant  or 
daughter. 

28. — For  inducing  a  person  to  break  a  con- 
tract with  the  plaintilE. 

29.— For  an  illegal,  irregular,  or  excessive 
distress. 

30. — For  wrongful  seizure  of  moveable  pro- 
perty under  legal  process. 

Part  v.— Two  Years. 

8L — For  obstructing  a  way  or  a  water-course.      The  date  of  the  obstruction. 
82. — For  diverting  a  water-course.  The  date  of  the  diversion. 


The  date  of  the  final  decision  or  order 
in  the  case  by  a  Court  competent 
to  determine  it  finally. 

The  date  of  the  act 


When  the  attachment,  lease,  or  trans- 
fer is  made. 


When  the  payment  is  made. 


The  date  of  determining  the  amount 
of  the  compensation. 

The  date  of  the  refusal  to  complete. 

When  the  imprisonment  ends. 
When  the  injury  is  committed. 
When  the  plaintiff  is  acquitted. 
When  the  libel  is  published. 
When  the  words  are  spoken. 
When  the  taking  or  damage  occurs. 

When  the  loss  occurs. 


The  date  of  the  breach. 
The  date  of  the  distress. 
The  date  of  the  seizure . 
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Part  v.— Two  Yeaxs.— continued. 


Jkicr^lftUm  of  8wlL 
dS.— For  wrongfully  detaining  title-deeds. 


84. — For  wrongfully  detaining  any  other 
moveable  property. 

85. — For  specific  recorery  of  moveable  pro- 
perty in  cases  not  provided  for  by  this 
schedole,  numbers  48  and  49. 

86. — Against  a  carrier  for  losing  or  ii\jaring 
goods. 

87.»Again8t  a  carrier  for  delay  in  deliver- 
ing goods. 

88. — ^Against  one  who,  having  a  right  to  use 
property  for  specific  porposes,  perverts 
it  to  other  purposes. 

89.— Under  Act  No.  XII.  of  1855  {to  enable 
executors,  adminiairatortf  or  repretenta- 
tives  to  sue  and  be  sued  for  certain  wrongs) 
against  an  executor,  administrator,  or 
other  representative. 

40. — For  compensation  for  an^  wrong,  mal- 
feasance, nonfeasance,  or  misfeasance  in- 
dependent of  contract  and  not  herein 
specially  provided  for. 

41. — For  the  recovery  of  a  wife. 

42.— For  the  restitution  of  conjugal  rights. 


Time  when  Period  begins  to  run. 

When  the  titie  to  the  property  com- 
prised in  the  deeds  is  adljudged  to 
the  plaintiff,  or  the  detainer's  pos- 
session otherwise  becomes  unUwfiiL 

When  the  detainer's  possession  be- 
comes unlawful. 

When  the  property  is  demanded  and 
refused. 


When  the  loss  or  ix\)ury  occurs. 
When  the  goods  ought  to  be  delivered. 
The  time  of  the  perversion. 


When  the  wrong  complained  of  is 
done. 


When  the  wrong  is  done  or  the  de- 
fault happens. 


When  possession  is  demanded  and 
refused. 

When  restitution  is  demanded  and 
refused. 


Part  VI.— Three  Years. 

48. — For  trespass  upon  immoveable  property.      When  the  trespass  takes  place. 


44. — To  contest  an  award  under  any  of  the  fol- 
lowing Regulations  of  the  Benged  Code  : — 

Vn.  of  1822, 

IX.  of  1825,  and 

IX.  of  1888. 

45.— By  a  party  bound  by  such  award  to 
recover  any  property  comprised  therein. 

46. — Bjr  any  person  bound  by  an  order  re- 
specting the  possession  of  property  made 
under  Act  No.  XYI.  of  1888,  section  one, 
clause  two,  or  Act  No.  XXY.  of  1861, 
chapter  twenty-two,  or  Bombay  Act  No. 
V.  of  1864,  or  by  any  one  claiming  under 
such  person,  to  recover  the  proper^  com- 
prised in  such  order. 


The  date  of  the  final  award  or  order 
in  the  case. 


Ditto. 


The  date  of  the  final  order  in  tiie 
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Part  VI.— Three  Yeaxn.—eontinued. 


DetoripUon  of  8uiL 

47«~FoT  loft  moveable  propertj  not  di«- 
honestly  misappropriAted  or  conrerted. 

48.— For  moveable  proi>erty  acquired  hy 
theft,  extortion,  cheating,  ^  or  diehonett 
miiappropriation  or  converuon. 

49.— For  the  hire  of  animal  h,  vehiclea,  boati, 
or  houaehold  fomitore.  _ 

50.— For  the  balance  of  monej  advanced  in 
payment  of  goods  to  be  delivered. 

51. — For  the  price  of  eoods  sold  and  de- 
livered where  no  fixed  period  of  credit  is 
agreed  npon. 

52. — For  the  price  of  goods  sold  and  deliver- 
ed to  be  paid  for  -**^'-  ''^ ' *  '  ^ — -■ 

period  of  credit, 

58. — For  the  price  of  goods  sold  and  de- 
livered to  be  paid  for  by  a  bill  of  ex- 
change, no  such  bill  being  given. 

54.— For  the  price  of  trees  or  growing  crops 
sold  by  the  plaintiff  to  the  defendant 
where  no  fixea  period  of  credit  is  agreed 
upon. 

56.— For  the  price  of  work  done  by  the  plain- 
tiff for  the  defendant  at  his  request,  where 
no  time  has  been  fixed  for  payment 

56.— For  money  payable  for  money  lent 


ed  to  be  paid  for  after  the  expiry  of  a  fixed 
►fere" 


Time  when  Period  begim  to  run. 

When  the  property  is  demanded  and 
refused. 

Ditto, 


When  the  hire  becomes  payable. 

When  the  goods  onght  to  be  deliver- 
ed. 

The  date  of  the  delivery  of  the  goods. 


The  expiry  of  the  period  of  credit 


When  the  period  of  the  proposed  bill 
elapses. 

The  date  of  the  sale. 


When  the  work  is  done. 


When  the  loan  is  made. 


57. — Like  suit  when  the  lender  has  given  a 
cheque  for  the  money. 

58.— For  money  lent  under  an  agreement 
that  it  shall  be  payable  on  demand. 

59. — For  mon^  pavable  to  the  plaintiff  for 
money  paid  lor  the  defendant 

60.— For  money  payable  by  the  defendant  to 
the  plaintiff  for  money  received  by  the 
defendant  for  the  plaintiff's  use. 

61. — For  money  payable  for  interest  npon 
money  due  from  the  defendant  to  the 
plainnff. 

62. — For  money  pajrable  to  the  plaintiff  for 
money  found  to  be  due  from  the  defendant 
to  the  plaintiff  on  accounts  stated  between 
them. 

68.- IJpon  a  promise  to  do  anything  at  a 
specified  time^  or  upon  the  happening  of  a 
specified  contingency. 


When  the  cheque  is  paid. 
When  the  demand  is  made. 
When  the  money  is  paid. 
When  the  money  is  received. 

When  the  interest  becomes  due. 


When  the  accounts  are  stated,  unless 
where  the  debt  is  made  payable  at 
a  future  time,  and  then  when  that 
time  arrives. 

At  the  time  specified,  or  upon  the  con- 
tingency happening. 
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Part  \n.— Three  Yeaw.— con^iwe^f. 


DeseripUon  of  SuU, 
64.^  Against  a  factor  for  an  account. 


65.—On  a  single  bond  where  a  day  is  speci- 
fied for  payment 

66.— On  a  single  bond  where  no  such  day  is 
specified. 

67. — On  a  bond  subject  to  a  condition. 

68.— On^  a  bill  of  exchange  or  promissocy 
note  payable  at  a  fixed  time  after  date. 

69. — On  a  bill  of  exchange  payable  at  or 
after  sight. 

70.---On  a  bill  of  exchange  accepted  payable 
at  a  particular  place. 

71. — On  a  bill  of  exchange  or  promissory 
note  payable  at  a  fixed  time  after  sight  or 
after  demand. 

72. — On  a  bill  of  exchange  or  promissory 
note  payable  on  demand,  and  not  accom- 
panied by  any  writing  restraining  or  post- 
poning tne  right  to  sue. 

78.— By  the  endorsee  of  a  bUl  or  promissory 
note  against  the  endorser. 

74.— On  a  promissory  note  or  bond  payable 
by  instalments. 


75. — On  a  promissory  note  or  bond  pa3rable  by 
instalments,  which  provides  that,  if  de- 
fault be  made  in  payment  of  one  instal- 
ment, the  whole  shall  be  due. 

76.— On  a  promissory  note  given  by  the 
maker  to  a  third  person  to  be  delivered  to 
the  payee  after  a  certain  event  should 
happen. 

77. — On  a  dishonored  foreign  bill  where  pro- 
test has  been  made,  and  notice  given. 

78. — By  the  payee  a^inst  the  drawer  of  a 
bill  of  exchange  which  has  been  dishonored 
by  non-acceptance. 

79. — Like  suit  when  the  bill  has  been  dis- 
honored by  non-acceptance,  and  afterwards 
by  non-pa3^ent. 

80.— Suit  on  a  bill  of  exchange  or  promissory 
note  not  herein  expressly  provided  for. 


Time  when  Period  begina  to  run. 

When  the  account  is  demanded,  oz; 
where  no  such  demand  is  made, 
when  the  agency  terminates. 

The  day  so  specified. 

The  date  of  executing  the  bond. 

When  the  condition  is  broken. 
When  the  bill  or  note  falls  due. 

When  the  bill  is  presented. 


When  the  bill  is  presented  at  that 
place. 

When  the  fixed  time  expires. 


When  the  demand  is  made. 


The  date  of  the  endorsement 


The  expiration  of  the  first  term  of 
payment,  as  to  the  part  then  pay- 
able ;  and,  for  the  other  parts,  uie 
expiration  of  the  respective  terms 
of  payment 

The  time  of  the  first  default,  unless 
where  the  payee  or  obligee  waives 
the  benefit  of  the  provision,  and 
then  when  fresh  default  is  made. 

The  time  of  the  deliyeiy  to  the  payee. 


When  the  notice  is  given. 

The  date  of  the  refusal  to  accept 

Ditto. 


When  the  bill  or  note  becomes  pa 
able. 
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Part  \n.— 7%zee  Tears.— 0on/mtf«d. 


DetortpUan  of  BuU, 

81. — By  tike,  ftcceptor  of  an  aocommocUtion- 
bQl  against  the  drawer. 

82.— By  a  foietj  againat  the  principal  debtox. 

88.— By  a  auety  against  a  eo-snraty. 

84.— Upon  any  other  contract  to  indemnify. 

85. — ^By  an  attorney  or  Tahal  fdr  his  costs  of 
a  suit  or  a  particolar  business,  there  being 
no  express  agreement  as  to  the  time  when 
•neh  eosts  are  to  be  paid. 

86. — ^For  compensation  for  damage  caosed  by 
an  ii^nnction  wrongfully  obtamed. 

87.— For  the  balance  dne  on  a  mntoal,  open, 
and  current  acooont,  where  there  have  been 
reciprocal  demands  between  the  parties. 

88w — On  a  policy  of  insurance  when  the  snm 
assured  is  payable  after  proof  of  the  death 
or  loss  has  been  given  to,  or  received  by, 
the  insurers. 

89. — ^By  the  assured  to  recover  premia  paid 
under  a  policy  vindable  ai  the  Section  of 
the  insurers. 

90. — ^By  a  principal  against  his  agent  for 
moveable  property  received  by  the  latter, 
and  not  accounted  for. 

91.— Other  snits  hj  principals  against  agents 
for  neglect  or  misconduct. 


Time  when  Period  begina  to  run. 
When  the  acceptor  pays  the  amount. 

When  the  surety  pays  the  creditor. 

When  the  plaintiif  ^yt  anything  in 
excess  ox  his  own  share. 

When  the  plaintiif  isactuaUy  damni- 
fied. 

The  termination  of  the  suit  or  busi- 
ness, or  (where  the  attorney  or 
vakil  property  discontinttes  the  suit 
or  business)  the  date  of  such  dis- 
continuance. 

When  the  injunction 


The  time  of  the  last  item  admitted 
or  proved  in  the  account. 

When  proof  of  the  death  or  loss  is 
given  to,  or  received  by.  the  in- 
suTers^  whether  by,  or  from,  the 
plaintiff,  or  any  other  person. 

When  the  insurers  elect  to  avoid  the 
policy. 


When  the  account  is  demanded  and 
refused. 


When  the  nej^ect  or    misconduct 
occurs. 


92. — ^To  cancel  or  set  aside  an 
not  otherwise  provided  for. 

9&— To  declare  the  fbrgery  of  an  instrument 
issned,  or  legistered,  or  attempted  to  be 
enforced. 

94.— For  property  which  the  plaiotiff  has 
conveyed  while  insane. 


96w— For  relief  on  the  ground  of  fraud. 


96.— To  set  aside  a  decree   obti^ed  by 
fraud. 

97.— For  relief  on  the  ground  of  mistake  in 
fact. 

98. — For  money  paid  upon  an  existing  con- 
sideration, which  afterwards  faila. 

37 


instrument      When  the  instrument  is  executed. 


The  date  of  Che  issue,  registration,  or 
attempt. 

When  the  plaintiff  is  restored  to 
sanity,  and  has  Imowledge  of  the 
conveyance. 

When  the  fraud  becomes  known  to 
the  party  wronged. 

Ditto. 


When  tiie  mistake  beoomei  known  to 
the  plaintiff. 

The  date  of  the  failure. 


Digitized  by  VjOOQIC 


22 


POSSESSION. 


ACT  9  OP  1871. 


Part  VI.— Three  Years.— co»<»nwedL 


DeaeripUon  of  8uiL 

99. — ^To  make  good  out  of  the  genend  estate 
of  a  deceased  trustee,  the  loss  occasioned 
by  a  breach  of  trust. 

100.— For  contributioQ  by  a  party  who  has 
paid  the  whole  amount  due  under  a  joint 
decree,  or  by  a  sharer  in  a  joint  estate  who 
has  paid  the  whole  amount  of  revenue  due 
from  himself  and  his  oo-sharers. 

101. — By  a  co-trustee  to  enforce  against  the 
estate  of  a  deceased  trustee  a  claim  for 
contribution. 

102. — For  a  seaman's  wages. 


108.— By  a  Muhammadan  for  exigible  dower 
{mu^aif'al). 


104.^— By  a  Muhammadan  for  deferred  dower 
{muwqjjal), 

105. — By  a  mortgagor  after  the  mortgage 
has  been  satisfied,  to  recover  surplus  col- 
lections received  by  the  mortgagee. 

106. — For  an  account  and  a  share  of  the  pro- 
fits of  a  dissolved  partnership. 

107.— By  a  Hindu  manager  of  a  joint  estate 
for  contribution  in  respect  of  a  payment 
made  by  him  on  account  of  the  estate. 

108. — By  a  lessor  tor  the  value  of  trees  cut 
down  by  his  lessee  contrary  to  the  terms 
of  the  lease. 

109. — For  the  profits  of  immoveable  property 
belonging  to  the  plaintiff  wrongfully  re* 
ceived  by  the  defendant. 


110. — For  arrears  of  renL 

111. — By  a  vendor  of  immoveable  property 
to  enforce  his  lien  for  unpaid  purcnase- 
money. 

112.— For  a  call  by  a  company  registered 
under  any  Statute  or  Act. 

118. — For  specific  performance  of  a  contract 
114.— For  the  reecission  of  acontziet. 


Time  when  Period  beffine  to  run. 

The  date  of  the  trustee's  death,  or  if 
the  loss  has  not  then  been  occa- 
sioned, the  date  of  the  loss. 

The  date  of  the  plaintiff's  advance  in 
excess  of  his  own  share. 


When   the    right   to     contribution 
accrues. 


The  end  of  the  voyage  during  which 
the  wages  are  earned. 

When  the  dower  is  demanded  and  re- 
fused, or  (wheret,  during  the  continu- 
ance of  the  marriage,  no  such  demand 
has  been  made)  when  the  marriage 
is  dissolved  by  death  or  divorce. 

When  the  marriage  is  dissolved  hj 
death  or  divorce. 

The  date  of  the  receipt. 


The  date  of  the  dissolution. 
The  date  of  the  payment. 

When  the  trees  are  cut  down. 


When  the  profits  are  received,  or, 
where  the  plaintiff  has  beendispos- 
sessed  by  a  decree  afterwards  set 
aside  on  appeal,  the  date  of  the 
decree  of  the  Appellate  Court. 

When  the  arrears  become  due. 

The  time  fixed  for  completing  the 
sale,  or  (where  the  title  is  accepted 
lufter  the  time  fixed  for  comple- 
tion) the  date  of  the  acceptance. 

When  the  call  was  made. 


When  the  plaintiff  has  notice  that 
his  right  is  denied. 

When  the  contract  is  executed  by 
the  plaintiff. 
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Part  VI.— Three  Yetm.-^eonHnued. 
DeteiiptUm  Cif  Suit,  Time  when  Period  J>e0fm  to  run. 


115. — For  the  breach  of  any  contract,  expreas 
or  implied,  not  in  writing  reffistered,  and 
not  herein  Bpedally  provided  for. 


When  the  contract  ia  broken,  or 
(where  there  are  succesaive 
breacheB)  when  the  breach  sued  for 
occars,  or  (where  the  breach  ia 
continuing)  when  it  < 


116.— Upon  a  jndgment  obtained  in  a  foreign 
country. 

117. — On  a  promiae  or  contract  in  writing 
T^jiatered. 


118. — Suit  for  which  no  period  of  limitation 
ia  provided  elaewhere  in  this  schedule. 


Part  \ni.-431x  Years. 

The  date  of  the  judgment. 


When  the  period  of  limitation  would 
begin  to  run  against  a  suit  brought 
on  a  similar  promise  or  contract 
not  registered. 

When  the  right  to  sue  accrues. 


Part  VIII.— Twelve  Years. 


119. — ^B^  an  auction-purchaser,  or  any  one 
claimmg  under  him  to  avoid  mcumbrancea 
or  under-tenures  in  an  entire  estate  sold  for 
arrears  of  Government  revenue,  the  estate 
being,  by  virtue  of  such  sale,  freed  from 
incumbrancea  and  under-tenurea. 

120.— To  avoid  incumbrances  or  under-tenures 
in  a  paini  taluq  or  other  saleable  tenure 
Bold  for  arrears  of  rent,  the  taluq  or  tenure 
being,  by  virtue  of  such  sale,  freed  from 
incumbrances  and  under-tenures. 

121.— Upon  a  jndgment  obtained  in  British 
India,  or  a  recognizance. 

122. — For  a  legacy  or  for  a  distributive  share 
of  the  moveable  property  of  a  testator  or 
intestate. 

12a,— For  possession  of  an  hereditary  office. 


124.— Suit  during  the  life  of  a  Hindu  widow 
by  a  Hindu,  entitled  tor  the  possession  of 
land  on  her  death,  to  have  an  alienation 
made  bv  the  widow  declared  to  be  void, 
except  for  her  life. 

125. — By  a  Hindu  governed  by  the  law  of 
the  Mitakahara  to  set  aside  his  father's 
alienation  of  ancestral  property. 


When  the  tale  beoomes  final  and  con- 
clusive. 


Ditto. 


The  date  of  the  judgment  or  recog- 
nizance. 

When  the  legacy  or  share  becomes 
payable  or  deliverable. 


When  the  defendant,  or  some  person 
through  whom  he  claims,  took  pos- 
session of  the  office  adversely  to 
the  plaintifC 

Explanation, — An  hereditary  office  is 
possessed  when  the  profits  thereof 
are  usually  received,  or  (if  there 
are  no  profits)  when  the  duties 
thereof  are  usually  performed. 

The  date  of  the  alienation. 


Ditto. 
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Part  vm.— Twelve 

126.~Like  rait  bj  a  Hindu  goywned  by  tlu 
law  of  the  Dayabhaga. 

127.— By  a  Hinda  exdoded  from  joint-family 
property  to  enforce  a  right  to  ihare  therein. 

128w— By  a  Hindu  for  maintenance. 
129.— To  eitebliih  or  Mt  aside  aa  adoption. 


180.— For  the  resumption  or  i 
rent-free  land. 


nent  of 


18L— To  ertabliah  a  periodically  zecuning 

right, 

182.— For  money  charged  upon  inunoveable 
property. 

ExplanalUm, — ^The  allowance  and  fees  called 
nuUikana  and  h€uqs  shall,  for  the  purposes 
of  this  clause,  be  deemed  to  be  money 
charged  upon  immoveable  property. 

188. — ^To  recover  moveable  property  convey- 
ed in  trust,  deposited,  or  pawned,  and  after- 
wards bon^t  from  the  trustee,  depositary, 
or  pawnee  m  good  faith  and  for  value. 

134. — To  recover  possession  of  immoveable 
property  conveyed  in  trust  or  mortgaged, 
and  afterwards  purchased  from  the  trustee 
or  mortgagee  in  good  faith  and  for  value. 

185. — Suit  instituted  in  a  Court,  not  establish- 
ed by  Royal  Charter,  b  v  a  mortgagee  for 
possession  of  immoveable  property  mort- 
gaged. 

136.— By  a  purchaser  at  a  private  sale  for 
possession  of  the  immoveable  property  sold, 
when  the  vendor  was  out  of  possession  at 
the  date  of  the  sale. 

187. — like  suit  bv  a  purchaser  at  a  sale  in 
execution  of  a  decree,  when  the  execution- 
debtor  was  out  of  possession  at  the  date  of 
the  sale. 

188.— By  a  purchaser  of  land  at  a  sale  in 
execution  of  a  decree,  for  possession  of  the 
purchased  land,  when  he  never  has  had 
possession. 


Tim^whmFerMLbegfmtorwu 
When  the  fathar  dies. 


When  llhe  plaintiff  claims,  and  is 
refused  his  share. 

When  the  maintenance  sued  for  ia 
claimed  and  refused. 

The  date  of  the  adoption,  or  (at  the 
option  of  the  plaintiff)  the  date  of 
the  death  of  the  adoptive  father. 

Whenthe  right  to  resume  or  assess 
the  land  first  accrued  : 

Provided  that  no  such  suit  shall  be 
maintained  where  the  land  fonna 
part  of  a  permanently-settied  estate, 
and  has  been  held  rent-free  from  the 
time  of  the  Pennanent  Settlement. 

When  the  plaintiff  is  first  refused  Ifaa 
enjoyment  of  the  right. 

When  the  moneyj  sued  for  becomes 
due. 


The  date  of  the  purchase. 


Ditto. 


When  the  mortgagee  is  first  entitled 
to  possession. 


When  the  vendor  is  first  entitled  to 
possession. 


When  the  execution-debtor  is  fiiat 
entitled  to  possession. 


The  date  of  the  sale. 
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The  date  of  the  dispossefleion. 


189L— Like  tint  when  the  pnrchaeer  hid  poe- 
eessioii,  but  wai  afterwezde  diBposseesed. 

140.— Bj  a  Uodloid  to  lecoyer  possesaion 
fnMn  a  tenant. 


When  the  tenancy  is  determined. 


141.— By   a  remaindennan,   a    xeveraioner      When  his  estate  falls  into  poseeadon. 

Cother  than  a  landlord),  or  a  devisee,  for 
'     possession  of  immoyeable  property. 

142.— Like  suit  by  a  Hindu  entitled  to  the 
ssionof  immoveable  property  on  the 
i  of  a  Hindu  widow. 

148.— For  possession  of  immoveable  property, 
when  the  plaintiif,  while  in  possession  of 
the  proper^,  has  been  dispossessed,  or  has 
discentinned  the  possession. 

144. — Like  suit  when  the  plaintiff  has  become 
entitled  by  reason  ol^  any  f orfettue  or 
breach  of  condition. 

145.— For  possession  of  immoveable  property 
or  any  interest  therein  not  hereby  other- 
wise specially  provided  for. 


When  the  widow  dies. 


The  date  of  the  dispoeeession  or  dis- 
continuance. 


When  the  forfeiture  was  incurred,  or 
the  condition  broken. 


146L— For  a  declaration    of  rigjit  to    an 
easement. 


When  the  possession  of  the  defen- 
dant, or  of  some  person  throuj^ 
whom  he  claims,  became  advene 
to  the  plaintiff. 

When  the  easement  ceased  to  be 
enjoyed  by  the  plaintiff,  or  the 
persons  on  whose  oehalf  he  sues. 


Fart  IX.— Thirty  Yean. 


147^— Against  a  depositary  or  pawnee  to 
recover  moveable  property  deposited  or 
pawned. 


The  date  of  the  deposit  or  pawn, 
unless  where  an  acknowledgment  oi 
the  title  of  the  depositor  or  pawnor, 
or  of  his  right  of  redeniption,  has, 
before  the  expiration  of  the  pre- 
scribed period,  been  made  in  writ- 
ing, signed  by  the  depositary,  or 
pawnee,  or  some  person  claiming 
under  him,  and,  in  such  case,  the 
date  of  the  acknowledgmenL 


Part  X.— Sixty  Years. 


148.— Against  a  mortgsgee  to  recover  pos- 
session of  immoveable  property  mortgaged. 


The  date  of  the  mortgage,  unless 
where  an  acknowledgment  of  the 
title  of  the  mort^;agor,  or  of  his 
right  of  redemption,  has,  before 
the  expiration  of  the  prescribed 
period,  been  made  in  writing,  sign- 
ed by  the  mortgagee,  or  some 
person  claiming  under  him  ;  and, 
in  such  case,  the  date  of  the  ac- 
knowledgment : 

Provided  that  all  claims  to  redeem 
arising  under  instruments  of  mort- 
gage   of     immoveable    property 


Digitized  by  VjOOQIC 


26 


POSSESSION. 


ACT  9  OF  1871. 


Part  X.— Sixty  Yetm.-^cmiinued. 


DmeriptkmttfBuHL 


149.— Before  a  Court  esUbliahed  by  Royml 
Quurter  in  the  exercise  of  its  ordinary  ori- 
ginal civil  jorisdiction  by  a  mortgagee  to 
recover  from  the  mortgagor  the  possession 
of  immoveable  property  mortgaged. 

150. — ^Any  suit  in  the  name  of  the  Secretary 
of  State  for  India  in  Cooncil. 


Tim6  when  Period  heffim  to  nau 

situate  in  British  Bormah,  ifiiich 
have  been  ezecnted  before  the 
first  dav  of  May  1868,  shaU  be 
^▼emedbythe  roles  of  limitation 
m  force  in  that  Province  imme- 
diately before  the  same  day. 


When  any  part  of  the  principal  or 
interest  was  last  paid  on  accoont 
of  the  mortgage  debt. 


When  the  right  to  sne  accrued. 


Second  Division  :  Appeals. 


Thirty  Days. 


DeicripUcn  of  AppeiO, 

161.— Under  the  Code  of  Civil  Procedure  to 
the  Court  of  a  District  Judge. 

152.— Under  the  Code  of  Criminal  Procedure 
to  any  Court  other  than  the  High  Court. 


Time  when  Period  beffina  to  run. 

The  date   of  the   decree   appealed 
against. 

The  date  of  the  sentence  or  order 
appealed  against. 


Sixty  Days. 

158.- Under  the   same  Code  to  the  High 
Court 

Ninety  Days. 


Ditto. 


154.— Under  the  Code  of  Civil  Procedure  to 
the  High  Court. 


The  date  of  the  decree  appealed 
against. 


Third  Division  :  Applications. 


Ten  Days. 


DeeeripHonCifAppUecMon. 

155.— Under  the  Code  of  Civil  Procedure  to 
set  aside  an  award* 


Time  when  Period  hegina  to  run. 

When  the  award  is  submitted  to  the 
Court,  and  notice  of  the  submission 
has  been  given  to  the  persons  and 
in  manner  prescribed  by  the  High 
Courtr 


156.— By  a  plaintiff  for  an  order  to  set  aside 
a  judgment  by  default. 

157. — By  a  defendant  for  an  order  to  set 
aside  a  judgment  ex-parte. 


Thirty  Days. 

The  date  of  the  judgment 


The  date  of  executing  any  process 
for  enforcing  the  judgment. 
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Thirty  Days. — continued, 
De$cripti€n  of  Application,  Time  when  Period  1)e0in$  to  run, 

15& — Under  the  Code  of  Civil  Procedure,  by      The  date  of  the  diipoaseMion. 
a  person  dispossessed  of  immoveable  pro- 
pirty,   and   disputing  the  right   of   the 
decree-holder  to  be  pat  into  possession. 

159.— To  set  aside  a  sale  in  ezecntion  of  a      The  date  of  the  sale, 
decree,  on  the  ground  of  irregnlaiity  in 
pabLishing  or  conducting  the  sale. 

160. — Complaining  of  resistance  or  obstrue-      The  date  of  the  resistance,  obstmc- 
tion  to  delivery  of  possession  of  immove-  tion,  or  dispossession, 

able  property  sold  in  execution  of  a  decree, 
or  of  dispossession  in  the  delivery  of  pos- 
I  to  the  purchaser  of  such  property. 


16L — For  re-admission  of  an  appeal  dismissed      The  date  of  the  dismiisal. 
for  want  of  prosecution. 

Ninety  Days. 

162.— For  leave  to  appeal  as  a  pauper.  The   date  of  the  decree   appealed 

against. 

168.— To  a  High  Court  for  the  admission  of  Ditto, 

special  appeaL 

164.— For  a  review  of  judgment.  ^   The  date  of  the  decree. 

Six  Months. 

165.— Under  the  Code  of  Civil  Procedure,      The  date  of  the  award, 
section  three  hundred  and  twenty-seven, 
that  an  award  be  filed  in  Court 

One  Year. 

166.— For  the  execution  of  a  decision  (other  The  date  of  the  decision,  or  of  taking 

than  a  decree  or  order  passed  in  a  r^plar  some  proceeding  to  enforce^  or  keep 

suit  or  an  appeal)  of  a  Civil  Court,  or  of  a  in  force,  the  decision. 
Revenue  Court. 

Three  Years. 

167.— For  the  execution  of  a  decree  or  order      The  date  of  the  decree  or  order, 

of  any  Civil  Court  not  provided  for  by 

No.  169.  o'  (where  there  has  been  an  appeal) 

the  date  of  the  final  decree  or  order 
of  the  Appellate  Court, 

or  (where  there  has  been  a  review  of 
judgment)  the  date  of  the  decision 
passed  on  the  review, 

or  (where  the  application  next  here- 
inafter mentioned  has  been  made) 
the  date  of  applying  to  the  Court  to 
enforce,  or  keep  in  force,  the  decree 
or  order, 
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Three  Yeain^'—conHmud, 


DmHptkm  tf  AppUoaMm. 


Time  wkm  Period  ItegUu  to  nm. 


or  (where  the  notice  next  hereinafter 
made  has  been  issoed)  the  date  €ft 
issninga  notice  noder  the  Code  of 
Ova  Procedure,  eectioB  two  fami- 
dredandi 


or  (where  the  application  ia  to  en- 
force payment  of  an  instalment 
which  the  decree  directs  to  be  paid 
at  a  specified  date)  the  date  so 
specified* 


Six  Yean. 


168. — For  the  execution  of  any  such  decree 
or  order  of  which  a  certified  copy  has  been 
registered  under  the  Indian  RegistratieB 
Act 


The  date  of  the  decree  or  otdei^ 

•r  (wfaefetheie  has  been  an  appeal) 
the  date  of  the  final  dectee  or  order 
of  the  Appellate  Court, 

or  (where  there  has  been  a  review  of 
Judgment)  the  date  of  the  i 
passed  on  the  review. 


Twelve  Years. 


169. — To  enforce  a  jnd^ent,  decree,  or  order 
of  any  Court  established  by  Royal  Chart- 
er, in  the  exercise  of  its  ordinary  original 
civil  jurisdiction. 


When  a  present  right  to  enforce  tiM 
judgment,  decree,  or  order  accrued 
to  some  person  capable  of  releas- 
ing the  right : 

Provided  that,  when  the  judgment, 
decree,  or  order  has  been  revived 
or  some  part  of  the  principal  money 
secured  thereby,  or  some  interest 
on  such  money  has  been  paid^  or 
some  acknowledgment  of  the  n^t 
thereto  has  been  given  in  writmg 
signM  b^  the  person  liable  to  pa^ 
such  prmcipal  or  interest  or  his 
agent,  to  the  person  entitled  thereto 
or  his  agent,  the  twelve  years  shall 
be  computed  from  the  date  of  such 
revivor,  payment,  or  acknowledg- 
ment, or  tne  latest  of  such  revivors, 
payments,  or  acknowledgments,  as 
the  case  may  be. 


HINDU  LAW. 
Occupancy. 

DEFINITION. 

There  are  seven  virtuous  means  of  acquiring  property — succession, 
occupancy  or  donation,  and  purchase  or  exchange  (wnidi  are  allowed  to  all 
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classes),  oonqnest  (which  is  peculiar  to  the  military  class),  lending  at 
interest,  hosbandiy  or  commerce  (which  belong  to  the  mercantile  class), 
and  acceptance  of  presents  (by  the  sacerdotal  class)  from  respectable  men. 
— ^ManujSL,  115. 

'  Occupancy^  or  gain,  (t.e.)  the  finding  of  a  waif  or  the  like. — (Big.  IL, 
IV.,  20.) 

If  it  be  alleged  that  the  soil  is  not  unowned,  since  the  subject  has 
property  by  occupancy,  it  is  asked,  Cannot  the  king  occupy  landf  ?  The 
king  may  also  have  property  in  the  land  by  occupancy. — (Dig.  II.,  II.,  24.) 

Should  a  thing  be  unoccupied  property  also  vests  by  occupancy  as  is 
declared  by  Qautama — '  A  man  becomes  owner  of  wealth  by  purchase, 
partition,  occupancy,  hypothecation,  and  gain.'— (Dig.  III.,  IV.,   22.) 

An  owner  is  by  inheritance,  purchase,  partition,  seizure,  or  finding. — 
Gautama  quoted  in  Vtavahar  Matukh,  IV.,  I.,  2,  and  in  the  Mttak- 
8HARA,  I.,  I.,  8. 

RIGHTS  AND  LIABILITIES. 

Sages  who  know  former  times  consider  this  earth  (Prithivi)  as  the 
wife  of  \dnf  Prithu,  and  thus  they  pronounce  cultivated  LAND  to  be  the 
property  ot  him  who  cut  away  the  wood  (or  who  cleared  and  tilled  it), 
and  the  ANTELOPE  of  the  first  hunter  who  mortally  wounded  it— 
Maku  X.,  44. 

Three  vears  let  the  kinfl^  detain  the  property  of  which  no  owner 
appears  (aner  a  distinct  proclamation)  :  the  owner  appearing  within  the 
three  years  may  take  it :  but  after  that  term  the  king  may  confiscate  it. 
— Mand  VIIL,  30. 

Of  old  hoards  and  PRECIOUS  MINERALS  in  the  earth,  the  king  is 
entitled  to  half  by  reason  of  his  general  protection  and  because  he  is  the 
lord  paramount  of  the  soil. — ^Manu  VIII.,  39. 

PROPERTY  .LOST  by  one  man  and  found  by  another  let  the  king 
secure  by  committing  it  to  the  care  of  trustworthy  men,  and  those  whom 
he  shall  convict  of  stealing  it^  let  him  cause  to  be  trampled  on  by  an 
elephant.— Manu  VIIL,  34. 

A  learned  (Brahman)  having  found  a  TREASURE  formerly  HIDDEN 
may  take  it  without  any  deduction :  since  he  is  the  lord  of  all. — ^Manu 
VIIL,  37. 

But  of  a  treasure  anciently  reposited  under  ground  which  (anv  other 
subject  or)  the  king  has  discovered,  the  king  may  lay  up  halt  in  his 
treasury,  having  given  half  to  the  (Brahmans). — ^Manu  VIII.,  38. 

Let  the  king  receiving  UNCLAIMED  PROPERTY  ^ive  half  to 
Brahmans,  but  a  learned  Brimman  may  keep  the  whole,  for  he  is  lord  of  all. 

And  the  kiuf  shall  receive  a  sixth   part  of  unclaimed   property 
occupied  by  any  o&er  person. — ^YajnyAwalcya.  (Dig.  IL,  II.,  13.) 
38 
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(Qaestion.)  Since  the  word  *  kinff'  here  denotes  lord  of  the  soil,  and 
since  Uie  cultivator,  being  owner  of  that  land,  is  so  far  eqnal  to  the  king, 
he  would  be  entitled  to  the  sixth  part  of  the  unowned  property  occupied  by 
him.  The  answer  is,  the  word  *  king*  may  be  explained  lord  of  the  soil  to 
exclude  another  king,  but  a  royal  property  is  supposed  in  the  use  of  the 
word  ;  the  cultivator  has  a  subormnate  usufructuary  property,  not  a  ro3ral 
property.      .  But  whence  is  it  deduced  that  such  property  vests 

in  tne  cultivator  ?  There  is  no  proof  of  it  His  property  is  not  by  occu- 
pancy, for  the  king  being  a  more  powerful  owner,  his  occupancy  cannot 
be  maintained  :  It  is  not  by  sale  for,  Ac, — (Dig.  II.,  II.,  13.) 

Possession. 

Possession,  even  independent  of  a  title,  maybe  EVIDENCE  OF  right. 
But  it  must  be  understood  that  it  is  independent  of  the  production  of  a  title, 
and  not  independent  of  its  existence,  for  its  existence  is  inferible  from 
that  possession.— MiTAKSHARA  III.,  V.,  4  &  5. 

He  who  sees  his  land  possessed  by  a  stranger  for  twentjr  vears,  or  his 
personal  estate  for  ten  years,  without  asserting  his  own  nght,  loses  his 
property  in  them.— Yajnyawalcya.  (Mit.  III.,  fli.,  1.) 

The  loss  of  the  PROFITS  accruing  from  the  real  and  personal 
property  is  here  intended,  not  the  loss  of  me  remedy  or  of  the  right. 

It  is  true  that  it  may  be  considered  improper  to  propound  a  loss  of  the 
accruing  profits  because  the  right  to  them  also  exists,  but  this  can  only 
apply  where  the  profits  remain  essentially  in  statu  quo:  as,  for  instance,  in 
the  case  of  betel-nut  and  bread-fruit  plantations,  if  we  nuit  be  forthcoming 
as  well  as  the  trees  which  yielded  it ;  but  where,  from  the  consumption  of 
the  produce,  there  is  an  essential  destruction  of  the  profits,  there  the  right 
to  it  also  is  destroyed.— Mitakshaba,  III.,  III.,  8  &  10. 

Prescription  and  Limitation. 

The  Hindu  Law  on  this  subject  is  superseded  by  the  Limitation  Act 
(9  of  1871)  ante.  The  law  will  be  found  in  the  Mitakshara,  chapter  III., 
sections  2,  3,  5,  and  6.— Colebrooke's  Digest  I.,  III.,  113  &  114,  and  V., 
395  &  396. 

MAHOMEDAN  LAW. 
Occupancy. 

The  hunting  of  every  species  of  ANIMAL  is  lawful,  whether  they  be  fit 
for  eatine  or  otherwise,  because  the  legality  of  hunting  has  been  absolutely 
declared  by  the  Koran  without  restricting  it  to  animals  fit  to  eat. — 629. 

The  fieures  at  the  end  of  each  clause  refer  to  Grady's  edition  of  Hamilton's 
*  Hedaya.' 
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The  sale  of  BEES  is  not  lawful  aocordine  to  the  two  elders.  Moham- 
med is  of  opinion  that  it  is  lawful  provided  the  bees  be  in  a  place  of 
custody  and  not  wild. — 269. 

The  sale  of  a  BIRD  in  the  air  or  of  one  which  after  having  been 
caught  is  again  set  at  liberty,  is  null,  because  in  the  one  case  it  is  not 
property,  and  in  the  other  the  delivery  is  rendered  impracticable. — ^268. 

The  sale  of  FISH  not  yet  caught  is  null,  as  it  is  not  in  the  State  pro- 
perty. In  the  same  manner  also  we  sale  of  a  fish  which  the  vendor  may 
have  caught  and  afterwards  thrown  into  a  large  fountain  from  which  it 
cannot  be  taken  without  difficulty,  is  null,  because  then  the  delivery  is 
impracticable.  It  is  lawful,  however,  in  case  the  fountain  be  so  small  as  to 
admit  its  being  caught  with  ease. — ^268. 

Whosoever  cultivate  waste  LANDS,  with  the  permission  of  the  chief, 
obtains  a  propertv  in  them  ;  whereas,  if  a  person  cultivate  them  without 
such  permission,  ne  does  not  in  that  case  become  proprietor,  according  to 
Haneef  a.  The  two  disciples  maintain  that,  in  this  case  also,  the  cultivator 
becomes  proprietor,  because  of  a  saying  of  the  prophet,  "  Whosoever 
cultivates  waste-lands  does  thereby  acquire  the  property  of  them ;"  and 
also  because  they  are  a  sort  of  common  goods,  and  become  the  property 
of  the  cultivator  in  virtue  of  his  being  the  first  possessor  ;  in  tne  same 
manner  as  in  the  case  of  seizing  game,  or  gathering  firewood. — 610. 

If  a  Zimmee  cultivate  waste-lands,  he  becomes  proprietor  of  them,  in 
the  same  manner  as  Mussnlmen ;  because  cultivation  endows  with  a  right 
«f  property. — 610. 

Lands  through  which  the  Euphrates,  the  Tigris,  or  any  similar  river 
formerly  ran,  must  not  be  cultivated  if  it  be  possible  that  the  river  may 
again  run  over  them ;  as  the  people  whose  lands  lie  adjacent  to  the  river 
in  its  former  course  have  an  interest  in  desiring  that  the  river  may  not 
be  prevented  from  returning  to  it  If,  however,  the  lands  be  not  likely 
to  be  again  overflowed,  they  are  then  held  to  be  waste,  provided  they  do 
not  adjoin  to  any  cultivated  spot ;  because  such  lands  are  not  the  property 
of  any  one  ;  for  the  superiority  of  water  repels  all  other  superiority,  but 
as  soon  as  the  land  appears  above  the  water  it  becomes  subject  to  the 
Imam.~612. 

The  sale  of  PIGEONS,  of  which  the  number  is  ascertained  and  the 
delivery  practicable,  is  lawful,  as  in  such. circumstances  they  constitute 
proper^. — 270. 

If  a  person  find  a  kanz  or  deposit  of  buried  TREASURE,  a  fifth  is 
due  upon  it. — 15. 

If  the  treasure  be  found  in  common  land^  four-fifths  of  it  appertain  to 
the  finder ;  and  the  same  rule  obtains  if  it  be  found  in  appropriated 
land,  whether  such  be  his  own  property  or  belonging  to  another  (according 
to  Aboo  Toosaf),  because  the  claim  is  established  m  virtue  of  salvage  or 
recovery  and  the  treasure  has  been  recovered  by  the  finder.~15. 
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LookU  or  TROVE  PBOPEBTY  is  considered  as  a  irost  in  the  hands 
of  the  finder.— 208. 

If  the  trove  property  be  of  less  value  than  ten  dirms,  it  behoves  the 
finder  to  advertise  it  for  some  days,  but  if  it  exceed  ten  dirms,  he  must 
advertise  it  for  the  space  of  a  year. — 209. 

It  is  laudable  to  secure  and  take  care  of  STRAYED  CATTLE,  such  as 
oxen,  goats,  or  camels. — ^210. 

Upon  the  owner  appearing,  the  finder  is  at  liberty  to  detain  the 
trove  until  he  pay  him  for  the  subsistence. — 211. 


Possession. 

Ghazb,  or  usurpation,  in  its  literal  sense  means  the  forcibly  taking  a 
thing  from  another.  In  tne  language  of  the  law  it  signifies  the  taking  of 
the  property  of  another  without  the  consent  of  the  proprietor,  in  suoi  a 
manner  as  to  destroy  the  proprietor's  possession  of  it — 633. 

If  anv  person  knowingly  and  wilfully  usurp  the  property  of  another, 
he  is  hela  m  law  to  be  an  ofEender,  and  becomes  responsible  for  COM- 
PENSATION ;  but  if,  on  the  contrary,  he  should  not  have  made  the  usurpa- 
tion knowingly  and  willingly  (as  where  a  person  destroys  property  on 
the  supposition  of  its  belonging  to  himself  and  it  afterwards  prove  the 
right  of  another),  he  is  in  that  case  also  liable  for  a  compensation  becanse  a 
compensation  is  the  right  of  man,  but  he  is  not  an  ofEender.— -533. 

The  FRUIT  of  an  usurped  orchard  and  the  children  of  an  usurped 
female  slave,  together  with  tneir  produce  (such  as  their  increase  of  stature 
and  beauty),  are  a  trust  in  the  hands  of  the  usurper.  If,  therefore,  they  be 
destroyed,  he  is  not  responsible  for  them,  unless  however  he  ^ould  have 
committed  a  trespass  with  regard  to  them,  or  refused  to  answer  the  demand 
of  the  proprietor  to  deliver  them  up  to  hinu — 542. 

An  usurper  is  not  responsible  for  the  use  of  the  article  usurped,  but  if 
it  be  injured  he  is  responsible  for  the  damage.  Shafei  maintains  liiat  ao 
usurper  is  liable  for  the  use  of  a  thing  usurped,  and  consequently  that  he 
owes  an  adequate  rent  or  hire  for  it.  In  the  case  where  a  person  usurps  a 
house  and  leaves  it  unoccupied  or  occupies  it  himself,  the  usurper,  accord- 
ing to  both  doctrines,  is  not  liable  for  the  use  of  it. — 544. 

If  two  men  claim  a  piece  of  ^und,  each  respectively  asserting  it  to  be 
in, his  possession,  the  Razee  in  this  case  must  not  pass  a  decree  in  nvour  of 
the  possession  of  either  until  evidence  be  produced.— 422. 

If  usurped  land  be  damaged  bv  the  cultivation  of  it,  the  usurper  most 

.  compensate  for  the  damage,  since  he  has  destroyed  part  of  the  land.    He 

must  moreover  deduct  from  the  PRODUCE  of  the  land  the  amount  of  his 

stock,  that  is  to  say,  the  quantity  of  the  seed  sown  and  idso  the  amount  he 

may  nave  paid  for  the  damage,  and  if  any  surplus  should  then  remain,  he 
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most  bestow  it  in  charity.  This  is  according  to  Haneef  a  and  Mohammed, 
bat  Aboo  Toosaf  has  said  that  it  is  not  necessary  to  bestow  the  surplus  in 
charity. — 536. 

Whenever  either  an  usurper  or  a  trustee  perform  any  act  with 
respect  to  the  thing  usurped  or  the  deposit,  and  thereby  acquire  PROFIT, 
audi  profit  (according  to  Haneefa  and  Mohammed)  is  not  lawful  and 
sanctified  to  them,  in  opposition  to  the  opinion  of  Aboo  Yoosaf. — 536. 


Prescription  and  limitation. 

For  the  law  on  this  subject,  see  Act  9  of  1871  ante,  Mahomedan  Law 
contains  no  rules  of  limitation  or  prescription.— ^ee  Macnaghten^s  Mahome- 
dan Law,  chapter  XIL 
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Chapter  VII.— ACCESSION. 

There  are  do  Acti  of  genenl  applicetion  on  thia  iiibject :  the  foUowing  princ  iplea 
are  giyen  to  nipply  thia  defidenej  aa  far  aa  poeaible. 

DEFDOnON. 

"  Another  mode  of  ac<}iiiring  property  is  by  aoceesion,  whereby  the 
principal  thing  draws  after  it  the  property  of  the  accessory .** — ^Biackenzie's 
Boman  Law,  171. 

'*  Thin^  considered  with  reference  to  one  another  may  be  divided  into 
principal — t,  0.,  those  which  are  independent  and  not  regarded  as  part  of, 
or  subordinate  to,  anything  else — and  accessory,  i,e,y  those  which  are  depen- 
dent upon,  and  only  regarded  as  part  of,  or  subordinate  to,  some  other 
thing."— Thibaut  Syst.  144. 

RIGHTS  AND  LIABILITIES. 

In  the  case  of  lands  gained  from  the  sea  either  by  ALLUVION,  by 
the  washing  up  of  sand  and  earth  so  as  in  time  to  make  terra  firma,  or  by 
dereliction,  as  when  the  sea  shrinks  back  below  the  usual  water-mark — if 
this  gain  be  by  little  and  little,  by  small  and  imperceptible  degrees,  it 
belongs  to  the  owner  of  the  land  immediately  behina. — 1  Stephen  427. 

If  the  alluvion  or  dereliction  be  sudden  and  considerable,  it  belongs 
to  the  Crown.— 1  Stephen  427. 

When  the  sea  gains  upon  the  land  by  gradual  advance,  the  Crown, 
being  the  owner  between  hi^h  and  low  water-mark,  becomes  also  owner 
of  the  land  newly  covered  with  water. — 1  Stephen  427. 

A  sudden  inundation  from  the  sea  does  not  deprive  the  former  owner 
of  the  land  submerged  of  his  right. — 1  Stephen  427. 

If  a  river,  running  between  two  lordships,  by  degrees  gains  upon  the 
one  and  therebv  leaves  the  oUier  dry,  the  owner  who  loses  his  ground 
thus  imperceptibly  has  no  remedy ;  but  if  the  course  of  the  river  be  changed 
by  a  sudden  and  violent  flood  or  other  hasty  means,  his  land  will  not 
be  lost.— 1  Stephen  428. 
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"  Houses  or  other  BUILDING^S,  though  erected  with  materials  and 
•  at  the  expense  of  another,  belong  to  the  owner  of  the  ground  on  which 
they  are  built,  but  indemnity  should  be  given  for  such  expenditure  when 
made  in  good  faiUL** — ^Mackenzie's  Boman  Law,  p.  171. 

In  the  CONFUSION  OP  GOODS,  that  is,  where  those  of  two  pmons 
are  so  intermixed  that  the  several  portions  can  be  no  longer  distinguished, 
if  the  intermixture  be  by  consent,  the  proprietors  have  an  interest  in 
common  in  proportion  to  their  respective  shares. — 2  Stephen  22. 

If  one  wilfully  intermixes  his  mon^,  com,  or  hay  with  that  of  another 
man  without  his  approbation  or  knowledge,  or  casts  gold,  in  like  manner, 
into  another's  melting-pot  or  crucible,  uie  entire  property  goes  to  him 
whose  original  dominion  was  invaded. — 2  Stephen  22. 

By  the  Roman  Law,  when  a  new  subject  or  species  is  formed  from 
materials  belonging  to  another,  if  the  new  species  can  be  again  reduced 
into  the  matter  of  which  it  was  made,  as  plate  into  bullion,  the  proper^ 
belongs  to  the  original  owner  ;  but  when  the  substance  is  wholly  changed, 
so  that  it  can  never  be  restored  to  its  former  condition,  as  in  uie  case  of 
wine  &om  grapes,  the  property  belongs  to  the  workman  under  an  obliga- 
tion to  give  sati^action  for  the  value  of  the  materials  to  the  owner.— 
Mackenzie's  Boman  Law,  p.  172. 

A  painting  drawn  on  another  man's  board  or  canvass  belonged  to  the 
painter  on  account  of  the  excellence  of  his  art  Matter  written  on  paper, 
however,  went  to  the  owner  of  the  paper. — Mackenzie's  Roman  Law,  p.  172. 

*<  The  natural  or  industrial  FRUITS  of  land,  civil  fruits,  such  as  the 
rents  of  houses,  or  the  interest  of  money  and  the  increase  of  animals,  all 
belong  to  the  proprietor  of  the  principal  subject  by  right  of  accession." — 
Mackenzie's  Roman  Law,  p.  171. 

The  OFFSPRING  of  animals  belongs  to  the  owner  of  the  dam  or 
mother,  on  the  principle  of  the  Roman  law  ihaXpartua  aequiiur  veiUrem, — 
2  Stephen  21. 

In  the  case  of  young  cygnets,  however,  there  is  an  exception  to  this  rule. 
They  belong  equally  to  the  owner  of  the  cock  and  hen. — 2  Stephen  21. 

'<  TREES  and  shrubs  taking  root  in  your  ground,  though  planted  by 
a  stranger,  become  yours." — ^Madcenzie's  Roman  Law,  p.  171. 

Bengal  Regulation  XI.  of  1825. 

A  Regulation  for  declaring  the  Eulee  to  he  observed  in  determining  elaime 
to  lands  gained  by  alluvion  or  by  dereliction  of  a  river  or  tJie  sea. 

In  conseqaence  of  the  frequent  changes  which  take  place  in  the  channel  of  the 
principal  rivers  that  intersect  the  provinces  immediately  subject  to  the  presidency  of 
Fort  William,  and  the  shifting  ox  the  sands  which  lie  in  the  beds  of  those  rivers, 
chars  or  small  islands  are  often  thrown  up  by  alluvion  in  the  midst  of  the  stream,  or 
near  one  of  the  banks,  and  large  portions  of  land  are  carried  away  by  an  encroachment 
of  the  river  on  one  side)  whilst  accessions  of  land  are  at  the  same  time,  or  in  subse- 
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qa«ni  years,  gained  by  dereliction  of  the  water  on  the  opposite  side :  similar  instances 
of  alluTion,  encroachment  and  dereliction  also  sometimes  occur  on  the  sea  coast  which 
borders  the  southern  and  south-eastern  limits  of  BengaL  The  lands  gained  from  the 
rivers  or  sea  by  the  means  aboye  mentioned  are  a  frequent  source  of  contention  and 
affray,  and  although  the  law  and  custom  of  the  country  have  established  rules  appli- 
cable to  such  cases,  these  rules  not  being  generally  known  the  Courts  of  Justice  nave 
sometimes  found  it  difficult  to  determine  tiie  rights  of  litigant  parties  claiming  churs 
or  other  lands  gained  in  the  manner  above  described.  The  Court  of  Sudder  I^wanee 
Adjtwlut,  with  a  view  to  ascertain  the  legal  provisions  of  the  Mahomedan  and  Hindoo 
laws  on  this  subjiect,  called  for  reports  from  their  law  officers  of  each  persuasion, 
and  on  consideration  of  the  reports  furnished  by  the  law  officers  in  consequence,  as 
well  as  of  the  decisions  which  have  been  passed  b^  the  Court  of  Sudder  Dewanee 
Adawlnt,  in  cases  brought  before  them  in  Appeal  which  involved  the  rights  of  claim- 
ants to  lands  gained  by  allnvioUj  or  by  dereliction  of  rivers  or  the  sea.  the  Governor- 
General  in  Council  has  deemed  it  proper  to  enact  the  following  rules  for  the  general 
information  of  individuals,  as  well  as  for  the  guidance  of  the  Court  of  Judicature ;  to 
be  in  force,  as  soon  as  promulgated,  throughout  Uie  whole  of  the  provinces  subject  to 
the  presidency  of  Fort  Williiun. 

IL  Whenever  any  clear  and  definite  usage  of  shekust  paywast,  respecting  the 
disjunction  and  Innction  of  land  by  the  encroachment  or  recess  of  a  river,  may  have 
been  immemoriaUy  established  for  determining  the  rights  of  the  proprietors  of  two  or 
more  contiguous  estates  divided  by  a  river  (such  as  tlut  the  main  channel  of  the  river 
dividing  the  estates  shall  be  the  constant  boundary  between  them),  whatever  changes 
may  take  place  in  the  course  of  the  river  by  encroachment  on  one  side  and  accession 
on  the  other,  the  usage  so  established  shall  govern  the  decision  of  all  claims  and  dis- 
putes relative  to  alluvial  land  between  the  parties  whose  estates  may  be  liable  to  such 


III.  Where  there  may  be  no  local  nsage  of  the  natni^  referred  to  in  the  preced- 
ing section,  the  general  rules  declared  in  the  following  section  shall  be  applied  to  the 
determination  of  all  claims  and  disputes  relative  to  lands  gained  by  alluvion  or  by 
dereliction  either  of  a  river  or  the  sea. 

lY.  First— When  land  may  be  eained  by  gradual  accession,  whether  from  the 
recess  of  a  river  or  of  the  sea,  it  shall  be  considered  an  increment  to  the  tenure  of  the 
person  to  whose  land  or  estate  it  is  thus  annexed,  whether  such  land  or  estate  be  held 
immediately  from  Government  by  a  zemindar  or  other  superior  landholder,  or  as  a 
subordinate  tenure  by  any  description  of  under-tenant  whatever.  Provided  that  the 
increment  of  land  thus  obtained  shall  not  entitle  the  person  in  possession  of  the  estate 
or  tenure  to  which  the  land  may  be  annexed,  to  a  right  of  property  or  Dermanent  in- 
terest therein  beyond  that  possessed  by  him  in  the  estate  or  tenure  to  wuich  the  land 
may  be  annexeo,  and  shall  not  in  any  case  be  understood  to  exempt  the  holder  of  it 
from  the  payment  to  Government  of  any  assessment  for  the  public  revenue  to  which 
it  may  be  liable  under  the  provisions  of  Regulation  II.  of  1819,  or  of  any  other  Regu- 
lation in  force.  Nor  if  annexed  to  a  subordinate  tenure  held  under  a  superior  land- 
holder, shall  the  under-tenant,  whether  a  khoodkhast  ryot,  holdingf  a  mourooeee  istim- 
raree  tenure  at  a  fixed  rate  of  rent  per  beegah,  or  any  other  description  of  under-tenant 
liable  by  his  engagements,  or  by  established  usage,  to  an  increase  of  rent  for  the  land 
annexed  to  his  tenure  by  alluvion,  be  considered  exempt  from  the  payment  of  any 
increaseof  rentto  whichhemaybe  justly  liable. 

Second.— The  above  rule  shall  not  be  considered  applicable  to  cases  in  which  a 
river,  by  a  sudden  change  of  its  course,  may  break  through  and  intersect  an  estate, 
without  an^  gradual  encroachment,  or  may  by  the  violence  of  stream  separate  a  con- 
siderable piece  of  land  from  one  estate  and  join  it  to  another  estate,  without  destroy- 
ing the  identity,  and  preventing  the  recognition  of  the  land  so  removed.  In  such 
cases  the  land,  on  being  clearly  recognised,  shall  remain  the  property  of  its  original 
owner. 

Third. — When  a  chur  or  island  nay  be  thrown  up  in  a  large  navigable  river  (the 
bed  of  which  is  not  the  propertjr  of  an  individual)  or  in  the  sea,  and  the  channel  of 
the  river  or  sea  between  such  island  and  the  shore  may  not  bie  fordable,  it  shall, 
according  to  established  usage,  be  at  the  disposal  of  GovemmenU    But  if  the  channel 
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between  inch  idand  and  the  shore  be  f  ordable  at  any  season  of  the  year,  it  shall  be 
considered  an  accession  to  the  land  tennre  or  tenures  of  the  person  or  persons  whose 
estate  or  estates  may  be  most  contiguous  to  it,  subject  to  the  several  Drovisions  speci- 
fled  in  the  first  clause  of  this  section,  with  respect  to  increment  of  land  by  gimdaal 


Fourth. — ^In  small  and  shallow  riyers,  the  beds  of  which,  with  the  julkur  right  of 
fishery,  may  have  been  heretofore  recognised  as  the  property  of  indiyiduals,  any 
sand-Dank  or  chur,  that  may  be  thrown  up,  shall,  as  hitherto,  belong  to  the  proprietor 
of  the  bed  of  the  river,  subject  to  the  provisions  stated  in  the  first  claoae  of  the  - 
present  section. 

Fifth. — In  all  other  cases  of  claims  and  disputes  respecting  land  gained  by  allu- 
vion, or  by  dereliction  of  a  river  or  the  sea,  which  are  not  specially  provided  for  bv 
the  rules  contained  in  this  Regulation,  the  Court  of  Justice,  in  deciding  upon  euai 
claims  and  disputes,  shall  be  guided  by  the  best  evidence  that  it  may  be  able  to  obtain 
of  established  local  usage,  if  there  be  any  applicable  to  the  case,  or,'  if  not,  by  genezal 
principles  of  equity  and  justice. 

V.  Nothing  in  this  Regulation  shall  be  construed  to  justify  any  encroachments 
hy  individuals  on  the  beds  or  channels  of  navigable  rivers  or  to  prevent  zilla  and 
city  magistrates,  or  any  other  officers  of  Government  who  may  be  d\u^  empowered  for 
that  purpose,  from  removing  obstacles  which  appear  to  interfere  with  tne  safe  and 
customary  navigation  of  such  rivers,  or  which  shall  in  any  respect  obstruct  the 
passage  of  boats  by  tracking  on  the  banks  of  such  rivers,  or  otherwise. 


Act  No.  IX.  of  1847    (Bbnoal). 


Ah  Act  regarding  the  Assessment  of  Lands  gained  from  the  Sea  or  from 

Rivers  by  alluvion  or  dereliction  tvithin  Oie  Provinces  of  Bengal^ 

BehoTj  and  Orissa, 

I.  It  is  hereby  enacted  that  such  parts  of  the  Regulations  of  the  Bengal  Code  aa 
establish  tribunals  and  prescribe  rules  of  procedure  for  investigations  regarding  the 
liability  to  assessment  of  lands  gained  from  the  sea  or  from  rivers  by  alluvion  or 
dereliction,  or  regarding  the  right  of  Government  to  the  0¥merBhip  thereof,  shall,  from 
the  date  of  the  passing  of  this  Act,  cease  to  have  effect  within  the  provinces  of  Bengal, 
Behar,  and  Orissa ;  and  that  all  such  investigations,  pending  before  the  Collectors  and 
Deputy  Collectors  in  the  said  provinces  at  the  said  date,  shali  forthwith  be  discontinu- 
ed ;  and  that  no  measures  shall  hereafter  be  taken  for  the  assessment  of  such  lands,  or 
for  the  assertion  of  the  right  of  Government  to  the  ownership  thereof  except  under 
the  provisi<ms  of  this  Act. 

IL  And  it  is  hereby  enacted  that  the  expression  "  Province  of  Orissa"  in  this 
Act  shall  be  taken  to  mean  only  so  much  of  the  Province  of  Orissa  as  is  subject  to  the 
Government  of  Bengal. 

III.  And  it  is  hereby  enacted  that,  within  the  said  provinces,  it  shall  be  lawful 
for  the  Grovemment  of  Bengal,  in  all  districts  or  parts  of  districts  of  which  a  revenue 
survey  may  have  been,  or  may  hereafter  be,  ocMnpleted  and  approved  by  Gevemment, 
to  direct  from  time  to  time,  whenever  ten  years  from  the  api^roval  of  any  such  survey 
shall  have  expired,  a  new  survey  of  lands  on  the  banks  of  rivers  and  on  the  drores 
of  the  sea,  in  order  to  ascertain  the  changes  that  may  have  taken  place  since  the  date 
of  the  last  previous  survey,  and  to  cause  new  maps  to  be  made  according  to  such 
new  survey. 

IY«    And  it  is  hereby  enacted^  that  the  approval  of  ^  reveuie  survey  of  the 
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following  diftricts  and  parts  of  districts  shall  be  deemed  to  have  takeQ  place  on  the 
undermentioned  days,  iHf .  .* — 

Of  the  district  of  Chittagong,  on  the  6th  September  1842. 

Of  the  district  of  Behar,  on  the  9th  Kovember  1844. 

Of  the  district  of  Patna,  on  the  22nd  Jane  1844. 

Of  the  district  of  Shahabad,  on  the  28th  November  1846. 

Of  the  district  of  Saron,  on  the  18th  Febrtiary  1847. 

Of  Pergonnah  Forkyahf  in  the  district  of  Mongfayr,  on  the  19th  September  1889. 

Of  the  Northern  Division  of  the  Province  of  Cuttaok,  on  the  24th  October  1842. 

Of  the  Central  Division  of  the  Province  of  Cattack,  on  the  22nd  February  1843. 

Of  the  Southern  Division  of  the  Province  of  Gnttack,  on  the  19th  October  1842. 

Of  the  district  of  Midnapoor,  except  Hidgellee  and  Tumlook,  on  the  12th  Sep- 
tember 1845. 

Of  Hidgellee  and  Tomlook,  in  the  district  of  Midnapoor ,  on  the  5th  October  1842. 

Of  the  district  of  Cachar,  on  the  5th  February  1844. 

Of   Jvnteeah    and   Per^nnahs    Chapghat,   Echamuttee,  Ittisamnuggnr,  and 
Bhnrrun,  in  the  district  of  Sylhet,  on  the  5th  February  1844. 

Of  the  district  of  Ooalparah,  on  the  24th  December  1842. 

Of  the  district  of  Luckimpore,  on  the  10th  November  1845, 

Of  the  district  of  Seebpore,  on  the  8th  May  1843. 

And  that  the  approval  of  the  revenue  surveys  of  districts  or  parts  of  districts  which 
may  be  hereafter  surveyed  shall  be  deemed  to  have  taken  place  on  such  day  as  may 
be  specified  as  the  day  of  such  approval  in  the  Calcutta  Government  Gaxette. 

y.  And  it  is  hereby  enacted  that  whenever,  on  inspection  of  any  such  new 
map,  it  shall  appear  to  the  local  Revenue  Authorities  that  land  has  been  washed  away 
from,  or  lost  to,  any  estate  paying  revenue  directly  to  Government,  they  shall,  with- 
out loss  of  time,  make  a  deduction  from  the  sudder  Jummah  of  the  said  estate  equal 
to  so  much  of  the  whole  sudder  Jummah  of  the  Estate  as  bears  to  the  whole  the 
same  proportion  as  the  mofussil  Jummah  of  the  land  lost  bears  to  the  mofussil 
Jummah  of  the  whole  estate ;  but  if  the  mofussil  Jummah  of  the  whole  estate,  or  of 
the  land  lost,  cannot  be  ascertained  to  the  satisfaction  of  the  local  Revenue  Authorities, 
then  the  said  local  Revenue  Authorities  shall  make  a  deduction  from  the  sudder 
Jummah  of  the  estate  equal  to  so  much  of  the  whole  sudder  Jummah  of  the  estate  as 
bears  to  the  whole  the  same  proportion  as  the  land  lost  bears  to  the  whole  estate. 
And  this  deduction,  with  the  reasons  thereof,  shall  be  forthwith  reported  by  the  local 
Revenue  Authorities  for  the  information  and  orders  of  the  Sudder  Board  of  Revenue, 
whose  orders  thereupon  shall  be  Unal. 

YI.  And  it  is  hereby  enacted  that  whenever,  on  inspection  of  any  such  new 
map,  it  shall  appear  to  the  local  Revenue  Authorities  that  land  has  been  added  to  any 
estate  ^ying  revenue  directly  to  Government,  they  shall  without  delay  assess  the 
same  with  a  revenue  payable  to  Government  according  to  the  rules  m  force  for 
assessing  alluvial  increments ;  and  shall  report  their  proceedings  forthwith  to  the 
Sadder  Board  of  Revenue,  whose  or^rs  thereupon  shall  be  final. 

IX.  And  it  is  hereby  enacted  that,  except  as  regards  the  proprietary  right  to 
islands,  no  suit  or  action  in  any  Court  of  Justice  shall  lie  against  the  (government,  or 
any  of  its  Officers,  on  account  of  anything  done  in  good  faith  in  the  exercise  of  the 
powers  conferred  by  this  Act. 

Section  7  was  repealed  by  Ben.  Act  4  of  1868.— See  Repealing  Enactments,  p.  105. 
Section  8  was  repealed  by  Act  14  of  1870.— See  Repealing  Enactments,  p.  73. 
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Act  No.  XXXI.  of  1858  (Bengal). 

An  Act  to  make  further  provisions  for  the  settlement  of  Lcmd  gained  6y 
alluvion  in  the  presidency  of  Fort  William  in  BengaL 

Whereas,  for  the  removal  of  doubts  respecting  the  coarse  proper  t»  be  f <^owed  in 
the  settlement  of  land  added  by  alluyiai  accession  to  estates  pa3rinp;  revenue  to 
Government,  it  is  expedient  to  lay  down  certain  rules  to  be  observed  in  tiie  settle- 
ment of  such  land ;  It  is  enacted  as  follows : 

I.  When  land  added  by  alluvial  accession  to  an  estate  paying  revenue  to 
Government  becomes  liable  to  assessment,  if  it  be  so  agreed  on  between  the  Revenue 
Authorities  and  the  proprietor  or  proprietors,  the  revenue  assessed  upon  the  alluvial  land 
may  be  added  to  the  jumma  of  the  original  estate ;  and  in  such  case  a  new  engage- 
ment shall  be  executed  for  the  payment  of  the  aggregate  amount,  and  that  amount 
shall  be  substituted  in  the  Collector's  rent-roll  for  the  former  jumma  of  the  original 
estate.  If  the  proprietor  or  proprietors  object  to  such  an  arrangement,  or  if  the  Reve- 
nue Authorities  are  of  opinion  that  a  settiement  of  the  alluvial  land  cannot  properly 
be  made  for  the  same  term  as  the  existing  settiement  of  the  ori^nal  estate,  the  allu- 
vial land  shall  be  assessed  and  settled  as  a  separate  estate  with  a  separate  jumma, 
and  shall  thenceforward  be  regarded  and  treated  as  in  all  respects  separate  from,  and 
independent  of,  the  original  estate,  whether  the  separate  settiement  be  made  with  the 
proprietor  or'  proprietors,  or  die  land  be  let  in  farm  in  consequence  of  the  refusal 
of  the  proprietor  or  proprietors  to  accept  the  terms  of  settiement.  The  separate 
settiement  may  be  penuanent  if  the  settiement  of  the  original  estate  is  permanent. 

IL  Nothing  contained  in  the  preceding  section  shall  affect  the  lights  of  any 
under-tenant  in  anv  alluvial  land  under  the  provisions  of  clause  1,  Section  4,  Regulation 
XI.,  1825.  It  shall  be  the  duty  of  all  Officers  making  settlements  of  such  land, 
whether  the  land  be  settled  separately  or  incorporated  with  the  original  estate,  to 
ascertain  and  record  all  such  rights  according  to  the  rules  prescribed  in  Regulation 
VII.,  1822 ;  and  to  determine  whether  any,  and  what,  additional  rent  shall  be  payable 
in  respect  of  the  alluvial  land  b^  the  person  or  persons  entitied  to  any  under-tenure  in 
the  original  estate.  The  provisions  of  the  said  Regulation,  so  far  as  the  same  may  be 
applicable,  are  hereby  doplared  to  extend  to  all  settiements  made  under  this  Act 

m.  Everv  separate  settiement  of  alluvial  land  heretofore  made  shall  be  as  sood 
and  effectual,  for  the  purposes  specified  in  Section  1,  as  the  same  would  have  been 
if  made  subsequentiv  to  the  passing  of  this  Act :  Provided  that  nothing  contained 
in  this  Act  shall  be  held  to  affect  the  rights  which  any  person  may  have  acquired, 
under  a  judicial  decision  or  otherwise,  before  the  passing  of  this  Act 


Bengal  Act  No.  IV.  of  1868. 

An  Act  to  amend  the  provisions  of  Act  IX.  of  1847  (An  Act  regarding  the 
assessment  of  lands  gained  from  the  sea  or  from  rivers  hy  alluvion  or 
dereliction  within  the  Provinces  of  Bengalj  Behar,  and  Orissa), 

Whereas  it  is  expedient  to  amend  the  provisions  of  Act  IX.  of  1847  ;  It  is  enacted 
and  declared  as  follows :  — 

I.  Section  VII.  of  the  said  Act  IX.  of  1847  is  hereby  repealed. 

II.  It  is  hereby  declared  that,  when  any  island  shall,  under  the  provisions  of 
Clause  3  Section  IV.  of  Regulation  XI.  of  1825  of  the  Bengal  Code,  be  at  the  disposal 
of  Government,  all  lands  gained  by  gradual  accession  to  such  island,  whether  from  a 
recess  of  the  river  or  of  the  sea,  shall  be  considered  an  increment  to  such  island,  and 
shall  be  equally  at  the  disposal  of  Government 
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III.  Whenever  it  shall  appear  to  the  local  Revenae  Authorities  that  an  island 
has  been  thrown  up  in  a  large  and  navigable  river  liable  to  be  taken  possession  of  by 
Government  onder  Clause  8  Section  lY.  of  Regulation  XI.  of  1825  of  the  Bengal  Code, 
the  local  Revenue  Authorities  shall  take  immMiate  possession  of  the  same  for  Grovem- 
ment,  and  shall  assess  and  settle  the  land  according  to  the  rules  in  force  in  that  behalf, 
reporting  their  proceedings  forthwith  for  the  approval  of  the  Board  of  Revenue, 
whose  onler  thereu^n,  in  regard  to  the  assessment,  shall  be  finaL  Provided,  however, 
that  an^  ptrty  aggneved  by  the  act  of  the  Revenue  Authorities,  in  taking  possession 
of  any  island  as  aforesaid,  shall  be  at  liberty  to  contest  the  same  by  a  regular  suit  in 
the  UvU  Court. 

lY.  Any  island,  of  which  possession  mav  have  been  taken  hjr  the  local  Revenue 
Authorities  on  behalf  of  the  Government  unaer  Section  III.  of  tms  Act,  shall  not  be 
deemed  to  have  become  an  accession  to  the  property  of  any  person  by  reason  of  such 
channel  becoming  fordable  after  possession  of  such  island  shidl  have  been  so  taken. 

V.  Whenever  an  island,  of  which  possession  shall  have  been  taken  by  Govern- 
ment under  Section  III.  of  this  Act,  shall  become  attached  to  the  mainland,  any  person 
having  an  estate  or  interest  in  anv  part  of  the  riparian  mainland  to  which  such 
island  mav  become  attached  while  it  is  in  the  possession  of  the  Government,  may 
apply  to  the  Collector  to  take  measures  for  the  construction  of  wavs,  paths,  and  roa^ 
on  the  island  :  the  costs  thereof  to  be  equally  divided  between  tine  applicant  and  the 
Government. 

VL  Thereupon  the  CoUeetor  may  require  the  applicant  to  make  such  deposit  of 
money  as  to  the  Collector  shall  seem  sufficient,  and  on  such  deposit  being  made,  the 
Collector  shall  proceed  to  lay  out  and  construct  such  ways,  paths,  and  roads  in  and 
through  the  island  as  he  may  deem  necessarv  for  securing  access  to  the  river  or  sea 
from  the  land  to  which  the  island  may  have  become  attached. 

VII.  In  every  case  the  applicant  shall  be  liable  to  pay  and  make  good  to  the 
Government  one-half  of  the  costs  of  laying  out  and  constructing  such  ways,  paths, 
and  roads  as  aforesaid,  and  any  moneys  due  from  the  applicant  under  the  provisions 
of  this  Section  may  be  deducted  and  retained  by  the  Collector  out  of  the  deposit  so 
made  by  the  applicant  as  aforesaid. 

YIII.  Every  way,  road,  and  path,  which  shall  be  laid  out  or  appointed  under  the 
provisions  aforesaid,  shall  be  deemed  a  public  highway. 

Hindu  Law. 

Mann  forbids  the  levying  of  revenue  from  a  field  occupied  by  a 
priest. ...  If  some  river  be  described  as  the  boundaiy  and  the  quantity  of 
land  be  specified,  then,  should  the  river  encroach  on  it,  the  loss  falls  on  the 
priest,  because  his  land  is  destroyed.  But  if  the  river  assigned  as  the 
boundary  should  recede,  the  land  rained  by  ALLUVION  belongs  to  the 
king,  because  the  gift  did  not  intend  that  land,  and  it  exceeds  the  quantity 
(specified).  But  where  the  quantity  is  not  specified  and  the  grant 
expresses — *  Hie  land  as  far  as  the  river  is  thine  :  what  is  carried  away  by 
the  river  is  thy  loss,  what  is  left  by  the  river  is  thy  gain"^ — ^then  the  loss  or 
the  gain  (whichever  it  be)  is  the  priest's. — Dig.  IV.,  43. 

The  FRUIT  and  FLOWERS  of  trees  produced  upon  the  boundary 
between  two  fields  are  declared  to  be  joint  property  pertaining  in  common 
to  the  masters  of  the  two  fields.  But  where  the  BRANCHES  OF  TREES 
growing  in  one  man*s  field  be  spread  out  over  that  of  another,  then  he 
shall  be  considered  as  the  owner  (of  their  produce)  over  whose  field  they 
are  so  situated. — Katyayana  in  Vyavahaba  Mayukha  XV.,  12. 
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Should  a  boll  beg^t  a  handred  calves  on  cows  not  owned  by  his 
master,  those  calves  belong  solely  to  the  proprietors  of  the  cows  and  the 
strength  of  the  bull  was  wasted. — Mand  X.,  60. 

Such  is  the  law  concerning  the  OFFSPRING  of  cows  and  mares,  of 
female  camels,  goats,  and  sheep,  of  slave-girls,  hens,  and  milch  bufi[aloes 
(unless  there  be  a  special  agreement). — Mai(D  X.,  55. 

Malioinedan  Law. 

Whenever  an  ARTICLE  usurped  is  ALTERED,  in  consequence  of  an 
act  of  the  usurper,  in  such  a  manner  that  it  loses  both  its  name  and  its 
original  purpose,  it  is  then  separated  from  the  right  of  the  proprietor  and 
becomes  the  property  of  the  usurper,  and  the  usurper  becomes  responsible 
for  it,  but  he  is  not  entitled  to  derive  any  advantage  from  it  until  he  pays 
the  compensation.  An  example  of  this  occurs  where  a  person  usurps  a 
goat,  kills  it  and  afterwards  roasts  or  boils  it,  or  usurps  wheat  and  after- 
wards grinds  it  into  Hour,  or  usurps  iron  and  makes  a  sword  from  it,  or 
usurps  clay  and  makes  a  vessel  from  it. — 537. 

If  a  person  usurps  gold  or  silver  and  convert  it  into  dirms  or  deenars, 
or  make  a  vessel  from  it,  such  silver  or  gold  does  not  separate  from  the 
property  of  the  proprietor  according  to  Haneefa — ^whence  he  is  entitled 
to  take  it  from  the  usurper  without  giving  him  any  compensation. — 538. 

If  a  person  usurp  the  cloth  of  another  and  then  dye  it  red,  or  the 
flour  of  another  and  tiien  mix  it  with  oil,  in  that  case  the  proprietor  has 
the  option  of  taking  from  the  usurper  a  compensation  equal  to  the  value 
of  the  white  cloth  or  an  equal  quantity  of  flour,  giving  the  red  cloth  or 
the  mixed  flour  to  the  usurper,  or  of  taking  the  red  cloth  or  the  mixed 
flour,  giving  to  the  usurper  a  compensation  equal  to  the  additional  value 
these  articles  may  have  acquired  from  the  red  dye  or  the  mixture  of 
oil.-:-640. 

If  a  person  usurp  a  beam  and  build  a  house  upon  it,  the  beam  is  in 
that  case  separated  from  the  property  of  the  proprietor,  and  the  usurper 
must  make  a  compensation  to  him  for  the  value  of  it.  Shafei  maintains 
that  the  proprietor  is  entitled  to  take  it. — 538. 

If  a  person  sell  his  house,  the  FOUNDATION  and  superstructure  are 
both  included  in  such  sale,  although  they  may  not  have  been  specified  by 
the  seller,  because  they  are  comprehended  in  the  common  acceptation  of 
the  term,  and  also  because,  being  joined  to  the  ground  in  the  nature  of 
fixtures,  they  are  considered  as  dependent  parts  of  it — 245. 

The  FRUIT  of  an  usurped  orchard  and  the  children  of  an  usurped 
female  slave,  together  with  their  produce  (such  as  their  increase  of  stature 
and  beauty),  are  a  trust  in  the  hands  of  the  usurper. — 542. 

If  a  person  should  sell  a  tree  on  which  fruit  is  growing,  the  fruit 
belongs  to  the  seller,  unless  it  had  been  specifically  included  in  the  sale. 
Although  the  fruit  be  in  fact  a  part  of  the  tree,  yet  as  it  is  intended 
to  be  plucked  and  gathered,  and  not  to  be  suffered  to  hang  on  the  tree, 
it  is  therefore  the  same  as  grain. — 245. 
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In  a  sale  of  ground,  the  GRAIN  then  growing  on  it  is  not  included 
unless  particularly  specified  by  the  seller,  because  it  is  joined  to  the  ground 
not  as  a  fixture,  but  for  the  purpose  of  being  cut  away  from  it,  in  the 
same  manner  as  goods  of  any  kind  which  may  have  been  placed  upon 
it.— 246. 

If  a  plaintiff  and  possessor  should  both  bring  evidence  to  prove  a 
generation,  as  if  each  should  bring  evidence  to  prove  that  a  camel,  for 
instance,  is  the  OFFSPRING  of  a  particular  camel  which  had  brought  it 
forth  while  in  his  possession,  in  this  case  the  claim  of  the  possessor  must 
be  preferred. — 419. 

If,  in  a  suit  respecting  a  horse,  the  plaintiff  assert  that  he  had  pur- 
chased it  from  Zeyd,  and  that  it  was  the  offspring  of  a  horse  of  Zeyd,  and 
the  possessor  assert  that  he  had  bought  it  from  Omar,  and  that  it  was  the 
offspring  of  a  horse  of  Omar,  and  each  bring  evidence  in  proof  of  the 
horse  having  been  produced  &om  a  dam  in  the  possession  of  the  seller,  it 
is  the  same  as  if  each  had  adduced  evidence  in  proof  of  the  horse  having 
been  produced  in  his  own  possessioxL — 419, 

The  property  in  honey  vests  in  the  proprietor  of  the  ground  in  which 
it  is  gathered  together,  because  honey  is  considered  as  the 'PRODUCE  of 
the  ground,  and  hence  the  proprietor  of  the  ground  obtains  a  property  in 
it  as  a  dependant  of  the  sort,  in  the  same  manner  as  in  the  Uees  which 
grow  in  his  land,  or  in  water  which  flows  through  it. — 312. 

If  a  person  usurp  land  and  plant  TREES  in  it,  or  erect  a  building 
upon  it,  he  must  in  that  case  be  directed  to  remove  the  trees  and  clear  the 
land  and  to  restore  it  to  the  proprietor.— 538. 

If  however  the  removal  of  the  trees  or  the  building  be  injurious  to 
the  land,  the  proprietor  of  the  land  has  in  that  case  the  option  of  paying 
to  the  proprietor  of  the  trees  or  the  building  a  compensation  equal  to  the 
value  they  would  bear  when  removed  from  the  ground. — 639. 

In  a  sale  of  land  the  trees  upon  it  are  included,  although  they  be  not 
specified,  because  they  are  joined  to  it. — 246. 
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CIVIL    CODE. 


Chapter  VIII.— CONTRACTS  AND 
CONVEYANCES. 


Act  No.  IX  of  1872. 
THE  INDIAN  CONTRACT  ACT. 

Whbreas  it  is  expedient  to  define  and   amend  certain  parts   of  the    ^/  /^^w^ 
law  relating  to  contracts ;  It  is  hereby  enacted  as  follows  :  /  diV 

Prelimikabt. 

1.  This  Act  may  be  called  "  The  Indian  Contract  Act,  1872." 

It  extends  to  the  whole  of  British  India,  and  it  shall  come  into  force 
on  the  first  day  of  September  1872. 

2.  In  this  Act  the  following  words  and  expressions  are  used  in  the 
following  senses,  unless  a  contrary  intention  appears  from  the  context : — 

(a.) — ^When  one  person  signifies  to  another  his  willingness  to  do  or 
to  abstain  from  doing  anything,  with  a  yiew  to  obtaining  the  assent  of 
that  other  to  such  act  or  ab^inence,  he  is  said  to  make  a  PROPOSAL : 

(5.) — ^When  the  person,  to  whom  the  proposal  is  made,  signifies  his 
assent  thereto,  the  proposal  is  said  to  be  accepted.  A  proposal,  when 
accepted,  becomes  a  PROMISE : 

(c.)— The  persoi)  making  the  proposal  is  called  the  *  PROMISOR,' 
and  the  person  accepting  the  proposal  is  called  the  '  PROMISEE  :' 

^d,) — ^When,  at  the  desire  of  the  promisor,  the  promisee  or  any  other 
person  nas  done  or  abstained  from  doing,  or  does  or  abstains  from  doing, 
or  promises  to  do  or  to  abstain  from  doing,  something,  such  act  or  absti- 
nence or  promise  is  called  A  CONSIDERATION  for  the  promise : 

(6.) — Every  promise  and  every  set  of  promises,  forming  the  con- 
sideration for  each  other,  is  an  AGREEMENT : 

For  the  rest  of  Section  1  and  the  Schedule  see  Repealing  Enactments  page  184. 
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r/.)— Promises  which  form  the  consideration  or  part  of  the  consideTb- 
tion  tor  each  other,  are  called  RECIPROCAL  promises : 

(g.)—An  AGREEMENT  not  enforceable  by  law  is  said  to  be  VOID : 

(h,) — An  agreement  enforceable  by  law  is  a  CONTRACT  : 

(».) — An  agreement  which  is  enforceable  by  law  at  the  option  of  one 
or  more  of  the  parties  thereto,  but  not  at  the  option  of  the  other  or  others, 
is  a  VOIDABLE  CONTRACT : 

(j,)—'A  CONTRACT  which  ceases  to  be  enforceable  by  law  becomes 
VOID  when  it  ceases  to  be  enforceable. 


CHAPTER  L 

Of  the  Communication,  Acceptance  and 
Revocation  of  Proposals. 

3.  The  communication  of  proposals,  the  acceptance  of  proposals,  and 
the  revocation  of  proposals  and  acceptances,  respectively,  are  deemed 
to  be  made  by  any  act  or  omission  of  the  par^  proposing,  accepting  or 
revoking,  by  which  he  intends  to  commnnicate  such  proposal,  acceptance 
or  revocation,  or  which  has  the  effect  of  communicating  it. 

4.  The  communication  of  a  proposal  is  complete  when  it  comes  to 
the  knowledge  of  the  person  to  whom  it  is  made. 

The  communication  of  an  acceptance  is  complete 

as  against  the  proposer,  when  it  is  put  in  a  course  of  transmission  to 
him,  so  as  to  be  out  of  the  power  of  the  acceptor  ; 

as  against  the  acceptor,  when  it  comes  to  the  knowledge  of  the 
proposer. 

The  communication  of  a  revocation  is  complete, 

as  against  the  person  who  makes  it,  when  it  is  put  into  a  course  of 
transmission  to  the  person  to  whom  it  is  made,  so  as  to  be  out  of  the 
power  of  the  person  who  makes  it ; 

as  against  the  person  to  whom  it  is  made,  when  it  comes  to  his 
knowledge. 

lUwtrations, 
(a.)    A  proposes,  by  letter,  to  sell  a  house  to  B  at  a  certain  price. 
The  commnnicatioa  of  the  proposal  is  complete  when  B  leceivet  the  letter. 
(6.)    B  accepts  A's  proposal  by  a  letter  sent  by  post. 
The  commanication  of  the  acceptance  is  complete, 
as  against  A  when  the  letter  is  posted  : 
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BB  against  B,  when  the  letter  is  received  by  A. 

(c.)    A  revokes  his  proposal  by  telegram. 

The  reyocation  is  complete  as  against  A  when  the  telegram  is  despatched.  It  is 
oomplete  as  against  B  when  B  receives  it 

B  revokes  his  acceptance  by  telegram.  B's  revocation  is  complete  as  against 
B  when  the  telegram  is  despatched,  and  as  against  A  when  it  reaches  him. 

5.  A  PROPOSAL  may  be  REVOKED  at  any  time  before  the  com- 
manication  of  its  acceptaDce  is  complete  ae  against  the  proposer,  but  not 
afterwards. 

An  acceptance  may  be  reyoked  at  any  time  before  the  commnnication 
of  the  acceptance  is  complete  as  against  the  acceptor  but  not  afterwards. 

Illustration, 

A  proposes,  by  a  letter  sent  by  post,  so  sell  his  house  to  B. 

B  accepts  the  proposal  by  a  letter  sent  by  post. 

A  may  revoke  his  proposal  at  any  time  before  or  at  the  moment  when  B  posts 
his  letter  of  acceptance,  out  not  afterwards, 

B  may  revoke  his  acceptance  at  any  time  before  or  at  the  moment  when  the  letter 
communicating  it  reaches  A,  but  not  afterwards. 

6.  A  proposal  is  revoked — 

(1)  by  the  communication  of  notice  of  revocation  by  the  proposer  to 
the  other  party  : 

(2)  by  the  lapse  of  the  time  prescribed  in  such  proposal  for  its  accep- 
tance, or  if  no  time  is  so  prescribed,  by  the  lapse  of  a  reasonable  time, 
without  communication  of  the  acceptance  ; 

(3)  by  the  failure  of  the  acceptor  to  fulfil  a  condition  precedent  to 
acceptance ;  or 

(4)  by  the  death  or  insanity  of  the  proposer,  if  the  fact  of  his  death  or 
insanity  comes  to  the  knowledge  of  the  acceptor  before  acceptance. 

7.  In  order  to  convert  a  proposal  into  a  promise  the  ACCEPTANCE 
must — 

(1)  be  absolute  and  unqualified  ; 

(2)  be  expressed  in  some  usual  and  reasonable  manner,  unless  the 
proposal  prescribes  the  manner  in  which  it  is  to  be  aceepted.  If  the  pro- 
posal prescribes  a  manner  in  which  it  is  to  be  accepted,  and  the  acceptance 
IS  not  made  in  such  manner,  the  proposer  mav,  within  a  reasonable  time 
after  the  acceptance  is  communicated  to  him,  insist  that  his  pronosal  shall 
be  accepted  in  the  prescribed  manner  and  not  otherwise  ;  but,  if  he  fails  to 
do  so,  he  accepts  the  acceptance. 

8.  Performance  of  the  conditions  of  a  proposal,  or  the  acceptance  of 
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any  consideration  for  a  reciprocal  protnise  wfaicfa  may  be  offered  with  a 
proposal,  is  an  acceptance  of  the  pn^oaal. 

9.  In  so  fnr  as  the  proposal  or  acceptance  of  any  promise  is  made  in 
words,  the  PROMISE  is  said  to  be  EXPBESa  In  so  far  as  snch  prq>08sl 
or  acceptance  is  made  otherwise  than  in  words,  the  raromise  is  said  to  be 
mPUEb. 


CHAPTER  n. 

Of  contracts,  voidable  Contracts,  and  void 
Agreements. 

10.  AU  agreements  are  (DONTBACTS  if  they  are  made  by  the  free 
consent  of  parties  competent  to  contract,  for  a  lawful  consideration  and 
with  a  lawful  object,  and  are  not  hereby  expressly  declared  to  be  void. 

Nothing  herein  contained  shall  affect  any  law  in  force  in  British  India, 
and  not  hereby  expressly  repealed  by  which  any  contract  is  required  to  be 
made  in  writing  or  in  the  presence  of  witnesses,  or  any  law  relating  to  the 
registration  of  documents. 

11.  Every  person  is  COMPETENT  TO  CONTRACT  who  is  of  ths 
age  of  majority  according  to  the  law  to  which  he  is  subject,  and  who  is  of 
sound  mind,  and  is  not  disqualified  from  contracting  by  any  law  to  which  he 
is  subject 

12.  A  peison  is  said  to  be  of  SOUND  MIND  for  the  purpose  of 
making  a  contract  if,  at  the  time  when  he  makes  it,  he  is  capable  of  under- 
standing it,  and  of  forming  a  rational  judgment  as  to  its  effect  upon  his 
interests. 

A  person  who  is  usually  of  unsound  mind,  but  occasionally  of 
sound  mind,  may  make  a  contract  when  he  is  of  sound  mind. 

A  person  who  is  usually  of  sound  mind,  but  occasionally  of  unsound 
mind,  may  not  make  a  contract  when  he  is  of  unsound  mind. 

lUustratums. 
(a.)    A  patient  in  a  Innatie  asylum,  who  is  at  interrals  of  soond  aund,  may 
eontnct  donng  those  intervals. 


(&.)  A  sane  man,  who  is  ddirioos  from  fever,  or  who  is  so  dnrak  thatbe  camwi 
mMSerstand  ths  terms  of  a  eoDtract,  or  form  a  rationsl  iadgment  as  to  its  effect  on 
his  interests,  cannot  contact  whilst  soch  delirium  or  drunkenness  lasts. 


13.  Two  or  more  persons  are  said  to  CONSENT  when  they  agree 
upon  the  same  thing  in  the  same  sense. 

14.  Consent  is  said  to  be  free  when  it  is  not  caused  by — 

(1)  coercion,  as  defined  in  section  fifteen,  or 

(2)  undue  influence,  as  defined  in  section  sixtera,  or 
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(3)  fraud,  as  defined  in  section  seventeen,  or 

(4)  misrepresentation,  as  defined  in  section  eighteen,  or 

(5)  mistake,  subject  to  the  provisions  of  sections  twenty,  twenty-one 

and  twenty-two. 

"^^  Consent  is  said  to  be  so  caused  when  it  would  not  have  been  given 

but  for  the  existence  of  such  coercion,  undue  influence,  fraud,  misrepre- 
sentation or  mistake. 

15.  COERCION  is  the  committing,  or  threatening  to  commit,  any 
act  forbidden  by  the  Indian  Penal  Code,  or  the  unlawful  detaining,  or 
threatening  to  detain,  any  property,  to  tne  prejudice  of  any  person  what- 
ever, with  the  intention  of  causing  any  person  to  enter  into  an  agreement. 

Explanation. — It  is  immaterial  whether  the  Indian  Penal  Code  is  or 
is  not  in  force  in  the  place  where  the  coercion  is  employed. 

IlluatraHon. 

A,  on  board  an  En^ish  ship  on  the  high  seas,  causes  B  to  enter  into  an  agree- 
'^  by  an  act  amounting  to  cnminal  intimidation  under  the  Indian  Penal  Code ; 

A  afterwards  sues  B  for  breach  of  contract  at  Calcutta. 

A  has  employed  coercion,  although  his  act  is  not  an  offence  by  the  law  of 
England,  and  although  section  506  of  the  Indian  Penal  Code  was  not  in  force  at  the 
time  when  or  place  where  the  act  was  done. 

16.  UNDUE  INFLUENCE  is  said  to  be  employed  in  the  following 
cases: — 

(l.J — When  a  person  in  whom  confidence  is  reposed  by  another,  or 
who  holds  a  real  or  apparent  authority,  over  that  other,  makes  use  of  such 
confidence  or  authority  for  the  purpose  of  obtaining  an  advantage  over  that 
other,  which  but  for  such  confidence  or  authority,  he  could  not  have  ob- 
tained: 

(2.) — ^When  a  person  whose  mind  is  enfeebled  by  old  age,  illness,  or 
mental  or  bodily  distress,  (I  so  treated  as  to  make  him  consent  to  that,  to 
which  but  for  such  treatment,  he  would  not  have  consented,  although 
such  treatment  may  not  amount  to  coercion. 

17.  FRAUD  jneans  and  includes  any  of  the  following  acts  commit* 
ted  by  a  party  to  a  contract,  or  with  his  connivance,  or  by  his  agent,  with 
intent  to  deceive  another  party  thereto  or  his  agent,  or  to  induce  him  to 
enter  into  the  contract : — 

(1.) — The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by  one 
who  does  not  believe  it  to  be  true  ; 

(2.)— The  active  concealment  of  a  fact  by  one  having  knowledge  or 
belief  of  the  fact; 

(3.) — A  promise  made  without  any  intention  of  performing  it ; 

(4.) — Any  other  act  fitted  to  deceive  ; 
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(5.) — Any  such  act  or  omission   as  the  law  specially  declaree  to  be 
fraudulent. 

Explanation. — Mere  silence  as  to  facts,  likely  to  affect  the  willingness 
of  a  person  to  enter  into  a  contract  is  not  fraud  unless  the  circumstances 
of  the  case  are  such  that,  regard  being  had  to  them,  it  is  the  duty  of  the 
person  keeping  silence  to  speak,  or  unless  his  silence  is  in  itself  equivalent 
to  speech. 

lUtistrations. 

(a.)  A  sells  by  auction  to  B  a  horse  which  A  knows  to  be  imsonnd.  A  says 
nothing  to  B  abont'the  horse^s  ansonndness.    This  is  not  fraud  in  A     ' 

(6.)  B  is  A*B  daughter  and  has  just  come  of  age.  Here,  the  relation  between 
the  parties  would  make  it  A*s  duty  to  tell  B  if  the  horse  is  unsound. 

(c.)  B  says  to  A,  **  If  yon  do  not  deny  it,  1  shall  assume  that  the  horse  is 
sound  ;**  A  says  nothing.    Here  A's  silence  is  equivalent  to  speech. 

(d.)  A  and  B,  being  traders,  enter  upon  a  contract  A  has  private  information 
of  a  change  in  prices  which  would  affect  B^s  willingness  to  proceed  with  the  contract. 
A  is  not  bound  to  inform  B. 

18.  MISREPRESENTATION  means  and  includes— 

(1.)  the  positive  assertion,  in  a  manner  not  warranted  by  the  in- 
formation of  the  person  making  it,  of  that  which  is  not  true 
though  he  believes  it  to  be  true  ; 

(2.)  any  breach  of  duty  which,  without  an  intent  to  deceive,  gains 
an  advantage  to  the  person  committing  it,  or  any  one  claim- 
ing under  him,  by  misleading  another  to  his  prejudice,  or 
to  the  prejudice  of  any  one  claiming  under  him  ; 

(3.)  causing,  however  innocently,  a  party  to  an  agreement,  to  make 
a  mistake  as  to  the  substance  of  the  thing,  which  is  the  sub- 
ject of  the  agreement. 

19.  When  consent  to  an  agreement  is  caused  by  coercion,  undue 
influence,  fraud  or  misrepresentation,  the  agreement  is  a  CONTRACT 
VOIDABLE  at  the  option  of  the  party  whose  consent  was  so  caused. 

A  party  to  a  contract,  whose  consent  was  caused  by  fraud  or  mis- 
representation, may,  if  he  thinks  fit,  insist  that  the  contract  shall  be  per- 
formed, and  that  he  shall  be  put  in  the  position  in  which  he  would  have 
been  if  the  representations  made  had  been  true. 

Exception. — If  such  consent  was  caused  by  misrepresentation  or  by 
silence,  fraudulent  within  the  meaning  of  section  seventeen,  the  contract, 
nevertheless,  is  not  voidable,  if  the  party,  whose  consent  was  so  caused, 
had  the  means  of  discovering  the  truth  with  ordinary  diligence. 

Explanation. — A  fraud  or  misrepresentation  which  did  not  cause  the 
consent  to  a  contract  of  the  party,  on  whom  such  fraud  was  practised, 
or  to  whom  such  misrepresentation  was  made ;  does  not  render  a  contract 
voidable. 
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lUustrations. 

(a.)  A  intending  to  deceive  B,  falsely  represents  that  five  hundred  maunds  of 
indigo  are  made  annually  at  A*8  factory,  and  thereby  induces  B  to  buy  the  factory. 
The  contract  is  voidable  at  the  option  of  B. 

(A.)  A,  by^  a  misrepresentation,  leads  B  erroneously  to  believe  that  five  hundred 
maunds  of  indigo  are  nuide  annually  at  A's  factory.  B  examines  the  accounts  of  the 
factory,  which  show  that  only  four  hundred  maunds  of  indigo  have  been  made.  After 
this  B  buys  the  factory.  The  contract  is  not  voidable  on  account  of  A*8  misrepre- 
sentation. 

(c)  A  fraudulently  informs  B  that  A*8  estate  is  free  from  incumbrance.  B 
thereupon  buys  the  estate.  The  estate  is  subject  to  h  mortgage.  B  may  either  avoid 
the  contract,  or  may  insist  on  its  being  carried  out  and  the  mortgage  debt  redeemed. 

(d.)  6,  having  discovered  a  vein  of  ore  on  the  estate  of  A,  a'dopts  means  to 
conceal,  and  does  conceal,  the  existence  of  the  ore  from  A.  Through  As  ignorance 
B  is  enabled  to  buy  the  estate  at  an  under-value.  The  contract  is  voidable  at  the 
option  of  A. 

(e.)  A  is  entitled  to  succeed  to  an  estate  at  the  death  of  B ;  B  dies  :  C,  having 
received  intelligence  of  B's  death,  prevents  the  intelligence  reaching  A,  and  thus 
induces  A  to  sell  him  his  interest  in  the  estate.  The  sale  is  voidable  at  the  option  of  A. 

20.  Where  both  the  parties  to  an  agreement  are  under  a  MISTAKE 
AS  TO  a  matter  of  FACT  essential  to  the  agreement,  the  agreement  is  void. 

Eocplanation. — An  erroneous  opinion  as  to  the  value  of  the  thing 
which  torms  the  subject-matter  of  the  agreement,  is  not  to  be  deemed  a 
mistake  as  to  a  matter  of  fact. 

lllustratums. 

(a.)  A  agrees  to  sell  to  B  a  specific  cargo  of  goods  supposed  to  be  on  its  way 
from  England  to  Bombay.  It  turns  out  that,  before  the  day  of  the  bargain,  the  ship 
conveying  the  cargo  had  been  cast  away  and  the  goods  lost.  Neither  party  was  aware 
of  tiiese  facts.    The  agreement  is  void. 

(6.)  A  agrees  to  buy  from  B  a  certain  horse.  It  turns  out  that  the  horse  was 
dead  at  the  time  of  the  bargain,  though  neither  party  was  aware  of  the  ftict.  The 
agreement  is  void.  . 

(c)  A  being  entitled  to  an  estate  for  the  life  of  B  agrees  to  sell  it  to  C.  B  was 
dead  at  the  time  of  the  agreement,  but  both  parties  were  ignorant  of  the  fact.  The 
agreement  is  void. 

21.  A  contract  is  not  voidable  because  it  was  caused  by  a  MISTAKE 
AS  TO  any  LAW  in  force  in  British  India  ;  but  a  mistake  as  to  a  law 
not  in  force  in  British  India  has  the  same  efEect  as  a  mistake  of  fact. 

Illu9tration8, 

A  and  B  make  a  contract  grounded  on  the  erroneous  belief  that  a  particular  debt 
is  barred  by  the  Indian  Law  of  limitation ;  the  contract  is  not  voidable.    , 

A  and  B  make  a  contract  grounded  on  an  erroneous  belief  as  to  the  law  regulat- 
ing bills  of  exchange  in  France :  the  contract  is  voidable. 

22.  A  contract  is  not  voidable  merely  because  it  was  caused  by  one 
of  the  parties  to  it  being  under  a  MISTAKE  AS  TO  a  matter  of  FACT. 
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23.  The  consideration  or  object  of  an  AGREEMENT  is  LAWFUL, 
UNLESS— 

it  is  forbidden  by  law ;  or 

is  of  such  a  nature  that,  if  permitted,  it  would  defeat  the  provisions 
of  any  law ;  or 

is  fraudulent ;  or 

involves  or  implies  injury  to  the  person  or  property  of  another ;  or 

the  Court  regards  it  as  immoral  or  opposed  to  public  policy. 

In  each  of  these  cases,  the  consideration  or  obiect  of  an  agreement 
is  said  to  be  unlawful.  Every  agreement  of  which  the  object  or  coDsi- 
deration  is  unlawful,  is  void. 

lUiMtrationa. 

(a.)  A  agrees  to  eell  his  house  to  B  for  10,000  rupees.  Here  B's  promise  to  pty 
the  sum  of  10,000  rapees  is  the  consideration  for  A's  promise  to  sell  the  house,  and 
A*s  promise  to  sell  the  house  is  the  consideration  for  B*s  promise  to  pay  the 
10,000  rupees.    These  are  lawful  considerations. 

(5.)  A  promises  to  pay  B  1,000  rupees  at  the  end  of  six  months,  if  C,  who  owes 
that  sum  to  B,  fails  to  pay  it.    B  promises  to  grant  time  to  C  accordingly.    Here,  the 

Sromise  of  each  party  is  the  consideration  for  the  promise  of  the  other  party,  and 
iey  are  lawful  considerations. 

(c)  A  promises,  for  a  certain  sum  paid  to  him  by  B.  to  make  good  to  B  the  Tsloe 
of  his  ship  if  it  is  wrecked  on  a  certain  yoyage.  Here,  A*s  promise  is  the  considera- 
tion for  B*s  payment  and  B*8  payment  is  the  consideration  for  A*s  promise,  and  these 
are  lawful  considerations. 

(d.)  A  promises  to  maintain  B*8  child,  and  B  promises  to  pay  A  1,000  rapees 
yearly  for  the  purpose.  Here,  the  promise  of  each  party  is  the  consideration  for  the 
pronuse  of  the  other  party.    They  are  lawful  considerations. 

(e,)  A,  B  and  C  enter  into  an  agreement  for  the  division  among  them  of 
gains  acquired,  or  to  be  acquired,  by  them  by  fraud.  The  agreement  is  void  as  its 
object  is  unlawful. 

(/*.)  A  promises  to  obtain  for  B  an  emplojrment  in  the  public  service,  and  B 
promises  to  pay  1,000  rupees  to  A.  The  agreement  is  void,  as  the  consideration  for 
it  is  unlawf  uL 

C^.)  A,  bein^  acent  for  a  landed  proprietor,  agrees  for  money  without  the  know- 
ledge of  his  principal,  to  obtain  for  B  a  lease  of  land  belonging  to  his  principal.  The 
a^rreement  between  A  and  B  is  void,  as  it  implies  a  fraud  by  concealment  by  A  on 
his  prindpaL 

{k)  A  promises  B  to  drop  a  prosecution  which  he  has  instituted  against  B  for 
robbery,  and  a  promises  to  restore  the  value  of  the  things  taken.  The  agreement  ii 
void,  as  its  object  is  unlawful. 

(u\  A*s  estate  is  sold  for  arrears  of  revenue  under  the  provision  of  an  Act  of 
the  legislature,  by  which  the  defaulter  is  prohibited  from  purchasing  the  estate.  B 
upon  an  understanding  with  A,  becomes  the  purchaser,  and  agrees  to  convey  the  estate 
to  A  upon  receiving  from  him  the  price  which  B  has  paid.  The  agreement  is  void, 
as  It  renders  the  transaction  in  effect  a  purchase  by  the  defaulter  ai^  would  so  defeat 
the  object  of  the  Uw. 
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(;'.)  A,  who  is  B*8  mukhtar,  promises  to  exercise  his  inflaence,  as  snchj  with  B  in 
favour  of  C,  and  C  promises  to  pay  1,000  rapees  to  A.  The  agreement  is  void,  because 
it  is  immoraL 

^k,)  A  agrees  to  let  her  daughter  to  hire  to  B  for  concubinage.  The  agreement 
is  void,  because  it  is  immoral,  though  the  letting  may  not  be  punishable  under  the 
Indian  Penal  Code. 

Void  Agreements. 

24.  If  any  part  of  a  single  CONSIDERATION  for  one  or  more 
objects,  or  any  one  or  any  part  of  any  one  of  several  considerations  for  a 
single  object,  is  UNLAWFUL,  the  agreement  is  void. 

Illustration. 

A  promises  to  superintend,  on  behalf  of  B,  a  legal  manufacture  of  indigo  and  an 
illegal  traffic  in  other  articles.  B  promises  to  pay  to  A  a  salary  of  10,000  rupees  a 
year.  The  agreement  is  void,  the  object  of  A's  promise,  and  the  consideration  for 
Ks  promise,  being  in  part  unlawf  uL 

25.  An  AGREEMENT  made  WITHOUT  CONSIDERATION  is 
void  unless 

(1)  it  is  expressed  in  writing  and  registered  under  the  law  for  the 
time  bein^  in  force  for  the  registration  of  assurances  and  is  made  on 
account  of  natural  love  and  affection  between  parties  standing  in  a  near 
relation  to  each  other  ;  or  unless 

(2)  it  is  a  promise  to  compensate  wholly  or  in  part  a  person  who 
has  already  voluntarily  done  something  for  the  promisor  or  something 
which  the  promisor  was  legally  compellable  to  do  ;  or  unless 

(3)  it  is  a  promise,  made  in  writing  and  signed  by  the  person  to  be 
charged  therewith,  or  by  his  agent  generally  or  specially  authorised  in 
that  oehalf,  to  pay  wholly  or  in  part  a  debt  of  which  the  creditor  might 
have  enforced  payment  but  for  the  law  for  the  limitation  of  suits. 

In  any  of  these  cases,  such  an  agreement  is  a  contract. 

Explanation  1. — ^Nothing  in  this  section  shall  affect  the  validity,  as 
between  the  donor  and  donee,  of  any  gift  actually  made. 

Explanation  2. — An  agreement  to  which  the  consent  of  the  pro- 
misor is  freely  given  is  not  void  merely  feecause  the  consideration  is 
inadequate  :  but  the  inadequacy  of  the  consideration  may  be  taken  into 
account  by  the  Court  in  determining  the  question  whether  the  consent  of 
the  promisor  was  freely  given. 

Illustrations, 

(a.)  A  promises  for  no  consideration  to  give  to  B  Rs.  1,000.  This  is  a  void 
agreement 

(b.)    A,  for  natural  love  and  affection,  promises  to  give  his  son  B,  Rs.  1,000  ;  A 
puts  his  promise  to  B  into  writing  and  registers  it.    This  is  a  contract. 
2 
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(e)  AfindsB'spiineuidgiTMittohiiiu  B  promiies  to  gi^e  A  Bs.  60.  TbisiB 
aoontract 

(d)  A  eapports  B*8  infuit  son.  B  promifM  to  pay  A*8  expenses  in  so  d<niig. 
This  is  a  contract 

(«.)  A  owes  B  Rs.  LOOO,  bat  the  debt  is  barred  by  the  Limitation  Act  A  signs 
a  written  prooiise  to  pay  B  Rs.  600  on  account  of  the  debt    This  is  a  contract 

(/.)  A  agrees  to  sell  a  horse  worth  Rs.  1,000  for  Rs.  10.  A*s  consent  to  ^ 
agreement  was  freely  given.  The  agreement  is  a  contract  notwithstanding  the  inade- 
qnacy  <^  the  consideration. 


(g,)  A  agrees  to  sell  a  horse  worth  Rs.  1,000  for  Rs.  10.  A  denies  that  his  < 
to  the  agreement  was  freely  giyen.  The  inadequacy  of  the  consideration  is  a  fact 
which  the  Coart  shoold  take  into  aocoont  in  considermg  whether  or  not  A*8  consent 
was  freely  given. 

26.  Every  agreement  in  restraint  of  the  MARRIAGE  of  any  person, 
other  than  a  minor,  is  void. 

27.  Every  agreement  by  which  any  one  is  restrained  from  exerdsing 
a  lawful  profession,  TRADE  or  business  of  any  kind,  is  to  that  extent 
void. 

Exception  1. — One  who  sells  the  good- will  of  a  business  may  agree 
with  the  buyer  to  refrain  from  carrying  on  a  similar  business,  within  spe- 
cified local  limits,  so  long  as  the  buyer,  or  an^  person  deriving  title  to  the 
good-will  from  him,  carries  on  a  like  business  therein,  provided  that 
such  limits  appear  to  the  Court  reasonable,  regard  being  had  to  the 
nature  of  the  business. 

Exception  2. — ^Partners  may,  upon  or  in  anticipation  of  a  dissolution 
of  the  partnership,  agree  that  some  or  all  of  them  will  not  carry  on  a  busi- 
ness, similar  to  that  of  the  partnership,  within  such  local  limits  as  are 
referred  to  in  the  last  preceding  exception. 

Exception  3. — ^Partners  may  agree  that  some  one  or  all  of  them  will 
not  carry  on  any  business  other  than  that  of  the  partnership,  during  the 
continuance  of  the  partnership. 

28.  Every  agreement,  by  which  any  party  thereto  is  restricted  abeo- 
lutelv  from  enforcing  his  rights  under  or  in  req[>ect  of  any  contract  bv  the 
usual  LEGAL  PROCEEDINGS  in  the  ordinary  tribunals,  or  which  limits 
the  time  within  which  he  may  thus  enforce  his  rights,  is  void  to  that  extent. 

Exception  1. — ^This  section  shall  not  render  illegal  a  contract,  by 
which  two  or  more  persons  agree  that  any  dispute,  which  may  arise 
between  them  in  respect  of  any  subject  or  class  of  subjects,  shall  be  re- 
ferred to  arbitration,  and  that  only  the  amount  a>varded  in  such  arbitration 
shall  be  recoverable  in  respect  of  the  dispute  so  referred. 

When  such  a  contract  has  been  n^ade,  a  suit  may  be  brought  for  its 
specific  performance  ;  and  if  a  suit,  other  than  for  such  specific  perform- 
ance, or  for  the  recovery  of  the  amount  so  awarded,  is  Drought  by  one 
par^  to  such  contract  against  any  other  such  party,  in  respect  of  any 
subiect  which  they  have  so  agreed  to  refer,  the  existence  of  such  contract 
shall  be  a  bar  to  me  suit 
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Exertion  2. — ^Nor  shall  this  section  render  illegal  any  contract  in 
writing,  by  which  two  or  more  persons  agree  to  refer  to  arbitration  any 
question  between  them  which  has  already  arisen,  or  affect  any  provision  of 
any  law  in  force  for  the  time  being  as  to  references  to  arbitration. 

29.  Agreements,  the  meaning  of  which  is  not  certain,  or  capable  of 
being  made  certain,  are  void. 

Illu8tration8» 

(a)  A  agrees  to  sell  to  B  '  a  hundred  tons  of  oil.*  There  is  nothinpf  whaterer  to 
show  what  kind  of  oil  was  intended.    The  agreement  is  void  for  nncertainty. 

(&.)  A  agrees  to  sell  to  B  one  hondred  tons  of  oil  of  a  specified  description 
known  as  an  article  of  commerce.  There  is  no  uncertainty  here  to  make  the  agree- 
ment void. 

(c.)  A,  who  is  a  dealer  in  cocoanut-oil  only,  aj^ees  to  sell  to  B  *  one  hundred 
tons  of  oiL*  The  nature  of  A*s  trade  affords  an  indication  of  the  meacinf  of  the 
words,  and  A  has  entered  into  a  contract  for  the  sale  of  one  hundred  tons  of  coooa-^ 
not-oiL 

{d.)  A  agrees  to  sell  to  B  '  all  the  grain  in  my  granary  at  Ramnagar.*  There  if 
no  nncertainty  here' to  make  the  agreement  void. 

(0.)  A  agrees  to  sell  to  B  *  one  thousand  mannds  of  rice  at  a  price  to  be  fixed  by 
C.*  As  the  price  is  capable  of  being  made  certain,  there  is  no  uncertainty  here  to 
make  tJie  agreement  void. 

(/.)  A  anees  to  sell  to  B  '  my  white  horse  for  rupees  five  hundred  or  rupees  one 
thousand.'  There  is  nothing  to  show  which  of  the  two  prices  was  to  be  given.  The 
agreement  is  void. 

30.  Agreements  by  wav  of  WAGER  are  void,  and  no  suit  shall  be 
brought  for  recovering  anytning  alleged  to  be  won  on  any  wager  or  en- 
trusted to  any  person  to  abide  the  result  of  any  game  or  other  uncertain 
event  on  which  any  wager  is  made. 

This  section  shall  not  be  deemed  to  render  unlawful  a  subscription 
or  contribution,  or  agreement  to  subscribe  or  contribute,  made  or  entered 
into  for  or  toward  auy  plate,  prize  or  sum  of  money,  of  the  value  or 
amount  of  five  hundred  rupees  or  upwards,  to  be  awarded  to  the  winner 
or  winners  of  any  horse-race. 

Nothing  in  this  section  shall  be  deemed  to  legalize  any  trausaction 
connected  with  horse-racine,  to  which  the  provisions  of  section  294A  of 
the  Indian  Penal  Code  apply. 


CHAPTER  IIL 

Of  Contingent  Contracts. 

31.  A  CONTINGENT  CONTRACT  is  a  contract  to  do  or  not  to  do 
something,  if  some  eventi  collateral  to  such  contract,  does  or  does  not 
happen. 
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lUustration. 

A  contracts  to  pay  B  Rs.  10,000  if  B*b  house  is  burnt.  This  is  a  contingent  con- 
tract. 

32.  ContiDgent  contracts  to  do  or  not  to  do  anything  if  an  uncertain 
future  event  happens,  cannot  be  enforced  by  law  unless  and  until  that 
event  has  happened. 

If  the  EVENT  BECOMES  IMPOSSIBLE  such  contracts  become  void- 

Illustrations, 

(a.}  A  makes  a  contract  with  B  to  bny  B*8  horse  if  A  sornves  C.  This  contract 
cannot  be  enforced  by  law  unless  and  until  C  dies  in  A's  lifetime. 

(6.)  A  makes  a  contract  with  B  to  sell  a  horse  to  B  at  a  specified  price,  if  €■ 
to  whom  the  horse  has  been  offered,  refuses  to  buy  him.  The  contract  cannot  be  en- 
forced by  law  unless  and  until  C  refuses  to  bny  the  horse. 

(o.)  A  contacts  to  pay  B  a  sum  of  money  when  B  marries  G.  C  dies  without 
being  married  to  B.    The  contract  becomes  void. 

33.  Contingent  contracts  to  do  or  not  to  do  anything  if  an  uncertain 
future  EVfiNT  does  NOT  HAPPEN,  can  be  enfroced  when  the  happen- 
ing of  that  event  becomes  impossible,  and  not  before. 

IllustratiorL 

A  agrees  to  pay  B  a  sum  of  money  if  a  certain  ship  does  not  return.  The  ship  is 
sunk.    'Die  contract  can  be  enforced  when  the  ship  sinks. 

34.  If  the  future  event  on  which  a  contract  is  contingent  is  the  way 
in  which  a  person  will  act  at  an  unspecified  time,  the  EVENT  shall  be 
considered  to  become  IMPOSSIBLE  when  such  person  does  anything 
which  renders  it  impossible  that  he  should  so  act  within  any  definite  time, 
or  otherwise  than  imder  further  contingencies. 

Illustration, 

A  agrees  to  pay  B  a  sum  of  money  if  B  marries  0. 

C  marries  D.  The  marriage  of  B  to  C  must  now  be  considered  impossible, 
although  it  is  possible  that  D  may  die,  and  that  C  may  afterwards  marry  B. 

35.  Contingent  CONTRACTS  to  do  or  not  to  do  anything  IF  a 
specified  uncertain  EVENT  happens  WITHIN  a  FIXED  TIME,  become 
void  if,  at  the  expiration  of  the  time  fixed,  such  event  has  not  happened, 
or  if  before  the  time  fixed  such  event  becomes  impossible. 

Contingent  contracts  to  do  or  not  to  do  anything,  if  a  specified  un- 
certain event  does  not  happen  within  a  fixed  time,  may  be  enforced  by 
law  when  the  time  fixed  has  expired  and  such  event  has  not  hap- 
pened, or,  before  the  time  fixed  has  expired,  if  it  becomes  certain  that 
such  event  will  not  happen. 

Illustrations, 

(a.)  A  promises  to  pay  B  a  sum  of  money  if  a  certain  ship  returns  within  a  year. 
The  contract  may  be  enforced  if  the  ship  retams  within  the  year ;  and  becomes  void 
if  the  ship  is  burnt  within  the  year. 
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(6.)  Apromises  to  pay  B  a  sum  of  money  if  a  certain  ship  does  not  retam  with- 
in a  year.  The  contract  mny  be  enforced  if  the  ship  does  not  return  within  the  year, 
or  is  barnt  within  the  year. 

36.  Contingent  agreements  to  do  or  not  to  do  anjrthing,  if  an  IM- 
POSSIBLE EVENT  happens,  are  void,  whether  the  impossibility  of  the 
event  is  known  or  not  to  the  parties  to  the  agreement  at  the  time  when 
it  is  made. 

llluatrations, 

(a.)  A  agrees  to  pay  B  1,000  rupees  if  two  straight  lines  should  enclose  a  space. 
The  agreement  is  void. 

(b.)  A  agrees  to  pay  B  1,000  rupees  if  B  will  marry  A*s  daughter  C.  C  was  dead 
at  the  time  of  the  agreement    The  agreement  is  void. 


CHAPTER  IV. 

Of  the  Performance  of  Contracts. 

Contracts  which  must  be  performed. 

37.  The  PARTIES  to  a  contract  MUST  either  PERFORM,  or  offer 
to  perform,  their  respective  PROMISES,  tinless  such  performance  is  dis- 
pensed with  or  excused  under  the  provisions  of  this  Act,  or  of  any 
other  law. 

Promises  bind  the  REPRESENTATIVES  of  the  promisors  in  case  of 
the  death  of  such  promisors  before  performance,  unless  a  contrary  inten- 
tion appears  from  the  contract. 

Illustrations, 

(a.)  A  promises  to  deliver  goods  to  B  on  a  certain  day  on  payment  of  Rs.  1,000. 
A  dies  before  that  day.  A*s  representatives  are  bound  to  deliver  the  goods  to  B,  and 
B  is  bound  to  pay  the  Rs.  1,000  to  A*s  represeptatives. 

(6.)  A  promises  to  paint  a  picture  for  B  by  a  certain  day  at  a  certain  price.  A 
dies  before  the  day.  The  contract  cannot  be  enforced  either  by  A*s  rrpresentatives 
or  by  B. 

38.  Where  a  promisor  has  made  an  OFFER  OF  PERFORMANCE  to 
the  promisee  and  the  offer  has  not  been  accepted,  the  promisor  is  not  res- 
ponsible for  non-performance,  nor  does  he  thereby  lose  his*  rights  under 
the  contract. 

Every  such  offer  must  fulfil  the  following  conditions  : — 

1.  It  must  be  unconditional  : 

2.  It  must  be  made  at  a  proper  time  and  place  and  under  such  cir- 
cumstances that  the  person,  to  whom  it  is  made,  may  have  a  reasonable 
opportunity  of  ascertaming  that  the  person,  by  whom  it  is  made,  is  able 
and  willing  there  and  then  to  do  the  whole  of  what  he  is  bound  by  his 
promise  to  do  : 

3.  If  the  offer  is  an  offer  to  deliver  anything  to  the  promisee,  the 
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promisee  mii8t  have  a  reasonable  opportunity  of  seeing  that  the  thing 
offered  is  the  thing  which  the  promisor  is  bound  by  his  promise  to  deliver. 

An  offer  to  one  of  several  joint  promisees  has  the  same  legal  conse- 
quences as  an  offer  to  all  of  them. 

lUustration, 

A  contracts  to  deliver  to  B  at  his  warehouse,  on  tha  first  March  1878,  100  bales 
of  cotton  of  a  particular  quality.  In  order  to  make  an  offer  of  performance  with  the 
effect  stated  in  this  section,  A  must  bring  the  cotton  to  B's  warehonse,  on  the  appoint- 
ed day,  under  such  circumstances  that  B  may  have  a  reasonable  opportunity  of  satis- 
fVinp;  himself  that  the  thing  offered  is  cotton  of  the  quality  contracted  for,  and  that 
there  are  100  bales. 

39.  When  a  party  to  a  contract  has  REFUSED  TO  PERFORM,  or 
disabled  himself  from  performing,  his  promise  in  its  entirety,  the  pro- 
misee mav  put  an  end  to  the  contract,  unless  he  has  signified,  by  words  or 
conduct,  his  acquiescence  in  its  continuance. 

lUusiratums, 

(a.)  A,  sing^er,  enters  into  a  contract  with  B,  the  manager  of  a  theatre,  to  sioic  at 
his  theatre  two  mghts  in  every  week  during  the  next  two  months,  and  B  enga|(es  to 
pay  her  100  rupees  for  each  night's  performance.  On  the  sixth  night  A  wilfully 
absents  herself  from  the  theatre.    B  is  at  liberty  to  put  an  end  to  the  contract. 

(&.)  A,  sin^r,  enters  into  a  contract  with  B,the  manager  of  a  theatre,  to  sing  at 
his  theatre  two  nights  in  every  week  during  the  next  two  months,  and  B  engages  to 
pay  her  at  the  rate  of  100  rupees  for  each  night  On  the  sixth  night,  A  wufally 
absents  herself.  With  the  assent  of  B,  A  sings  on  the  seventh  night  B  has  signified 
his  acquiescence  in  the  continuance  of  the  contract,  and  cannot  now  put  an  end  to  it, 
but  is  entitled  to  compensation  for  the  damage  sustained  by  him  through  A*8  fiulore 
to  sing  on  the  sixth  night 

By  Whom  Contracts  must  bb  pebfobmed. 

40.  If  it  appears  from  the  nature  of  the  case  that  it  was  the  inten- 
tion of  the  parties  to  any  contract  that  any  promise  contained  in  it  should 
be  performed  BY  the  PROMISOR  himself,  such  promise  must  be  per- 
formed by  the  promisor.  In  other  cases,  the  promisor  or  his  representa- 
tives may  employ  a  competent  person  to  perform  it. 

Illustrations, 

(a.)  A  promises  to  pay  B  a  sum  of  money.  A  may  perform  this  promise  either 
by  personally  paying  the  money  to  B  or  by  causing  it  to  be  paid  to  B  by  another ;  and 
if  A  dies  before  the  time  appointed  for  pajrment,  his  representatives  must  perform  the 
promise,  or  employ  some  proper  person  to  do  so. 

(&)    A  promises  to  paint  a  picture  for  B.  A  must  perform  this  promise  personally. 

41.    When  a  promisee  accepts  performance  of  the  promise  from  a 

THIRD  PERSON,  he  cannot  afterwaras  enforce  it  against  the  promisor. 

42.  When  two  or  more  persons  have  made  a  JOINT  PROMISE, 
then,  unless  a  contrary  intention  appears  by  the  contract,  aH  such  persons, 
during  their  joint  lives,  and,  after  the  death  of  any  of  them,  his  repre- 
sentative jointly  with  the  survivor  or  survivors,  and,  after  the  death  of 
the  last  survivor,  the  representatives  of  all  jointly,  must  fulfil  the  promise. 
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43.  When  two  or  more  persons  make  a  joint  promise,  the  promisee 
may,  in  the  absence  of  express  agreement  to  the  contrary,  compel  any 
one  of  such  joint  promisors  to  perform  the  whole  of  the  promise. 

Each  of  two  or  more  joint  promisors  may  compel  every  other  joint 
promisor  to  contribute  equally  with  himself  to  the  performance  of  the 
promise,  unless  a  contrary  intention  appears  from  the  contract. 

If  any  one  of  two  or  more  joint  promisors  makes  default  in  such 
contribution,  the  remaining  joint  promisors  must  bear  the  loss  arising 
from  such  default  in  equal  shares. 

Explanation, — ^Nothing  in  this  section  shall  prevent  a  SURETY  from 
recovering  from  his  principal  payments  made  by  the  surety  on  behalf  of 
the  principal,  or  entitle  the  principal  to  recover  anything  from  the  surety 
on  account  of  payments  made  by  the  principal. 

lUtutrationa, 

(a.)  A,  B  and  Cjointly  promise  to  pay  D  8,000  rapeei.  D  may  compel  eithtr 
A  or  B  or  C  to  pay  him  8,000  rupees. 

{b,)  A,  B  and  C  jointly  promise  to  pay  D  the  snm  of  8,000  mpees.  C  is  com- 
pelled to  pay  the  whole.  A  is  insolvent,  bat  his  assets  are  sufficient  to  pay  one-half 
of  his  debts.  C  is  entitled  to  receive  500  rupees  from  A's  estate,  and  1,260  rupees 
firom  B« 

(c)  A,  B  and  G  are  nnder  a  ioint  promise  to  pay  D  8,000  rupees.  C  is  unable 
to  pay  anything,  and  A  is  compelled  to  pay  the  whole.  A  is  entitled  to  receive  1,600 
inpees  from  B. 

(d.)    A,  B  and  C  are  under  a  joint  promise  to  pay  D  8,000  rupees,  A  and  B  being 
y  sureties  for  C.    C  fails  to  pay.    A"*""  -"^. 

They  are  entitled  to  recover  it  £rom  C 


only  sureties  for  C.    C  fails  to  pay.    A  and  B  are  compelled  to  pay  the  whole  turn, 
ritnon  '' 


44.  Where  two  or  more  persons  have  made  a  joint  promise,  a  RE- 
LEASE OF  ONE  OF  such  JOINT  PROMISORS  by  the  promisee  does  not 
discharge  the  other  joint  promisor  or  joint  promisors ;  neither  does  it  free 
the  joint  promisor  so  released  from  responsibility  to  the  other  joint  pro- 
misor or  joint  promisors. 

45.  When  a  person  has  made  a  PROMISE  TO  TWO  OR  MORE 
persons  JOINTLY,  then,  unless  a  contrary  intention  appears  from  the 
contract,  the  right  to  claim  performance  rests,  as  between  him  and  them, 
-with  them  during  their  joint  lives,  and,  after  the  death  of  any  of  them, 
with  the  representative  of  such  deceased  person  jointly  with  the  survivor 
or  survivors,  and,  after  the  death  of  the  last  survivor,  with  the  repre- 
tatives  of  all  jointly. 

IlluBtraiion, 

A,  in  consideration  of  6,000  rupees  lent  to  him  by  B  and  C,  promises  B  and  C 

jointly  to  repay  them  that  sum  wiu  interest  on  a  day  specified.  B  dies.    The  right 

to  claim  performance  rests  with  B*b  representative  jointly  with  C  during  (Ts  life,  and 
i^ter  the  death  of  C,  with  the  representatives  of  B  and  C  jointly. 

TiMB  AND  Place  fob  Perpobmancb. 

46.  Where,  by  the  contract,  a  promisor  is  to  perform  his  promise 


Digitized  by  VjOOQIC 


16  CJONTRACTS  AND  C0NVETANCB8.  ACT  9  OP   1872. 

•without  application  by  the  promiBee,  and  NO  TIME  for  performance  is 
SPECIFIED,  the  engagement  most  be  performed  within  a  reasonable  time. 

Explanation, — The  question  *  What  is  a  reasonable  time*  is,  in  each 
particular  case,  a  question  of  fact. 

47.  When  a  promise  is  to  be  performed  ON  a  CERTAIN  DAY,  and 
the  promisor  has  underUken  to  perform  it  WITHOUT  APPLICATION 
by  tne  promisee,  the  promisor  may  perform  it  at  any  time  during  the 
usual  hours  of  business  on  such  day  and  at  the  place  at  which  the  pro- 
mise ought  to  be  performed. 

Illustration. 

A  promises  to  deliver  goods  »t  B's  warehoase  on  the  first  Jannary.  On  that  day 
A  brin^.4  the  firoods  to  B^s  warehouse,  bat  after  the  usual  hour  for  closing  it ;  and  they 
are  not  received.    A  has  not  performed  his  promise. 

48.  When  a  promise  is  to  be  performed  ON  a  CERTAIN  DAY,  and 
the  promisor  has  NOT  undertaken  to  perform  it  WITHOUT  APPLICA- 
TION by  the  promisee,  it  is  the  auty  of  the  promisee  to  apply  for 
performance  at  a  proper  place  and  within  the  usual  hours  of  business. 

Explanation, — The  question  '  What  is  a  proper  time  and  place'  is,  in 
each  particular  case,  a  question  of  fact. 

49.  When  a  promise  is  to  be  performed  WITHOUT  APPLICA- 
TION by  the  promisee,  and  NO  PLACE  is  FIXED  for  the  performance  of 
it,  it  is  the  duty  of  the  promisor  to  apply  to  the  promisee  to  appoint  a 
reasonable  place  for  the  performance  of  the  promise,  and  to  perform  it  at 
such  place. 

Tlluatration, 

A  undertakes  to  deliver  a  thousand  maunds  of  jute  to  B  on  a  fixed  day.  A  must 
reply  to  B  to  appoint  a  reasonable  place  for  the  purpose  of  receiving  it,  and  must 
deliver  it  to  him  at  such  place. 

50.  The  performance  of  any  promise  may  be  made  in  any  manner, 
or  at  any  timo  which  the  promisee  prescribes  or  sanctions. 

Illustrations. 

(a.)  B  owed  A  2,000  rupees.  A  desires  B  to  pay  the  amount  to  A*s  account  with 
C,  •  banker.  B,  who  also  banks  with  0,  orders  the  amount  to  be  transferred  from  his 
account  to  A's  credit,  and  this  is  done  by  C.  Afterwards,  and  before  A  knows  of  the 
transfer,  C  fails.    There  has  been  a  good  payment  by  B. 

(6.)  A  and  B  are  mutually  indebted.  A  and  B  settle  an  account  by  setting  off 
one  item  against  another,  and  B  pays  A  the  balance  found  to  be  due  from  him  upoa 
such  settlement.  This  amounts  to  a  payment  by  A  and  B,  respectively,  of  the  sums 
which  t^ey  owed  to  each  other. 

(c)  A  owes  B  2,000  rupees.  B  accepts  some  of  A*s  goods  in  reduction  of  the 
debt    The  delivery  of  the  goods  operates  as  a  part  payment. 

(d,)  A  desires  B,  who  owes  him  Rs.  100,  to  send  him  a  note  for  Rs.  100  by  post 
The  debt  is  dischar^  as  soon  as  B  puts  into  the  post  a  letter  containing  the  note 
duly  addressed  to  A. 
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Prrfobmancb  of  Reciprocal  Promises. 

51.  When  a  contract  consists  of  reciprocal  promises  to  be  simul- 
taneously performed,  no  promisor  need  peif orm  lus  promise  unless  the 
PROMISEE  is  READY  AND  WILLING  to  perfoim  his  reciprocal 
promise. 

Illustrations. 

(a.)  A  and  B  cootrsct  that  A  shall  deliver  goods  to  B  to  be  paid  for  by  B  oil 
delirery. 

A  need  not  deliver  the  goods,  unless  B  is  ready  and  willing  to  pay  for  the  goods 
on  delivery. 

B  need  not  pay  for  the  goods,  nnlets  A  is  ready  and  willing  to  deliver  them  on 
payment. 

(b.)  A  and  B  contract  that  A  shall  deliver  goods  to  B  at  a  prioe  to  be  paid  by 
instalments,  the  firitt  instalment  to  be  paid  on  delivery. 

A  need  not  deliver,  unless  B  i^  ready  and  willing  to  pay  the  first  instalment  on 
delivery. 

B  need  not  pay  the  first  instalment,  unless  A  is  ready  and  willing  to  deliver  the 
goods  on  payment  of  the  first  instalment. 

52.  Where  the  ORDER,  IN  WHICH  reciprocal  promises  are  to  be 
PERFORMED,  is  expressly  fixed  by  the  contract,  they  shall  be  performed 
in  that  order ;  and  where  the  order  is  not  expressly  fixed  by  the  contract, 
they  shall  be  performed  in  that  order  which  the  nature  of  the  transactions 
requires. 

Illustrations, 

(a.)  A  and  B  contract  that  A  shall  build  a  house  for  B  at  a  fixed  price.  A*s 
promise  to  build  the  house  must  be  performed  before  B's  promise  to  pay  for  it. 

(b,)  A  and  B  contract  that  A  shall  make  over  his  stock-in-trade  to  B  at  a  fixed 
price,  and  B  promises  to  give  security  for  the  payment  of  the  money.  A*s  promise 
need  not  be  performed  until  the  security  is  given,  for  the  nature  of  the  transaction 
requires  that  A  should  have  security  before  he  delivers  up  his  stock. 

53.  When  a  contract  contains  reciprocal  promises,  and  one  PARTY 
to  the  contract  PREVENTS  the  OTHER  from  PERFORMING  his  promise, 
the  contract  becomes  voidable  at  the  option  of  the  party  so  prevented  ;  and 
he  is  entitled  to  compensation  from  the  other  party  for  any  loss,  which  he 
may  sustain  in  consequence  of  the  non-performance  of  the  contract. 

Illustration. 

A  and  B  contract  that  B  shall  execute  certain  work  for  A  for  a  thousand  rupees. 
B  is  ready  and  willing  to  execute  the  work  accordingly^  but  A  prevents  him  from 
doing  so.  The  contract  is  voidable  at  the  option  of  B ;  and,  if  he  elects  to  rescind  it,  he 
is  entitled  to  recover  from  A  compensation  for  any  loss  which  he  has  incurred  by  its 
non-performance. 

54.  When  a  contract  consists  of  reciprocal  promises,  such  that  ONE 
of  them  CANNOT  BE  PERFORMED,  or  that  its  performance  cannot  be 

3 


Digitized  by  VjOOQIC 


18  CONTRACTS  AND  CONVEYANCES.      ACT  9  OF  1872. 

claimed,  TILL  the  OTHER  HAS  BEEN  PERFORMED,  and  the  promisor 
of  the  promise  last  mentioned  FAILS  to  perform  it,  sach  promisor  cannot 
claim  the  performance  of  the  reciprocal  promise,  and  must  make  compen- 
sation to  the  other  party  to  the  contract  for  any  loss  which  such  other 
party  may  sustain  by  the  non-performance  of  the  contract. 

lUttsirations, 

(a.)  A  hires  B*s  ship  to  take  in  and  ooDvey  from  Calcutta  to  the  Manritiiis  a 
cargo  to  be  provided  by  A,  B  receiving  a  certain  freight  for  its  conveyance.  A  does 
not  provide  any  cargo  for  the  ship.  A  cannot  claim  the  performance  of  B's  promise, 
and  most  make  compensation  to  B  for  the  loss  which  B  sustains  by  the  non-per- 
formance of  the  contract 

(5.)  A  contracts  with  B  to  execute  certain  bnilders'  work  for  a  fixed  price,  B 
snpplymg  the  scaffolding  and  timber  necessary  for  the  work.  B  refnses  to  furnish 
any  scaffolding  or  timber,  and  the  work  cannot  be  executed.  A  need  not  execate  the 
work,  and  B  is  bound  to  make  compensation  to  A  for  any  loss  caused  to  him  by  the 
non-performance  of  the  contract. 

(c)  A  contracts  with  B  to  deliver  to  him  at  a  specified  ppce  certain  merchandise 
on  board  a  ship  which  cannot  arrive  for  a  montll,  and  B  engages  to  pay  for  the  mer- 
chandise within  a  week  from  the  date  of  the  contract  B  does  not  pay  within  the 
week.    A's  promise  to  deliver  need  not  be  performed,  and  B  must  make  compensation. 

(d)  A  promises  B  to  sell  him  one  hundred  bales  of  merchandise,  to  be  delivered 
next  day,  and  B  promises  A  to  pay  for  them  within  a  month.  A  does  not  deliver 
according  to  his  promise.  B*s  promise  to  pay  need*  not  be  performed,  and  A  must 
make  compensation. 

55.  When  a  psrfy  to  a  contract  promises  to  do  a  certain  thing  at  or 
before  a  SPECIFIED  TIME,  or  certain  things  at  or  before  specified  times, 
and  fails  to  do  any  such  thing  at  or  before  the  specified  time,  ihe 
contract,  or  so  much  of  it  as  has  not  been  performed,  becomes  voidable,  at 
the  option  of  the  promisee,  if  the  intention  of  the  parties  was  that  TIME 
should  be  of  the  ESSENCE  OF  the  CONTRACT. 

If  it  was  NOT  the  intention  of  the  parties  that  time  should  be  of  the 
ESSENCE  of  the  CONTRACT,  the  contract  does  not  become  voidable  by 
the  failure  to  do  such  thing  at  or  before  the  specified  time  ;  but  the  pro- 
misee is  entitled  to  compensation  from  the  promisor  for  any  loss  occasioned 
to  him  by  such  f  ailurCk 

If,  in  case  of  a  contract,  Toidable  on  account  of  the  promisor's 
failure  to  perform  his  promise  at  the  time  agreed,  the  promisee  ACCEPTS 
PERFORMANCE  of  such  promise  AT  any  TIME  OTHER  THAN  THAT 
AGREED,  the  promisee  cannot  claim  compensation  for  any  loss  occasion- 
ed by  the  non-performance  of  the  promise  at  the  time  agreed,  imless,  at 
the  time  of  such  acceptance,  he  gives  notice  to  the  promisee  of  his  inten- 
tion to  do  so. 

56.  An  agreement  to  do  an  ACT  IMPOSSIBLE  in  itself  is  void. 

A  contract  to  do  an  act  which,  after  the  contract  is  made,  becomes 
impossible,  or  by  reason  of  some  event  which  the  promisor  could  not  pre- 
vent, unlawful,  becomes  void  when  the  act  becomes  impossible  or  unlawful. 

Where  one  person  has  promised  to  do  something  which  he  knew,  or, 
with  reasonable  diligence,  might  have  known,  and  which  the  promisee  did 
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not  know,  to  be  impossible  or  anlawfol,  snch  promisor  mnst  make  COM- 
PENSATION to  spch  promisee  for  any  loss  which  such  promisee  sustains 
through  the  non-performance  of  the  promise. 

Illustrations. 

(a.)    A  agrees  with  6  to  discover  treasniet  Ij  mtgio.    The  agreement  b  void. 

(&.)  A  and  B  oontnet  to  marry  each  other.  Before  the  time  fixed  for  the  mar- 
riage, A  goes  mad.    The  contract  becomes  void. 

(e.)  A  contracts  to  marry  B,  bein^  already  married  to  C,  and  being  forbidden  by 
the  law  to  which  he  is  sabject  to  practise  polygamy,  A  mast  make  compensation  to  B 
for  the  loss  caosed  to  her  by  the  non-performance  c^  his  promise.        ' 

(d,)  A  contracts  to  take  in  cargo  f or  B  at  a  foreign  port  A's  Government  after- 
wards declares  war  against  the  country  in  which  the  port  is  sitnated.  The  contract 
becomes  void  when  war  is  declared. 

(e.)  A  contracts  to  act  at  a  theatre  for  six  months  in  consideration  of  a  sum  paid 
in  advance  by  B.  On  several  occasions  A  is  too  ill  to  act  The  contract  to  act  on 
those  occasions  becomes  void. 

67.  When  persons  reciprocally  PROMISE,  firstly  TO  DO  certain 
THINGrS  which  are  LEGAL,  AND,  secondly,  under  specified  circumstances, 
to  do  certain  other  thin^  which  are  ILLEGAL,  the  first  set  of  pro- 
mises is  a  contract,  but  the  second  is  a  void  agreement. 

Illustration, 

A  and  B  afrree  that  A  shall  sell  B  a  house  for  10.000  rupees,  but  that,  if  B  nset  it 
as  a  gambling  house,  she  shall  pay  A  50,000  rupees  for  it 

The  first  set  of  reciprocal  promises,  namely,  to  sell  the  house  and  to  pay  10,000 
rupees  for  it,  is  a  contract 

The  second  set  is  for  an  unlawful  object,  namely,  that  B  may  use  the  house  as  a 
gambling  house,  and  is  a  void  agreement 

58.  In  the  case  of  an  alternative  promise,  ONE  BRANCH  of  which  is 
LEGAL  and  the  OTHER  ILLEGAL,  the  legal  branch  alone  can  be 
enforced. 

Illustration, 

A  and  B  agree  that  A  shall  pay  B  1,000  rupees,  for  which  B  shall  afterwards 
deliver  to  A  eiUier  rice  or  smuggled  opium. 

This  is  a  valid  contract  to  deliver  rice,  and  a  void  agreement  as  to  the  opium. 

Appropriation  of  Payments. 

59.  "Where  a  debtor,  owing  several  distinct  debts  to  one  pereon,  makes 
a  payment  to  him,  either  with  express  INTIMATION,  or  under  circum- 
stances implying,  THAT  the  PAYMENT  is  to  BE  APPLIED  TO  the 
discharge  of  some  PARTICULAR  DEBT,  the  payment,  if  accepted,  must 
be  applied  accordingly. 
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IUu$traium$. 

(a.)  A  owes  B,  tmong  other  debts,  1,000  rnpeee  apon  a  promiBsorj  note,  wbich 
falli  dae  on  the  fint  June.  He  owes  B  no  other  debt  of  thmt  amount.  On  the  first 
June  A  pays  to  B  1,000  rupees.  The  payment  is  to  be  applied  to  the  discharge  of  the 
promissory  note. 

(6.)  A  owes  to  B,  among  other  debts,  the  sum  of  667  ranees.  B  writes  to  A 
and  demands  payment  of  this  sum.  A  sends  to  B  667  rupees.  Tnis  payment  is  to  be 
applied  to  the  discharge  of  the  debt  of  which  B  had  demanded  payment. 

60.  Where  the  DEBTOR  has  OMITTED  TO  INTIMATE,  and  there 
are  do  other  circomBtaDces  indicating,  to  which  debt  the  payment  is  to  be 
applied,  the  creditor  may  apply  it  at  bis  discretion  to  an^r  lawful  debt 
actually  due  and  payable  to  nim  from  the  debtor,  whether  its  recovery  is 
or  is  not  barred  by  the  law  in  force  for  the  time  being  as  to  the  limitation 
of  suits. 

61.  Where  NEITHER  PARTY  MAKES  any  APPROPRIATION, 
the  payment  shall  be  applied  in  discharge  of  the  debts  in  order  of  time, 
whether  they  are  or  are  not  barred  by  the  law  in  force  for  the  time  being 
as  to  the  limitation  of  suits.  If  the  debts  are  of  e^ual  standing,  the  pay- 
ment shall  be  applied  in  discharge  of  each  proportionably. 

CoNTBAcrrs  whioh  need  not  be  Pebformed. 

62.  If  the  parties  to  a  contract  agree  to  SUBSTITUTE  a  NEW 
CONTRACT  for  it,  or  to  rescind  or  alter  it,  the  original  contract  need  not 
be  performed. 

Illustrations. 

(a.)  A  owes  money  to  B  under  a  contract  It  is  agreed  between  A,  B  snd  C 
that  B  shall  thenceforth  accept  C  as  his  debtor  instead  of  A.  The  old  debt  of  A  to  B 
is  at  an  end,  and  a  new  debt  from  C  to  B  has  been  contracted. 

(6.)  A  owes  B  10,000  rupees.  A  enters  into  an  arrang^ement  with  B,  and  girei 
B  a  mortgage  of  his  (A's)  estate  for  5,000  rupees  in  place  of  the  debt  of  10,000  mpees. 
This  is  a  new  contract  and  extinguishes  the  old. 

(c.)  A  owes  B  1,000  rupees  under  a  contract  B  owes  C  1,000  rupees.  B  ordert 
A  to  credit  C  with  1,000  rupees  in  his  books,  but  C  does  not  assent  to  the  anangemeot 
B  still  owes  C  1,000  ropees,  and  no  new  contract  has  been  entered  into. 

6a  Every  promisee  may  DISPENSE  WITH,  or  remit  wholly  or  in 
part,  the  PERFORMANCE  of  the  promise  made  to  him,  or  may  extend 
the  time  for  such  performance^  or  may  accept  instead  of  it  any  sati^ac- 
tion  which  he  thinks  fit 

Illustrations. 

(a.)  Apromisesto  paint  a  picture  forB.  B  afterwards  forbids  him  to  dow. 
A  IS  no  longer  bound  to  perform  the  promise. 

(ft.)  A  owes  B  6,000  rupees.  A  pays  to  B,  and  B  accepts,  in  satisfaction  of  the 
whole  debt  2,000  rupees  paid  at  the  time  and  place  at  which  the  6,000  rupees  wtfs 
payable.    The  whole  debt  is  discharged. 
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(e.)  A  owM  B  5,000  mpteti  G  pAyt  to  B  1,000  rapees,  and  B  Accepts  tbem,  in 
satUfaction  of  his  cUiin  on  A.    This  payment  is  a  dischar^  of  the  whole  claim. 

(d.)  A  owes  B.  under  a  contract,  a  sum  of  money,  the  amount  of  which  has  not 
b^en  ascertained.  A,  withoat  ascertaining  the  amoant,  ^ves  to  B,  and  B,  in  satis- 
faction thereof,  accepts  the  snm  of  2,000  mpees.  Thit  is  a  discharge  of  the  whole 
debt,  whaterer  may  be  its  amount. 

(e.)  A  owes  B  2,000  rupees^  and  is  also  indebted  to  other  creditors.  A  makes  an 
mrrangement  with  his  creditors,  including  B,  to  pay  them  a  compensation  of  eight 
annas  in  the  rupee  upon  their  respective  demands.  Payment  to  B  of  1,000  rupees  is 
a  discharge  of  Fs  demands. 

64.  When  a  person,  at  whose  option  a  contract  is  voidable,  rescinds 
it,  the  other  party  thereto  need  not  perforin  any  promise  therein  contained 
in  which  he  is  promisor.  The  party  RESCINDINa  a  VOIDABLE  CON- 
TRACT  shall,  if  he  have  received  any  benefit  thereunder  from  another 
party  to  such  contract,  RESTORE  such  BENEFIT,  so  far  as  may  be,  to 
the  person  from  whom  it  was  received. 

65.  When  an  AGREEMENT  is  discovered  to  be  VOID,  or  when  a 
contract  becomes  void,  any  person  who  has  received  any  ADVANTAGE 
under  such  agreement  or  contract  is  bound  to  RESTORE  it  or  to  make 
compensation  for  it  to  the  person  from  whom  he  received  it. 

IllustraHoru, 

(a.)  A  pays  B  1,G00  rupees  in  consideration  of  Fs  promising  to  marry  0,  A*s 
daughter;  Cf  is  dead  at  the  time  of  the  promise*  The  agreement  is  void  but  B  must 
repay  A  the  1,000  rupees. 

(6.)  A  contracts  with  B  to  deliver  to  him  250  maunds  of  rice  before  the  first  of 
May.  A  delivers  ISO  maunds  only  before  that  day,  and  none  after.  B  retains  the 
130  maunds  after  the  first  of  May.    He  is  bound  to  pay  A  for  them. 

(c)  A,  a  singer,  contracts  with  B.  the  manager  of  a  theatre,  to  sing  at  his  theatre 
for  two  nights  in  every  week  during  tne  next  two  months,  and  B  en^^ages  to  pay  her 
a  hundred  rupees  for  each  night's  performance.  On  the  sixth  night,  A  wilfully 
absents  herself  from  the  theatre,  and  B,  in  consequence,  rescinds  the  contract  B  must 
pay  A  for  the  five  nights  on  which  she  had  sung. 

{d,)  A  contracts  to  sing  for  B  at  a  concert  for  1,000  rupees,  which  are  paid  io 
advance.  A  is  too  ill  to  sing.  A  is  not  bound  to  make  compensation  to  B  for  the 
loss  of  the  profits  which  B  would  have  made  if  A  had  been  able  to  sing,  but  must  re- 
fund to  B  the  1,000  rupees  paid  in  advance. 

66.  The  RESCISSION  of  a  voidable  contract  may  be  COMMUNI- 
GATED  or  REVOKED  in  the  same  manner,  and  subject  to  the  same  rules, 
as  apply  to  the  communication  or  revocation  of  a  proposal. 

67.  If  any  promisee  NEGLECTS  or  refuses  TO  AFFORD  the  pro- 
misor reasonable  FACILITIES  FOR  the  PERFORMANCE  of  his  promise' 
the  promisor  is  excused  by  such  neglect  or  refusal  as  to  any  non-perform- 
ance caused  thereby. 

Ultutrations. 
A  contracts  with  B  to  repair  B*s  house. 

B  neglects  or  refuses  to  point  out  to  A  the  places  in  which  his  house  requires 
repair. 
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A  is  excused  for  tlie  non-peiformMiee  of  the  oontnct,  if  it  is  caused  by  such 
neglect  or  refusaL 


CHAPTER  V. 

Of  certain  Relations  resembling  those 
created  by  Contract. 

68.  If  a  PERSON,  INCAPABLE  OP  entering  into  a  CX)NTRACT, 
or  any  one  whom  he  is  legally  bound  to  support,  is  supplied  bv  another 
person  with  NECESSARIES  suited  to  his  condition  in  life,  the  person 
who  has  furnished  such  supplies  is  entitled  to  be  reimbursed  from  the 
property  of  such  incapable  person. 

lUustrattons. 

(a)  A  supplies  B,  a  lanatic,  with  necessaries  soitable  to  his  condition  in  life. 
A  is  entitled  to  be  reimbursed  from  B's  property. 

(6)  A  sapplies  the  wife  and  children  of  B,  a  lunatic,  with  necessaries  suitabla 
to  their  condition  in  life.    A  is  entitled  to  be  reimbursed  from  B*s  property. 

69.  A  PERSON,  who  is  INTERESTED  IN  the  PAYMENT  of 
money  which  another  is  bound  by  law  to  pay,  and  who  therefore  PAYS 
IT,  is  entitled  to  be  REIMBURSED  by  the  other. 

Illustration, 

6  holds  land  in  Bengal  on  a  lease  ^nted  by  A,  the  zamindar.  The  rereoue 
payable  by  A  to  the  Government  being  in  arrear,  his  land  is  advertised  for  sale  by 
the  Grovemment.  Under  the  revenue  law,  the  consequence  of  such  sale  will  be  the 
annulment  of  B's  lease.  B,  to  prevent  the  sale  and  the  consequent  annulment  of 
his  own  lease,  pays  to  the  Government  the  sum  due  from  A.  A  is  bound  to  make 
good  to  B  the  amount  so  paid. 

70.  Where  a  PERSON  lawfully  DOES  ANYTHING  FOR  ANOTHER 
person,  or  delivers  anything  to  him,  not  intending  to  do  so  gratuitously, 
AND  SUCH  OTHER  PERSON  ENJOYS  the  BENEFIT  thereof,  the  latter 
is  bound  to  make  compensation  to  the  former  in  respect  of,  or  to  restore, 
the  thing  so  done  or  delivered. 

Illustrations. 

(a.)  A,  a  tradesman,  leaves  goods  at  B*s  house  by  mistake.  B  treats  the  goods 
as  his  own.    He  is  bound  to  pay  A  for  them. 

{h,)  A  saves  B*s  property  from  fire.  A  is  not  entitled  to  compensation  from  B 
if  the  circumstances  show  that  he  intended  to  act  gratuitously* 

71.  A  person  who  FINDS  GOODS  belonging  to  another,  and  takes 
them  into  his  custody,  is  subject  to  the  same  responsibility  as  a  bailee. 

72.  A  person  to  whom  MONEY  has  been  PAID  or  any  thing  de- 
livered BY  MISTAKE,  or  under  coercion,  must  repay  or  return  it 
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Illustrations, 

(a.)  A  «od  B  joinUy  owe  100  rnpees  to  C.  A  alonepftys  the  amount  to  C,  and 
B,  Dot  knowing  this  fact,  pays  100  nipeea  over  again  to  C.  C  is  boand  to  repay  the 
amoont  to  B. 

(b,)  A  railway  company  refoses  to  delirer  np  certain  goods  to  the  consignee 
except  npon  the  payment  of  an  illegal  charge  for  carriage.  The  consignee  pays  the 
snm  charged  in  order  to  obtain  the  goods.  He  is  entitlM  to  recover  so  much  of  the 
charge  as  was  illegally  excesMve. 


CHAPTER  VL 

Of  the  Consequences  of  Breacli  of  Contract. 

73.  When  a  (X)NTRACT  has  been  BROKEN,  the  party  who  suffers 
by  such  breach  is  entitled  to  receive  from  the  party  who  has  broken  the 
contract  COMPENSATION  for  any  loss  or  damage  caused  to  him  thereby, 
which  naturally  arose  in  the  usual  course  of  things  from  such  breach,  or 
which  the  parties  knew,  when  they  made  the  contract,  to  be  likely  to  re- 
sult from  the  breach  of  it. 

Such  compensation  is  not  to  be  given  for  any  remote  and  indirect  loss 
or  damage  sustained  by  reason  of  the  breach. 

When  an  OBLIGATION  RESEMBLING  those  created  by  CONTRACT 
has  been  incurred  and  has  NOT  been  DISCHARGED,  any  person  injured 
by  the  failure  to  discharge  it  is  entitled  to  receive  the  same  COMPENSA- 
TION from  the  party  in  default  as  if  such  person  had  contracted  to 
discharge  it  and  had  broken  his  contract. 

Explanation, — In  estimating  the  loss  or  damage  arising  from  a  breach 
of  contract,  the  means  which  existed  of  remed3ring  the  inconvenience 
caused  by  the  non-performance  of  the  contract  must  be  taken  into  account 

lUusirations, 

(a.)  A  contracts  to  sell  and  deliver  50  maands  of  saltpetre  to  B,  at  a  certain 
price  to  be  paid  on  delivery.  A  breaks  his  promise.  B  is  entitled  to  receive  from  A. 
Dv  way  of  compensation,  the  sum,  if  any,  by  which  the  contract  price  falls  short  of 
the  price  for  wnich  B  might  have  obtained  60  maands  of  saltpetre  of  like  quality  at 
the  time  when  the  saltpetre  ought  to  have  been  delivered* 

(b,)  A  hires  B's  ship  to  go  to  Bombay  and  there  take  on  board,  on  the  first  of 
Jannarv,  a  cargo,  which  A  is  to  provide,  and  to.  bring  it  to  Calcatta,  the  freight  to  be 
paid  wLen  earned.  B*s  ship  does  not  go  to  Bombay,  but  A  has  opportunities  of  pro- 
curing suitable  conveyance  for  the  cargo  upon  terms  as  advantageous  as  those  on 
which  he  had  chartered  the  ship.  A*availshimself  of  those  opportunities,  but  is  put 
to  trouble  and  expense  in  doing  so.  A  is  entitled  to  receive  compensation  from  B  in 
respect  of  such  trouble  and  expense. 

(c)  A  contracts  to  buy  of  B,  at  a  stated  price,  50  maunds  of  rice,  no  time  being 
fixed  for  delivery.  A  afterwards  informs  B  that  he  will  not  accept  the  rice  if  ten- 
dered to  him.  u  is  entitled  to  receive  from  A,  by  way  of  compensation,  the  amount, 
if  an^,  by  which  the  contract  price  exceeds  that  which  B  can  obtain  for  the  rice  at 
the  time  wheo  A  informs  B  that  he  will  not  accept  it. 
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(d.)  A  eontncts  to  buy  B*8  ship  for  60,000  rupees,  bat  breaks  his  promise.  A 
must  pay  to  B,  bjr  way  of  cbrnpeosation,  the  excess,  if  any,  of  the  contract  price 
over  toe  price  which  d  can  obtain  for  the  ship  at  the  time  of  the  bruach  of  promise. . 

(e.)  A,  the  owner  of  a  boat,  contracts  with  B  to  take  a  earfo  of  jute  to  Mirza- 
par,  for  sale  at  that  place,  starting^  on  a  specified  day.  The  boat,  owing  to  some 
ayoidabie  cause,  does  not  start  at  the  time  appointed,  whereby  the  arrival  of  the  cargo 
at  Mirsapur  is  delayed  beyond  the  time  when  it  would  have  arrived  if  the  boat  had 
sailed  according  to  the  contract.  After  that  date,  and  before  the  arrival  of  the  cargo, 
the  price  of  j ate  falls.  The  measure  of  the  compensation  pa3rable  to  B  by  A  is  the 
diiference  between  the  price  which  B  could  have  obtained  for  the  cargo  at  Mirzapor 
at  the  time  when  it  would  have  arrived  if  forwarded  in  dae  course,  and  its  market 
price  at  the  time  when  it  actually  arrived. 

(/.)  A  contracts  to  repair  B's  house  in  a  certain  manner,  and  receives  payment 
in  advance.  A  repairs  the  house,  but  not  according  to  contract  B  is  entitled  to 
recover  from  A  the  cost  of  making  the  repairs  conform  to  the  contract. 

(a,)  A  contracts  to  let  his  ship  to  B  for  a  year,  from  the  first  of  January,  for  a 
certain  price.  Freights  rise,  and,  on  the  first  ot  January,  the  hire  obtainable  for  the 
ship  is  higher  than  the  contract  price.  A  breaks  his  promise.  He  must  pay  to  B,  by 
way  of  compensation,  a  sum  eqiud  to  the  difference  between  the  contract  price  and 
the  price  for  which  B  could  hire  a  similar  ship  f ot  a  year  on  and  from  the  first  of 
January. 

(A.)  A  contracts  to  supply  B  with  a  certain  quantity  of  iron  at  a  fixed  price, 
being  a  higher  price  than  that  for  which  A  could  procure  and  deliver  the  iron.  B 
wrongfully  refuses  to  receive  the  iron.  B  must  pay  to  A  by  way  of  compensatioo  the 
difference  betw^n  the  contract  price  of  the  iron  and  the  sum  for  which  A  could  have 
obtained  and  delivered  it 

(i.)  A  delivers  to  B,  a  common  carrier,  a  machine  to  be  conveyed  without  delay 
to  A's  mill,  informing  B  that  his  mill  is  stopped  for  want  of  the  machine.  B  unrea- 
sonably delays  the  delivery  of  the  machine,  and  A,  in  consequence,  loses  a  profitable 
contract  with  the  Government  A  is  entitled  to  receive  from  B,  by  way  of  compensa- 
tion, the  average  amount  of  profit  which  would  have  been  made  by  the  woriun^  of 
the  mill  during  the  time  that  delivery  of  it  was  delayed,  but  not  ue  loss  sustaiosd 
through  the  loss  of  the  Government  contract 

(j,)  A,  having  contracted  with  B  to  supply  B  with  1,000  tons  of  iron  at  100  n- 
pees  a  ton,  to  be  delivered  at  a  stated  time,  contracts  with  C  for  the  purchase  of 
1,000  tons  of  iron  at  80  rupees  a  ton,  telling  C  that  he  does  so  for  the  purpose  of  per- 
forming his  contract  with  B.  C  fails  to  perform  his  contract  with  A,  who  cannot 
procure  other  iron,  and  B,  in  consequence,  resdods  the  contract  C  must  pay  to  A 
20,000  rupees,  being  the  profit  which  A  would  have  made  by  the  performance  of  his 
contract  with  B. 

(k,)  A  contracts  with  B  to  make  and  deliver  to  B,  by  a  fixed  day,  for  a  specified 
price,  a  certain  piece  of  machineiy.  A  does  not  deliver  the  piece  of  machinery  at  the 
time  specified,  and,  in  consequence  of  this,  B  is  obliged  to  procure  another  at  a 
higher  price  than  that  which  he  was  to  have  paid  to  A,  and  is  prevented  from  per- 
forming a  contract,  which  B  had  made  with  a  third  person  at  the  time  of  bis  contract 
with  A  (but  which  had  not  been  then  comnranicated  to  A),  and  is  compelled  to  make 
compensation  for  breach  of  that  contract  A  munt  pay  to  B,  by  way  of  compensation, 
the  difference  between  the  contract  price  of  the  piece  of  machinery  and  the  sum 
paid  by  B  for  another,  but  not  the  sum  paid  l>y  B  to  the  third  person  by  way  ol 
compensation. 

(2.)  A,  a  builder,  contracts  to  erect  and  finish  a  house  by  the  first  of  January,  in 
order  that  B  may  give  possession  of  it  at  that  time  to  C,  to  whom  B  has  contracted 
to  let  it  A  is  ioformed  of  the  contract  between  B  and  C.  A  builds  the  house  so 
badly  that,  before  the  first  of  January,  it  falls  down  and  has  to  be  re-built  by  B,  who, 
in  consequence,  loses  the  rent  which  he  was  to  have  received  from  C,  and  is  obliged 
to  make  compensation  to  C  for  the  breach  of  hif  contract    A  mnat  nuika  eompena*- 
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tion  to  B  for  the  cost  of  n-boUdiiig  the  koofe,  for  the  rent  lost,  and  for  the  eompen- 
■ation  made  to  C 

(m.)  A  eellB  certain  merdiandise  to  6,  warranting  it  to  be  of  a  particular  quality, 
and  B,  in  reliance  upon  this  warranty,  sells  it  to  C  with  a  similar  warranty.  The 
goods  proye  to  be  not  according  to  the  warranty,  and  B  becomes  liable  to  pay  C  a 
sum  of  money  by  way  of  compensation.    B  is  entitled  to  be  reimbursed  this  sum  by  A* 

(a.)  a  contracts  to  pay  a  sum  of  money  to  B  on  a  day  specified.  A  does  not 
pay  the  money  on  that  day.  B,  in  consequence  of  not  receiyin^  the  money  on  that 
OB-y^  is  miable  to  pay  his  debts,  and  is  totally  ruined.  A  is  not  liable  to  make  good  to 
B  anything  except  the  principal  sum  he  contracted  to  pay,  together  with  interest  up 
to  the  day  of  payment. 

(o.)  A  contracts  to  deliyer  50  mannds  of  saltpetre  to  B  on  the  first  of  January, 
at  a  certain  price.  B  alterwards,  before  the  first  of  January,  contracts  to  sell  the 
saltpetre  to  G  at  a  price  higher  than  the  market  price  of  the  first  of  January.  A 
breaks  his  promise.  In  estimating  the  compensation  payable  by  A  to  B,  the  market 
price  of  the  first  of  January,  and  not  the  profit  which  would  haye  arisen  to  B  from 
the  sale  to  C,  is  to  be  taken  into  account 

(p.)  A  contracts  to  sell  and  deliyer  600  bales  of  cotton  to  B  on  a  fixed  day.  A 
knows  nothing  of  B's  mode  of  conducting  his  business.  A  breaks  his  promise,  and  B, 
baying  no  cotton,  is  obliged  to  close  his  mill.  A  is  not  respouslble  to  B  for  the  loss 
caused  to  B  by  the  closing  of  the  mill. 

(q.)  A  contracts  to  sell  and  deliyer  to  B,  on  the  first  of  January,  certain  cloth 
which  B  intends  to  manufacture  into  caps  of  a  particular  kind^  for  which  there  is  no 
demand,  except  at  that  season.  The  cloth  is  not  deliyered  till  after  the  appointed 
time,  and  too  late  to  be  used  that  year  in  making  caps.  B  is  entitled  to  receiye  from 
A,  by  way  of  compensation,  the  difference  between  the  contract  price  of  the  cloth  and 
its  market  price  at  the  time  of  deliyery,  but  not  the  profits  which  he  expected  to 
obtain  by  making  caps,  nor  the  expenses  which  he  has  been  put  to  in  making  pre- 
paration for  the  manufacture. 

(r.)  A,  a  ship-owner,  contracts  with  B  to  conyey  him  from  Calcutta  to  Sydney 
in  A's  ship,  sailing  on  the  first  of  January,  and  B  pays  to  A,  by  way  of  deposit,  one- 
half  of  his  passage-money.  The  ship  does  not  sail  on  the  first  of  January,  and  B, 
after  being,  inconsequence,  detained  in  Calcutta  for  some  time,  and  thereby  put  to 
Bome  expense,  proceeds  to  Sydney  in  another  yessel,  and,  in  consequence,  amying  too 
late  in  Sydney,  loses  a  sum  of  money.  A  is  liable  to  repay  to  B  his  deposit  with 
interest,  and  the  expense  to  which  he  is  put  by  his  detention  in  Calcutta,  and  the 
excess,  if  any,  of  the  passage-money  paid  for  the  second  ship  oyer  that  agreed  upon 
for  the  first,  but  not  the  sum  of  money  which  B  lost  by  arriying  in  Sydney  too  late. 

74.  When  a  contract  has  been  broken,  if  a  SUM  is  NAMED  IN 
the  'CONTRACT  as  the  amount  TO  BE  PAID  IN  CASE  OF  such 
BREACH,  the  party  complaining  of  the  breach  is  entitled,  whether  or 
not  actual  damage  or  loss  is  proved  to  have  been  caused  thereby,  to 
receive  from  the  party  who  nas  broken  the  contract  REASONABLE 
COMPENSATION  not  exceeding  the  amount  so  named. 

Exception, — ^When  any  person  enters  into  any  bail-bond,  recognizance 
or  oiher  instrument  of  the  same  nature,  or,  under  the  provisions  of  any  law 
or  under  the  orders  of  the  Government  of  India  or  of  any  Local  Govern- 
ment, gives  any  bond  for  the  performance  of  any  public  duty  or  act,  in 
which  the  public  are  interested,  he  shall  be  liable,  upon  breach  of  the 
condition  of  any  such  instrument,  to  pay  the  whole  sum  mentioned  therein. 

Explanation, — A  person  who  enters  into  a  contract  with  Government 
does  not  necessarily  thereby  undertake  any  public  duty  or  promise  to  do 
an  act  in  which  Uie  public  are  interested. 
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IlkutnUians. 

(a.)  A  contracts  with  B  to  pay  B  Rg.  1,000  if  he  fails  to  pav  B  Ba.  600  on  a 
given  day.  A  &il8  to  pay  B  Ba.  600  on.  that  day.  B  is  entitled  to  reoover  from  A 
aoch  compensation,  not  exceeding  Ra.  1,000,  aa  the  Conrt  considers  reaaonahle. 

(6.)  A  contracts  with  B  that  if  A  practises  as  a  snrgeon  within  Calcutta,  he  will 
pay  B  Rs.  6,000.  A  j^ractises  as  a  surgeon  in  Calcutta.  B  is  entitled  to  snch  com- 
pensation, not  exceeding  Bs.  6,000,  as  the  Coort  considers  reasonable. 

(c)  A  gires  a  recognizance  binding  him  in  a  penalty  of  Rs.  600  to  appear  in 
Conrt  on  a  certain  day.  He  forfeits 'his  recognizance.  He  is  liable  to  pay  the  wh<de 
penalty. 

75.  A  person  who  RIGHTFULLY  RESCINDS  a  CONTRACT,  is 
entitled  to  COMPENSATION  for  any  damage  which  he  has  sustained 
through  the  non-fulfilment  of  the  contract. 

lUustrcttian. 

(a.)  A,  a  singer,  contracts  with  B,  the  manager  of  a  theatre,  to  sing  at  his 
thea^  for  two  nights  in  ever^  week  daring  the  next  two  months,  and  B  enga^  to 
pay  her  100  rupees  for  each  night's  performance.  On  the  sixth  night,  A  wilfully 
absents  herself  from  the  theatre,  and  B,  in  consequence,  rescinds  the  contract  B  is 
entitled  to  claim  compensation  for  the  damage  which  he  has  sustained  through  the 
non-fulfilment  of  the  contract 


CHAPTER  Vn. 

Sale  of  Goods. 

When  Pbopertt  in  Goods  sold  passes. 

76.  In  this  chapter,  the  word  *  GOODS'  means  and  includes  every 
kind  of  moveable  property. 

77.  SALE  is  the  exchange  of  property  for  a  price.  It  involves  the 
transfer  of  the  ownership  of  the  thing  sold  from  the  seller  to  the  huyer. 

78.  Sale  is  EFFECTED  BT  offer  and  acceptance 
of  ascertained  goods  for  a  price, 

or  of  a  price  for  ascertained  goods, 

together  with  payment  of  the  price  or  delivery  of  the  goods,  or  with 
tender,  part  payment,  earnest,  or  part  deliverv,  or  with  an  agreement, 
express  or  implied,  that  the  payment  or  delivery  or  both,  shall  be 
postponed. 

Where  there  is  a  contract  for  the  sale  of  ascertained  goods,  the  pro- 
perty in  the  goods  sold  passes  to  the  buver  when  the  whole  or  part  of  the 
price,  or  when  the  eameist,  is  paid,  or  when  the  whole  or  part  of  the  goods 
IS  delivered. 
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If  the  parties  agree  expresely,  or  by  implication,  that  the  payment  or 
ddivery,  or  both  shall  be  postponed,  the  property  passes  as  soon  as  the 
proposal  for  sale  is  accepted. 

JUustrations. 

(a,)  B  offen  to  boy  A'b  horse  for  500  mpeei.  A  accepts  Fb  offer,  and  deUvers 
the  horie  to  B.    The  horae  becomes  B*b  property  on  delivery. 

{b.)  A  sends  goods  to  B,  with  the  request  that  he  will  bay  them  at  a  stated 
price  if  he  approres  of  them,  or  return  them,  if  he  does  not  approve  of  them.  B  re- 
tains the  goods,  and  inf  orma  A  that  he  approves  of  them.  Tne  gooda  become  B'a 
irhen  B  retaina  them. 

(c)  B  offers  A,  for  his  horse,  1,000  mpees,  the  horse  to  be  delivered  to  B  on  a 
stated  day,  and  the  price  to  be  paid  on  another  stated  day.  A  accepts  the  offer.  The 
horse  becomes  B's  as  soon  as  the  proposal  ia  accepted. 

(dL)  B  offers  A,  for  his  horse,  1,000  rupees,  on  a  month's  credit.  A  accepts  the 
offer.    The  horse  becomes  B*s  as  soon  as  the  offer  is  accepted. 

(«.)  B,  on  the  Ist  January,  offers  to  A,  for  a  quantity  of  rice,  2,000  rupees,  to  be 
paid  on  the  Ist  March  following,  the  rice  not  to  be  taken  away  till  paid  for.  A  ac- 
cepts the  offo;    The  rice  becomes  B's  as  soon  as  the  offer  is  accepted. 

79.  Where  there  is  a  contract  for  the  sale  of  a  THING  which  has 
TET  TO  BE  ASCERTAINED,  made,  or  finished,  the  ownership  of  the 
tiling  is  not  transferred  to  the  buyer  until  it  is  ascertained,  made,  or 
finicuQed. 

IlkutraHons. 

B  orders  A,  a  bane-builder,  to  make  him  a  barge.  The  price  is  not  made  payable 
by  instalments.  While  the  barge  is  building,  B  pays  to  A  money  from  time  to  time 
on  account  of  the  price.  The  ownership  of  the  barge  does  not  pass  to  B  until  it  is 
finiahed. 

80.  WHERE,  by  a  contract  for  the  sale  of  goods,  the  SELLER  IS 
TO  DO  ANYTHING  TO  THEM  for  the  purpose  of  putting  them  into  a 
state  in  which  the  buyer  is  to  take  them,  the  sale  is  not  complete  until 
such  thing  has  been  done. 

lUusiration, 

(a.)  X,  a  ship-builder,  contracts  to  sell  to  B,  for  a  stated  price,  a  vessel  which 
IB  lying  in  A*s  yard ;  the  vessel  to  be  rigged  and  fitted  for  a  voyage,  and  the  price  to 
be  paid  on  delivery.  Under  the  contract  the  property  in  the  vessel  does  not  pass  to 
B  until  the  vessel  has  been  rigged,  fitted  up,  and  delivered. 

81.  WHERE  ANYTHING  remains  TO  BE  DONE  to  the  goods  by 
the  seller  FOR  the  purpose  of  ASCERTAINING  the  amount  of  the 
PRICE,  the  sale  is  not  complete  until  this  has  been  done. 

Ilhsirations. 

(a.)  A,  owner  of  a  stack  of  bark,  contracts  to  sell  it  to  B,  weig^  and  deliver  it  at 
100  rupees  per  ton.  B  agrees  to  take  and  pay  for  it  on  a  certain  day.  Part  is  weighed 
and  delivered  to  B,  the  ownership  of  the  residue  is  not  transferred  to  B  until  it  has 
been  weighed  pursuant  to  the  contract. 
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(&.)  A  contracts  to  tell  a  heap  of  elay  to  B  at  a  ceitain  price  per  ton.  B  ia,  bj 
the  contract,  to  load  the  da^  in  his  own  carts,  and  to  weigh  each  load  at  a  certain 
weighing  machine,  which  his  carts  most  pass  on  their  way  from  A's  ground  to  Fs 
place  of  deposit  Here  nothing  more  remains  to  be  done  by  the  seller ;  thesale  is  com- 
plete and  tne  ownership  of  the  heap  of  clay  is  transferred  at  once. 

82.  Where  the  GOODS  are  NOT  ASCERTAINED  AT  the  TIME  OP 
making  the  CONTRACT  of  sale,  it  is  neoessaiy  to  the  completion  of  the 
sale  that  the  goods  shall  be  ascertained. 

lUustroHon, 

A  agrees  to  tell  B  20  tons  of  oil  in  A*8  cisterns.  A*s  cisterns  contain  more  thaa  20 
tons  of  oil.    No  portion  of  the  oil  has  become  the  property  of  B» 

83.  Where  the  GOODS  ar^  NOT  ASCERTAINED  AT  the  TIME  OP 
making  the  AGREEMENT  for  sale,  but  goods  answering  the  description 
in  the  agreement  are  subsequently  APPROPRIATED  by  one  party,  for 
the  purpose  of  the  agreement,  and  that  appropriation  is  assented  to  by 
the  other,  the  goods  have  been  ascertained,  and  the  sale  is  complete. 

lUtistration, 

A,  haying  a  quantity  of  sugar  in  bulk  more  than  sufficient  to  fill  20  kogsheadi^ 
contracts  to  sell  tf  20  hogsheads  of  it.  After  the  contract,  A  fills  20  hogsheads  with  the 
sugar,  and  gives  notice  to  B  that  the  hogsheads  are  ready  and  requires  him  to  take 
them  away.  B  savs  he  will  take  them  as  soon  as  he  can.  By  this  appropriation  by  A 
and  assent  by  B,  the  sugar  becomes  the  property  of  B. 

84.  Where  the  ^oods  are  not  ascertained  at  the  time  of  making  the 
contract  of  sale,  and  bv  the  terms  of  the  contract,  tiie  seller  is  to  do  an 
act  with  reference  to  the  goods  which  cannot  be  done  until  they  are  ap- 
propriated to  the  buyer,  the  SELLER  has  a  RIGHT  TO  SELECT  any 
GOODS  answering  to  the  contract,  and  by  his  doing  so,  the  goods  are 
ascertained. 

lilustraUon, 

B  agrees  with  A  to  purchase  of  him,  at  a  stated  price,  to  be  paid  on  a  fixed  day,  60 
maunds  of  rice  out  of  a  larger  quantity  in  A*b  granary.  It  is  agreed  that  B  shall  send 
sacks  for  the  rice,  and  that  A  shall  put  the  rice  into  them.  B  does  so,  and  A  pots  60 
maunds  of  rice  into  the  sacks.    The  goods  have  been  ascertained. 

85.  Where  an  agreement  is  made  for  the  sale  of  IMMOVEABLE 
AND  MOVEABLE  property  COMBINED,  the  ownership  of  the  moveable 
property  does  not  pass  before  the  transfer  of  the  immoveable  property. 

lUmtration, 

A  agrees  with  B  for  the  sale  of  a  house  and  furniture.  The  ownership  of  the 
furniture  does  not  pass  to  B  until  the  house  is  conveyed  to  B. 

86.  When  ^oods  have  become  the  property  of  the  buyer,  he  must 
bear  any  LOSS  arising  FROM  their  DESTRUCTION  or  injury. 
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Illustrations. 

(a,)  B  oflen,  and  A  aceepts,  100  rnpeee  for  a  stack  of  firewood  standinff  on  A*s 
premises,  the  firewood  to  be  allowed  to  remain  on  A's  premises  till  a  certain  day,  and 
not  to  be  uken  away  till  paid  for.  Before  payment,  and  while  the  firewood  is  on  A*a 
premises,  it  is  accidentally  destroyed  by  fire.    B  mast  bear  the  loss. 

(&.)  A  bids  1,000  rapees  for  a  picture  at  a  sale  by  auction.  After  the  bid  it  is 
injured  bv  anaccident  If  the  accident  happens  before  the  hammer  falls,  the  loss  falls 
on  the  seller ;  if  afterwards  on  A. 

87.  When  there  is  a  coniaract  for  the  sale  of  GOODS  NOT  yet  IN 
EXISTENCE,  the  ownerahip  of  the  goods  may  be  transferred  by  acts 
done,  after  the  goods  are  prodaced,  in  pursuance  of  the  contract  by  the 
seller,  or  by  the  buyer  with  the  seller's  assent. 

lUustraiions. 

(a.)  A  contracts  to  sell  to  B,  for  a  stated  price,  all  the  indigo  which  shall 
be  prodnoed  at  A*s  &ctory  daring  the  ensuing  year.  A,  when  the  indigo  has 
been  manufactured,  gires  B  an  acsnowledgment  that  he  holds  the  indigo  at  his 
disposaL  The  ownenhip  of  the  indigo  vests  in  B  from  the  date  of  ihe  acknow- 
ledgment. 

(i.)  A,  for  a  stated  price,  contracts  that  B  may  take  and  sell  any  crops  that 
shall  he  grown  on  A's  land  in  succession  to  the  crops  then  standing.  Under  this 
contract,  B,  with  the  assent  of  A,  takes  possession  of  some  crops  grown  in  succession 
to  the  crops  standing  at  the  time  of  the  contract.  The  ownersnip  of  the  crops,  when 
taken  possession  of,  vests  in  B. 

(c)  A,  for  a  stated  price,  contracts  that  B  may  take  and  sell  any  crops  that 
shall  be  grown  on  his  land  in  succession  to  the  crops  then  standing.  Under  this  con- 
tract B  applies  to  A  for  possession  of  some  crops  Krown  in  succession  to  the  crops 
which  were  standing  at  the  time  of  the  contract.  A  refuses  to  give  possession.  The 
ownership  of  the  crops  has  not  passed  to  B,  though  A  may  commit  a  brosch  of 
contract  in  refusing  to  give  possession. 

88.  A  contract  for  the  SALE  OF  GOODS  to  be  delivered  at  a  future 
day  is  binding,  though  the  eoods  are  NOT  IN  the  POSSESSION  OF  the 
SELLER  at  Sie  time  of  maJcing  the  contract,  and  though,  at  that  time, 
he  has  no  reasonable  expectation  of  acquiring  them  otherwise  than  by 
purchase. 

lUustraHon. 

A  contracts,  on  the  first  January,  to  sell  B  50  shares  in  the  East  Indian  Railway 
Company,  to  be  delivered  and  paid  for  on  the  first  March  of  the  same  year.  A,  at  the 
time  of  making  the  contract,  is  not  in  possession  of  any  shares.  The  contract  is 
valid* 

89.  Where  the  PRICE  of  goods  sold  is  NOT  FIXED  by  the  con- 
tract of  sale,  the  buyer  is  bound  to  pay  the  seller  such  a  price  as  the 
Ck)urt  considers  reasonable. 

lUustrcUion. 

B,  living  at  Patna,  orders  of  A,  a  coach-builder  at  Calcutta,  a  carriage  of  a  parti- 
cular description.  Nothing  is  said  by  either  as  to  the  price.  The  order  having  been 
executed,  and  the  price  bemgin  dispute  between  the  buyer  and  the  seller,  the  Court 
must  decide  what  pnce  it  considers  reasonable. 
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Dbliykrt. 

90.  DELIVERY  of  goods  sold  may  be  MADE  BY  doing  anything 
which  has  the  effect  of  patting  them  in  the  possession  of  the  buyer,  or  or 
any  person  authorized  to  hold  them  on  his  behalf. 

lUuBtraHoru, 

(a.)  A  lelli  to  6  a  hone,  and  causes  or  permits  it  to  be  remored  from  A*8 
stables  to  B's.    The  lemoyal  to  B's  stable  is  a  delivery. 

(&.)  Bj  in  England,  orders  100  bales  of  cotton  from  A,  a  merchant  of  Bombay, 
and  sends  his  own  ship  to  Bombay  for  theootton.  The  potting  the  cotton  on  board 
the  ship  is  a  delivery  to  B. 

(c)  A  sells  to  B  certain  specific  goods  which  are  locked  np  in  a'  g^own.  A 
gives  B  the  key  of  the  godown,  in  order  that  he  may  get  the  goods.  This  is  a  deli- 
very. 

(d)  A  sells  to  B  five  specific  casks  of  oiL  The  oil  is  in  the  warehouse  of  A. 
B  sellB  the  five  casks  to  G.  A  receives  warehouse  rent  for  them  from  C  This 
amounts  to  a  deliveiy  of  the  oil  to  C,  as  it  shows  an  assent  on  the  part  of  A  to  hold 
the  goods  as  warehonseman  of  C. 

(«.)  A  sells  to  B  50  maonds  of  rice  in  thejpossession  of  G,  a  warehouseman.  A 
gives  B  an  order  to  C  to  transfer  the  rice  to  B,  and  G  assents  to  such  order,  and 
transfers  the  rice  in  his  books  to  B.    This  is  a  delivery. 

(/I)  A  acrrees  to  sell  B  five  tons  of  oil,  at  1,000  rupees  per  ton,  to  be  paid  for  at 
the  time  of  delivery.  A  gives  to  G,  a  wharfinger,  at  whose  wharf  he  had  twenty  tons 
of  the  oU,  an  order  to  tninsfer  five  of  them  into  the  name  of  B.  G  makes  the  trsas- 
f er  in  his  books,  and  gives  A's  clerk  a  notice  of  the  transfer  for  B.  A*s  clerk  takea 
the  transfer  notice  to  B,  and  offers  to  give  it  him  on  payment  of  the  price  of  the  oil. 
B  refuses  to  pav.  There  has  been  no  delivery  to  B,  as  B  never  assented  to  maka 
G  his  agent  to  hold  for  him  the  five  tons  selected  by  A. 

91.  A  DELIVERY  TO  a  WHARFINGER  OR  CARRIER  of  the 
goods  sold  has  the  same  effect  as  a  delivery  to  the  buyer,  but  does  not 
render  the  buyer  liable  for  the  price  of  goods  which  do  not  reach  him 
unless  the  delivery  is  so  made  as  to  enable  him  to  hold  the  wharfinger  (x 
carrier  responsible  for  the  safe  custody  or  delivery  of  the  goods. 

Illustration, 

B,  at  Agra,  orders  of  A,  who  lives  at  Galcutts.  three  casks  of  oil  to  be  sent  to 
him  by  railwav.  A  takes  three  casks  of  oil  directed  to  B  to  the  ndlway  station,  and 
leaves  them  there  without  conforming  to  the  rules  which  must  be  complied  with  in 
order  to  render  the  Railway  Gouipany  responsible  for  their  safety.  The  goods  do  not 
reach  B.    There  has  not  been  sufficient  ddivery  to  charge  B  in  a  suit  for  the  price. 

92.  A  DELIVERY  OF  PART  of  goods,  in  progress  of  the  deliverty 
of  the  whole,  has  the  same  effect,  for  the  purpose  of  passing  the  propery, 
in  such  goods,  as  a  delivery  of  the  whole  ;  out  a  deliverv  of  part  of  tne 
goods,  with  an  intention  of  severing  it  from  the  whole,  does  not  operate 
as  a  delivery  of  the  remainder. 

lUiMtrations. 

(a.)  A  ship  arrives  in  a  harbour  laden  with  a  cargo  consigned  to  A,  the  buyer 
of  the  cargo.  The  captain  begins  to  discharge  it,  and  delivers  over  part  of  the  goods 
to  A  in  progress  of  the  delivery  of  the  whole.  This  is  a  delivery  of  the  cargo  to  A 
for  the  purpose  of  passing  the  property  in  the  cargo. 
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(b,)  A  sells  to  B  a  iteck  of  firewood,  to  be  paid  f or  bj  6  on  deliyerf.  After  the 
sale,  B  applies  for  and  obtains  from  A  lea^  to  take  away  some  of  the  firewood.  This 
has  not  tne  legal  effect  of  deUvery  of  the  wIm^ 


(e.)  A  sells  60  maonds  of  rice  to  B.  The  rice  remains  in  A*s  warehouse.  After 
the  sale,  B  sells  to  C  10  maonds  of  the  rioe,  and  A,  at  B's  desire,  sends  the  10  maunds 
to  C    This  has  not  the  legal  effect  of  a  deuvery  of  the  whole. 


93.  In  the  absence  of  any  special  promise,  the  seller  of  goods  is 
NOT  BOUND  TO  DELIVER  them  UNTIL  the  buyer  APPLIES  for 
delivery. 

94.  In  the  absence  of  any  special  promise  as  to  delivery,  ^oods  sold 
are  to  be  delivered  at  the  PLACE  at  which  they  are  at  the  time  of  the 
sale ;  and  goods  contracted  to  be  sold  are  to  be  delivered  at  the  place  at 
which  they  are  at  the  time  of  the  contract  for  sale,  or,  if  not  then  in 
existence,  at  the  place  at  which  they  are  produced. 

Seller's  Lien. 

95.  Unless  a  contraiy  intention  appears  by  the  contract,  a  seller  has 
a  LIEN  on  sold  goods,  AS  LONG  AS  they  remain  IN  his  POSSESSION, 
AND  the  PRICE  or  any  part  of  it  remains  UNPAID. 

96.  Where,  by  the  contract,  the  PAYMENT  is  to  be  made  at  a 
FUTURE  day,  BUT  NO  TIME  is  FIXED  FOR  the  DELIVERY  of  the 
goods,  the  seller  has  NO  LIEN,  and  the  buyer  is  entitled  to  a  present 
delivery  of  the  goods  without  payment.  But  if  the  buyer  becomes 
insolvent  before  delivery  of  the  goods,  or  if  the  time  appointed  for  pay- 
ment arrives  before  the  delivery  of  the  goods,  the  seller  may  retain  the 
goods  for  the  price. 

Explanation. — A  person  is  INSOLVENT  who  has  ceased  to  pay  his 
debts  in  the  usual  course  of  business,  or  who  is  incapable  of  paying  them. 

Illustration. 

A  sells  to  B  a  quantity  of  sugar  in  A*s  warehouse.  It  is  agreed  that  three 
months'  credit  shall  be  given.  B  allows  the  sugar  to  remain  in  A*8  warehouse.  Be- 
fore the  expiry  of  three  months,  B  becomes  insolvent.  A  may  retain  the  goods  for 
the  price. 

97.  Where,  by  the  contract,  the  PAYMENT  is  to  be  made  at  a 
FUTURE  day,  AND  the  BUYER  ALLOWS  the  goods  to  remain  in  the 
POSSESSION  of  the  SELLER  until  that  day,  and  does  not  then  pay  for 
them,  the  seller  may  retain  the  goods  for  the  price. 

Illustration, 

A  sells  to  B  a  quantity  of  sugar  in  A's  warehonse.  It  is  affreed  that  three 
months'  credit  shall  be  given.  B  idlows  the  sugar  to  remain  in  A^s  warehouse  till 
the  expiry  of  three  months,  and  then  does  not  pay  for  them.  A  may  retain  the 
goods  xor  the  price. 

98.  A  SELLER,  IN  POSSESSION  of  goods  sold,  MAY  RETAIN 
them  for  the  price  AGAINST  any  SUBSEQUENT  BUYER,  unless  the 
seller  has  recognized  the  title  of  the  subsequent  buyer. 
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Btoppagb  in  Transit. 

99.  A  seller  who  has  parted  with  the  possessioii  of  the  goods,  and 
has  not  received  the  whole  price,  ma^,  if  the  bnyer  becomes  insolvent, 
stop  the  goods  while  they  are  in  transit  to  the  buyer. 

100.  GOODS  ARE  to  be  deemed  IN  TRANSIT  WHILE  they  are  in 
the  possession  of  the  carrier,  or  lodged  at  any  place  in  the  course  of 
transmission  to  the  buyer,  and  are  not  yet  come  into  possession  of  the 
)t)uyer  or  any  person  on  his  behalf,  otherwise  than  as  being  in  possession 
of  the  carrier  or  as  being  so  lodged. 

Illustrations. 

(a.)  B,  living  at  Madras,  orders  goods  of  A,  at  Patna,  and  directs  that  they  shall 
be  sent  to  Madras.  The  goods  are  sent  to  Calcutta,  and  there  delivered  to  Cj  a 
wharfinger,  to  be  forwarded  to  Madias.  The  goods,  while  they  are  in  the  possession 
of  C,  are  in  transit. 

(6.)  6,  at  Delhi,  orders  goods  of  A,  at  Calcutta.  A  consigns  and  forwards  the 
ffoods  to  B  at  DelhL  On  arrival  there,  they  are  taken  to  the  warehouse  of  B,  and 
UH  there.  B  refuses  to  receive  them,  and  immediately  afterwards  stops  payment. 
The  goods  are  in  transit. 

(c)  B,  who  lives  at  Puna,  orders  goods  of  A  at  Bombay.  A  sends  them  to 
Puna  by  C,  a  carrier  appointed  by  B.  The  goods  arrive  at  Puna,  and  are  placed  by  C, 
at  B's  request,  in  C*8  witfehonse  for  B.    The  goods  are  no  longer  in  transit. 

(d,)  B,  a  merchant  of  London,  orders  100  bales  of  cotton  of  A,  a  merchant  at 
Bombay.  B  sends  his  own  ship  to  Bombay  for  the  cotton.  The  transit  is  at  an  end 
when  the  cotton  is  delivered  on  board  the  ship. 

(s.)  B,  a  merchant  of  London,  orders  100  bales  of  cotton  of  A,  a  merchant  at 
Bombay.  B  sends  his  own  ship  to  Bombay  for  the  cotton.  A  delivers  the  cotton  on 
board  the  ship,  and  takes  bills  of  lading  from  the  master,  making  the  cobton  deliver- 
able to  A's  order  or  assigns.  The  cotton  arrives  at  London,  but  before  coming  into 
B's  possession,  B  becomes  insolvent  The  cotton  has  not  been  paid  for.  A  may  stop 
the  cotton. 

101.  The  seller's  RIGHT  OF  STOPPAGE  DOES  NOT,  except  in  the 
cases  hereinafter  mentioned,  CEASE  ON  the  BUYER'S  RE-SELLING  the 
goods,  while  in  transit,  and  receiving  the  price,  but  continues  until  the 
goods  have  been  delivered  to  the  second  buyer,  or  to  some  person  on  his 
behalf. 

102.  The  RIGHT  of  stoppage  CEASES  IF  the  BUYER,  HAVING  ob- 
tained a  BILL  of  lading  or  other  document  showing  title  to  the  goods, 
ASSIGNS  IT,  while  the  goods  are  in  transit,  to  a  second  buyer,  who  is 
acting  in  good  faith,  and  who  gives  valuable  consideration  for  th^n. 

Illustrations, 

([a.)  A  sells  and  consigns  certain  goods  to  B,  and  sends  him  the  bill  of  lading. 
A  being  still  unpaid,  B  becomes  insolvent,  and  while  the  goods  are  in  transit,  assigns 
the  bill  of  lading  for  cash  to  C,  who  is  not  aware  of  his  insolvency.  A  cannot  stop 
the  goods  in  transit. 

(b,)  A  sells  and  consigns  certain  ^ods  to  B.  A  being  still  unpaid,  B  becomes 
insolvent,  and  while  the  goods  are  still  m  transit,  assigns  the  bill  of  lading  for  cash  to 
C,  who  knows  that  B  is  insolvent.  The  assigmnent  not  being  in  good  faith,  A  may 
still  stop  the  goods  in  transit 
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103.  Where  a  BILL  OF  LADING  or  other  inBtrument  of  title  to 
any  goods  is  ASSIGNED  by  the  buyer  of  such  goods  BY  WAY  OF 
PLEDGE,  to  secure  an  advance  made  specifically  upon  it,  in  good  faith, 
the  seller  cannot,  except  on  payment  or  tender  to  the  pledgee  of  the  ad- 
vance so  made,  stop  the  goods  in  transit. 

Ulustratiofu, 

(a.)  A  sells  and  consigns  goods  to  B  of  the  valne  of  12,000  rupees,  B  signs  the 
bill  of  lading  for  these  eoods  to  C,  to  secure  a  specific  advance  of  5,000  mpees  made 
to  him  upon  the  bill  of  uuiin|;  by  G.  B  becomes  insolrent,  being  indebted  to  C  to  the 
amount  of  9,000  rupees.  A  is  not  entitled  to  stop  the  goods  except  on  payment  or 
tender  to  C  of  5,000  rupees. 

(b,)  A  sells  and  consigns  goods  to  B  of  the  valne  of  12,000  rupees.  B  assigns  the 
bill  of  lading  for  these  fioods  to  C,  to  secure  the  sam  of  5,000  rupees  due  from  him  to 
C,  upon  a  ^pneral  balance  of  account.  B  becomes  insolvent.  A  is  entitled  to  stop 
ttie  goods  in  transit  without  payment  or  tender  to  C  of  the  5,000  rupees. 

104.  The  seller  may  EFFECT  STOPPAGE  in  transit,  either  BY 
TAKING  actual  POSSESION  of  the  goods,  OR  by  GIVING  NOTICE  of 
his  claim  to  the  carrier  or  other  depository  in  whose  possession  they  are. 

105.  Such  NOTICE  may  be  GIVEN  either  TO  the  person  who  has 
the  immediate  possession  of  the  goods,  or  to  the  principal,  whose  servant 
has  possession.  In  the  latter  case,  the  notice  must  be  given  at  such  a 
time,  and  under  such  circumstances,  that  the  principal,  by  the  exercise  of 
reasonable  diligence,  may  communicate  it  to  his  servant  m  time  to  prevent 
a  delivery  to  the  buyer. 

106.  STOPPAGE  in  transit  ENTITLES  the  seller  TO  HOLD  the 
goods  stopped  UNTIL  the  PRICE  of  the  whole  of  the  goods  sold  is  PAID. 

IlliuiraHon, 

A  sells  to  B  100  bales  of  cotton ;  60  bales  having  come  into  B*s  possession,  and  40 
being  still  in  transit^  B  becomes  insolvent,  and  A  being  still  unpaid,  stops  the  40  bales 
in  tiansit.    A  is  entitled  to  hold  the  40  bales  until  the  price  of  the  100  bales  is  paid. 

Rb-sale. 

107.  Where  the  BUYER  of  goods  FAILS  TO  PERFORM  HIS  part 
of  the  CONTRACT,  either  by  not  toking  the  goods  sold  to  him,  or  by  not 
pa3ring  for  them,  the  seller,  having  a  lien  on  tne  goods,  or  having  stopped 
them  in  transit,  may,  after  giving  notice  to  the  buyer  of  his  intention 
to  do  so,  re-sell  them,  after  the  lapse  of  a  reasonable  time,  and  the 
buyer  must  bear  anv  loss,  but  is  not  entitled  to  any  profit,  which  may 
occur  on  such  re-sale. 

Title. 

108.  No  seller  can  give  to  the  buver  of  goods  a  better  title  to  those 
goods  than  he  has  himself,  except  in  the  following  cases : — 

Exception  1. — ^When  any  person  is,  by  the  consent  of  the  owner,  in 
possession  of  any  goods,  or  of  any  bill  of  lading,  dock-warrant,  ware- 
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honse-keeper^s  certificate,  wharfinger's  certificate  or  warrant  or  order  for 
delivery,  or  other  document  showing  title  to  goods,  he  may  transfer  the 
ownership  of  the  goods,  of  which  he  is  so  in  possession,  or  to  which  such 
documents  relate,  to  any  other  person,  and  ^ve  such  person  a  good  title 
thereto,  notwithstanding  any  instructions  of  the  owner  to  the  contrary : 
Provided  that  the  buyer  acts  in  good  faith,  and  under  circumstances  which 
are  not  such  as  to  raise  a  reasonable  presumption  that  the  person  in 
possession  of  ^e  goods  or  documents  has  no  right  to  sell  the  goods. 

Exception  2. — If  one  of  several  joint-owners  of  goods  has  the  sole 
possession  ef  them  by  the  permission  of  the  co-owners,  the  ownership  of 
the  goods  is  transferred  to  any  person  who  buys  them  of  such  joint- 
owner  in  good  faith,  and  under  circumstances  which  are  not  such  as  to 
raise  a  reasonable  presumption  that  the  person  in  possession  of  the  goods 
has  no  right  to  sell  them. 

Exception  3. — ^When  a  person  has  obtained  possession  of  goods  under 
a  contract  voidable  at  the  option  of  the  other  party  thereto,  the  ownership 
of  the  goods  is  transferred  to  a  third  person  who,  before  the  contract  is 
rescinded,  buys  them  in  good  faith  of  the  person  in  possession ;  unless  the 
circumstances  which  render  the  contract  voidable  amounted  to  an  offence 
committed  by  the  person  in  possession  or  those  whom  he  represents. 

In  this  case  the  original  seller  is  entitled  to  compensation  from  the 
original  purchaser  for  any  loss  which  the  seller  may  have  sustained  by 
being  prevented  from  rescinding  the  contract. 

Illustrations. 

(a.)  A  boyf  from  B,  in  good  faith,  a  cow  which  B  had  stolen  from  C  The  pro- 
perty in  the  cow  is  not  tiansf  erred  to  A. 

(b.)  A,  a  merchant,  entnutn  B,  his  affent,  with  a  bill  of  lading  relating  to  certain 
goods,  and  instmcts  B  not  to  sell  the  goods  for  less  than  a  certain  price,  and  not  to 
give  credit  to  D.  B  sells  the  goods  to  D  for  less  than  that  price,  and  gives  D  three 
months*  credit    The  property  in  the  goods  passes  to  D. 

(c.)  A  sells  to  B  goods  of  which  he  has  the  bill  of  lading,  but  the  bill  of  lading 
is  made  ont  for  delivery  of  the  goods  to  C,  and  it  has  not  been  endorsed  by  C  The 
property  is  not  transferred  to  B. 

{d,)  A,  B  and  C  are  joint  Hindu  brothers  who  own  certain  cattle  in  common. 
A  is  left  by  B  and  C  in  possession  of  a  cow,  which  he  sells  to  D.  D  purchases  bond 
fide.    The  property  in  the  cow  is  transferred  to  D. 

(e.)  A^  by  a  misrepresentation  not  amounting  to  cheating,  induces  B  to  sell  and 
deliver  to  him  ahorse.  A  sells  the  horse  to  C  before  B  has  rescinded  the  contract. 
The  property  in  the  horse  is  transferred  to  C ;  and  B  is  entitled  to  compensation  from 
A  for  any  loss  which  B  has  sustained  by  being  prevented  from  rescinding  the  contract. 

(/*.)  A  compels  B  by  wrongful  intimidation,  or  induces  him  bv  cheating  or 
forgery,  to  sell  him  a  horse,  and  before  B  rescinds  the  contract,  sells  the  horse  to  G. 
The  property  is  not  transferred  to  C 

Warranty. 

109.    If  the  buyer,  or  any  person  claiming  under  him,  is  by  reason 
ofthe  INVALIDITY  OF  the  SELLER'S  TITLE,  deprived  of  the  thing 
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sold,  the  seller  is  responsible  to  the  buyer,  or  the  person  claiming  nnder 
him,  for  loss  caused  thereby,  unless  a  contrary  intention  appears  by  the 
contract. 

110.  An  raPLIED  WARRANTY  OF  goodness  or  QUALITY  may 
be  established  BY  the  CUSTOM  of  any  particular  trade. 

111.  On  the  sale  of  PROVISIONS,  there  is  an  implied  warranty  that 
they  are  sound. 

112.  On  the  SALE  of  goods  BY  SAMPLE,  there  is  an  implied 
warranty  that  the  bulk  is  equal  in  quality  to  the  sample. 

113.  Where  GOODS  are  sold  as  being  OF  A  CERTAIN  DENOMI- 
NATION, there  is  an  implied  warranty  that  they  are  such  goods  as  are 
commercially  known  by  that  denomination,  although  the  buyer  may  have 
bought  them  by  sample,  or  after  inspection  of  the  bulk. 

Explanation, — But  if  the  contract  specifically  states  that  the  goods, 
though  sold  as  of  a  certain  denomination,  are  not  warranted  to  be  of  that 
denomination,  there  is  no  implied  warranty. 

UlustraHons, 

(a.)  A,  at  Calcutta,  sells  to  B  twelve  bags  of  "  waste  silk,*'  then  on  its  way  from 
Mnnhedabad  to  Calcutta.  There  is  an  implied  warranty  by  A  that  the  silk  shall  be 
soch  as  is  known  in  the  market  ondei  the  denomination  of  **  waste  silk." 

(6.)  A  bays,  bv  sample  and  after  having  inspected  the  bulk,  100  bales  of  "  Fair 
Bengal**  Cotton.  The  cotton  proves  not  to  be  such  as  is  known  in  the  market  as 
**  Fair  Bengal  :**  there  is  a  breach  of  warranty. 

114.  Where  GOODS  have  been  ORDERED  FOR  a  SPECIFIED 
PURPOSE,  for  which  goods,  of  the  denomination  mentioned  in  the  order, 
are  usually  sold,  there  is  an  implied  warranty  by  the  seller  that  the  goods 
supplied  are  fit  for  that  purpose. 

Illustration, 

B  orders  of  A,  a  copper  manufacturer,  copper  for  sheathing  a  vessel.  A,  on  this 
order,  supplies  copper.  There  is  an  implied  warranty  that  the  copper  is  fit  for  sheatMng 
a  vesseL 

116.  Upon  the  sale  of  an  ARTICLE  OF  a  WELL-KNOWN  ASCER- 
TAINED RIND,  there  is  no  implied  warranty  of  its  fitness  for  any 
particular  purpose. 

Illustration, 

B  writes  to  A,  the  owner  of  a  patent  invention  for  cleaning  cotton — ^  Send  me 
your  patent  cotton-cleaning  machine  to  dean  the  cotton  at  my  factory.**  A  sends  the 
machine  according  Uf  order.  There  is  an  implied  warranty  bpr  A  that  it  is  the  article 
known  as  A*8  patent  cotton-deaning  machine,  bat  none  that  it  is  fit  for  the  particular 
purpose  of  cleaning  the  cotton  at  B*8  factory. 
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1 16.  In  the  absence  of  fraud  and  of  any  expf^w  warranty  of  qnality, 
the  seller  of  an  article,  which  answers  the  description  under  which  it  was 
sold,  is  not  responsible  for  a  LATENT  DEFECT  in  it 

lUttstraHon. 

A  sells  to  B  a  bone.  It  tarns  out  that  the  hone  had,  at  the  time  of  the  sale,  a 
defect,  of  which  A  was  unaware.    A  is  not  responsible  for  this. 

117.  Where  a  SPECIFIC  ARTICLE,  sold  with  a  warranty,  has  been 
delivered  and  accepted,  and  the  WARRANTY  is  BROKEN,  the  sale  is  not 
thereby  rendered  voidable  ;  but  the  buyer  is  entitled  to  COMPENSA- 
TION from  the  seller  for  loss  caused  by  the  breach  of  warranty. 

lUuitratum. 

A  sells  and  deliven  to  B  a  horse,  warranted  sound.  The  horse  proves  to  have 
been  unsound  at  the  time  of  sale.  The  sale  is  not  thereby  rendered  voidable,  but  B  is 
entitled  to  compensation  from  A  for  loss  caused  by  the  unsoundness. 

118.  Where  there  has  been  a  contract  with  a  warranty,  for  the  sale 
of  GOODS  which,  at  the  time  of  the  contract,  were  NOT  ASCERTAINED 
OR  not  IN  EXISTENCE,  and  the  warranty  is  broken,  the  buyer  may 

accept  the  goods  or  refuse  to  accept  the  goods  when  tendered, 

or  keep  the  goods  for  a  time  reasonably  sufficient  for  examining  and 
trying  them,  and  then  refuse  to  accept  them  ;  provided  that,  during  such 
time,  he  exercises  no  other  act  of  ownership  over  them  than  is  necessary 
for  the  purpose  of  examination  and  trial. 

In  any  case  the  buver  is  entitled  to  compensation  from  the  seller  for 
any  loss  caused  by  the  breach  of  warranty  ;  but  if  he  accepts  the  goods 
and  intends  to  claim  compensation,  he  must  give  notice  of  his  intention  to 
do  so  within  a  reasonable  time  after  discovering  the  breach  of  the  warranty. 

Illustrations. 

(a.)  A  agrees  to  sell  and,  without  application  on  B*s  part,  deliver  to  B  300  bales 
of  unascertained  cotton  by  sample.  Cotton,  not  in  accordance  with  sample,  is  deli- 
vered to  B.  B  may  return  it  if  he  has  not  kept  it  longer  than  a  reasonable  time  for 
the  purpose  of  examination. 

(b,)  B  agrees  to  buy  of  A  twenty-five  sacks  of  flour  hj  sample.  The  flour  is 
delivered  to  B,  who  pays  the  price.  B,  upon  examination,  finds  it  not  e^ual  te 
sample ;  B  afterwards  uses  two  sacks,  and  sells  one.  He  cannot  now  rescind  the 
contract  and  recover  the  price,  but  he  is  entitled  to  compensation  from  A  for  any  loss 
caused  by  the  breach  of  warranty. 

(c.)  B  makes  two  pain  of  shoes  for  A  by  A*s  order.  When  the  shoes  are  deli- 
vered, they  do  not  fit  A  A  keeps  both  pain  for  a  dav.  He  wean  one  pair  for  a 
short  time  in  the  house,  and  takes  a  long  walk  out  of  doon  in  the  other  pair.  He 
may  refuse  to  accept  the  flnt  pair,  but  not  the  second.  But  he  may  recover  com- 
pensation for  any  loss  sustained  by  the  defect  of  the  second  pair. 

MlSCBLLANEOUS. 

119.  When  the  SELLER  SENDS  to  the  buyer  GOODS  NOT  OR- 
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DERED  with  ^oods  ordered,  the  buyer  may  refuse  to  accept  any  of  the 
goods  so  sent,  if  there  is  risk  or  trouble  in  separating  the  goods  ordered 
from  the  goods  not  ordered. 

IllustraHan, 

A  oiders  of  B  specific  articles  of  china.  B  sends  these  articles  to  A  in  a  hamper, 
with  other  articles  of  china  which  had  not  been  ordered.  A  may  ref  ose  to  accept  any 
of  the  goods  sent. 

120.  If  a  buyer  wrongfully  REFUSES  TO  ACCEPT  the  GOODS 
sold  to  him,  this  amounts  to  a  breach  of  the  contract  of  sale. 

121.  When  GOODS  sold  have  been  DELIVERED  to  the  buyer,  the 
SELLER  is  NOT  ENTITLED  TO  RESCIND  the  contract  on  the  buyer's 
failing  to  pay  the  price  at  the  time  fixed,  unless  it  was  stipulated  by  the 
contract  that  he  should  be  so  entitled. 

122.  Where  goods  are  sold  by  AUCTION,  there  is  a  distinct  and 
separate  sale  of  the  goods  in  each  lot,  by  which  the  ownership  thereof  is 
transferred  as  each  lot  is  knocked  down. 

123.  If,  at  a  sale  by  auction,  the  seller  makes  use  of  PRETENDED 
BIDDINGS  to  raise  the  price,  the  sale  is  voidable  at  the  option  of  the 
buyer. 


CHAPTER  VIII. 

Of  Indemnity  and  Guarantee. 

124.  A  contract  by  which  one  party  promises  to  save  the  other  from 
loss  caused  to  him  by  the  conduct  of  the  promisor  himself,  or  by  the  con- 
duct of  any  other  person,  is  called  a  contract  of  INDEMNITY. 

Uluatraiion, 

A  contracts  to  indemnify  B  against  the  consequences  of  any  proceedings  which 
C  may  take  against  B  in  respect  of  a  certain  sum  of  200  rupees.  This  is  a  contract 
of  indemnity. 

125.  The  PROMISEE  in  a  contract  of  indemnity,  acting  within  the 
scope  of  his  authority,  IS  ENTITLED  TO  RECOVER  from  the  promisor— 

(1)  all  damages  which  he  may  be  compelled  to  pay  in  any  suit  in 
respect  of  any  matter  to  which  the  promise  to  indemnify  applies ; 

(2)  all  costs  which  he  may  be  compelled  to  pay  in  any  such  suit  if, 
in  bringing  or  defending  it,  he  did  not  contravene  the  orders  of  the  pro- 
misor and  acted  as  it  would  have  been  prudent  for  him  to  act  in  the 
absence  of  any  contract  of  indemnity,  or  ii  the  promisor  authorized  him 
to  bring  or  defend  the  suit ; 
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(3)  all  sums  which  he  may  have  paid  under  the  terms  of  any  com- 
promise  of  any  such  soit,  if  the  compromise  was  not  oontraiy  to  the 
orders  of  the  promisor  and  was  one  which  it  would  have  been  prudent 
for  the  promisee  to  make  in  the  absence  of  any  contract  of  indemnity,  or 
if  the  promisor  authorized  him  to  compromise  the  suit. 

126.  A  contract  of  GUARANTEE  is  a  contract  to  perform  the  pro- 
mise, or  discharge  the  liability,  of  a  third  person  in  case  of  his  default. 
The  person  who  gives  the  guarantee  is  called  the  SURETY,  the  person,  in 
respect  of  whose  default  the  guarantee  is  given,  is  called  the  principal 
debtor,  and  the  person  to  whom  the  guarantee  is  given  is  called  the 
creditor.    A  guarantee  may  be  either  oral  or  written. 

127.  Anjrthing  done,  or  any  promise  made,  for  the  benefit  of  the 
principal  debtor,  maybe  a  sufficient  CONSIDERATION  to  the  surety  for 
giving  the  guarantee. 

lUugtrcUiona. 

(a,)  B  reqoestfl  A  to  sell  and  deliver  to  him  ^oods  on  credit.  A  agrees  to  do  so 
provided  C  will  guarantee  the  payment  of  the  pnce  of  the  goods.  C  promises  to 
guarantee  the  payment  in  consideration  of  A's  promise  to  deliver  the  goods.  This  ia 
a  sufficient  consideration  for  Cs  promise. 

(b,)  A  sells  and  delivers  goods  to  B.  C  afterwards  requests  A  to  forbear  to 
sue  B  for  the  debt  for  a  year,  and  promises  that,  if  he  does  so,  C  will  pay  for  them  in 
default  of  payment  by  B.  A  agrees  to  forbear  as  requested.  This  is  a  sufficient  con- 
sideration for  Cs  promise. 

(c)  A  sells  and  delivers  goods  to  B.  G  afterwards,  without  consideration,  agrees 
to  pay  for  them  in  default  of  B.    The  agreement  is  void. 

128.  The  LIABILITY  OF  the  SURETY  is  co-extensive  with  that  of 
the  principal  debtor,  unless  it  is  otherwise  provided  by  the  contract. 

lUustration. 

A  guarantees  to  B  the  pa^rment  of  a  bill  of  exchange  by  C,  the  acceptor.  The 
bill  is  dishonoured  by  C  A  is  liable,  not  only  for  the  amount  of  the  bill,  but  also  for 
any  interest  and  charges  which  may  have  become  due  on  it. 

129.  A  guarantee  which  extends  to  a  series  of  transactions,  is  called 
a  CONTINU&G  GUARANTEE. 

lUustrationa, 

(a.)  A,  in  consideration  that  B  will  employ  C  in  collecting  the  rents  of  B*s 
zamindari,  promises  B  to  be  responsible,  to  the  amount  of  6,000  rupees,  for  the  due 
collection  and  pajrment  by  C  of  those  rents.    This  is  a  continuing  guarantee. 

{b.)  A  guarantees  pajrment  to  B,  a  tea-dealer,  to  the  amount  of  £100,  for  any  tea 
he  may  from  time  to  time  supply  to  0.  B  supplies  C  with  tea  to  above  the  value  of 
£100,  and  C  pays  B  for  it  Afterwards  B  supplies  C  with  tea  to  the  value  of  £200. 
C  fails  to  pay.  The  guarantee  given  by  A  was  a  continuing  guarantee,  and  he  is 
accordingly  liable  to  B  to  the  extent  of  £100. 

(c)    A  guarantees  payment  to  B  of  the  price  of  five  sacks  of  floor  to  be  delivered 


Digitized  by  VjOOQ IC 


ACT  9  OF  1872.  CIVIL  CODE.     CHAPTER  VIII.  39 

by  B  to  C  and  to  be  paid  for  in  a  month.  B  delivers  five  sacks  to  G.  Cpays  for  them. 
Afterwards  B  delivers  four  sacks  to  G,  which  C  does  not  pay  for.  The  guarantee 
given  by  A  was  not  a  continuing  guarantee,  and  accordingly  he  is  not  liable  for  the 
price  of  the  four  sacks. 

130.  A  continuing  gaarantee  may  at  any  time  be  REVOKED  by  the 
surety,  as  to  future  transactions,  by  notice  to  the  creditor. 

Illustrations. 

(a.)  A,  in  consideration  of  B*s  discounting,  at  A*s  request,  bills  of  exchange  for 
G,  guarantees  to  B  for  twelve  months  the  due  payment  of  all  such  bills  to  the  extent 
of  5,000  rupees.  B  discounts  bills  for  C  to  the  extent  of  2,000  rupees.  Afterwards, 
at  the  end  of  three  mouths,  A  revokes  the  guarantee.  This  revocation  discharges  A 
from  all  liability  to  B  for  any  subsequent  discount  But  A  is  liable  to  B  for  the 
2,000  rupees,  on  default  of  C. 

(6.)  A  guaiantees  to  B,  to  the  extent  of  10,000  rupees,  that  G  shall  pay  all  the 
bills  that  B  shall  draw  upon  him.  B  draws  upon  G.  G  accepts  the  bill.  A  gives 
notice  of  revocation.  G  dishonours  the  bill  at  maturity.  A  is  liable  upon  his  guarantee. 

131.  The  DEATH  OF  the  SURETY  operates,  in  the  absence  of  any 
contract  to  the  contrary,  as  a  revocation  of  a  continuing  guarantee,  so 
far  as  regards  future  transactions. 

132.  Where  two  persons  contract  with  a  third  person  to  undertake  a 
certain  liability,  and  also  contract  with  each  other  that  one  of  them  shall 
be  liable  onlv  on  the  default  of  the  other,  the  third  person  not  being  a 
party  to  such  contract,  the  liability  of  each  of  such  two  persons  to  the 
third  person  under  the  first  contract  is  not  affected  by  the  existence  of  the 
second  contract,  although  such  third  person  may  have  been  aware  of  its 
existence. 

lUusiration, 

A  and  B  make  a  joint  and  several  promissory  note  to  G.  A  makes  it,  in  fact,  as 
surety  for  B,  and  G  knows  this  at  the  time  when  the  note  is  made.  The  fact  that  A, 
to  the  knowledge  of  G,  made  the  note  as  surety  for  B,  is  no  answer  to  a  suit  by  C 
against  A  upon  the  note. 

133.  Any  VARIANCE,  MADE  without  the  surety's  consent,  IN  the 
terms  of  the  CONTRACT  between  the  principal  and  the  creditor, 
DISCHARGES  the  SURETY  as  to  transactions  subsequent  to  the  variance. 

Ulusirations. 

fa.)  A  becomes  surety  to  G  for  B*s  conduct  as  a  manager  in  G*s  Bank.  After- 
wards, B  and  G  contract,  without  A*s  consent,  that  B*s  salary  shall  be  raised,  and 
that  he  shall  become  liable  for  one-fourth  of  the  losses  on  overdrafts.  B  allows  a 
customer  to  overdraw,  and  the  bank  loses  a  sum  of  money.  A  is  discharged  from 
his  suretyship  by  the  variance  made  without  his  consent,  and  is  not  liable  to  make 
good  this  loss. 

(h,)  A  guarantees  G  against  the  misconduct  of  B  in  an  office  to  which  B  is 
appomted  by  G,  and  of  which  the  duties  are  defined  by  an  Act  of  the  legislature.  By 
a  subsequent  Act  the  nature  of  the  office  is  materially  altered.  Afterwards,  B  mis- 
conducts himselL  A  is  discharged  by  the  change  from  future  liability  under  his 
guarantee,  though  the  misconduct  of  B  is  in  respect  of  a  duty  not  affected  by  the 
later  Act 
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(e.)  G  Agrees  to  appoint  B  as  his  clerk  to  sell  goods  at  a  jearij  b^ImT;  apon  A*a 
becoming  enrety  to  C  for  B*8  dolj  accoonting  for  moneys  reeeiyed  bj  mm  as  such 
clerk.  AfterwajrdSj  without  A's  knowledge  or  consent;  C  and  B  agree  that  B  sboold 
be  paid  by  a  commission  on  the  goods  sola  by  him  and  not  by  a  fixM  salary.  A  is  not 
liable  for  sabseqnent  miscondoct  of  B. 

(d)  A  giyes  to  G  a  continuing  goaiantee  to  the  extent  of  8,000  mpees  for  any 
oil  supplied  by  C  to  B  on  credit  Afterwards  B  becomes  embarrassed,  and,  withont 
the  knowledge  of  A,  B  and  C  contract  that  G  shall  continue  to  supply  B  with  oil  for 
ready  money,  and  that  the  payments  shall  be  applied  to  the  then  existing  debts 
between  B  and  G.  A  is  not  liable  on  his  guarantee  for  any  goods  supplied  after  this 
new  arrangement. 

(e.)  G  contracts  to  lend  B  5,000  mpees  on  the  1st  March.  A  guarantees  repair- 
ment.  G  pays  the  5,000  rupees  to  B  on  the  first  January.  A  is  discharged  from  ms 
liability,  as  uie  contract  has  been  yaried,  inasmuch  m  G  might  sue  B  for  the  money 
before  the  first  of  March. 

134.  The  SURETY  is  DISCHARGED  by  any  contract  between  the 
creditor  and  the  principal  debtor,  by  which  the  principal  debtor  is  released, 
or  BY  any  act  or  omission  of  the  creditor,  the  legal  consequence  of  which 
is  the  DISCHARGE  of  the  principal  DEBTOR. 

lUuatraHona, 

(a.)  A  giyes  a  guarantee  to  G  for  goods  to  be  supplied  by  G  to  B.  G  supplies 
goods  to  B,  and  afterwards  B  becomes  embarrassed  and  contracts  with  his  creaitors 
7including  G)  to  assign  to  them  his  property  in  consideration  of  their  releasing  him 
firom  their  demands.  Here  B  is  released  from  his  debt  by  the  contract  with  G,  and  A 
is  discharged  from  his  suretyship. 

(b,)  A  contracts  with  B  to  grow  a  crop  of  indigo  on  A*s  land  and  to  deliyer  it  to 
B  at  a  fixed  rate,  and  G  guarantees  A*s  performance  of  this  contract.  B  diyerts  a 
stream  of  water  which  is  necessary  for  the  irrigation  of  A*s  land,  and  thereby  pre- 
vents him  from  raising  the  indigo.    G  is  no  longer  liable  on  his  guarantee. 

(c)    A  contracts  with  B  for  a  fixed  price  to  build  a  house  for  B  within  a  stipu- 
'   *        '^  ....  -•    jj^y^    G  guarantees  A*s  performance  c '    * 

G  is  dis<marged  ^m  his  suretyship. 


lated  time,  B  supplying  the  necessary  timber.    G  guarantees  A*s  performance  of  the 
contract.    B  omits  to  supply  the  timber.    ^  '"  "*'-    ''  ^ —  *- ' — *^*" 


135.  A  contract  between  the  creditor  and  the  principal  debtor,  by 
which  the  creditor  makes  a  COMPOSITION  WITH,  or  promises  to  givo 
time  to,  or  not  to  sue,  the  principal  DEBTOR,  discharges  the  surety  unless 
the  surety  assents  to  such  contract 

136.  Where  a  CONTRACT  TO  GIVE  TIME  to  the  principal  debtor 
is  MADE  bv  the  creditor  WITH  a  THIRD  PERSON,  and  not  with  the 
principal  debtor,  the  surety  is  not  discharged. 

Illustration, 

G,  the  holder  of  an  oyerdue  bill  of  exchange  drawn  by  A  as  surety  for  B,  and 
accepted  by  B,  contracts  with  M  to  giye  time  to  B.    A  is  not  discharged. 

137.  Mere  FORBEARANCE  on  the  part  of  the  creditor  TO  SUE 
the  principal  debtor,  or  to  enforce  any  otner  remedy  against  him,  does 
not,  in  the  absence  of  any  provision  in  the  guarantee  to  the  contrary, 
discharge  the  surety. 
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lUustraiion. 

B  oww  to  C  •  debt  gqantntoed  by  A.  The  debt  beeomet  p*7^1e.  C  does  not  fae 
B  for  a  year  after  the  debt  has  become  payable.  A  ia  not  discharged  from  hia 
auetyship. 

138.  Where  there  are  CO-SURETIES,  a  RELEASE  by  the  creditor 
OF  ONE  of  them  does  not  discharge  the  others ;  neither  does  it  free  the 
surety  so  released  from  his  responsibility  to  the  other  sureties. 

139.  If  the  creditor  does  any  act  which  is  inconsistent  with  the 
rights  of  the  surety,  or  omits  to  do  any  act  which  his  du^  to  the  surebr 
requires  him  to  do,  and  the  eventual  REMEDY  OF  the  SURETY  himself 
AGAINST  the  principal  DEBTOR  is  thereby  IMPAIRED,  the  surety 
is  discharged. 

lUusiraHane. 

(a.)  B  contractB  to  bnild  a  ship  for  C  f<»a  given  mmL  to  be  paid  by  instalmenta 
as  the  work  reaches  certain  stages.  A  becomes  snrefy  to  C  for  B^  doe  performanoa 
of  the  contract  C,  withoat  the  knowledge  of  A,  prepays  to  B  the  last  two  instal- 
ments.   A  is  discharged  by  this  prepayment 

(b,)  C  lends  money  to  B  on  the  security  of  a  joint  and  several  promissory  note 
made  in  Cb  favonr  by  B  and  by  A  as  surety  for  B,  together  with  a  bill  of  sale  of  B's 
fnmitore,  which  gives  power  to  C  to  sell  the  famiture,  and  api)ly  the  proceeds  in 
discharge  of  the  note.  Sabseqnently  C  sells  the  f  nmitore  but  owing  to  his  miseon^ 
duct  and  wilful  negligence  only  a  small  price  is  realized.  A  is  discharged  from 
liability  on  the  note. 

(c)  A  pots  M  as  apprentice  to  B,  and  gives  a  guarantee  to  B  for  M*s  fidelitv. 
B  promises  on  his  part  tnat  he  will,  at  least  once  a  month,  see  M  make  up  the  caou 
B  omits  to  see  this  done  as  promised,  and  M  embessles,  A  is  not  liable  to  B  on  his 
guarantee. 

140.  Where  a  guaranteed  debt  has  become  due,  or  default  of  the 
principal  debtor  to  perform  a  guaranteed  duty  has  taken  place,  the 
SURETY,  UPON  PAYMENT  or  performance  of  all  that  he  is  liable  for, 
IS  INVESTED  WITH  aU  the  RIGHTS  WHICH  the  CREDITOR  HAD 
against  the  principal  debtor. 

141.  A  SURETY  is  ENTITLED  TO  the  benefit  of  EVERY  SE- 
CURITY, WHICH  the  CREDITOR  HAS  against  the  principal  debtor  at 
the  time  when  the  contract  of  suretyship  is  entered  into,  whether  the 
surety  knows  of  the  existence  of  such  security  or  not ;  and  if  the  creditor 
loses,  or,  without  the  oonsent  of  the  surety,  parts  with  such  security,  the 
surety  is  discharged  to  the  extent  of  the  value  of  the  security. 

lUustratiana, 

(a.)  C  advances  to  B,  his  tenant,  2,000  rupees  on  the  guarantee  of  A.  G  has 
also  a  further  security  for  the  2.000  rupees  by  a  mortga^  of  B*s  furniture.  C  cancels 
the  mortm^  B  becomes  insolvent,  and  0  sues  A  on  his  guarantee.  A  is  discharged 
from  liiU)ihty  to  the  amount  of  the  value  of  the  furniture. 

{b,)    C  a  creditor,  whose  advance  to  B  is  secured  by  a  decree,  receives  also  a 
guarantee  for  that  advance  from  A.    C  afterwards  takes  Fs  ffoods  in  execution  under 
the  decree,  And  then,  without  the  knowledge  of  A,  withdraws  the  execution.    A 
is  discharged. 
6 
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(eJ)  A,  as  surety  for  B,  makes  a  bond  jointly  with  B  to  C  to  secure  a  loan  from 
C  to  B.  Afterwards,  C  obtains  from  B  a  farther  secority  for  the  same  debt  Sab- 
seqnently  C  gives  np  the  further  security.    A  is  not  discharged. 

142.  Any^arantee,  which  has  been  obtained  by  means  of  MIS- 
REPRESENTATION made  by  the  creditor,  or  with  his  knowledge  and 
assent,  concerning  a  material  part  of  the  transaction,  is  invalid. 

143.  Any  guarantee,  which  the  creditor  has  obtained  by  means  of 
KEEPING  SILENCE  as  to  a  materiid  circumstance,  is  invalid. 

lUuatratwM, 

(a.)  A  enfp^l:e8  B  as  clerk  to  collect  money  for  him.  B  fails  to  account  for 
some  of  his  receipts,  and  A  in  consequence  calls  upon  him  to  famish  security  for  his 
duly^  accounting.  C  gives  his  sroarantee  for  B*s  dolv  accounting.  A  does  not  acquaint 
C  with  B*s  previous  conduct.    B  afterwards  makes  default    Ths  guarantee  is  invalid. 

(6.)  A  guarantees  to  C  payment  for  iron  to  be  supplied  by  him  to  B  to  the 
amount  of  2,000  tons.  B  and  C  faiave  privately  aKreed  that  B  should  pay  five  rupees 
per  ton  bevond  the  market  price,  such  excess  to  oe  applied  in  liquidation  of  ao  old 
debt    This  agreement  is  concealed  from  A.    A  is  not  liable  as  a  surety. 

144.  Where  a  person  gives  a  guarantee  upon  a  contract  that  the 
creditor  shall  not  act  upon  it  until  another  person  has  joined  in  it  as 
CO-SURETY,  the  guarantee  is  not  valid  if  that  other  person  DOES 
NOT  JOIN. 

145.  In  every  contract  of  guarantee  there  is  an  IMPLIED  PRO- 
MISE by  the  principal  debtor  TO  INDEMNIFY  the  SURETY  ;  and  the 
surety  is  eutitled  to  recover  from  the  principal  debtor  whatever  sum  he 
has  rightfully  paid  under  the  guarantee,  but  no  sums  which  he  has  paid 
wrongfully. 

lUMtratiom, 

(a.)  B  is  indebted  to  C,  and  A  is  surety  for  the  debt  C  demands  payment  from 
A,  and  on  his  refusal  sues  him  for  the  amount    A  defends  the  suit,  having  reasonable 

Sounds  for  doiuff  so,  but  he  is  compelled  to  paj  the  amount  of  tiie  debt  with  costs, 
e  can  recover  nom  B  the  amount  paid  by  him  for  costs,  as  well  as  the  principal 
debt 

(ft.)  G  lends  B  a  sum  of  money,  and  A,  at  the  request  of  B,  accepts  a  bill  of 
exchange  drawn  by  B  upon  A  to  secure  the  amount  G,  the  holder  of  we  bill,  de- 
mands payment  of  it  from  A,  and  on  A's  refusal  to  pav  sues  him  upon  the  biU. 
A,  not  having  reasonable  grounds  for  so  doin«r,  defends  the  suit,  and  has  to  pay  the 
amount  of  the  bill  and  costs.  He  can  recover  Irom  B  the  amount  of  the  bill,  but  not 
the  sum  paid  for  cost^,  as  there  was  no  real  ground  for  defending  the  action. 

(c.)  A  guarantees  to  C,  to  the  extent  of  2,000  rupees,  pajrment  for  rice  to  be 
supplied  by  C  to  B.  G  supplies  to  B  rice  to  a  less  amount  tlian  2,000  rupees,  but 
obtains  from  A  pavment  of  the  sum  of  2,000  rupees  in  respect  of  the  rice  supplied. 
A  cannot  recover  nom  B  more  than  the  price  of  the  rice  actually  supplied. 

146.  Where  two  or  more  persons  are  CO-SURETIES  for  the  same 
debt  or  duty,  either  jointly  or  severally,  and  whether  under  the  same  or 
different  contracts,  and  whether  with  or  without  the  knowledge  of  each 
other,  the  co-sureties,  in  the  absence  of  any  contract  to  the  contrary,  are 
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LIABLE,  as  between  themselves,  TO  PAY  each  an  EQUAL  SHARE  of 
the  whole  debt,  or  of  that  part  of  it  which  remains  unpaid  by  the  prin- 
cipal debtor. 

lUusiratums. 

(a.)  A,  B  and  G  are  sureties  to  D  f  or.^6  sum  of  8,000  mpees  lent  to  E.  E 
makes  default  in  pajrment.  A,  B  and  C  are  liable  as  between  themselves  to  pay 
1,000  rupees  each. 

(&.)  A,  B  and  Care  sureties  to  D  for  the  sum  of  1,000  rupees  lent  to  E,  and  there 
is  a  contract  between  A,  B  and  C  that  A  is  to  be  responsible  to  the  extent  of  one- 

Snarter,  B  to  the  extent  of  one-quarter,  and  C  to  the  extent  of  one-half.    £  makes 
efanlt  in  payment.    As  between  the  sureties,  A  is  liable  to  pay  260  rupees,  B  260 
rupees,  ana  G  600  rupees. 

147.  CO-SURETIES,  who  are  BOUND  IN  DIFFERENT  SUMS,  are 
liable  to  pay  equally  as  far  as  the  limits  of  their  respective  obligations 
permit 

IUu$ircUion$, 

(a.)  A,  B  and  C,  as  sureties  for  D.  enter  into  three  several  bonds,  each  in  a 
different  penalty,  namely.  A  in  the  penalty  of  10,000  rupees,  B  in  that  of  20,000 
rupees,  C  in  that  of  40,000  rupees,  conditioned  for  D*s  duly  accounting  to  £.  D 
makes  default  to  the  extent  of  80,000  rupees.  A,  B  and  C  are  each  liable  to  pay 
10,000  ruoees. 

(b.)  A,  B  and  C,  as  sureties  for  D,  enter  into  three  several  bonds,  each  in  a  differ- 
ent penalty,  namely,  A  in  the  penalty  of  10,000  mpees,  B  in  that  of  20,000  rupees,  C 
in  that  of  40,000  rupees,  conditioned  for  D's  duly  accounting  to  E.  D  makes  default 
to  the  extent  of  40,000  rupees.  A  is  liable  to  pay  10,000  rupees,  and  B  and  C 
16,000  mpees  each. 

(c)  A,  B  and  G,  as  sureties  for  D,  enter  into  three  several  bonds,  each  in  a  differ- 
«ot  peittlty,  namely,  A  in  the  penalty  of  10,000  mpees,  B  in  that  of  20,000  mpees,  G 
in  that  of  40,000  mpees,  conditioned  for  D*s  duly  accounting  to  E.  D  makes  default 
to  the  extent  of  70,000  mpees.  A,  B  and  C  have  to  pay  each  the  full  penalty  of 
his  bond. 


CHAPTER  IX. 

Of  Bailment. 

(Includimo  Deposit,  Hire,  Loans  and  Pledges.) 

148.  A  BAILMENT  is  the  delivery  of  goods  by  one  person  to  another 
for  some  purpose,  upon  a  contract  that  they  shall,  when  the  purpose  is  ac- 
complished, be  returned  or  otherwise  disposed  of  according  to  the  direc- 
tions of  the  person  delivering  them.  The  person  delivering  the  goods  is 
called  the  BAILOR.  The  person  to  whom  they  are  delivered  is  called 
the  BAILEE. 
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Explanation. — If  a  person,  already  in  possession  of  the  goods  of 
another,  contracts  to  hold  them  as  a  bailee,  he  thereby  becomes  the  bailee, 
and  the  owner  becomes  the  bailor  of  such  goods,  although  they  may  not 
have  been  delivered  by  way  of  bailment. 

149.  The  DELIVERY  to  the  bailee  may  be  MADE  BT  doing  any- 
thing which  has  the  effect  of  putting  the  goods  in  the  possession  of  the 
intended  bailee  or  of  any  person  authorized  to  hold  them  on  his  behalf. 

160.  The  BAILOR  is  BOUND  TO  DISCLOSE  to  the  bailee 
FAULTS  in  the  goods  bailed  of  which  ihe  bailor  is  aware,  and  which 
materially  inteifere  with  ihe  use  of  them,  or  expose  the  bailee  to  extraordi- 
nary risks  ;  and  if  he  does  not  make  such  disdosure,  he  is  responsible  for 
damage  arising  to  the  bailee  directly  from  such  faults. 

If  the  goods  are  bailed  for  HIRE,  the  bailor  is  responsible  for  such 
damage,  whether  he  was  or  was  not  aware  of  the  existence  of  such  faults 
in  the  goods  bailed. 

lUustraHons, 

(a.)  A  lends  a  hone,  which  he  knows  to  be  vicions,  to  B.  He  does  not  disdose 
the  fact  that  the  horse  ia  vicious.  The  horse  runs  away.  B  is  thrown  and  iiyared. 
A  is  responsible  to  B  for  damage  sustained. 

(6.)  A  hires  a  carnage  of  B.  The  carriage  is  unsafe,  though  B  is  not  awire  of 
it,  and  A  is  ii^jured.    B  is  responsible  to  A  for  ue  injury. 

151.  In  all  cases  of  bailment  the  bailee  is  bound  to  take  as  much 
CARE  of  the  goods  bailed  to  him  as  a  man  of  ordinary  prudence  would, 
imder  similar  circumstances,  take  of  his  own  goods  of  the  same  bulk, 
quality  and  value  as  the  goods  bailed. 

152.  The  BAILEE,  in  the  absence  of  any  special  contract,  is  NOT 
RESPONSIBLE  for  tiie  loss,  destruction  or  deterioration  of  tiie  thing 
bailed,  IF  he  has  taken  the  amount  of  CARE  of  it  described  in  section  151. 

153.  A  contract  of  BAILMENT  is  VOIDABLE  at  the  option  of  the 
bailor,  IF  the  bailee  does  buy  act  with  regard  to  the  goods  bailed  incon- 
sistent with  the  conditions  of  the  bailment 

lUtutraHon. 

A  lets  to  B  for  hire  a  horse  for  his  own  riding.  B  drives  the  horse  in  Ms  carri- 
age.   This  is,  at  the  option  of  A,  a  termination  of  we  bailment. 

154.  If  the  BAILEE  MAKES  any  USE  OF  the  GOODS  bailed  which 
is  NOT  ACCORDING  TO  the  CONDITIONS  of  the  bailment,  he  is  liable 
to  make  compensation  to  the  bailor  for  any  damage  arising  to  the  goods 
from  or  during  such  use  of  them. 

lUustrations, 

(a.)  A  lends  a  horse  to  B  for  his  own  riding  only.  B  allows  C,  a  member  of  his 
family,  to  ride  the  horse.  C  rides  with  care,  but  the  horse  aoddehtly  falls  and  is 
injured.    B  is  liable  to  make  compensation  to  A  for  the  ixyury  done  to  the  horse. 
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(&)  A  hirei  a  hone  in  Cftlontte  from  B  etxpnatHj  to  much  to  Benarea.  A  rides 
with  due  care,  bat  marches  to  Cuttack  instead.  The  hone  accidently  falls  and  is 
ii^uied.    A  is  liable  to  make  compensation  to  B  for  the  ii^Jory  to  the  horse. 

165.  If  the  BAILEE,  WITH  the  CONSENT  of  the  bailor,  MIXES 
the  GOODS  of  the  bailor  WITH  HIS  OWN  goods,  the  bailor  and  the 
bailee  shall  have  an  interest,  in  proportion  to  their  re^>eotive  shares,  in  the 
mixtnre  thus  produced. 

156.  If  the  bailee,  WITHOUT  the  CONSENT  of  the  bailor,  mixes 
the  goods  of  the  bailor  with  his  own  goods,  AND  the  GOODS  CAN  BE 
SEPARATED  or  divided,  the  property  in  the  &;oods  remains  in  the  parties 
respectively ;  but  the  bailee  is  bound  to  bear  me  expense  of  separation  or 
division,  and  any  damage  arising  from  the  mixture. 

lUustraHon, 

A  bails  100  bales  of  cotton  marked  with  a  particiilar  mark  to  B.  B  without  A's 
consent  mixes  the  100  bales  with  other  bales  of  nis  own  bearing  a  different  mark.  A 
is  entitled  to  have  his  100  bales  retomed.  and  B  is  bound  to  bear  all  the  expense 
incorred  in  the  ieparstion  of  the  bales  and  any  other  incidental  damage. 

157.  If  the  bailee,  WITHOUT  the  CONSENT  of  the  bailor,  mixes 
the  goods  of  the  bailor  with  his  own  goods,  in  such  a  manner  that  it  is 
IMPOSSIBLE  TO  SEPARATE  the  goods  bailed  from  the  other  goods,  and 
deliver  them  back,  the  bailor  is  entitled  to  be  compensated  by  the  bailee 
for  the  loss  of  the  goods. 

lUuiiratUm. 

A  bsils  a  barrel  of  Gape  floor  worth  Rs.  46  to  B.  B,  without  A*8  consent,  mixes 
Hie  floor  with  coontry  floor  of  his  own,  worth  only  Rs.  26  a  barreL  B  most  com- 
pensate A  for  the  loss  of  his  floor. 

158.  Where,  by  the  conditions  of  the  bailment,  the  GOODS  are  TO  BE 
KEPT  or  to  be  CARRIED,  OR  to  HAVE  WORK  DONE  UPON  them  by 
the  bailee  for  the  bailor,  and  the  bailee  is  to  receive  no  remuneration,  the 
bailor  shall  repay  to  the  bailee  the  necessary  expenses  incurred  by  him  for 
the  purpose  or  the  bailment 

159.  The  lender  of  a  thing  for  use  may  at  any  time  require  its  re- 
turn, if  the  LOAN  was  GRATUITOUS,  even  though  he  lent  it  for  a 
specified  time  or  purpose.  But  if,  on  the  faith  of  such  loan,  made  for  a 
specified  time  or  purpose,  the  borrower  has  acted  in  such  a  manner  that 
the  return  of  the  thing  lent  before  the  time  agreed  upon  would  cause  him 
loss  exceeding  the  benefit  actually  derived  by  him  from  tiie  loan,  the  lend- 
er must^  if  he  compels  the  return,  indemnify  the  borrower  for  the  amount 
in  which  the  loss  so  occasioned  exceeds  the  benefit  so  derived. 

160.  It  is  the  DUTY  of  tiie  BAILEE  TO  RETURN,  or  deliver  ac- 
cording to  the  bailor's  directions,  the  GOODS  bailed,  without  demand,  as 
soon  as  the  time  for  which  they  were  bailed  has  expired,  or  the  purpose 
for  which  they  were  bailed  has  been  accomplished. 

161.  IF  by  the  fault  of  the  bailee  the  GOODS  are  NQT  RETURN- 
ED, delivered,  or  tendered  at  the  proper  time,  he  is  responsible  to  the 
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bailor  for  any  loss,  dertruction,  or  deterioration  of  the  goods  from  that 
time. 

162.  A  gratuitous  bailment  is  terminated  by  the  DEATH  either  of 
the  bailor  or  the  bailee. 

163.  In  the  absence  of  any  contract  to  the  contrary,  the  BAILEE  is 
BOUND  TO  DELIVER  to  the  bailor,  or  according  to  his  directions,  any 
INCREASE  OR  PROFIT  which  may  have  accrued  from  the  goods  bailed. 

Illustratiofi, 

A  leareB  a  cow  in  the  custody  of  B  to  be  taken  care  of.  The  cow  haa  a  calf.  B 
ia  bound  to  deliver  the  calf  aa  well  aa  the  cow  to  A 

164.  The  BAILOR  is  RESPONSIBLE  to  the  bailee  for  any  loss 
which  the  bailee  may  sustain  by  reason  that  the  bailor  was  not  entitled  to 
make  the  bailment,  or  to  receive  back  the  goods,  or  to  give  directions 
respecting  them. 

166.  If  several  JOINT  OWNERS  of  goods  BAIL  them,  the  bailee 
may  deliver  them  back  to,  or  according  to  the  directions  of  one  joint 
ovmer  without  the  consent  of  all,  in  the  absence  of  any  agreement  to  the 
contrary. 

166.  If  the  BAILOR  has  NO  TITLE  to  the  goods,  and  the  bailee,  in 
good  faith,  delivers  them  back  to,  or  according  to  the  directions  of  the 
bailor,  the  bailee  is  not  responsible  to  the  owner  in  respect  of  such 
delivery. 

167.  If  a  PERSON  OTHER  THAN  the  BAILOR  CLAIMS  GOODS 
bailed,  he  may  apply  to  the  Court  to  stop  the  delivery  of  the  goods  to  the 
bailor,  and  to  decide  the  title  to  the  goods. 

168.  The  FINDER  OF  GOODS  has  no  right  to  sue  the  owner  for 
compensation  for  trouble  and  expense  voluntarily  incurred  by  him  to 
preserve  the  goods  and  to  find  out  the  owner ;  but  he  may  retain  the 

goods  against  the  owner  until  he  receives  such  compensation  ;  and  where 
le  owner  has  offered  a  specific  reward  for  the  return  of  goods  lost,  the 
finder  may  sue  for  such  reward,  and  may  retain  the  goods  until  he 
receives  it 

169.  When  a  thing,  which  is  commonly  the  subject  of  sale,  is  lost, 
if  the  owner  cannot  wiw  reasonable  diligence  be  found,  or  if  he  refuses, 
upon  demand,  to  pay  the  lawful  charges  of  the  finder,  the  FINDER  MAY 
SELL  it— 

(1.)  when  the  thing  is  in  danger  of  perishing  or  of  losing  the 
greater  part  of  its  value,  or, 

(2,)    when  the  lawful  charges  of  the  finder,  in  respect  of  the  thing 

DO,  J 


found,  amount  to  two-thirds  of  its  value. 


170.  Where  the  bailee  has,  in  accordance  with  the  purpose  of  the 
bailment,  rendered  any  service  involving  the  exercise  of  labour  or  skill 
in  respect  of  the  goods  bailed,  he  has,  in  the  absence   of  a  contract 
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to  the  contrary,  a  RIGHT  TO  RETAIN  such  GOODS  UNTIL  he  receives 
due  REMUNERATION  FOR  the  SERVICES  he  has  rendered  in  respect 
of  them. 

lUuBtrations. 

(a.)  A  delivers  a  rough  diamond  to  B,  a  jeweller,  to  be  cat  and  polished,  which 
is  accordingly  done.  B  is  entitled  to  letain  the  stone  till  he  b  paid  for  the  services 
he  has  rendered. 

(6.)  A  gives  doth  to  B,  a  tailor,  to  make  into  a  coat  B  promises  A  to  deliver 
the  coat  as  soon  as  it  is  finished,  and  to  give  A  three  months  credit  for  the  price. 
B  is  not  entitled  to  retain  the  coat  nntil  he  is  paid. 

171.  BANKERS,  FACTTORS,  WARFINQERS,  ATTORNEYS  of  a 
High  Court  and  POLICY  BROKERS  may,  in  the  absence  of  acontractto  the 
contrary,  retain  as  a  security  for  a  general  balance  of  accoant,  any  goods 
bailed  to  them  ;  but  no  other  persons  have  a  right  to  retain,  as  a  security 
for  such  balance,  goods  bailed  to  them  unless  there  is  an  express  contract 
to  that  efEect. 

BAILMENTS  OF 

Pledges. 

172.  The  bailment  of  goods  as  security  for  pavment  of  a  debt  or 
performance  of  a  promise  is  called  PLEDGE.  The  bailor  is  in  this  case 
called  the  pawnor.    The  bailee  is  called  the  pawnee. 

173.  The  PAWNEE  MAY  RETAIN  the  GOODS  pledged,  not  only 
FOR  payment  of  the  DEBT  or  the  performance  of  the  promise,  out  for  the 
INTEREST  of  the  debt,  AND  all  necessary  EXPENSES  incurred  by  him 
in  respect  of  the  possession  or  for  the  preservation  of  the  goods  pledged. 

174.  The  pawnee  shall  NOT,  in  the  absence  of  a  contract  to  that 
effect,  retain  the  goods  pledged  FOR  any  debt  or  promise  OTHER  tiian 
the  DEBT  or  promise  for  which  they  are  pledged ;  but  such  contract,  in 
tiie  absence  of  anything  to  the  contrary,  shall  be  presumed  in  regard  to 
SUBSEQUENT  ADVICES  made  by  the  pawnee. 

175.  The  pawnee  is  entitled  to  receive  from  the  pawnor  EXTRAOR- 
DINARY EXPENSES  incurred  by  him  for  the  preservation  of  the  goods 
pledged. 

176.  If  the  PAWNOR  MAKES  DEFAULT  in  payment  of  the  debt, 
or  performance,  at  the  stipulated  time,  of  the  promise,  in  respect  of  which 
the  goods  were  pledged,  the  PAWNEE  MAY  BRING  a  SUIT  against  the 
pawnor  upon  the  debt  or  promise,  and  retain  the  goods  pledged  as  a 
collateral  security  ;  OR  he  may  SELL  THE  THING  pledged,  on  giving 
the  pawnor  reasonable  notice  of  the  sale. 

If  the  proceeds  of  such  sale  are  less  than  the  amount  due  in  respect 
of  the  debt  or  promise,  the  pawnor  is  still  liable  to  pay  the  balance.  If  liie 
proceeds  of  the  sale  are  ^eater  than  the  amount  so  duCi  the  pawnee  shall 
pay  over  the  surplus  to  the  pawnor. 
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177.  If  a  time  is  stipulated  for  the  pa]nnent  of  the  debt,  or  per- 
formance of  the  promise,  for  which  the  pledge  is  made,  and  the  PAWNOR 
makes  default  in  payment  of  the  debt  or  performance  of  the  promise  at 
the  stipulated  time,  he  MAT  REDEEM  the  goods  pledged  at  any  sub- 
sequent time  BEFORE  the  ACTUAL  SALE  of  them;  but  he  must, 
in  that  case,  pay,  in  addition,  any  expenses  which  have  arisen  from  his 
default 

178.  A  PERSON  who  is  IN  POSSESSION  OF  any  GOODS,  OR  of 
any  bill  of  lading,  dock- warrant,  warehouse-keeper's  certificate,  whar- 
finger's certificate,  or  warrant  or  order  for  delivery,  or  any  other  document 
of  TITLE  TO  GOODS,  MAY  make  a  valid  PLEDGE  of  such  goods,  or 
documents;  Provided  that  the  pawnee  acts  in  good  faith,  and  under 
circumstances  which  are  not  such  as  to  raise  a  reasonable  presumption  tiiat 
the  pawnor  is  acting  im^HX^perly : 

Provided  also  that  such  goods  or  documents  have  not  been  obtained 
from  their  lawful  owner,  or  from  any  person  in  lawful  custody  of  them, 
by  means  of  an  offence  or  FRAUD. 

179.  Where  a  person  pledges  goods  in  which  he  has  only  a  LIMITED 
INTEREST,  the  pledge  is  valid  to  the  extent  of  that  interest 

Suits  bt  Bailees  or  Bailobs  aqain st  Wbong-dobbs. 

180.  If  a  third  person  wrongfully  deprives  the  bailee  of  the  use  or 
possession  of  the  goods  bailed,  or  does  them  any  injury,  the  bailee  is  entitled 
to  use  such  remedies  as  the  owner  might  have  used  in  the  like  case  if  no 
bailment  had  been  made ;  and  either  the  bailor  or  the  bailee  may  bring  a 
suit  against  a  third  person  for  such  deprivation  or  injury. 

181.  Whatever  is  obtained  by  way  of  relief  or  compensation  in  any 
such  suit  shall,  as  between  the  bailor  and  the  bailee,  be  dealt  with  accord- 
ing to  their  respective  interests. 


CHAPTER  X. 

Agency. 

Appointment  and  Authobity  of  Agents. 

182.  An  AGENT  is  a  person  employed  to  do  any  act  for  another,  or 
to  represent  another  in  dealings  with  third  persons.  The  person  for 
whom  such  act  is  done,  or  who  is  so  represented,  is  called  tne  PRIN- 
CIPAL. 

183.  Any  PERSON  who  is  of  the  age  OF  MAJORITY  according  to 
the  law  to  which  he  is  subject,  and  who  is  of  SOUND  MIND,  MAY  EM- 
PLOY an  agent. 
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184.  As  between  the  principal  and  third  persons,  ANY  PERSON 
MAY  BECOME  an  AGENT ;  BUT  no  person  who  is  not  of  the  age  of 
majority  and  of  sound  mind  can  become  an  agent,  so  as  to  be  responsible 
to  his  principal  according  to  the  provisions  in  that  behalf  herein  con- 
tained. 

185.  No  CONSIDERATION  is  necessary  to  create  an  agency. 

186.  The  AUTHORITY  of  an  agent  may  be  express  or  implied. 

187.  An  authority  is  said  to  be  EXPRESS  when  it  is  given  by  words 
spoken  or  written.  An  authority  is  said  to  be  IMPLIED  when  it  is  to  be 
inferred  from  the  circumstances  of  the  case ;  and  things  spoken  or  written, 
or  the  ordinary  course  of  dealing,  may  be  accounted  circumstances  of  the 
case. 

Illu8tr<xtion, 

A  owns  a  shop  in  Serampore,  living  himself  in  Calcutta,  and  visiting  the  shop 
occasionally.  The  shop  is  managed  by  B,  and  he  is  in  the  nabit  of  ordering  goods 
from  C  in  the  name  of  A  for  the  purposes  of  the  shop,  and  of  paying  for  them  out  of 
A*8  funds  with  A*s  knowledge.  B  hiis  an  implied  aathority  from  A  to  order  goods 
from  C  in  the  name  of  A  for  the  purposes  of  the  shop. 

188.  An  agent,  having  an  AUTHORITY  to  do  an  act,  has  authority 
to  do  every  lawful  thing  whidi  is  necessary  in  order  to  do  such  act. 

An  agent  having  an  authority  to  carry  on  a  business,  has  authority 
to  do  every  lawful  thing  necessary  for  the  purpose^  or  usually  done  in  the 
course,  of  conducting  such  business. 

lUustrcUiona. 

(a.)  A  is  employed  by  B,  residing  in  London,  to  recover  at  Bombay  a  debt  due 
to  B.  Amay  adopt  any  legal  j>roce8s  necessary  for  the  purpose  of  recovering  the 
debt,  and  may  give  a  valid  discharge  for  the  same. 

(&.)  A  constitutes  B  his  agent  to  carry  on  his  business  of  a  ship-bnilder.  B 
may  purchase  timber  and  other  materials^  and  hire  workmen,  for  the  purpose  of 
canyuig  on  the  business. 

189.  An  agent  has  AUTHORITY,  IN  an  EMERGENCY,  to  do  all 
such  acts  for  the  purpose  of  protecting  his  principal  from  loss  as  would 
be  done  by  a  person  of  ordinary  prudence  in  his  own  case  imder  similar 
drcumBtaaceB. 

UltutratiofU, 
(a.)    An  agent  for  sale  may  have  goods  repaired  if  it  be  necessary. 

{b,)  A  consigns  provisions  to  B  at  Calcutta,  with  directions  to  send  them  imme- 
diately to  C  at  Cuttack.  B  may  sell  the  provisions  at  Calcutta  if  they  will  not  bear 
the  Jouniey  to  Cottack  without  spoiling'. 

Sub-Agents. 

190.  An  agent  cannot  lawfully  employ  another  to   perform   acts 
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which  he  has  expressly  or  impliedly  undertaken  to  perEorm  perscmallyy 
unless  by  the  ordinary  custom  of  trade  a  sub-agent  may,  or,  from  the 
nature  oi  the  agency,  a  sub-agent  must,  be  employed. 

191.  A  SUB- AGENT  is  a  person  employed  by,  and  acting  under  the 
control  of,  the  original  agent  in  the  business  of  the  agency. 

192.  Where  a  sub-agent  is  properly  appointed,  the  PRINCIPAL  is, 
BO  far  as  regards  third  persons,  represented  W  the  sub-agent,  and  is  bound 
by  and  RESPONSIBLE  for  his  acts,  as  if  he  were  an  agent  originally 
appointed  by  the  principal. 

The  AGENT  is  RESPONSIBLE  to  the  principal  FOR  the  acts  of  tiie 
sub-agent : 

The  SOB-AGENT  is  RESPONSIBLE  for  his  acts  to  the  agent,  but 
not  to  the  principal,  except  in  cases  of  fraud  or  wilful  wrong. 

193.  WHERE  an  AGENT,  WITHOUT  having  AUTHORITY  to  do 
so,  has  APPOINTED  a  person  to  act  as  a  SUB- AGENT,  the  agent  stands 
towards  such  person  in  the  relation  of  a  principal  to  an  agent,  and  is  res- 
ponsible for  his  acts  both  to  the  principal  and  to  third  persons  ;  the 
principal  is  not  represented  by  or  re8]x>n8ible  for  the  acts  of  the  person  so 
employed,  nor  is  that  person  responsible  to  the  principal. 

194.  Where  an  AGENT,  HOLDING  an  express  or  implied  AUTHO- 
RITY TO  NAME  ANOTHER  person  TO  ACT  for  the  principal  in  the 
business  of  the  agency  has  named  another  person  accordingly,  such  per- 
son is  not  a  sub-agent,  but  an  agent  of  the  principal  for  such  part  of 
the  business  of  the  agency  as  is  entrusted  to  him. 

UlttstraHons, 

(a.)  A  directs  B,  his  solicitor,  to  sell  his  estate  by  aactioii,  sad  to  employ  an 
auctioneer  for  the  purpose.  B  names  C,  an  aoctioneer,  to  condoct  the  sale.  C  is  not 
a  sub-agent,  but  is  A*s  agent  for  the  conduct  of  the  sale. 

(b^  A  authorises  B,  a  merchant  in  Calcutta,  to  recover  the  moneys  due  to  A 
from  Cf  A  Co.  B  instructs  D,  a  solicitor,  to  take  legal  proceedings  against  C  A  Co.  for 
the  recovery  of  the  money.    D  is  not  a  sub- agent,  but  is  solicitor  for  A. 

195.  In  selecting  such  agent  for  his  principal,  an  agent  is  BOUND 
TO  EXERCISE  the  same  amount  of  DISCkETION  as  a  man  of  ordinary 
prudence  would  exercise  in  his  own  case  ;  and,  if  he  does  this,  he  is  not 
responsible  to  the  principal  for  the  acts  or  negligence  of  the  agent  so 
selected. 

Illusiraiums. 

(a.)  A  instructs  B,  a  merchant,  to  buy  a  ship  for  him.  B  employs  a  ship-sur- 
veyor of  good  reputation  to  choose  a  ship  for  A.  The  surveyor  makes  the  choice 
negligently,  and  the  ship  turns  out  to  be  nnseaworthy  and  is  lost.  B  is  not^  but  the 
surveyor  is,  responsible  to  A. 

(6.)  A  consigns  floods  to  B,  a  merchaat,  for  sale.  B',  in  due  course,  employs  an 
auctioneer  in  good  credit  to  sell  the  goods  of  A,  and  allows  the  auctioneer  to  receive 
the  proceeds  of  the  sale.  The  auctioneer  afterwards  becomes  insolvent  without  hav- 
ing aoeoonted  for  the  pioceedi.    B  is  not  responsible  to  A  for  the  proeeeds. 
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Batifigatiom. 

196.  Where  acts  are  done  b^  one  person  on  behalf  of  another,  but 
without  his  knowledge  or  authority,  he  may  elect  to  ratify  or  to  disown 
such  acts.  If  he  ratify  them,  the  same  efEeots  will  follow  as  if  they  had 
been  performed  by  his  authority. 

197.  Ratification  may  be  expressed  or  may  be  implied  in  the  con- 
duct of  the  person,  on  whose  behalf  the  aots  are  done. 

lUustrations. 

(a.)  A,  without  aathority,  buys  goods  for  B.  Afterwards  B  sells  them  to  C  oo 
his  own  aoconnt ;  B^s  coadaot  implies  a  ratification  of  the  purchase  made  for  him 
by  A. 

(A.)  A,  without  B*8  authorify,  lends  B*8  money  to  C.  Afterwards  B  accepts  in- 
teresi  on  money  from  C  B*8  conduct  implies  a  ratification  of  the  loan. 

198.  No  valid  ratification  can  be  made  by  a  person  whose  KNOW- 
LEDGE OF  the  FACTS  of  the  case  is  materially  DEFECTIVE. 

199.  A  person  ratifying  any  unauthorized  act  done  on  his  behalf, 
ratifies  the  WHOLE  of  the  TRANSACTION,  of  which  such  act  formed  a 
part 

200.  An  act  done  by  one  person  on  behalf  of  another  without  such 
other  person^s  authoritv,  which,  if  done  with  authority,  would  have  the 
effect  of  subjecting  a  third  person  to  damages,  or  of  teiminating  any  right 
or  interest  of  a  third  person,  cannot,  by  ratification,  be  made  to  have 
such  efiEect. 

Illustrations. 

(a.)  A,  not  being  authorized  thereto  by  B,  demands,  on  behalf  of  B,  the  deli- 
very of  a  chattel,  the  property  of  B,  from  0.  who  is  in  possession  of  it.  This  demand 
cannot  be  ratified  by  B,  so  as  to  make  C  liable  for  damages  for  his  refusal  to  deliver. 

{h)  A  holds  a  lease  from  B,  terminable  on  three  months*  notice.  C,  an  un- 
anthorized  person,  gires  notice  of  termination  to  A.  The  notice  cannot  be  ratifled  by 
B^  so  as  to  be  binding  on  A. 

Revocation  of  Authority. 

201.  An  AGENCY  is  TERMINATED  BY  the  principal  REVOKING 
his  AUTHORITY;  or  by  the  agent  renouncing  the  business  of  the 
agency  ;  or  by  the  business  of  the  agency  being  completed  ;  or  by  either 
the  principal  or  agent  dying  or  becoming;  of  unsound  mind ;  or  by  the 
principal  being  adjudicated  an  insolvent  under  the  provisions  of  any  Act 
for  the  time  being  in  force  for  the  relief  of  insolvent  debtors. 

202.  WHERE  the  AGENT  HAS  himself  AN  INTEREST  in  the 
property  which  forms  the  subject-matter  of  the  agency,  the  agency  can- 
not, in  the  absence  of  an  express  contract,  be  termmated  to  the  prejudice 
of  such  interest. 
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lUuiirationB, 

(a.)  A  gives  authority  to  B  to  sell  A*s  land,  and  to  paj  liimself  out  of  the  pro- 
eeeds  the  debts  due  to  him  from  A.  A  oaimot  reroke  this  authority,  nor  can  it  be 
termioated  by  his  insanity  or  death. 

(6.)  A  consigns  1,000  bales  of  cotton  to  B,  who  has  made  advances  to  him  on 
such  cotton,  and  desires  B  to  sell  the  cotton,  and  to  repay  himself  out  of  the  price 
the  amount  of  his  own  advances.  A  cannot  revoke  this  authority,  nor  is  it  termi- 
nated by  his  insanity  or  death. 

203.  The  principal  may,  save  as  is  otherwise  provided  by  the  last 
preceding  section,  REVOKE  the  authority  given  to  his  agent  AT  ANY 
TIME  BEFORE  the  AUTHORITY  has  been  EXERCISED  so  as  to  bind 
the  principal. 

204.  The  principal  CANNOT  REVOKE  the  authority  given  to  his 
agent  AFTER  the  AUTHORITY  has  been  PARTLY  EXERCISED,  so 
far  as  regards  such  acts  and  obligations  as  arise  from  acts  already  done 
in  the  agency. 

lUuatratiofu. 

(a.)  A  authorizes  B  to  buy  1,000  bales  of  cotton  on  account  of  A,  and  to  pay  for 
it  out  of  A's  moneys  remaining  in  B's  hands.  B  buys  1,000  bales  of  cotton  in  his  own 
name,  so  as  to  make  himself  personally  liable  for  the  price.  A  cannot  revoke  B*8 
authority  so  far  as  regards  payment  for  the  cotton. 

(6.)  A  authorizes  B  to  buy  1,000  bales  of  cotton  on  account  of  A,  and  to  pay 
for  it  out  of  A*8  moneys  remaining  in  B's  hands.  B  buys  1,000  bales  of  cotton  in 
A's  name,  and  so  as  not  to  render  himself  personally  liable  for  the  price.  A  can 
revoke  B's  authority  to  pay  for  the  cotton. 

205.  Where  there  is  an  express  or  implied  CONTRACT  THAT  the 
AGENCY  should  BE  CONTINUED  FOR  ANY  period  of  TIME,  the  prin- 
cipal must  make  compensation  to  the  agent,  or  the  agent  to  the  principal, 
as  the  case  may  be,  tor  any  previous  revocation  or  renimciation  of  the 
agency  without  sufficient  cause. 

206.  Reasonable  NOTICE  must  be  given  OF  such  REVOCATION  or 
renunciation,  otherwise  the  damage  thereby  resulting  to  the  principal 
or  the  agent,  as  the  case  may  be,  must  be  made  good  to  the  one  by  the 
other. 

207.  REVOCATION  and  renunciation  may  be  EXPRESSED  or  may 
be  IMPLIED  in  the  conduct  of  the  principal  or  agent  respectively. 

Hlmtraiion, 

A  empowers  B  to  let  A*s  house.  Afterwards  A  lets  it  himself.  This  is  an  implied 
revocation  of  B's  authority. 

208.  The  TERMINATION  of  the  authority  of  an  agent  does  NOT, 
so  far  as  regards  the  agent,  take  efEect  BEFORE  it  becomes  KNOWN 
to  him,  or,  so  far  as  regards  third  persons,  before  it  becomes  known 
to  them. 
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lUtutrationa, 

(a)  A  directs  B  to  eell  goods  for  him.  and  agrees  to  give  B  five  per  cent  commis- 
sion on  the  price  fetched  by  the  goods.  A  afterwards,  by  letter,  revokes  B*s  authori- 
ty. B,  after  the  letter  is  sent,  but  before  he  receives  it,  sells  the  goods  for  100  mpees. 
The  sale  is  binding  on  A,  and  B  is  entitled  to  five  rupees  as  his  commission. 

(&.)  A,  at  Madras,  by  letter,  directs  B  to  sell  for  him  some  cotton,  lying  in  a 
irarehouse  in  Bombay,  and  afterwards,  bv  letter,  revokes  his  authority  to  sell,  and 
directs  B  to  send  the  cotton  to  Madras.  B,  after  receiving  the  second  letter,  enters 
into  a  contract  with  C,  who  knows  of  the  first  letter,  but  not  of  the  second,  lor  the 
sale  to  him  of  the  cotton.  C  pays  B  the  money,  with  which  B  absconds.  C's  payment 
is  good  as  against  A. 

(c)  A  directs  B,  his  agent,  to  pay  certain  money  to  C.  A  dies  and  D  takes  ont 
probate  to  his  wilL  B,  after  A^s  death,  but  before  hearing  of  it,  pays  the  money  to 
C.  The  payment  is  good  as  against  D,  the  executor. 

209.  When  an  agency  is  terminated  by  the  PRINCIPAL  DYING 
OR  becoming  OF  UN^UND  MIND,  the  agent  is  bound  to  take,  on  behalf 
of  the  representatives  of  his  late  principal,  all  reasonable  steps  for  the 
protection  and  preservation  of  the  interests  entrusted  to  him. 

210.  The  termination  of  the  anthorily  of  an  agent  causes  the  ter- 
mination (subject  to  the  rules  herein  contained  regarding  the  termination 
of  an  agent's  authority),  of  the  AUTHORITY  OF  aU  SUB-AGENTS 
appointed  by  him. 

Agent's  Duty  to  Principal. 

211.  An  AGENT  is  bound  TO  CONDUCT  the  BUSINESS  of  his 
principal  ACCORDING  TO  the  DIRECTIONS  given  by  the  principal, 
OB,  in  the  absence  of  any  such  directions,  accordinfi^  to  the  CUSTOM 
which  prevails  in  doing  business  of  the  same  kind  at  the  place  where  the 
agent  conducts  such  business.  When  the  agent  acts  otherwise,  if  any 
LOSS  be  sustained,  he  must  make  it  good  to  his  principal,  and  if  any 
PROFIT  accrues,  he  must  account  for  it. 

lUMirations, 

(a,)  A,  an  agent  engaged  in  carrying  on  for  B  a  bnsiness,  in  which  it  is  the 
cnitom  to  invest  from  time  to  time  at  interest  the  moneys  which  may  be  in  hand,  omits 
to  make  snch  investment.  A  most  make  good  to  B  the  interest  usually  obtained  by 
snch  investments. 

(6.)  B,  a  broker,  in  whose  bnsiness  it  is  not  the  custom  to  sell  on  credit,  sells 
Is  of  A  on  credit  to  C,  whose  credit  at  the  time  was  very  high.  C,  before  payment 
tmee  insolvent.    B  must  make  good  the  loss  to  A 

212.  An  agent  is  bound  to  conduct  the  business  of  the  agency  with 
as  much  SKILL  as  is  generally  possessed  by  persons  engaged  in  similar 
business,  unless  the  principal  has  notice  of  his  want  of  s^ll.  The  agent 
is  always  bound  to  act  with  reasonable  DILIGENCE,  and  to  use  such 
skill  as  he  possesses  :  and  to  make  compensation  to  his  principal  in  respect 
of  the  direct  consequences  of  his  own  ne&^lect,  want  of  skill,  or  misconduct, 
but  not  in  respect  of  loss  or  damage  which  are  indirectly  or  remotely  caused 
by  such  neglect,  want  of  skill,  or  misconduct  « 
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lUuiiraUons, 

(a.)  A.  a  merebftiit  in  Gblentta,  has  mi  agsnt,  B.  in  London,  to  whom  a  smn  of 
money  is  paid  on  A*s  account,  with  orders  to  remit  B  retains  the  mone^r  for  a  conri- 
derable  time.  A,  in  consequence  of  not  receiving  the  money,  becomes  insolvent  B 
is  liable  for  the  money  and  interest  from  the  day  on  which  it  ought  to  have  been  paid, 
according  to  the  usual  rate,  and  for  any  further  direct  loss— aa,  s.  ff,^  by  raxiation  of 
rate  of  exchange — but  not  further. 

(6.)  A,  an  agent  for  the  sale  of  goods,  having  authority  to  sell  on  credit,  sells  to 
B,  on  credit,  without  making  the  proper  and  usual  enquiries  as  to  the  insolvency  of 
B.  B^at  the  time  of  such  sale,  is  insolvent  A  most  make  compensation  to  his  prin- 
cipal in  respect  of  any  loss  thereby  sustained. 

(c)  A,  an  insurance  broker,  employed  b^  B  to  efPOet  an  insurance  on  a  ship^ 
omits  to  see  that  the  usual  clauses  are  mserted  in  the  policy.  The  ship  is  afterwards 
lost  In  consequence  of  the  omission  of  the  clauses  nothing  can  be  reoovexed  fn»i 
the  underwriters.    A  is  bound  to  make  good  the  loss  to  B. 

(dL)  A,  a  merchant  in  England,  directs  B,  his  agent  at  Bombay,  who  accepta 
the  agency,  to  send  him  100  bales  of  cotton  by  a  certain  ship.  B,  having  it  in 
his  power  to  send  the  cotton,  omits  to  do  so.  The  ship  arrives  safely  in  Eng- 
lancL  Soon  aftor  her  arrival  the  price  of  cotton  rises.  B  is  bound  to  make 
good  to  A  the  profit  which  he  might  have  made  by  the  100  bales  of  cotton  at  the  time 
the  ship  arrived,  but  not  any  profit  he  might  have  made  by  the  subsequent  rise. 

213.  An  ageDt  is  bound  to  render  proper  ACXX)UNTS  to  his  princi- 
pal on  demand. 

214.  It  is  the  dnty  of  an  agent,  in  cases  of  difficnlty,  to  nse  all  rea- 
sonable diligence  in  COMMUNICATING  WITH  his  PRINCIPAL,  and  in 
seeking  to  obtain  his  instructions. 

216.  IF  an  AGENT  DEALS  ON  HIS  OWN  ACCOUNT  in  the  busi- 
ness of  the  agency,  WITHOUT  first  obtaining  the  CONSENT  of  his 
principal  and  acquainting  him  with  all  material  circumstances  which  have 
come  to  his  own  knowledge  on  the  subject,  the  principal  MAT  REPUDI- 
ATE the  transaction,  if  the  case  show,  eiUier  that  any  material  fact  has 
been  dishonestly  concealed  from  him  by  the  agent,  or  that  the  dealings  of 
the  agent  have  been  disadvantageous  to  him. 

Illusiratumi^ 

(a,)  A  directs  B  to  sell  A's  estate.  B  bujrs  the  estate  for  himself  in  the  nime  of 
C  A,  on  discovering  that  B  has  bought  the  estate  for  himself,  may  repudiate  the 
sale,  if  he  can  show  that  B  has  dishonestly  concealed  any  material  fact,  or  that  the 
sale  has  been  disadvantageous  to  him. 

(ft.)  A  directs  B  to  sdl  A's  estete.  B,  on  looking  over  the  estete  before  selling 
it,  finds  a  mine  on  the  estate  which  is  unknown  to  A.  B  informs  A  that  he  wishes  to 
buy  the  estate  for  himself,  but  couceals  the  discovery  of  the  mine.  A  allows  B  to 
buy,  in  ignorance  of  the  existence  of  the  mine.  A^  on  discovering  that  B  knew  of 
the  mine  at  the  time  he  bought  the  estate,  may  either  repudiate  or  adopt  the  sale  at 
his  option. 

216.  If  an  agent,  without  the  knowledge  of  his  principal,  deals  in 
the  business  of  the  agency  on  his  own  account  instead  ot  on  account  of  his 
principal,  the  principal  IS  ENTITLED  TO  claim  from  the  agent  any 
BENEFIT  which  may  have  resulted  to  him  from  the  transaction. 
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IlkuiraHon. 

A  diieeto  B,  his  atfent,  to  hay  a  oertoin  house  for  him.  B  tells  A  it  cannot  be 
bought,  and  buys  the  house  for  himself.  A  may,  on  discovering  that  B  has  booght 
the  house,  compel  him  to  sell  it  to  A  at  the  price  he  gave  for  it. 

217.  An  AGENT  MAY  retain,  OUT  OF  any  SUMS  RECEIVED  on 
account  of  the  principal  in  the  business  of  the  agency,  all  MONEYS  DUE 
TO  HIMSELF  m  respect  of  advances  made  or  expenses  properly  incurred 
by  him  in  conducting  such  business,  and  also  such  remuneration  as  may 
be  payable  to  him  for  acting  as  agent 

218.  Subject  to  such  deductions,  the  agent  is  bound  to  pay  to  his 
principal  all  sums  received  on  his  account. 

219.  In  the  absence  of  any  special  contract,  PAYMENT  for  the 
performance  of  any  act  is  NOT  DlFE  to  the  agent  UNTIL  the  COMPLE- 
TION OF  such  ACT  ;  but  an  agent  may  detain  moneys  received  by  him 
on  account  of  goods  sold,  although  the  whole  of  the  goods  consigned  to 
him  for  sale  may  not  have  been  sold,  or  although  the  sale  may  not  be 
actually  complete. 

220.  An  agent,  who  is  guilty  of  MISCONDUCT  in  the  business  of 
the  agency,  is  not  entitled  to  any  remuneration  in  respect  of  that  part  of 
the  business  which  he  has  misconducted. 

IlluBtraiums. 

(a,)  A  emi^oys  B  to  recover  1,00,000  mpeee  from  G.  tad  to  lay  it  o«t  on  good 
secnnty.  B  recorers  the  1,00,000  rupees  and  lays  oat  90.000  mpees  on  good  security, 
but  lays  out  10,000  rupees  on  security,  which  he  ought  to  have  known  to  be  bad, 
whereby  A  loses  SLOOO  rupees.  B  is  entitled  to  remuneration  for  recovering  ^e 
1,00,000  rupees  and  for  investing  the  90,000  rupees.  He  is  not  entitled  to  any  remu- 
neration for  investing  the  10,000  rupees,  and  he  must  make  good  the  2,000  rupees  to  B. 

(ft.)  A  employs  B  to  recover  1,000  rupees  from  CL  Throuffh  Fs  misconduct  the 
mon^  is  not  recovered.  B  is  entitled  to  no  remnneration  for  his  services,  and  must 
make  good  the  loss. 

221.  In  the  absence  of  any  contract  to  the  contrary,  an  AGENT  is 
ENTITLED  TO  RETAIN  GOODS,  PAPERS^  and  other  PROPERTY, 
whether  moveable  or  immoveable,  of  the  pnncipal  received  by  him, 
UNTIL  the  AMOUNT  DUE  TO  HIMSELF  for  commission,  disburse- 
ments, and  services  in  respect  of  the  same  has  been  PAID  ta  accounted 
for  to  him. 

Peincipal's  Duty  to  Aqknt. 

222.  The  employer  of  an  agent  is  bound  to  INDEMNIFY  him 
against  the  consequences  of  all  lawful  acts  done  by  such  agent  in 
exercise  of  the  aumority  conferred  upon  him. 

lUtistrations, 

(a.)  B,  at  Singapore,  mder  instructions  from  A  of  Oslcvtta.  contracts  with  C  to 
deliver  certain  goodi  to  hin.     A  does  not  send  the  goods  to  B,  and  C  sues  B  for 
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breMh  of  contract.  B  informs  A  of  the  rait,  «nd  A  aathorizes  him  to  defend  the  suit. 
B  defends  the  suit,  and  is  compelled  to  pay  damages  and  coetSi  and  incon  ezpeosea. 
A  is  liable  to  B  for  sach  damages,  costs,  and  expenses. 

(b,)  B,  a  broker  at  Galcatta,  hy  the  orders  of  A,  a  merchant  there,  contracts  with 
C  for  the  porchase  of  10  casks  »f  oil  for  A.  Afterwards  A  refases  to  receive  the  oil, 
and  C  soee  B.  B  informs  A,  who  repudiates  the  contract  altogether.  B  defends  bat 
nnsuccessf  11II7,  and  has  to  pay  damages  and  costs,  and  incurs  expenses.  A  is  liable 
to  B  for  sach  damages,  costs,  and  expenses. 

223w  Where  one  persoD  employs  another  to  do  an  act,  and  the  agent 
does  the  act  in  good  faith,  the  employer  is  liable  to  indemnify  the  agent 
against  the  consequences  of  that  act,  though  it  cause  an  injury  to  the  rights 
of  third  persons. 

IllustraiumB. 

(a.)  A,  a  decree-holder  and  entitled  to  execution  of  B*s  goods,  lequires  the  officer 
of  the  Court  to  seise  certain  goods  reprefenting  them  to  be  the  gcHods  of  B.  The 
officer  seises  the  goods,  and  is  sued  by  C,  the  true  owner  of  the  goods.  A  is  liable  to 
indemnify  the  officer  for  the  sum  which  he  is  compelled  to  pay  to  Q  in  consequence  of 
obeying  A*s  directions. 

(6.)  B,  at  the  request  of  A,  sells  goods  in  the  possession  of  A,  but  which  A  had  no 
right  to  dispose  of.  B  does  not  know  this,  and  hands  over  the  proceeds  of  the  sale  to 
A.  Afterwards  C,  the  true  owner  of  the  goods,  sues  B  and  recovers  the  value  of  the 
goods  and  costs.  A  is  liable  to  indemnify  B  for  what  he  has  been  compelled  to  pay 
to  C,  and  for  B*s  own  expenses. 

224.  Where  one  person  employs  another  to  do  an  ACTT,  which  is 
CRIMINAL,  the  employer  is  not  liable  to  the  agent,  either  upon  an 
express  or  an  implied  promise,  to  indemnify  him  against  the  consequenoeB 
of  that  act 

Illu8traHon8» 

(a.)  A  employs  B  to  beat  C,  and  agrees  to  indemnify  him  against  all  consequences 
of  the  act.  B  thereupon  beats  C,  and  has  to  pay  damages  to  C  for  so  doing.  A 
is  not  liable  to  indemnify  B  for  those  damages. 


the 


(6.)  B,  the  proprietor  of  a  newspaper,  publishes,  at  A*s  reqn^  a  libel  upon  C  in 
~w  paper,  and  A  agrees  to  indemnif  jr  B  against  the  consequences  of  the  publication, 
and  all  costs  and  dama^  of  any  action  in  respect  thereof.  B  is  sued  by  C  and  has  to 
pay  damages,  and  also  incurs  expenses.    A  is  not  liable  to  B  upon  the  indemnity. 

225.  The  principal  must  make  compensation  to  his  agent  in  respect 
of  injury  caused  to  such  agent  hy  the  PBINCIPAL'S  NEGLECT  or  want 
of  skill. 

Illu8iraHon. 

A  emplojTS  B  as  a  bricklayer  in  building  a  house,  and  puts  up  the  scaffolding 
himself.  The  scaffolding  is  unskilfully  put  up,  and  &  is  in  consequence  hurt.  A 
must  make  compensation  to  B. 

Effect  of  Agency  on  Contracts  with  thibd  Persons. 

226.  CONTRACTS  entered  into  THROUGH  an  AGENT,  and  obliga- 
tions  arising  fi'om  acts  done  by  an  agent,  may  be  enforced  in  the  same 
manner,  and  will  haye  the  same  legal  consequences,  as  if  the  contracts  had 
been  entered  into  and  the  acts  done  by  the  principal  in  person. 
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JlluttraHana. 

(a.)  A  bnys  goods  from  B,  knowing  that  he  is  an  agent  for  their  sale,  but  not 
knowing  who  is  the  principal.  B's  principal  is  the  person  entitled  to  claim  from  A 
the  price  of  the  goods,  and  A  cannot,  in  a  suit  by  the  principal,  set  off  against  that 
claim  a  debt  dae  to  himself  from  B. 

(6.)  A,  being  B*s  agent  with  anthority  to  receive  money  on  his  behalf,  receives 
from  C  a  sam  of  money  one  to  B.  C  is  discharged  of  his  obligation  to  pay  the  sam  in 
question  to  B. 

227.  When  an  AGENT  DOES  MORE  THAN  he  is  AUTHORIZED 
to  do,  and  when  the  part  of  what  he  does,  which  is  within  his  authority, 
can  be  separated  from  the  part,  which  is  beyond  his  authority,  so  much 
only  of  what  he  does  as  is  within  his  authority  is  binding  as  between  him 
and  his  principal. 

lUustratiSn. 

A,  being  owner  of  a  ship  and  cargo,  authorizes  B  to  procure  an  insurance  for 
4,000  rupees  on  the  ship.  B  procures  a  policy  for  4,000  rupees  on  the  ship,  and  an- 
other for  the  like  sum  on  the  cargo.  A  is  bound  to  pay  the  premium  for  the  policy  on 
the  ship,  but  not  the  premium  for  the  policy  on  the  cargo. 

228.  Where  an  agent  does  more  than  he  is  authorized  to  do,  and 
what  he  does  beyond  the  scope  of  his  authority  cannot  be  separated  from 
what  is  within  it,  the  principal  is  not  bound  to  recognise  the  transaction. 

llltistration. 

A  authorises  B  to  buy  500  sheep  for  him.  B  buys  500  sheep  and  200  lambs  for 
ooe  sum  of  6,000  rupees.    A  may  repudiate  the  whole  transaction. 

229.  Any  NOTICE  given  TO  or  information  obtained  by  the  AGENT 
provided  it  be  given  or  obtained  in  the  course  of  the  business  transacted 
oy  him  for  the  principal,  shall,  as  between  the  principal  and  third  parties 
have  the  same  legal  consequence  as  if  it  had  been  given  to  or  obtained  by 
the  principal. 

lUustrations, 

(a.)  A  is  employed  by  B  to  buy  from  G  certain  goods,  of  iHiich  C  is  the  appa- 
rent owner,  and  buys  them  accordingly.  In  the  course  of  the  treaty  for  the  sale,  A 
learns  that  the  goods  really  belonged  to  D,  but  B  is  ignorant  of  that  fact.  B  is  not 
eatitled  to  set  off  a  debt  owing  to  him  from  C  against  the  price  of  the  goods. 

(b.)  A  is  employed  by  B  to  buy  from  C  goods  of  which  G  is  the  apparent 
owner.  A  was,  before  he  was  so  employed,  a  servant  of  G,  and  then  learnt  that  the 
goods  really  belonged  to  D,  but  B  is  ignorant  of  that  fact  In  spite  of  the  know- 
ledge  of  his  agent,  B  may  set  off  against  the  price  of  the  goods  a  debt  owing  to  him 
IromG. 

230.  In  the  absence  of  any  contract  to  that  effect,  an  AGENT 
CANNOT  PERSONALLY  ENFORCE  CONTRACTS  entered  into  by  him 
on  behalf  of  his  principal,  NOR  is  he  PERSONALLY  BOUND  by  them, 
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Such  a  contract  shall  be  presumed  to  exist  in  the  following  cases : — 

(1.)  Where  the  contract  is  made  by  an  agent  for  the  sale  or  pur- 
chase of  goods  for  a  merchant  resident  abroad : 

(2.)    Where  the  agent  does  not  disclose  the  name  of  his  principal : 

(3.)    Where  the  principal,  though  disclosed,  cannot  be  sued. 

231.  If  an  agent  makes  a  CONTRACT  WITH  a  PERSON  WHO 
NEITHER  KNOWS,  nor  has  reason  to  suspect,  THAT  HE  IS  an  AGENT, 
his  principal  may  require  the  performance  of  the  contract ;  but  the  other 
contracting  party  has,  as  against  the  principal,  the  same  rights  as  he  would 
have  had  as  against  the  agent  if  the  agent  had  been  principaL 

If  the  principal  discloses  himself  before  the  contract  is  completed,  the 
other  contracting  party  may  refu^  to  fulfil  the  contract,  if  he  can  show 
that,  if  he  had  known  who  was  the  principal  in  the  contract,  or  if  he  had 
kno¥m  that  the  agent  was  not  a  principal,  he  would  not  have  entered  into 
the  contract. 

232.  Where  one  man  makes  a  contract  with  another,  neither 
knowing  nor  having  reasonable  ground  to  suspect  that  the  other  is  an 
agent,  me  principal,  if  he  requires  the  performance  of  the  contract  can 
only  obtain  such  performance  subject  to  the  rights  and  obligations  sub- 
sisting between  the  agent  and  the  other  party  to  the  contract. 

lUuitratioTL 

A,  who  owes  500  mpees  to  B,  sells  1,000  rupees  worth  of  rice  to  B.  A  is  Acting 
AS  s^nt  for  C  in  the  tnuisaction,  but  B  hAS  no  knowledge  nor  reasonAble  groond  of 
suspicion  that  snch  is  the  case.  C  cannot  compel  B  to  tue  the  rice  without  allowing 
him  to  set-off  A*s  debt. 

233.  Incases  WHERE  the  AGENT  is  PERSONALLY  LIABLE,  a 
person  dealing  with  him  may  hold  either  him  or  his  principal,  or  both  of 
them,  liable. 

IlltutraHon, 

A  enters  into  a  contrAct  with  B  to  sell  him  100  bAles  of  cotton,  And  Afterwards 
discovers  that  B  was  acting  as  agent  for  C  A  may  sue  either  B  or  C,  or  both,  for 
the  price  of  the  cotton. 

234.  When  a  person  who  has  made  a  contract  with  an  agent  IN- 
DUCES the  agent  to  act  upon  the  BELIEF  THAT  the  PRINCIPAL 
ONLY  will  be  held  LIABLE,  or  induces  the  principal  to  act  upon  the 
belief  that  the  agent  only  will  be  held  liable,  he  cannot  afterwards  hold 
liable  the  agent  or  principal  respectively. 

235.  A  person  UNTRULY  REPRESENTING  HIMSELF  TO  BE  the 
authorized  AGENT  of  another,  and  thereby  inducing  a  third  person  to 
deal  with  him  as  such  agent,  is  liable,  if  his  alleged  employer  does  not 
ratify  his  acts,  to  make  compensation  to  the  other  in  respect  of  any  loss 
or  damage  which  he  has  incurred  by  so  dealing. 
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236.  A  persoD,  with  whom  a  contract  has  been  entered  into  in  the 
character  of  agent,  is  NOT  ENTITLED  TO  require  the  performance  of  it, 
IF  he  was  IN  REALITY  ACTING,  not  as  agent,  but  ON  HIS  OWN 
ACCOUNT. 

237.  When  an  agent  has.  without  authoritjr,  done  acts  or  incurred 
obligations  to  third  persons  on  behalf  of  his  principal,  the  PRINCIPAL  is 
BOUND  by  sndi  acts  or  obligations  IF  HE  has  by  his  words  or  conduct 
INDUCED  such  third  persons  TO  BELIEVE  THAT  such  ACTS  and 
obligations  were  WITHIN  the  scope  of  the  AGENTS  AUTHORITY. 

Illuafyrations. 

(a.)  A  oonsiffiis  goods  to  B  for  sale^  and  gires  him  instmctions  not  to  sell  under 
a  fixed  price.  C,  being  iffnoiant  of  B*8  instmctions,  enters  into  a  contract  with  B  to 
buy  the  goods  at  a  price  lower  than  the  reserved  price.    A  is  bound  by  the  contract 

(J^)  A  entmsts  B  with  negotiable  instruments  endorsed  in  blank.  B  sells  them 
to  Cm  violation  of  private  orders  from  A.    The  sale  is  good. 

238.  Misrepresentations  made,  or  FRAUDS  committed.  BY  AGENTS 
acting  in  the  course  of  their  business  for  their  principals,  have  the  same 
efEect  on  agreements  made  by  such  agents  as  if  such  misrepresentations 
or  fraud  had  been  made  or  committed  by  the  principals  ;  but  misrepre- 
sentations made,  or  frauds  committed,  by  agents,  in  matters  which  do  not 
fall  within  their  authority,  do  not  affect  their  principals. 

Illuetrations. 

(a.)  A,  bein^  B*s  agent  for  the  sale  of  goods,  induces  C  to  buy  them  hy  a  mis* 
representation,  which  he  was  not  authorized  by  ^  to  make.  The  contract  is  void- 
able, as  between  B  and  C,  at  the  option  of  C 

{b,)  A,  the  captain  of  B*s  ship,  siffns  bills  of  lading  without  having  received  on 
board  the  goods  mentioned  therein.  The  bills  of  lading  are  void  as  between  B  and 
the  pretended  consignor. 


CHAPTER  XL 

Of  Partnersliip. 

239.  'PARTNERSHIP  is  the  relation  which  subsists  between  per- 
sons who  have  agreed  to  combine  their  property,  labour,  or  skill  in  some 
business,  and  to  share  the  profits  thereof  between  them. 

Persons  who  have  entered  into  partnership  with  one  another  are 
called  collectively  a  *  FIRM.' 

lUustratums, 

(a.)  A  and  B  buy  100  bales  of  cotton,  which  they  agree  to  sell  for  their  joint  ac- 
count ;  A  and  B  are  partners  in  respect  of  such  cotton. 
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(6.)  A  and  B  bay  100  bales  of  cotton  agreeing  to  ahare  it  between  thenu  A  and 
B  are  not  partners. 

(c)  A  agrees  with  B,  a  goldsmith,  to  buy  and  famish  gold  to  B,  to  be  worked 
np  by  him  and  sold,  and  that  they  shall  share  in  the  resulting  profit  or  loss.  A  and 
B  are  partners. 

(</•)  A  and  B  agree  to  work  together  as  carpenters,  but  that  A  shall  receive  all 
profits,  and  shall  pay  wages  to  B.    A  and  B  are  not  partners. 

(e.)  A  and  B  are  j  oint  owners  of  a  ship.  This  drcnmstance  does  not  make  them 
partners. 

240.  A  LOAN  to  a  person  engaged  or  about  to  engage  in  any  trade 
or  undertaking,  UPON  a  CONTRACT  with  such  person  that  the  lender 
shall  receive  interest  at  a  rate  vairing  with  the  profits,  or  THAT  HE 
shall  RECEIVE  a  share  of  the  PROFITS,  does  not,  of  itself,  constitute  the 
lender  a  PARTNER,  or  render  him  responsible  as  such. 

241.  In  the  absence  of  any  contract  to  the  contrary,  property  left  by 
a  retiring  partner,  or  the  representative  of  a  deceased  partner  to  be  used 
in  the  business,  is  to  be  considered  a  LOAN  within  the  meaning  of  the  last 
preceding  section. 

242.  No  contract  for  the  REMUNERATION  OF  a  SERVANT  or 
agent  of  any  person,  engaged  in  any  trade  or  undertaking,  BY  a  SHARE 
OF  the  PROFITS  of  such  trade  or  undertaking  shall,  of  itself,  render 
such  servant  or  agent  responsible  as  a  partner  therein  nor  give  him  the 
rights  of  a  partner. 

243.  No  person,  being  a  WIDOW  or  CHILD  of  a  deceased  partner 
of  a  trader,  and  RECEIVING,  by  way  of  ANNUITY,  a  proportion  of  the 
profits  made  by  such  trader  in  his  business,  shall,  by  reason  only  of  such 
receipt,  be  deemed  to  be  a  partner  of  such  trader,  or  be  subject  to  any 
liabilities  incurred  by  him. 

244.  No  person  RECEIVING,  by  way  of  annuity  or  otherwise,  & 
portion  of  the  PROFITS  of  any  business,  IN  CONSIDERATION  OF  the 
sale  by  him  of  the  GOOD-WILL  of  such  business,  shall,  by  reason 
onlv  of  such  receipt,  be  deemed  to  be  a  partner  of  the  person  carrying  on 
such  business,  or  be  subject  to  his  liabilities. 

245.  A  person  who  has,  by  words  spoken  or  written,  or  by  his 
conduct,  LED  another  TO  BELIEVE  that  he  is  a  PARTNER  in  a  par- 
ticular firm,  is  responsible  to  him  as  a  partner  in  such  firm. 

246.  Any  one,  CONSENTING  to  allow  himself  TO  BE  REPRE- 
SENTED AS  a  PARTNER,  is  liable  as  such,  to  third  persons  who,  on 
the  faith  thereof,  give  credit  to  the  partnership. 

•  247.  A  PERSON,  who  is  UNDER  the  age  of  MAJORITY  according 
to  the  law  to  which  he  is  subject,  may  be  admitted  to  the  benefits  of 
partnership,  but  cannot  be  made  personally  liable  for  any  obligation  of 
the  firm  ;  but  the  share  of  such  minor  in  the  property  of  the  firm  is  liable 
for  the  obligations  of  the  firm. 

248.  A  person,  who  has  been  admitted  to  the  benefits  of  partnership 
under  the  age  of  majority,  becomes,  on  attaining  that  age,  liable  for  all 
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obligatioms  iDcnrred  by  the  partnership  mnce  he  was  bo  admitted,  nnless 
he  gives  public  notice  within  a  reasonable  time  of  his  repudiation  of  the 
partnership. 

249.  Every  PARTNER  is  LIABLE  FOR  all  DEBTS  and  obligations 
incurred  while  he  is  a  partner  in  the  usual  course  of  business  by  or  on 
behalf  of  the  partnership  ;  but  a  person  who  is  admitted  as  a  partner  into  an 
existing  firm  does  not  thereby  become  liable  to  the  creditors  of  such 
firm  for  anything  done  before  he  became  a  partner. 

250.  Every  partner  is  liable  to  make  compensation  to  third  persons 
in  respect  of  loss  or  damage  arising  from  the  r^EGLECT  or  FRAUD  OP 
any  PARTNER  in  the  management  of  the  business  of  the  firm. 

251.  Each  PARTNER,  who  does  any  act  necessary  for  or  usually 
done  in  carrying  on  the  business  of  such  a  partnership  as  that  of  which  he 
is  a  member,  BINDS  his  CO-PARTNERS  to  the  same  extent  as  if  he  were 
their  agent  duly  appointed  for  that  purpose. 

Exaction. — If  it  has  been  agreed  between  the  partners  that  any  re- 
striction shall  be  placed  upon  the  power  of  any  one  of  them,  no  act  done 
in  contravention  of  such  agreement  shall  bind  the  firm  with  respect  to 
persons  having  notice  of  such  agreement. 

lUusirations, 

(a.)  A  and  B  trade  in  partnership,  A  reeidiog  in  England  and  B  in  India. 
A  draws  a  bill  of  exchan^  in  the  name  of  the  firm.  B  has  no  notice  of  the  bill, 
nor  is  he  at  all  interested  in  the  transaction.  The  firm  is  liable  on  the  bill,  proyided 
the  holder  did  not  know  of  the  circumstaoces  under  which  the  bill  was  drawn. 

{h,)  A,  being  one  of  a  firm  of  solicitors  and  attorneys  draws  a  bill  of  exchange 
in  the  name  of  the  firm  without  aathority.  The  other  partners  are  not  liable  on 
thebiU. 

(c)  A  and  B  carry  on  bnsinais  in  partnership  as  bankers.  A  som  of  money  is 
received  by  A  on  behalf  of  the  firm.  A  does  not  inform  B  of  such  receipt,  and  after- 
wards A  appropriates  the  money  to  his  own  use.  The  partnership  is  liable  to  miJce 
good  the  money. 

(d.)  A  and  B  are  partners.  A,  with  the  intention  of  cheating  B,  goes  to  a 
shop  and  purchases  articles  on  behalf  of  the  firm,  sach  as  might  be  used  in  the 
ordinary  course  of  the  partnership  business,  and  converts  them  to  his  own  separate 
nse,  there  being  no  collusion  between  him  and  the  seller.  The  firm  is  liable  for  the 
price  of  the  g^nis. 

252.  Where  partners  have  by  contract  regulated  and  defined,  as 
between  themselves,  their  rights  and  obligations,  such  CONTRACT  can 
be  ANNULLED  or  altered  ONLY  BY  CONSENT  OF  ALL  of  them, 
which  consent  must  either  be  expressed  or  be  implied  from  a  uniform 
course  of  dealing. 

lUitstration, 

A  B,  and  C^  intending  to  enter  into  partnership,  execute  written  articles  of 
agreement,  by  which  it  is  stipulated  that  the  nett  profits  arising  from  the  partner- 
ship business  shall  be  equally  divided  between  them.  Afterwards  they  carry  on  the 
partnership  business  for  may  years,  A  receiving  one-half  of  the  nett  profits,  and  the 
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other  half  bdnfT  divided  equally  between  B  and  C  All  parties  know  of  and  acqnieece 
in  this  arranppement.  This  coarse  of  dealing  supersedes  the  provision  in  the  articles 
as  to  the  division  of  profits. 

263.    In  the  absence  of  any  contract  to  the  contrair,  the  RELATIONS 
OF  PARTNERS  to  each  other  are  determined  by  the  following  RULES : — 

(1.)  All  partners  are  joint  owners  of  all  property  originally  bronght 
into  the  partnership  stock,  or  bought  with  money  belonging^ 
to  the  partnership,  or  acquired  for  purposes  of  the  partner- 
ship business.  Ail  such  property  is  called  partnership  pro- 
perty. The  share  of  each  partner  in  the  partnership  property- 
is  the  value  of  his  original  contribution,  increased  or  dunin- 
ished  by  his  share  of  profit  or  loss : 

(2.)  All  partners  are  entitled  to  share  equally  in  the  profits  of  the 
partnership  business,  and  must  contribute  equally  towards 
the  losses  sustained  by  the  partnership  : 

(3.)  Each  partner  has  a  right  to  take  part  in  the  management  of  the 
pc^nership  business : 

(4.)  Each  partner  is  bound  to  attend  diligently  to  the  business  of 
the  partnership,  and  is  not  entitled  to  any  remuneration  for 
acting  in  such  business : 

(5.)  When  differences  arise  as  to  ordinary  matters  connected  with 
the  partnership  business,  the  decision  shall  be  according  to 
the  opinion  of  the  majority  of  the  partners ;  but  no  change 
in  the  nature  of  the  business  of  the  partnership  can  be  madb, 
except  with  the  consent  of  dl  the  partners  : 

(6.)  No  person  can  introduce  a  new  partner  into  a  firm  without  the 
consent  of  all  the  partners  : 

(7.)  If  from  any  cause  whatsoever,  any  member  of  a  partnership 
ceases  to  be  so,  the  partnership  is  dissolved  as  between  all 
the  other  members  : 

(8.)  Unless  the  partnership  has  been  entered  into  for  a  fixed  term, 
any  partner  may  retire  from  it  at  any  time : 

(9.)  Where  a  partQership  has  been  entered  into  for  a  fixed  term, 
no  partner  can,  during  such  term,  retire,  excent  with  the  con- 
sent of  all  the  partners,  nor  can  he  be  expelled  by  his  part- 
ners for  any  cause  whatever,  except  by  order  of  Court  : 

(10)  Partnerships,  whether  entered  into  for  a  fixed  term  or  not,  are 
dissolved  by  the  death  of  any  partner. 

254.    At  the  suit  of  a  partner  the  COURT  MAY  DISSOLVE  the 
PARTNERSHIP  in  the  following  cases  :— 

(1 .)    When  a  partner  becomes  of  unsound  mind  : 

(2.)  When  a  partner,  other  than  the  partner  suing,  has  been  adjudi- 
cated an  insolvent  under  any  law  relating  to  insolvent 
debtors  : 
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(3.)  When  a  partner,  other  than  the  partner  Buing,  has  done  any  act 
by  which  the  whole  interest  of  snch  partner  is  legally  trans- 
ferred to  a  third  person  : 

(4.)  When  any  partner  becomes  incapable  of  performing  his  part  of 
the  partnership  contract : 

(5.)  When  a  partner,  other  than  the  partner  suing,  is  ^ilty  of  gross 
misconduct  in  the  afEairs  of  the  partnership  or  towards 
his  partners  : 

(6.)  When  the  business  of  the  partnership  can  only  be  carried  on 
at  a  loss. 

255.  A  partnership  is  in  all  cases  dissolved  by  its  BUSINESS  being 
PROHIBITED  by  law. 

256.  If  a  PARTNERSHIP,  entered  into  FOR  a  FIXED  TERM,  be 
continued  after  such  term  has  expired,  the  rights  and  obligations  of  the 
partners  will,  in  the  absence  of  any  agreement  to  the  contrary,  remain 
the  same  as  they  were  at  the  expiration  of  the  term,  so  far  as  such  rights 
and  obligations  can  be  applied  to  a  partnership  dissolvable  at  the  will  of 
any  partner. 

257.  PARTNERS  are  BOUND  TO  carry  on  the  business  of  the 
partnership  for  the  greatest  common  advantage  to  be  just  and  faithful 
to  each  other,  and  to  render  true  accounts  and  full  information  of  all 
things  affecting  the  partnership  to  any  partner  or  his  legal  representatives. 

258.  A  partner  must  ACCOUNT  to  the  firm  for  any  benefit  derived 
from  a  transaction  afEecting  the  partnership. 

Illustrations, 

(a.)  A,  B  and  C  are  partners  in  trade.  0,  without  the  knowledge  of  A  and  B 
obtains  for  his  own  sole  benefit  a  lease  of  the  house  in  which  the  partnership  bnsiness 
is  carried  on.  A  and  B  are  entitled  to  participate,  if  they  please,  in  the  benefit  of 
the  lease. 

(6.)  A,  B  and  C  carry  on  bnsiness  together  in  partnership  as  merchants  trading 
between  Bombay  and  London.  D,  a  merchant  in  London,  to  whom  they  make  their 
consignments,  secretly  allows  C  a  share  of  the  commission  which  he  receives  upon 
snch  consignments,  in  consideration  of  C*s  using  his  influence  to  obtain  the  consign- 
ments for  him.    C  is  liable  to  account  to  the  firm  for  the  money  so  received  by  hm. 

259.  If  a  partner,  without  the  knowledge  and  consent  of  the  other 
partners,  carries  on  any  BUSINESS  competing  or  INTERFERING  WITH 
THAT  OF  the  FIRM,  he  must  account  to  the  firm  for  all  profits  made  in 
such  business,  and  must  make  compensation  to  the  firm  for  any  loss 
occasioned  thereby. 

260.^  A  continuing  guarantee,  given  either  to  a  firm  or  to  a  third 
person,  in  respect  of  the  transactions  of  a  firm,  is,  in  the  absence  of 
agreement  to  the  contrarv,  revoked  as  to  future  transactions  by  any 
CHANGE  IN  the  constitution  of  the  FIRM  to  which,  or  in  respect  of  the 
transactions  of  which,  such  guarantee  was  given. 
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261.  The  ESTATE  OF  a  PARTNER  who  has  DIED  is  not,  in  the 
absei^ce  of  an  express  agreement,  liable  in  respect  of  any  obligation  in- 
curred by  the  firm  after  his  death. 

262.  Where  there  are  JOINT  DEBTS  due  from  the  partnership,  and 
also  SEPARATE  DEBTS  due  from  any  partner,  the  partnership  property 
must  be  applied  in  the  first  instance  in  payment  of  the  debts  of  the  firm, 
and  if  there  is  any  surplus,  then  the  share  of  each  partner  must  be  applied 
in  payment  of  his  separate  debts  or  paid  to  him.  The  separate  property 
of  any  partner  must  be  applied  first  in  the  payment  of  his  separate  debts, 
and  the  surplus  (if  any)  in  the  payment  of  the  debts  of  the  firm. 

263.  AFTER  a  DISSOLUTION  of  partnership,  the  RIGHTS  and 
OBLIGATIONS  of  the  partners  continue  in  all  things  necessary  for 
winding-up  the  business  at  the  partnership. 

264.  Persons  dealing  with  a  firm  will  not  be  affected  by  a  DISSO- 
LUTION, of  which  no  public  NOTICE  has  been  given,  unless  they  them- 
selves had  notice  of  such  dissolution. 

265.  In  the  absence  of  any  contract  to  the  contrary,  after  the  ter- 
mination of  a  partnership,  each  partner  or  his  representatives  may  apply 
to  the  COURT  TO  WIND  UP  the  business  of  the  firm,  to  provide  for  the 
payment  of  its  debts,  and  to  distribute  the  surplus  according  to  the  shares 
of  the  partners  respectively. 

Explanation. — The  Court  in  this  section  means  a  Court  not  inferior 
to  the  Court  of  a  District  Judge  within  the  local  limits  of  whose  jurisdic- 
tion the  place  or  principal  place  of  business  of  the  firm  is  situated. 

266.  EXTRAORDINARY  PARTNERSHIPS,  such  as  partnershipa 
with  limited  liability,  incorporated  partnerships,  and  joint-stock  companies 
shall  be  regulated  by  the  law  for  the  time  being  in  force  relating  thereto. 


Bills  of  Exchange. 
Act  No.  VI-  op  1840. 

Received  the  assent  of  the  Govbbkob-Genbral  on  the  2nd  Mabch  1840. 

An  Act  for  the  amendment  of  the  law  concerning  the  negociation  of  Bills 

of  Exchange. 

1.  Whereas  it  b  expedient  to  extend  to  the  Territories  under  the  Qoyemment  of 
the  [East  India  Company]  the  amendments  of  the  law  respecting  Bills  of  Exchange 
conUined  in  the  Statutes  68  Geo.  3,  c  98;  1  and  2  Geo.  4,  c  78;  6  and  7  W.  4,c  58  ; 
2anddW.4)C98: 

It  is  hereby  enacted  that  from  and  after  the  first  day  of  May,  in  the  year  of  oar 
Lord  1840,  if  any  person  shall  accept  a  Bill  of  Exchange  payable  at  any  other  place 
than  at  his  own  place  of  residence  without  further  expression  in  his  acceptance,  sach 
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AOCEPTANCE  shall  be  deemed  sod  taken  to  be  to  all  intents  and  tnurpoies  a  general 
acceptance.  Bat  if  the  acceptor  shall  in  his  acceptance  express  tnat  he  accepts  the 
Bill  payable  at  such  other  place  only,  and  not  otherwise  or  elsewhere,  sach  acceptance 
shim  be  deemed  and  taken  to  be  to  all  intents  and  purposes  a  qualified  acceptance  of 
snch  Bill,  and  the  acceptor  shall  not  be  liable  to  pay  sach  Bill  except  in  default  of 
pi^yment  when  snch  payment  shall  have  been  dnly  demanded  at  such  other  place. 

2.  And  it  is  hereby  enacted  that  after  the  day  and  year  aforesaid  no  acceptance 
of  any  Bill  of  Exchange  drawn  within  the  territories  of  the  [Eaflt  India  Company] 
■hall  be  sufficient  to  charge  any  person  unless  such  ACCEPTANCE  be  IN  WRIT- 
ING on  sach  Bill,  or  if  there  be  more  than  one  part  of  such  Bill,  on  one  of  the  said 
parts. 

8.  And  it  is  hereby  enacted  that  it  shall  not  be  necessary  to  present  BILLS  of 
Exdiange  ACCEPTED  SUPRA  PROTEST  tox  honour,  or  having  a  reference  thereon 
in  case  of  need  to  the  acceptor  or  acceptors,  for  honour,  or  to  the  referee  or  referees, 
until  the  day  following  the  day  on  which  such^ills  of  Exchange  shall  become  due ; 
and  if  the  place  of  address  on  any  such  Bill  of  Exchange  of  such  acceptor  or  accep- 
tors for  honour,  or  of  such  referee  or  referees,  be  other  than  where  such  Bill  shall  there- 
in be  made  payable,  than  it  shall  not  be  necessary  to  forward  such  Bill  of  Exchange 
for  presentment  for  payment  to  such  acceptor  or  accepton  for  honour,  or  referee  or  re- 
ferees, until  the  day  following  the  day  on  which  such  Bill  of  Exchange  shaU  be- 
come due. 

4.  And  it  is  hereby  enacted  that  all  Bills  of  Exchange  wherein  the  drawer  or 
drawers  thereof  shall  have  expressed  that  such  Bills  of  Exchanf^e  are  to  be  pa3rable 
in  any  PLACE  other  than  the  place  by  him  or  them  therein  mentioned  to  be  the  place 
of  residence  of  the  drawee  or  orawees  thereof,  and  which  shall  not  on  the  present- 
ment thereof  be  accepted,  shall  or  may^  be,  without  further  presentment,  to  the  drawee 
or  drawees,  protested  for  nonpayment  in  the  place  in  which  such  Bills  of  Exchange 
shall  have  been  by  the  drawer  or  drawera  expressed  to  be  payable,  unless  the  amount 
owing  upon  such  Bills  of  Exchange  shall  have  been  paid  to  the  holder  or  holders 
thereof  on  the  day  on  which  such  Bill  would  have  become  payaUe  had  the  same  been 
duly  accepted. 

5.  And  it  is  hereby  enacted  that  no  Bill  of  Exchange  or  Promissory  Note  that 
sihall  be  drawn  or  made  after  the  passing  of  this  Act  shal^  though  it  may  have  been 
Ifiven  for  a  USURIOUS  CONSIDERATION,  or  upon  a  usurious  contract,  be  void 
m  the  hands  of  an  endorsee  for  valuable  consideration,  unless  such  endorsee  had,  at 
the  time  of  discounting  or  pa3rin^  such  consideration  for  the  same,  actual  notice  that 
such  Bill  of  Exchange  or  Promissory  Note  had  been  originally  given  for  a  usurious 
consideration  or  upon  a  usiirious  contract. 

6.  And  it  is  hereby  provided  that  this  ACT  shall  NOT  be  construed  TO  EX- 
TEND TO  affect  BILLS  of  Exchange  or  Promissory  Notes  in  any  case  which,  but 
for  the  passing  of  this  Act,  would  NOT  be  GOVERNED  BY  the  LAW  OF  ENG- 
LAND, or  to  extend  or  alter  the  jurisdiction  of  any  of  Her  Majesty's  Courts  of 
Justice. 


Act  No.  V.  of  1866. 

An  Act  to  provide  a  summary  procedure  on  Bills  of  Exckangej  and  to  amend 
in  certain  respects  ihe  Commercial  Law  of  British  India, 

Whereas  it  is  expedient  ^  provide  a  summary  procednre  for  the  re- 
covery of  money  due  on  dishonoured  Bills  of  Exchange,  Hoondis,  and  Pro- 
missory Notes ;  and  whereas  inconvenience  is  felt  by  persons  engaged 
in  trade  bv  reason  of  the  laws  of  British  India  being  in  some  particulars 
different  firom  those  of  England  in  matters  of  common  occurrence  in  the 
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course  of  such  trade  ;  and  whereas,  with  a  view  to  remedy  such  incon- 
venience, it  is  expedient  to  amend  the  laws  of  British  India  as  herein- 
after is  mentioned  :  It  is  enacted  as  follows  : 

1.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject  or 
context — 

"  BRITISH  INDIA"  shall  mean  the  territories  which  are  or  may 
become  vested  in  Her  Majesty  or  Her  successors  by  the  Statute  21  &  ^ 
Vic,  Cap.  106  (An  Act  for  the  better  (Government  of  India)  : 

'<  HIGH  COURT"  shall  mean  the  High  Court  of  Judicature  at  Cal- 
cutta, Madras,  or  Bombay,  as  the  case  may  be  : 

And  in  every  part  of  British  India  in  which  this  Act  shall  operate 
"  LOCAL  GOVERNMENT"  shall  mean  the  person  authorised  by  law  to 
administer  executive  Government  in  such  part. 

All  suits  upon  Bills  of  Exchang^,  Hoondis,  or  Promissory  Notes 
commenced  in  any  High  Court  within  six  calendar  months  after  the  same 
shall  have  become  due  and  payable,  may,  in  case  the  plaintiff  shall  desire  to 
proceed  under  this  Act,  be  commenced  as  hereinafter  is  mentioned ;  (that 
is  to  say)  the  PLAINT  shall  be  in  the  FORM  prescribed  by  the  Code  of 
Civil  Procedure;  but  the  SUMMONS  shall  bem  the  FORM  contained  in 
the  Schedule  to  this  Act ;  and  in  any  case  in  which  the  plaint  and  sum- 
mons shall  be  in  such  forms  respectively,  it  shall  not  be  lawful  for  the  de- 
fendant to  appear  to  or  defend  the  suit  unless  he  shall  obtain  leave  from  a 
Jud^e  as  hereinafter  mentioned  so  to  appear  and  defend  ;  and  in  default 
of  his  obtaining  such  leave  or  of  appearance  and  defence  in  pursuance 
thereof  the  plaintifE  shall  be  entitled  to  a  decree  for  any  sum  not  exceed- 
ing the  sum  mentioned  in  the  summons,  together  with  interest  at  the  rate 
specified  (if  any)  to  the  date  of  the  decree,  and  a  sum  for  costs  to  be 
fixed  by  a  rule  of  the  High  Court,  unless  the  plaintifE  claim  more  than 
such  fixed  sum,  in  which  case  the  costs  shall  be  ascertained  in  the  ordinary 
way,  and  such  decree  may  be  enforced  forthwith. 

3.  The  High  Court  shall,  upon  application  within  the  period  of  seven 
d*v8  from  the  service  of  such  summons,  give  LEAVE  TO  appear  and  to 
DEFEND  the  suit,  upon  the  defendant  paying  into  Court  the  sum  men- 
tioned in  the  summons  or  upon  afSdavits  satisfactory  to  the  Court  which 
disclose  a  defence,  or  such  facts  as  would  make  it  incumbent  on  the  holder 
to  prove  consideration,  or  such  other  facts  as  the  Court  may  deem  suflfi- 
cient  to  support  the  application,  and  on  such  terms  as  to  security,  fram- 
ing and  recording  issues,  or  otherwise,  as  to  the  Court  may  seem  fit. 

4.  After  decree,  the  High  Court  MAY,  under  special  circumstances, 
SET  ASIDE  the  DECREE,  and  if  necessary  stay  or  set  aside  execu- 
tion, and  may  fi^ive  leave  to  appear  to  the  summons  and  to  defend  the 
suit  if  it  shall  seem  reasonable  to  the  Court  so  to  do,  and  on  such  terms 
as  to  the  Court  may  seem  just. 

5.  In  any  proceedings  under  this  Act  it  shall  be  competent  to  the 

Sec  2  see  Act  14  of  1870  Repealing  Enactments,  page  75. 
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High  Court  to  ORDER  the  BILL  or  Note  sought  to  be  proceeded  upon 
TO  BE  forthwith  DEPOSITED  with  an  Officer  of  the  Court,  and  further 
to  order  that  all  proceedings  shall  be  stayed  until  the  plaintilE  shall  have 
given  security  for  the  costs  thereof. 

6.  The  holder  of  every  dishonoured  Bill  of  Exchange  or  Promissory 
Note  shall  have  the  same  remedies  for  the  recove^  of  the  EXPENSES 
incurred  IN  NOTING  the  same  FOR  NON-ACCEPTANCE  or  non-pay- 
ment,  or  otherwise  by  reason  of  such  dishonour  as  he  has  under  this  Act 
for  the  recovery  of  the  amount  of  such  Bill  or  Note. 

7.  The  provisions  of  the  Code  of  Civil  PROCEDURE,  and  all  rules 
made  under  or  by  virtue  of  the  said  Code,  shall,  so  far  as  the  same  are 
or  may  be  made  applicable,  extend  and  apply  to  all  proceedings  to  be 
had  or  taken  under  this  Act. 

8.  It  shall  be  LAWFUL  FOR  the  Local  GOVERNMENT  TO  DIRECT 
that  all  or  any  part  of  the  provisions  in  Sections  2  to  7,  both  inclusive, 
of  this  ACT  SHALL,  mutaiU  mutandis,  APPLY  TO  ALL  or  any  COURTS 
or  Court  in  the  territories  under  such  Government  other  than  a  High  Court ; 

*and  within  one  month  after  such  order  shall  have  been  made  and  publish- 
ed in  the  Official  Gazette,  such  provisions  shall  extend  and  apply  in 
manner  directed  by  such  order,  and  anv  such  order  may  be  in  like  manner 
from  time  to  time  altered  and  annulled.  In  and  by  any  such  order  the 
Local  Gt)vernment  may  direct  by  whom  any  powers  or  duties  incident 
to  the  provisions  applied  under  this  Act  shaU  and  may  be  exercised  with 
respect  to  matters  in  such  other  Courts  or  Court,  and  ma^  make  any  orders 
or  regulations  which  may  be  deemed  requisite  for  carrying  into  operation 
in  such  Courts  or  Court  the  provisions  so  applied. 

11.  NO  ACCEPTANCE  of  any  Bill  of  Exchange,  whether  Inland 
or  Foreign,  made  after  the  first  day  of  May  1866  shdl  be  sufficient  TO 
BIND  or  charge  any  person,  UNLESS  the  same  be  IN  WRITING  on 
such  Bill,  or,  if  there  be  more  than  one  part  of  such  Bill,  on  one  of  the 
said  parts,  and  signed  by  the  acceptor  or  some  person  duly  authorised 
by  him. 

12.  Every  Bill  of  Exchange  or  Promissory  Note  drawn  or  made  in 
any  part  of  British  India,  and  made  payable  in  or  drawn  upon  any  person 
resident  in  any  part  of  British  India,  shall  be  deemed  to  be  an  INLAND 
BILL ;  but  nothing  herein  contained  shall  alter  or  affect  the  stamp  duty, 
if  any,  which,  but  for  tins  enactment,  would  be  payable  in  respect  of  any 
such  Bill  or  Note. 

13.  PROTEST  of  a  Bill  of  Exchange,  whether  Inland  or  Foreign, 
when  purporting  to  be  made  BY  a  NOTARY  Public,  shall  he  primd  facie 
evidence  that  the  Bill  has  been  dishonoured. 

14.  In  case  of  any  suit  founded  upon  a  Bill  of  Exchange  or  other 
negotiable  instrument,  if  it  shall  be  proved  to  the  satisfaction  of  the  Court 
that  the  INSTRUMENT  is  LOST,  and  if  an  indemnity  be  given  by  the 
plaintiflE,  to  the  satisfaction  of  the  Court,  against  the  claims  of  any  other 

Sections  9  and  10  were  repealed  by  Act  9  of  1872.»See  Repealing  Enactments, 
page  184. 
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person  npon  sudi  instrament,  it  shall  be  lawful  for  the  Conrt  to  make  sncfa 
deoree  as  it  wonld  have  made  if  the  plaintifE  had  produced  the  instroment 
in  Ooort  when  the  plaint  was  presented,  and  had  at  the  same  time  delivered 
a  copy  of  the  instrument  to  be  filed  with  the  plaint. 

15.  Every  ASSIGNEE,  by  endorsement  or  otherwise  OF  a  POLICY 
OP  marine  INSURANCE,  or  ot  a  policy  of  insiurance  against  fire,  in  whom 
ihe  property  in  the  subject  insured  shall  be  absolutely  vested  at  the  date 
of  the  assignment,  shall  have  transferred  to  and  vested  in  him  aU  rights 
of  suit,  as  if  the  contract  contained  in  the  policy  had  been  made  with 
himself. 

SCHEDULE. 
No.  OF  Suit. 

In  the  Hi^  Court  of  at 

P1ft*ntifFt 
^Defeodant 

To        [here  niter  the  defemdatOi's  namej  detor^umy  and  address]. 

Whereas  [here  enter  the  plairUiff't  name^  detcriptionj  and  address]  has  institoted  a 
suit  in  this  Coart  against  you  onder  Act  V.  of  1866  (to  provide  a  summary  procedure 
on  BiU  of  Exchange^  and  to  amend  in  certain  respects  the  Commercial  Law  of  British 

India)  for  Rs. principal  and  interest  for  Bs. balance  of  principal 

and  interest]  due  to  him  as  the  Payee  [or  Indorsee]  of  a  Bill  of  Exchange  for 
Hoondi  or  Promissory  Note]  of  which  a.  copy  is  hereto  annexed,  you  are  heieoy 
summoned  to  obtain  leave  from  the  Court  within  seven  days  from  the  service 
hereof^  inclusive  of  the  day  of  such  service,  to  appear  and  defend  the  suit,  and  within 
such  time  to  cause  an  appearance  to  be  entered  for  you.  In  default  whereof  the 
plaintiff  will  be  entitled,  at  any  time  after  the  expiration  of  such  seven  days,  to 

obtain  a  deoree  for  any  sum  not  exceeding  the  sum  of  Rs. [here  state  the 

mm  olaimeS]  and  the  sum  of  Rs. for  oosts. 

Leave  to  appear  mav  be  obtained  on  an  application  to  the  Court  supported  by 
affidavit  or  declaration  showing  that  there  is  a  defence  to  the  suit  on  the  merits,  or 
that  it  is  reasonable  that  you  should  be  allowed  to  appear  in  the  suit 

[Eerecopjfthe  Bitto/EsKhangeiffoondif  or  Promissory  Note^  and  all  endorsements 
iipoaiC] 


Hire  of  Immoveables. 

DEFINITION. 

The  hiring  of  things  is  a  contract  by  which  one  person  engages  to 
give  the  use  of  a  thing  to  the  other  for  a  limited  time  in  consideration  of 
a  certain  rent  or  hire. — Mackenzie's  Roman  Law,  p.  225. 

*  Where  there  is  an  instrument  by  which  it  appears  that  one  party  is 
to  give  possession  and  the  other  take  it,  that  is  a  LEASE,  imless  it  can  be 
collected  from  the  instrument  itself  that  it  is  an  agreement  only  for  a  lease 
to  be  afterwards  made.'— Dowding  v.  Bissell,  3  sSnt  67. 


Digitized  by  VjOOQIC 


CIVIL  CODE.     OHAPTBB  TUI.  69 

A  TENANCY- AT-WILL  is  where  tbe  demise  is  for  no  certain  term, 
but  to  continue  during  the  joint  will  of  both  parties,  and  no  longer. — Sm. 
L.  &T.  16. 

A  TENANCY  FROM  YEAR  TO  YEAR  is  where  the  lease  can  only 
be  determined  on  giving  reasonable  notice. — Sm.  L.  &  T.  24. 

It  has  now  been  settled  that  this  notice  must  be  given  six  months  before 
the  day  of  the  year  on  which  the  tenancy  commenced. — Sm.  L.  &  T.  26. 

A  TENANT  BY  SUFFERANCE  is  one  who  comes  in  by  right  and 
holds  over  without  right. — Coke  Ins.  I.,  57b. 

Every  right  which  may  be  alienated  for  ever  may  be  let  for  a  term  of 
years.— -Sm.  L.  &  T.  74,  77. 

With  regard  to  the  rights  called  incorporeal  hereditaments,  it  is  said 
that  they  cannot  be  let,  but  by  this  all  that  is  meant  is  that,  if  they  are  let, 
the  transaction  is  called  a  sale,  and  in  an  action  for  rent  thereon  tne  plain- 
tiff was  obliged  to  use  the  form  of  plaint  laid  down  for  sales. 

Offices  that  concern  the  public  revenue  or  the  administration  of  justice 
cannot  be  let— 5  &  6  Ed.  6  c.  16 ;  and  49  Geo.  3  c.  126. 

PARTIES. 

EVERY  PERSON  has  a  right  to  grant  a  lease  to  the  extent  of  his  own 
interest  in  the  property. — Sm.  L.  &  T.  36. 

In  some  cases  however  persons  have  been  authorized  by  law  to  grant 
leases  exceeding  in  duration  the  extent  of  their  own  intefest8.----Sm. 
L.&T.37. 

An  EXECUTOR  may  make  a  lease  of  the  property  of  the  deceased. — 
Sm.L.&T.69. 

A  GUARDIAN  may  make  a  lease  which  will  be  good  as  long  as  his 
own  interest  lasts,  and  when  that  is  at  an  end  will  be  voidable  only,  not 
absolutely  void.— Sm.  L.  &  T.  69. 

A  lease  made  or  taken  by  a  MINOR  is  not  binding. — Sm.  L.  &  T.  61, 69. 

Some  doubt  exists  as  to  whether  it  is  void  absolutely  or  only  voidable* 

A  minor  may  be  liable  for  rent  if  the  house  was  a  necessary  of  life 
for  him.— Lowe  v.  Griffith,  1  Scott  458. 

A  lease  made  bv  a  WIFE  alone,  without  the  concurrence  of  her 
husband  and  not  under  a  power,  is  void,  unless  it  be  made  in  respect  to 
her  sole  and  separate  property. — Sm.  L.  &  T.  61. 

HOW  MADE. 

A  lease  may  be  made  by  deed,  by  a  simple  writing,  or  by  verbal  agree- 
ment—Sm.  L.  &  T.  76. 

All  leases,  estates,  interests  of  freehold  or  terms  of  years,  or  any 
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uncertain  interest  of,  in,  to,  or  out  of,  any  messuages,  manors,  lands,  tene- 
ments, or  hereditaments  made  or  createa  by  liyery  and  seizin  only,  or  by 
parol  and  not  put  in  WRITING  and  signed  by  the  parties  so  making  or 
creating  the  same,  or  their  agents  thereunto  lawfully  authorised  by  writing, 
shall  haye  the  force  and  efEect  of  leases  or  estates  at  will  only. — 29  Car.  II. 
c.  3  section  1. 

Section  2  excepts  *  all  leases  not  exceeding  the  term  of  three  years 
from  the  making  thereof,  whereupon  the  rent  reserved  to  the  landlord 
during  such  term  shall  amount  unto  two-thirds,  at  the  least,  of  the  full 
improved  value  of  the  thing  demised.' 

'  A  lease  required  by  law  to  be  in  writing  made  after  the  1st  October 
1845  shall  be  void  at  law  unless  made  by  deed.** — 8  &  9  Vic.  c.  106  section  3. 

The  lessee  has  not  an  estate  in  the  property,  but  only  an  inieresse 
termini  until  he  has  taken  POSSESSION  by  virtue  of  the  lease.— Sm.  L.  & 
T.13. 

In  the  absence  of  an  express  agreement,  the  lease  is  presumed  to  be 
from  year  to  year.— Sm.  L.  &  T.  27. 

If  the  landlord  receives  a  rent  after  the  expiration  of  the  tenancy,  this 
is  held  to  create  a  new  tenancy  from  year  to  year.— Sm.  L.  &  T.  24. 

If  a  tenant  keeps  possession  after  the  expiration  of  his  tenancy,  he  is 
considered  as  a  tenant  by  sufferance. — Sm.  L.  &  T.  31. 

HOW  EXTINGUISHED. 

A  tenancy  may  be  extinguished — first,  by  efflux  of  time ;  second,  by  for- 
feiture ;  third,  by  notice  to  quit ;  fourth,  by  surrender.  A  tenancy  is  extin- 
guished by  EFFLUX  OF  TIME  when  by  the  terms  of  the  lease  the  occu- 
pation is  to  cease  on  a  certain  day.  In  this  case  no  notice  is  necessary. — 
Cobb  v.  Stokes,  8  East.  358. 

A  tenancy  is  extinguished  by  FORFEITURE  when  the  tenant  com- 
mits breach  of  any  of  the  conditions  in  the  lease  to  which  that  penalty  is 
attached  by  the  agreement. — Sm.  L.  &  T.  141. 

If  the  landlord  accepts  rent  subsequently  to  the  breach,  this  is  held  to 
be  a  waiver  of  the  f  orf eiture.— Goodright  v.  Davids,  Cowp.  803. 

The  tenant  loses  his  estate  by  forfeiture  if  he  disclaim  and  deny  his 
landlord's  titles.— Doe  d'Graves  v.  Wells,  10  A.  &  E.  427. 

A  surrender  is  defined  by  Lord  Coke  to  be  '  the  yielding  up  of  an 
estate  for  life  or  years  to  him  that  hath  an  immediate  estate  in  the  rever- 
sion or  remainder.' — Inst.  337b. 

No  surrender  is  valid  unless  it  is  in  writing,  signed  by  the  party 
making  it,  or  his  agent,  or  unless  made  *  by  act  and  operation  of  law/ — 
29Car.  n.c.3. 

*  Compare  the  RegiBtration  Act,  Bections  17  and  49.— Bfia.  Laws,  pp.  616  and  525. 
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A  SQirender  by  operation  of  law  may  be  made  by  taking  a  new  lease 
instead  of  the  one  smrendered. — Sm.  L.  &  T,  306. 

*  Anything  which  amomits  to  an  agreement  on  the  part  of  the  tenant 
to  abandon,  and  on  the  part  of  the  landlord  to  resume,  possession  of  the 

f  remises,  amounts  to  a  surrender  by  operation  of  law. — Erie,  C.  J.,  in 
hen6  V.  PoppleweU,  Sm.  L.  &  T.  314. 

A  surrender  is  never  allowed  to  operate  injuriously  upon  the  right 
of  third  parties,  e,  ^.,  under-tenants. — Sm.  L.  &  T.  315. 

The  lease  is  not  extinguished  by  the  DEATH  either  of  the  landlord 
or  of  the  tenant— Sm.  L.  &  T.  400  et  seq. 


RIGHTS  AND  LIABILITIEa 

Both  the  tenant  and  the  landlord  may  make  an  ASSIGNMENT  of 
their  respective  rights  over  the  property. — Sm.  L.  &  T.  380  et  seq. 

An  assignment  by  the  landlord  must  be  made  by  deed,  and  notice 
must  be  given  to  the  tenant  before  he  can  be  bound  by  it. — 2  Sm.  L.  & 
T.380. 

A  tenant  has  a  right  to  assign  his  tenure  unless  there  is  a  condition 
to  the  contrary.— Sm.  L.  &  T.  160. 

It  has  been  held  that  this  condition  is  not  broken  by  sub-letting. — 
Crusoe  d*Blencowe  v.  Bugby,  I.  Sm.  L.  C.  43. 

An  assignment  by  the  tenant  must  be  made  by  writing  in  certain 
cases. — 29  Car.  II.  c.  3— see  above. 

When  the  tenant  assigns  his  lease,  the  landlord  may  refuse  to  accept 
the  assignee  as  his  tenant,  and  continue  to  hold  the  originid  tenant  liable 
for  the  rent— Sm.  L.  &  T.  396. 

It  was  formerly  held  that  if  the  landlord  consented  to  one  assign- 
ment, a  subsequent  assignment  without  his  consent  was  not  a  breach  of 
the  condition. — Dumpor*s  Case,  I.  Sm.  L.  C.  30. 

This  rule  has  however  been  repealed  by  22  &  23  Vic.  c.  36,  and 
23  &  24  Vic.  c.  38. 

By  an  assignment  of  the  lease  all  covenants  relating  to  the  subject- 
matter  of  demise  pass  to  the  assignee.^— Sm.  L.  &  T.  384. 

Such  covenants  are  technically  described  as  '  covenants  running  with 
the  land.'  Perhaps  the  rule  would  be  better  stated  to  be  that  '  an  assign- 
ment of  a  lease  includes  its  accessories.' 

The  f  oUowing  are  examples  of  contracts  running  with  the  land. — I.  Sm. 
L.  C.  65. 

1.  To  BUILD  a  new  smelting  mill  for  the  purpose  of  working  the  mines  leased. 

2.  To  CULTIVATE  in  a  particnlar  manner. 
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8.  For  quiet  ENJOTKEfiTT. 

4.  For  FURTHER  ASSURAITCE. 

6.  To  GRIN^D  at  the  LANDLORD'S  MILL  all  com  produced  on  the  property. 

6.  To  INSURE  agaiiuit  fire. 

7.  To  gire  the  landlord  a  free  PASSAGE  to  rooms  not  let. 

8.  To  leare  POSSESSION  to  the  lessor. 

9.  To  make  a  RAILWAY  over  the  land  to  carry  thereon  all  coal  got  oat  of  the 
;'8  colliery. 

10.  To  pay  RENT. 

11.  For  RENEWAL. 

12.  To  REPAIR. 

13«   To  RESIDE  on  the  premises. 

14.    Not  to  carry  on  a  particular  TRADE. 

When  the  determination  of  the  tenancy  depends  on  an  uncertain  event, 
the  tenant  is  usually  entitled  to  the  CROPS  growing  on  the  land  when  the 
estate  determines.— -Sm.  L.  &  T.  342. 

The  tenant  is  bound  to  CULTIVATE  according  to  thegeneral  custom 
of  the  country  where  the  lands  are  situated. — Sm.  L.  &  T.  276. 

In  addition  to  the  onMnary  remedy  by  action,  the  landlord  may  reco- 
ver his  rent  by  DISTRESS.  By  distress  is  meant  a  right  to  take  personal 
qkattels  found  on  the  demised  premises,  for  the  purpose  of  obtaining 
payment  of  the  rent  in  arrear. — &n.  L.  &  T.  188.. 

With  regard  to  FIXTURES,  the  general  rule  is  that  wherever 
anything  is  once  firmly  and  permanently  annexed  to  the  inheritanoe, 
even  though  by  the  tenant  himself,  he  cannot  remove  it  again. — 2  Sm. 
L.  &  T.  359. 

Thos  tenants  are  not  allowed  to  remove— 

Agricultural  Fixtures  erected  without  the  landlord*s  consent— 2  Sm. 
L.  a  176. 

Bbast-housbs  of  brick  and  mortar  tiled  and  let  into  the  eronnd. — Elwes  v. 
Mawe,  2  Sm.  L.  C.  153. 

Carprittbrs*  Shops  do.  do. 

Cart-hocbbs  do.  do. 

Chimnky-pieces.— Poole's  Case,  2  Sm.  L.  C  165, 179,  A  180. 

HBARTHS.~Poole's  Case,  2  Sm.  L.  C.  165. 

Shrubs  planted  by  others  than  nursery-men*— Empson  v.  Sodoo,  2  Sm.  L*  C.  176. 

Treks  do.  do. 
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There  are,  however,  many  exceptions  to  the  foregoing  rule. 

Thus  a  tenant  is  allowed  to  remove— 

AgbicvtjTUrajb  Fixtures  erected  with  the  landlord's  oon8ent~14  A 16  Tic  c  25. 

Barns  erected  on  pattens,  and  blocks  of  timber  lying  en,  but  not  let  into,  the 
gromid.— Culling  v.  Tufiiell,  2  Sm.  L.  C.  166, 170. 

CHnorsT-piKCBS.— Bnckland  y.  Batterfield,  2  Sm.  L.  C.  179. 

Cider-Mills.— 2  Sm.  L.  C  166. 

CoirsBBVATOiaBS  erected  by  nontry-men  for  the  pupose  of  their  trade.— Pen- 
ton  ▼.  Bohart,  2  Sm.  L.  C.  176. 

Coppers  fixed  by  a  Boap-beiier^"4*oole*s  Case,  2  8m.  L.  C  165. 

CuPBOAsn  supported  by  holdfasts.- B.  y.  St  Donstan,  4  B.  d(  G.  686. 

Enoihb-housbs  merely  accessory  to  the  engine  and  bmlt  to  coyer  it— 2  Sm. 
L.  a  176. 

FiRB-BNODrBS  eroctod  ander  sheds  and  not  remoyetble  without  considerable 
injury  te  the  freehold. — Lawton  y.  Lawten,  2  Sm.  L.  C^  174. 

Furnaces  fixed  with  mortar  to  the  freehold. — 2  Sm.  L.  C.  166. 

Granaries  resting  upon  straddles  which  were  boilt  into  the  ground,  but  to  which 
they  were  not  attached  except  by  their  weight.— Wiltshear  y.  Cottoell,  2  Sm.  L.  C.  170. 

Grates  fixed  into  the  chimney  with  brick-work.— B.  y.  St  Dunstan,  2  Sm. 
L.  C  178. 

Greenhouses  erected  by  nursery-men.— Penton  y.  Bobart,  2  Sm.  L.  C  176. 

HANOINO&— Beck  y.  Bebow,  1  P.  Wms.  94. 

Iron  Bacxs  to  Chimneys. — Do. 

Looking  Glasses.— Do. 

MachinbRt  for  manufacturing  purposes  attached  slightly  so  as  to  be  capable  of 
removal  without  the  least  ii\)ury  to  the  fabric  of  the  building  or  to  themselves. — 
Hellawell  y.  Eastwood,  2  Sm.  L.  C.  170. 

Posts  and  Bails.— Fitzherbert  v.  Shaw,  2  Sm.  L.  C  174^ 

Pumps  for  domestic  use  fastened  by  iron  pins  which  passed  completely  through 
the  wslL — Grymes  y.  Boweren,  2  Sm.  L.  C.  178. 

Salt  Pans.— Lawton  y.  Salmon,  2  Sm.  L.  C.  166. 

Sheds  erected  for  trading  purposes  on  a  brick-work  foundation.— Fitzherbert  y. 
8haw,2Sm.L.C.174. 

Shrubs  planted  by  nursery-men  with  a  view  to  sale.— 2  Sm.  L.  C.  176. 

SToyES  fixed  into  the  chimney  by  brick-work.— B.  y.  St  Dunstan,  2  Sm.  L.  C.  178- 

Tapestry.- Harvey  y.  Harvey,  Str.  1141.  » 

Tbbxs  planted  by  norsery-men  with  a  view  to  sale^— 2  Sm.  L.  C.  176. 

Varnish  Houses  erected  for  the  purpose  of  trade.— Penton  v.  Bobart,  2  Sbl 
L.  C.  168. 
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Vats  eneted  by  »  fOAp-boUer  for  tha  porpoie  of  hit  trade.— Poole's  Geee,  2  Sm. 
L.CV174. 

Waimsoot  fixed  by  Borews.— LAwton  t.  LAwton,  2  Sm.  L.  C  178. 

On  the  death  either  of  the  lessor,  or  lessee,  their  respective  rights  pass 
by  INHERITANCE  to  their  heirs.— Sm.  L.  &  T.  402. 

*  Heirs*  is  here  used  in  the  ordiquy  sense  of  the  tena^  not  in  the  technical  sense  of 
English  law.  The  question  whether  a  particular  right  is  personal  property  and  goes 
to  the  heirs,  called  personal  representatives,  or  rttiU  property,  and  goes  to  the  heirs 
technically  so  called,  is  one  of  no  importance  in  India. 

When  no  day  has  been  fixed  by  the  lease,  the  landlord  must  give 
reasonable  NOTICE  to  quit,  and  the  tenant  must  give  similar  notice  of 
his  intention  to  vacate  the  premises.— ^ol  L.  &  T.  23. 

Reasonable  notice  has  been  held  to  be  six  months  before  the  end  of  the 
current  year,  in  the  case  of  a  tenancy  from  year  to  year,  one  month  in  the 
case  of  a  monthly  tenancy,  and  one  week  in  the  case  of  a  weekly  tenancy. 
—Doe  dTarry  v.  Hazell,  I.  Esp.  94.  Doe  dTeacock  v.  Raffan,  6  Bsp.4. 

The  lessor  is  bound  to  give  POSSESSION  to  the  lessee.— Coc  v.  Qay, 
5  Bing.  440. 

The  contract  to  demise  implies  a  contract  for  quiet  enjoyment,  and 
that  the  party  assuming  to  demise  has  a  title  to  do  so. — De  Medina  v. 
Norman,  9  M.  &  W.  820. 

If  the  demise  is  made  verbally,  a  contract  for  quiet  enjoyment  is 
implied,  but  not  one  for  good  title. — Bandy  v.  Cartwright,  8  Ex.  9^3. 

If  the  landlord  evict  the  tenant  from  the  whole  or  a  part  of  the  pro- 
perty, the  tenant  ceases,  during  the  continuance  of  the  eviction,  to  be  liable 
for  rent  The  tenancy  is  not  however  thereby  extinguished.  The  tenant 
is  still  liable  for  the  other  covenants  in  the  leasd. — ^Newton  v.  Allen, 
1  Q.  B.  619. 

The  landlord  is  bound  to  indemnify  the  tenant  against  eviction  or 
disturbance  by  his  own  act  or  the  act  of  those  who  claim  under  or  para- 
mount to  him.— Sm.  L.  &  T.  286* 

If  the  tenant  retains  possession  after  *  demand  made  and  notice  in 
writing  given  for  the  delivery  of  possession/  he  is  liable  for  double  the 
yearly  value. — i  Gteo.  II.  c.  28  s.  1. 

The  statute  does  not  apply  unless  the  holding  over  is  wilful  and 
contumacious. — Wright  v.  &nith,  5  Esp.  203. 

It  does  not  apply  to  tenancies  other  than  *  for  life,  or  lives,  or  years.'— 
Lloyd  V.  Rosbee,  2  Camp.  453. 

The  right  to  rent  as  between  the  parties  themselves  takes  PRIORITY 
over  a  debt  due  on  a  deed.  As  against  an  executor  it  ranks  with  such  debts, 
but  before  debts  due  on  simple  contracts. — ^Thompson  y.  Thompson,  9 
Ptice471. 
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*  No  action,  ftc,  shall  be  had,  &c.,  against  any  person  in  whose  hoose, 
&c,j  any  ire  shall  accidentally  begin.' — 14  Qeo,  III.  c.  78  s.  86. 

As  all  express  agreements  have  been  excepted  by  the  statute,  it  has  been 
held  that  when  the  tenant  agrees  '  to  repair  the  premises,  and  leave  them  in 
repair,'  he  is  liable  to  RE-BUILD  them  if  they  are  accidentally  burnt 
down.^Earl  of  Chesterfield  v.  Duke  of  Bolton,  (jomyn.  267. 

The  tenant  is  bound  to  pay  the  BENT  at  the  times  agreed  upon. — 
Sm.  L.  &  T.  166. 

Rent  is  not  payable  until  the  midnight  of  the  day  specified  in  the 
lease  for  payment  of  it.— Cutting  v.  Derby,  2  W.  Bl.  1077. 

The  amount  of  rent  ought  to  be  certain. — Sm.  L.  &  T.  120. 

If  however  no  rent  has  been  fixed,  the  landlord  can  recover  a  reason- 
able sum  by  an  action  for  use  and  occupation. — Sm.  L.  &  T.  184  e<  $eq. 

The  tenant  is  liable  for  the  rent  he  has  covenanted  to  pay,  even  if  the 
house  is  destroyed  by  fire.— Weighall  v.  Waters,  6  T.  B.  488. 

The  landlord  is  not  liable  to  REPAIR,  except  when  he  has  agreed  to 
do  so.— Gott  V.  Qandy,  2  E.  &  B.  847. 

The  tenant  is  liable  to  repair  whether  he  has  expressly  agreed  to  do  so 
or  not.— Harnett.  V.  Maitland,  16  M.  &  W.  267. 

The  tenant  has  a  right  to  SUB-LET  unless  the  lease  contains  a 
condition  to  the  contrary. — Palmer  v.  Edwards,  2  Stra.  1221. 

The  tenant  has  a  right  to  prosecute  or  sue  any  person  who  commits 
TRESPASS  on  the  property.- Andrew's  Case  Cro.  Eliz.  214. 

The  landlord  is  not  liable  to  indemnify  the  tenant  for  a  wanton 
trespass  committed  by  third  persons. — Andrew's  Case  Cro.  Eliz.  214. 

There  is  no  implied  WARRANTY,  on  the  letting  of  a  house  or  land, 
that  it  is  fit  for  the  purpose  for  which  it  is  let. — Hart  v.  Windsor,  12 
M.  &  W.  68.  Sutton  v.  Temple,  12  M.  &  W.  62  ;  but  see  Smith  v.  Mar- 
rable,  11  M.  &  W.  6. 

The  tenant  is  liable  for  WASTE.— Sm.  L.  &  T.  260. 

Tenants  are  said  to  be  guilty  of  voluntary  waste  if  they  fell  timber 
except  for  the  purpose  of  their  reasonable  estovers  and  botes,  if  they  pull 
down  or  damage  houses,  if  they  open  mines,  or  if  they  destroy  heir* 
looms  incident  to  the  inheritance. — Sm.  L.  &  T.  260, 264. 

'  The  principle  on  which  waste  depends  is  well  stated  in  the  case 
of  Lord  Darcy  v.  Askwith,  Hob.  234,  thus  : — ^*  It  is  generally  true  that 
the  lessee  hath  no  power  to  change  the  nature  of  the  thing  demised  ;  he 
cannot  turn  meadow  into  arable,  nor  stub  a  wood  to  make  it  pasture, 
nor  dry  up  an  ancient  pool  or  piscary,  nor  sufEer  ground  to  be  surrounded, 
11 
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nor  destroy  the  pale  of  a  park ;  nor  he  may  not  destroy  the  stock  or 
breed  of  any  thing,  becaose  it  disherits  and  takes  away  the  perpetuity  of 
succession,  as  villains,  fish,  deer,  young  spring  of  woods,  or  the  like/* 
...  On  the  other  nand,  those  acts  are  not  waste  which,  as  Bichardaon, 
C.  J.,  in  Barrett  v.  Barrett,  Hetley,  35,  says,  are  not  prejudicial  to  the 
inheritance ;  as,  in  that  case,  the  cutting  of  sallows,  maples,  beeches, 
and  thorns,  there  alleged  to  be  of  the  age  of  thirty-three  years,  but 
which  were  not  timber  either  by  general  law  or  particular  local  custom. 
So,  likewise,  cutting  even  oaks  or  ashes,  where  they  are  of  seasonable 
wood,t.e.,  where  they  are  cut  usually  as  underwood,  and  indue  course  are 
to  grow  up  again  from  the  stumps,  is  not  waste.* — Sm.  L.&  T.  264. 

The  tenant  of  a  furnished  house  is  not  liable  for  ordinary  WEAR  AND 
TEAR  in  the  reasonable  use  of  the  property  of  the  landlord. — Ad.  Gont  377. 

Hire  of  Services* 

DEFINITION. 

The  hiring  of  work  is  a  contract  by  which  one  of  the  parties  engages 
to  do  something  for  another  for  a  certain  hire. — Mackenzie  s  Roman  Law, 
p.  225. 

PARTIES. 

The  contract  of  hiring  of  services  may  be  made  between  any  persons 
who  are  competent  to  contract. 

HOW  MADE. 

The  contract  of  hiring  of  services  may  be  made  verbally  or  in  writing, 
by  express  words  or  by  implication. 

Where  no  time  is  limited  expressly  or  by  implication,  the  hiring  is 
presumed  to  be  for  a  yc»r.— R.  v.  Worfield,  6  T.  R.  606.  Elderton  v. 
Emmens,  4  C.  B.  479. 

HOW  EXTINGUISHED. 

The  contract  of  service  is  put  an  end  to  by  the  death  of  the  master 
or  servant.— Farrow  v.  Wilson,  38  L.  J.  C.  P.  326. 

When  the  hiring  is  a  yearly  one  it  cannot  in  general  be  put  an  end 
to  by  either  party  until  the  end  of  the  year. — Smith's  Master  and  Ser- 
vant, 51. 

The  contract  with  domestic  and  menial  servants  may  be  determined 
at  any  time  by  giving  a  month's  warning  or  pajring  a  month's  wages.— 
Nowlan  v.  Ablett,  2  C.  M.  &  R.  54. 

RIGHTS  AND  LIABILITIES. 
The  master  has  a  right  to  damages  against  a  third  person  for  loss  of 
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service  caused  by  his  BEATING,  confining,  or  disablingtiie  SERVANT.— 
B.  V.  Daniel,  6  Mod.  99.  Gilbert  v.  Schwench,  14  M.  &  W.  488. 

The  master  is  not  bound  to  give  a  CHABACTEB  to  the  servant. — 
Carrol  v.  Bird,  3  Esp.  204. 

llie  master  is  liable  if  he  give  a  false  character  malicioasly. — Gard- 
ner V.  Slade,  13  Q.  B.  801. 

If  the  master  DISCHARGE  his  servant  without  cause,  he  is  liable  for 
full  wages  up  to  the  end  of  the  period  for  which  he  was  engaged. — Brace- 
girdle  V.  Heald,  1  B.  &  Aid.  721. 

If  he  take  another  situation  before  the  period  expires,  he  is  entitled 
only  to  wages  up  till  the  date  of  entering  on  tiie  new  service. — 
Hochester  v.  De  la  Tour,  2  E.  A  B.  678. 

A  servant  may  be  dismissed  for  the  following  causes : — 

Conduct  calculated  seriously  to  injure  his  master's  business,  or  of  a 
grossly  immoral  character. 

Dishonesty. 

Disobedience  of  a  wilful  nature  to  his  master's  lawful  orders. 

Dbunkennbss. 

Illness  such  as  permanently  disables  him. 

Incompetence. 

Nequoence  of  a  habitual  character. — Smith's  Master  and  Servant, 
76  et  seq. 

If  the  servant  quit  his  master's  service  or  is  rightfully  dismissed  for 
misconduct  during  the  term,  he  is  not  entitled  to  any  wages  even  for  the 
time  he  has  already  served. — Smith's  Mast^  and  Servant,  51. 

A  third  person  who  deprives  the  master  of  the  servant's  labour  by 
ENTICING  the  SERVANT  AWAY  before  the  end  of  the  hiring,  is  liable 
to  the  master  for  the  damage  sustained  thereby. 

The  servant  is  Hable  for  any  injury  to  the  PROPERTY  OP  his 
MASTER  entrusted  to  him,  if  it  was  caused  by  his  gross  negligence.— 
Cro.  Eliz.  777,  784. 

The  master  has  a  right  to  damages  for  loss  of  service  caused  by  a 
third  party  SEDUCING  his  FEMALE  SERVANT.— Forbes  v.  Wilson, 
Peaks  55. 

A  servant  is  liable  for  any  WRONG  committed  by  him,  even  if  done 
in  obedience  to  his  master's  orders.^^mith's  Master  and  Servant,  134. 

The  servant  has  a  right  to  recover  damages  from  the  master  for  a 
wrong  which  the  servant  committed  in  obedience  to  his  master's  orders 
and  which  the  servant  believed  at  the  time  to  be  lawful.— Smith's  Master 
and  Seryant,  134. 
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The  master  is  liable  for  any  wrong  caoAed  bv  the  negligence  of  bis 
servant,  if  at  the  time  the  servant  was  acting  in  the  execution  of  his  mas- 
'ter*8  orders  and  within  the  scope  of  his  employment  as  a  servant. — Joel 
y.  Morrison,  6  C.  &  P.  501. 

The  servant  is  also  liable  to  his  master  for  any  damages  the  master 
may  be  compelled  to  pay  a  third  party  for  injuries  caused  by  the  servant's 
negligence  or  misconduct.— 4  T.  K.  589. 

Gifts. 

DEFINITION. 

A  gift  is  a  voluntary  conveyance  without  consideration. — ^Wharton's 
Law  Lexicon. 

A'donatio  mortis  catua^  is  a  gift  which  is  not  to  take  effect  until  the 
death  of  the  donor  or  of  a  third  party.— ^ust  Inst.  II.  7. 

A  grant  is  a  conveyance  in  writing  of  incorporeal  hereditaments  not 
lying  in  livery  and  which  cannot  pass  without  a  deed. — Co.  Litt  172. 
• 

By  8  and  9  Vic.  c.  106,  after  the  1st  October  1845  all  corporeal  tene- 
ments shall,  as  regards  the  conveyance  of  the  immediate  freehold  thereof, 
be  deemed  to  lie  in  grant  as  well  as  in  livery. 

PARTIES. 

Generally  speaking,  all  persons  capable  of  contracting  are  empowered 
to  make  a  girt,  but  see  below  under  '  undue  influence.* 

A  gift  by  a  client  to  COUNSEL,  expressed  to  be  in  consideration  of 
the  services  of  counsel,  is  invalid. — Brown  v.  Kennedy,  2  Wh.  &  Tu. 
L.  C.  536. 

A  SOLICITOR  can  take  nothing  from  his  client  beyond  his  regular 
fees  until  the  connection  is  bond  fide  dissolved. — 2  Wh.  &  Tu.  L.  C.  5^. 

An  attorney  may  take  a  gift  under  a  will,  although  he  himself  has  pre- 
pared it,  if  it  was  not  made  under  a  mistake  or  misapprehension  caused  by 
the  attomey.^Hindson  v.  Wea^erill,  2  Wh.  &  Tu.  L.  C.  536. 

An  attorney  cannot  take  from  his  client  a  security  for  future  co6ts« — 
Jones  V.  Tripp,  2  Wh.  &  Tu.  L.  C.  537. 

When  there  is  no  cause  pending,  and  it  is  proved  that  no  undue  in- 
fluence was  exercised  by  the  attorney,  a  gift  to  him  will  be  valid. — Oldham 
v.  Hand,  2  Wh.  &  Tu.  L.  C.  538. 

HOW  MADE. 

In  a  verbal  gift  of  chattels  the  property  does  not  pass  to  the  donee 
without  delivery. — Irons  v.  Smallpiece,  I.  Sm.  L.  0. 148. 

*  For  the  law  on  this  subject,  see  Civil  Code,  chapter  V.,  pb  45,  aiUe. 
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This  is  the  case  even  where  the  intended  donee  is  in  possesaion  at  the 
time  of  the  gift.— Shower  v.  Pilck,  I.  Sm.  L.  C.  148. 

A  grant  is  made  by  delivery  of  the  deed. 

RIGHTS  AND  UABILITIEa 

A  person  who  receives  a  gift  takes  it  subject  to  the  COKDITIONS 
imposed  by  the  donor.— Seale  v.  Hayne,  1  Wh.  &  Tu.  L.  C.  262. 

Debts  take  priority  over  a  donatio  mortis  eauM  in  a  deficiency  of  assets. 
-rWard  V.  Turner,  1  Wh.  &  Tu.  L.  C.  816. 

A  gift  is  void  as  to  those  who  were  creditors  of  the  donor  at  the  time 
of  its  being  made,  but  valid  as  to  subsequent  creditors. — ^3  Hen.  4  c.  4,  and 
13  Eliz.  0.  5. 

A  donor  may  RESCIND  a  gift  (voluntary  settlement)  of  real  estate 
made  by  him  by  selling  the  estate  to  another  person  for  a  valuable  consi- 
deration even  with  notice  of  the  settlement,  and  although  it  is  a  fair 
provision  for  wife  and  children,  unless  the  settlement  be  m  favour  of  a 
charity.— Pulvertoft  v.  Pulvertoft,  I.  Wh.  &  Tu.  L.  C.  259.    27  EUz.  c.  4. 

This  rule  ddes  not  apply  to  chattels  personal. — Sloane  v.  Cadogan,  I. 
Wh.  &  Tu.  L.  C.^60. 

A  donatio  mortis  coma  is  revocable. — Smith  v.  Cason,  1  P.  Wms.  406. 
Act  10  of  1865,  sec.  178. 

A  gift  obtained  by  UNDUE  INFLUENCE*  will  be  set  aside.— 
Huquerien  v.  Basdey,  2  Wh.&  Tu.  L.  C.  504. 

*  Wherever  one  person  obtains  by  voluntary  donation  a  large  pecuniary 
benefit  from  another,  the  burden  of  proving  that  the  transaction  is 
righteous  falls  on  tiie  person  taldng  the  benefit.  But  this  proof  is  given 
if  it  be  shown  that  the  donor  knew  and  understood  what  it  was  that  he 
was  doing.*— Sir  Jolm  Romilly  in  Hoghton  v.  Hoghton,  15  Beav.  299. 

'  In  many  cases  the  Court,  from  the  relations  existing  between  the 
parties  to  the  transaction,  infers  the  probability  of  undue  influence  having 
oeen  exerted.  And  in  such  cases  the  Court  watches  the  whole  transaction 
with  great  jealousy,  not  merely  for  the  purpose  of  ascertaining  that  the 
person  likely  to  be  so  influenced  fully  understood  the  act  he  was  perform- 
ing, but  also  for  the  purpose  of  ascertaining  that  his  consent  to  perform 
that  act  was  not  obtained  by  reason  of  the  influence  possessed  by  the 
person  receiving  the  benefit.* — Sir  John  Romilly  in  Hoghton  v.  Hoghtoui 
15  Beav.  299. 

This  rule  has  been  implied— 

Where  a  gift  was  made  by  a'child  to  a  parent,  especially  where  the  child  had 
jait  come  of  ago.— 2  Wh.  &  To.  L.  a  681. 

Where  a  father  had  advanced  money  to  his  son  in  infancy,  and  on  his  coming  of 
*  See  also  onto  Contract  Act,  Section  16. 
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age  took  from  hima  bond  to  a  greater  amonnt  than  the  rams  advanced  and  which  the 
■on  appeared  to  be  totally  unable  to  pay.^Carpenter  y.  Herriot,  2  Wh.  4  To.  L.  C  58L 

Where  a  neice,  two  months  after  ahe  came  of  age,  entered  into  a  Tolnntary  aecn- 
rity  for  her  uncle  by  whom  she  had  been  brought  up. — ^Archer  y.  Hudson,  2  Wh. 
ATu.L.a581. 

Where  the  Duke  of  Hamilton  entered  into  marriage  articles,  by  one  of  whidi  he 
agreed  to  release  his  intended  wife's  mother,  who  was  her  iniardian,  of  all  accounts  of 
the  mesne  profits  of  the  estate. — Duke  of  Hamilton  y.  Lord  Mohun,  2  Wm.  &  Tu.  535. 

Where  a  younger  sister  made  a  settlement  of  all  her  property  principally  in 
fayour  of  her  dder  sister,  who  had  obtained  great  ascendancy  over  hei;— >Haryey  y. 
Mount,  2  Wh.  &  Tu.  540. 

Where  a  gift  was  obtained  by  a  medical  attendant  from  his  patient.<*Dent  y. 
Bennett,  2  Wh.  A  Tu.  L.  C.  589. 

Where  an  uncle  was  trustee  and  acted  as  guardian  to  his  nephew,  and  upon  coming 
to  an  account  and  deliyering  up  the  estate  to  the  nephew,  who  was  then  about  2^ 
took  from  him  a  gift  of  an  annuity  of  £60.— Hylton  y.  Hylton,  2  Yes.  547. 

Where  the  transaction  is  reasonable  and  entered  into  with  good  faith, 
the  Court  will  not  interfere  to  set  it  aside. 

Thus— Where  a  son  in  plentiful  circumstances  gaye  his  father  a  bond  to  pay  him  an 
annui^  of  £120  for  his  life,  this  appearing  to  haye  been  the  free  act  of  the  son  and 
what  he  thought  himself  obliged  in  honor  to  do.— Blackbom  y.  Edgeby,  2  Wh.  A 
Tu.L.C.582. 

Where  the  influence,  as  well  as  the  legal  authority,  of  the  guardian  oyer  the  ward 
has  completely  ceased,  and  the  ward  has  beenput  in  possession  of  his  property  after 
a  full  and  fair  settlement  of  accounts,  the  Court  will  not  interfere  to  set  aside  a 
reasonable  gift  to  the  guardian.— Hatch.y.  Hatch,  2  Wh.  dE  Tu.  585. 

'  Whoever  receives  the  gift  must  take  it  tainted  and  infected  with 
the  undue  influence  and  imposition  of  the  person  procuring  the  gift ;  his 
partitioning  and  cantoning  it  out  amongst  his  relations  and  friends  will 
not  purify  the  gift  and  protect  it  against  the  person  imposed  upon.' — 
Chief  Justice  Wilmot  in  Bridham  v.  Green,  2  Wh.  &  Tu.  L.  C.  544. 

This  rule,  however,  appears  not  to  apply  to  a  bond  fidt  purchaser 
without  notice.^Blackie  v.  Clark,  2  Wh.  &  Tu.  L.  C.  546. 

Loans. 
Act  No.  XXXII.  op  1839. 

An  Act  concerning  the  allowance  of  Interest  in  certain  ccues. 

1.  Whereas  it  is  expedient  to  extend  to  the  Territories  under  the 
Gh>vemment  of  the  [East  India  Company],  as  well  within  the  jurisdiction 
of  Her  Majesty's  Courts  as  elsewhere,  the  provisions  of  the  Statute  3rd 
and  4th  William  IV.  Cap.  42,  Section  28,  concerning  the  allowance  of 
Interest  in  certain  cases  : 

It  is  therefore  hereby  enacted  that  upon  all  debts  or  sums  certain 
payable  at  a  certain  time  or  otherwise,  the  Court  before  which  such  debts 
or  sums  may  be  recovered  may,  if  it  shall  think  fit,  allow  interest  to  the 
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creditor  at  a  rate  not  exceeding  4he  onrrent  rate  of  interest  from  the  time 
when  such  debts  or  sums  certain  were  payable,  if  snoh  debts  or  sums  be 
payable  by  virtue  of  some  written  instrument  at  a  certain  time,  or  if 
payable  otherwise,  then  from  the  time  when  demand  of  payment  diidl 
have  been  made  in  writing,  so  as  such  demand  shall  give  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of  such  demand  until  the 
term  of  payment :  provided  that  interest  shall  be  payable  in  all  cases  in 
which  it  is  now  payable  by  law. 

Act  No.  XXVIII.  ov  1855. 

An  Act  for  the  repeal  of  the  Usury  Lowe, 

Whereas  it  is  expedient  to  repeal  the  laws  now  in  force  relating  to 
Usury  :  It  is  enacted  as  follows  : 

2.  In  any  suit  in  which  INTEREST  is  recoverable,  the  amount  shall 
be  adjudged  or  decreed  by  the  Court  AT  the  RATE  (if  any)  AGREED 
UPON  by  the  parties ;  and  if  no  rate  shall  have  been  agreed  upon,  at 
such  rate  as  the  Court  i^all  deem  reasonable. 

a:  Whenever  a  Court  shall  direct  that  a  JUDGMENT  or  decree 
shall  bear  interest,  or  shall  award  interest  upon  a  judgment  or  decree,  it 
may  order  the  interest  to  be  calculated  at  we  rate  allowed  in  the  judg- 
ment or  decree  upon  the  principal  sum  adjudged,  or  at  such  other  rate  as 
the  Court  shall  think  fit. 

4.  A  MORTGAGE  or  other  contract  for  the  loan  of  money,  by 
which  it  is  agreed  that  the  use  or  USUFRUCT  of  any  property  shall  bie 
allowed  in  lieu  of  interest,  shall  be  binding  upon  the  parties. 

5.  Whenever,  under  the  Regulations  of  the  BENGAL  Code,  a  depo- 
sit may  be  made  of  the  principal  sum,  and  interest  due  upon  any  mort- 
gage on  conditional  sale  of  land  hereafter  to  be  deposited  shall  be  at  the 
rate  stipulated  in  the  contract,  or,  if  no  rate  has  been  stipulated  and  inter- 
est be  payable  under  the  terms  of  the  contract,  at  the  rate  of  twelve 
per  centum  per  annum.  Provided  that,  in  the  latter  case,  the  amount  de- 
posited  shall  be  subject  to  the  decision  of  the  Court  as  to  the  rate  at  which 
interest  shall  be  calculated. 

6.  In  any  case  in  which  an  adjustment  of  accounts  may  become 
necessary  between  the  lender  and  the  borrower  of  money  upon  any 
mortgage,  conditional  sale  of  landed  property,  or  other  CONTRACT 
whatsoever,  which  may  be  entered  into  AFTER  the  passing  of  THIS 
Act,  INTEREST  shall  be  calculated  AT  the  RATE  STIPULATED  there- 
in ;  OR  if  no  rate  of  interest  shall  hav^  been  stipulated  and  interest  be 
payable  under  the  terms  of  the  contract,  at  SUCH  RATES  AS  the  Court 
shall  deem  REASONABLE. 

Fftr  Section  1  see  Repealing  Enactments,  pages  31  and  74. 

Section  8  see  section  10  Act  28  of  1861,  Gvil  Procednre  Code,  page  10. 

Sections  1, 7,  and  8  and  the  Schedule  were  repealed  by  Act  14  of  1870.^8  ee 
Repealing  Enactments,  page  74. 
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Mortgage. 

DEFINITION. 

A  mortgage  is  where  a  man  borrows  from  another  a  specific  sum 
(e.  g.  £200),  and  grants  him  an  estate  on  condition  that  if  the  mortgagor 
repay  the  som  with  interest  on  a  certain  day  mentioned  in  the  deed  he 
may  re-enter  on  the  estate. — (1  Staph.  314.) 

Whatever  property  is  capable  of  an  absolute  sale  may  be  the  subject 
of  a  mortgage.^2  St  207.) 

PARTIBa 

Generally  speaking,  whoever  is  capable  of  contracting  is  able  to  make 
a  valid  mortgage. — See  Contract  Act,  section  10  et  ieq.  ante, 

HOW  MADE. 

'  No  action  shall  be  brought  upon  any  contract  or  sale  of  lands,  tene- 
ments, or  hereditaments,  or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  WRITING-  and  signed  by  the  party  to  be  charged 
therewith,  or  some  other  person  thereunto  by  him  lawfully  authorised.* — 
29  Car.  II.  c.  3  s.  4. 

Notwithstanding  this  statute  it  has  been  held  that  a  mere  DEPOSIT 
OF  TITLE-DEEDS  i)y  a  debtor,  for  the  purpose  of  securing  a  sum  of 
money,  creates  a  mortgage. — Rusisel  v.  Russel,  1  Wh.  &  Tu.  L.  C.  603. 

RIGHTS  AND  LIABILITIES. 

The  mortgagee  is  liable  for  any  DAMAGE  done  to  the  property  while 
he  was  in  possession. 

Thus  he  has  been  held  liable — 

(a)  for  pulling  down  bnildingt  improperly. — Sanden  v.  Hooper,  6  Bear.  246. 

(b)  for  loeing  the  title-deedB. — Brown  t.  Sewel,  11  Hare  49. 

The  mortgagee  has  a  right  to  EXPENSES  necessarily  incurred  by  him 
on  account  oi  me  property. 

Thus  he  has  been  allowed  for— 

(a)  Repairs  neceaaary  for  the  preservation  of  the  property.— Sendon  y.  Hooper, 
6  Beav.  246. 

(b)  Expenses  necessarily  incurred  to  protect  the  title  of  the  mortgagor.— Parker 
y.  Watkins,  Johns  188. 

(c)  The  cost  of  insuring  the  property  against  fire.**2d  4  24  '^c.  c  146* 
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(d)  Mam&y  Uid  out  in  inenasinff  the  tsIim  of  tho  property  with  the  ooDMni  of 
the  mortgagor.^Lord  Tnmleit<m  t.  Hainill,  1  Ball  and  B.  886. 

But  not  for— 

(a)  Money  laid  out  in  improyemente  to  increase  the  ralae  of  the  property.— San- 
don  T.  Hooper,  6  Beav.  248. 

(d)    Or  for  opening  minee.— Millett  y.  Davy,  81  Bear.  470. 

By  FORECLOSURE  is  meant  the  absolute  transfer  of  the  estate  to  the 
mortgagee.  The  usual  decree  is  that  an  account  be  taken  of  the  profits 
of  the  estate  taken  by  the  mortgagee  and  of  the  principal,  interest,  and 
costs,  and  that  payment  be  made  within  six  months,  otherwise  the  right 
to  redeem  will  be  foreclosed.— 2  Wh.  &  Tu.  961. 

If  the  mortgagor  fail  to  pay  within  the  six  months,  the  Court  will  in 
certain  cAses  extend  the  time. — ^ThomhiU  y.  Manning,  1  Sim.  N.  S.  451. 

The  time  will  only  be  extended  when  sufficient  cause  is  shown  and  when 
the  security  is  ample.— Nanny  v.  Edwards,  4  Rnss.  125.  Eyre  v.  Hanson, 
2  Beav.  479.    See  2  Wh.  &  Tu.  963,  964,  965. 

The  mortgagee  in  a  foreclosure  suit  must  ofEerto  redeem  prior 
burdens. — ^Inman  v.  Wearing,  3  De  O.  &  Sm.  729. 

A  mortgagee  who  has  transferred  his  debt,  reserving  the  security 
to  himself,  has  a  right  to  the  usual  foreclosure  decree. — Money  v.  Morley, 
25  Beav.  253. 

If  the  mortgagee  has  so  dealt  with  the  estate  as  not  to  be  able  to  re- 
store it  on  full  payment,  an  injunction  will  be  given  to  prevent  him  suing 
for  the  money. — Falmer  v.  Hendrie,  27  Beav.  &9. 

The  mortgagee  has  a  right  either  to  sue  the  defendant  personally  for 
the  debt,  or  to  sue  for  a  foreclosure  or  for  a  sale  of  the  property.^ 
Palmer  v.  Hendrie,  27  Beav.  351. 

^  If  a  third  mortgagee  buy  in  a  first  mortgage,  both  the  first  mortgage 
and  the  third  take  PRIORITY  over  the  second,  provided  the  third  mortga- 

Sie  had  no  notice  of  the  second  at  the  time  of  making  his  mortgage. — 
arsh  V.  Lee,  1  Wh.  &  Tu.  550. 

This  is  the  case  even  though  the  second  mortgagee  afterwards  give 
notice  of  his  claim.— Peacocke  v.  Burt,  4  L.  I.  ch.  33. 

The  purchase  may  be  made  at  any  time  before  a  decree  is  drawn  up 
settling  tne  priorities. — Earl  of  Bristol  v.  Hungerford,  2  Vem.  524. 

A  first  mortgagee  may  also  on  the  same  conditions  buy  in  the  third. — 
Bates  V.  Johnson,  Johns  315. 

If  the  first  mortgagee  buy  for  another  person,  the  third  mortgage  does 
not  take  priority  over  the  second. — ^Monett  v.  Paske,  2  Atk.  52. 

Although  the  first  mortgage  was  made  to  secure  a  sum  and  further 

*  This  is  called  *taeking.* 
13 
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advances,  any  farther  advances  with  notice  of  an  intermediate  mortgage 
do  not  take  priority  over  it — Shaw  v.  Neale,  20  Beav.  157. 

Bttt  this  was  doubted  in  Blonden  v.  Desart,  2  Dm.  &  W.  405. 

The  mort^affor  is  not  liable  for  the  PROFITS  while  he  is  in  possession. 
— <:!ohnan  v.  Duke  of  St  Albans,  3  Yes.  25. 

The  mortgagee  is  liable  for  the  profits  from  the  time  he  takes  poeses- 
sion. — Smart  v.  Hunt,  1  Vem.  418. 

He  is  liable  for  rents  even  which  he  has  not  received,  if  it  was  through 
his  own  wilful  default  that  they  were  not  received. — Hughes  v.  Williams, 
2  Wh.  &  Tu.  975. 

When  the  profits  exceed  the  intere8t,annual  rests  are  sometimes  ordered, 
so  that  the  excess  may  be  applied  to  the  payment  of  the  principaL — 
Shephard  v.  Elliott,  4  Madd.  254. 

Tims  annual  resti  have  been  directed— 

When  no  interest  was  dae  at  the  time  the  mortgagee  takes  possession^— Gonid 
V.  Tancred,  2  Atk.  588. 

When  the  mortgagee  got  possession  under  a  eontmct  to  pofchase,  which  wis  not 
carried  oat- Patch  t.  WUd,  80  Beav.  99. 

They  have  not  been  allowed— 

When  there  were  no  arrears  of  interest  at  the  date  of  assnming  possession.— 
Wlson  V.  Clner,  8  Beav.  140. 

When  there  was  no  reasonable  certainty  that  the  gronnd-rent  and  insurance 
would  be  duly  paid,  the  houses  kept  in  repair,  and  the  property  secured  against 
forfeiture.— Patch  v.  Wild,  80  Beav.  100. 

A  mortgagor  cannot,  by  any  contract  entered  into  with  the  mortgagee 
at  the  time  of  the  mortgage,  give  up  his  right  of  REDEMPTION.— 
Howard  v.  Harris,  2  Wh.  &  Tu.  L.  C.  947. 

'  If  the  parties  however  intended  an  absolute  sale,  a  contemporaneous 
agreement  for  a  re*purchase  not  acted  upon  will  not  of  itself  entitle  the 
vendors  to  redeem. — Lord  Ck>ttenham  in  Williams  v.  Owen,  5  My.  & 
Cr.  303. 

*  This  Court  will  treat  a  transaction  as  a  mortgage,  although  it  was  made 
to  bear  tiie  appearance  of  a  sale,  if  it  appears  that  the  parties  intended  it 
to  be  a  mortgc^. — Ibid. 

'  A  man  shall  not  have  interest  for  his  money  and  a  collateral  advantage 
besides  for  the  loan  of  it,  or  clog  the  redemption  with  any  by-agreement* — 
Master  of  the  Rolls  in  Jennings  v.  Ward,  2  Vem.  520. 

On  this  principle  the-f  oUowing  stipulations  in  mortgages  have  been  held  invalid  :— 

That  interest  unpaid  at  the  end  of  the  year  shall  be  converted  into  principaL— 
Chambers  v.  Goldwin,  9  Yes.  271. 

That  the  mortgagee  shall  receive  a  commission  for  personally  collecting  the  rents* 
or  as  auctioneer.— Langstaffe  v.  Fenwick,  10  Yes.  406.  Broad  v.  Selfe,  XL  W.  R* 
(M.  R.)  1086. 
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That  the  mottgngt  shall  not  be  redeemable  after  the  death  of  the  mortgagor 
(provided  the  mortgage  ie  in  the  nature  of  a  family  aettlement).— Bonham  v.  New- 
oomb,  1  Yem.  214,  2d£ 

That  the  mortgagor  will  not  redeem.— E.  I.  Ck>.  ▼.  Atkyna,  Com.  Bep.  349, 

That  the  mortnige  shall  not  be  redeemable  after  the  death  of  the  mortgagor.* 
Kilrington  t.  Gardiner,  2  Wh.  dE  To.  L.  C.  952. 

That  if  the  mortgagor  fail  to  redeem,  the  property  shall  belongto  the  mortgagee 
on  payment  by  him  of  an  additional  sum.— Price  y.  Perrie,  Freem.  Gh.  R^  258. 

That  the  mortgagee  should  be  allowed  to  buy  if  he  liked  ground  rents  worth 
£16,000  at  20  years'  purchase.— Jennings  y.  Ward,  2.  Yem.  520. 

That  the  mortoagee  of  an  advowson  (right  to  appoint  a  clergyman)  shall  make 
the  appointment — Jory  y.  Cox,  Prec.  Ch.  71. 

That  the  mortoagee  shall  recdve  increased  interest  if  default  be  made  in  the 
regular  payment  of  the  interest  reserved  in  the  deed. 

The  following  stipulation  has  however  been  held  to  be  valid  :^ 

That  the  mortgagee  shall  have  the  option  of  pre-emption  in  case  the  mortgagor 
determine  to  selL— Orby  v.  Trigg,  2  Eq.  Ca.  Ab.  599. 

AH  persons  having  an  interest  in  the  estate  have  a  right  to  redeem. — 
2  Story  1023. 

Thus  the  following  persons  have  been  held  to  have  snch  a  right :— • 

A  tenant  for  life,  a  tenant  by  the  courtesy,  a  jointress,  a  tenant  in  dower 
in  some  cases,  a  reversioner,  a  remainder-man,  a  judgment-creditor,  a 
tenant  by  elegit,  the  lord  of  a  manor  holding  by  escheat,  a  jointress,  the 
Crown  upon  forfeiture  of  the  right  to  redeem  a  tenant,  a  subsequent  mort- 
gagee, an  assignee,  and  an  assignee  in  bankruptcy. 

A  creditor  annuitant  or  legatee  of  the  mortgagor  who  has  no  interest 
in  the  estate,  however,  has  no  right  to  redeem. — 2  Story  1023,  2  Wh. 
&  Tu.  967. 

No  person  has  a  right  to  redeem  before  the  time  fixed  in  the  mortgage- 
deed.— Brown  V.  Cole,  14  Sim.  427. 

The  mortgagee  may  purchase  the  right  to  redeem. — ^Davis  v.  Thomas, 
1  Buss.  &  My.  506. 

Except  in  special  cases,  the  mortgagee  has  no  right  to  a  decree  for  the 
SALE  of  the  mortgaged  property.~2  St.  1026. 

A  ssle  has  been  decreed  in  the  following  cases :— > 

Where  the  estate  is  worth  leas  than  the  debt^Dashwood  v.  Bithaxey,  Mosel. 
B.196. 

Where  the  mortgagor  was  dead  and  there  was  a  deficiency  of  personal  assets.^ 
Dftniel  v.  Skipworth,  2  Bro.  Ch.  R.  156. 

Where  the  mortgage  was  of  a  dry  reversion.— How  v.  Vigures,  1  Ch.  Rep.  82, 

Where  the  mortgagor  became  bankrupt  and  the  mortgagee  sued  for  a  ssle. 

Or  where  the  mortgagor  was  dead  and  the  mortgpagee  sued  for  a  sale  on  the 
ground  thai  the  estate  was  scanty  security.— King  v.  SmitA,  2  Hare  R.  289. 
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Where  the  method  of  creetiiig  the  mortgage  had  been  by  depodthig  iht  tifl*- 
deedi.— Payne  y.  Smith,  2  Mylne  4  Keen  417. 

In  Ireland  and  America  a  sale,  instead  of  a  foreclosure,  has  always  beea 
directed .—Huttony.  Payne,  3  I.  &  L.  586.  2  St.  1025. 

A  mortgagee  has  a  right  to  TBANSFEB  the  mortgage. — ^Mathews  y. 
Wallwyn,4Ves.ll8. 

If  the  mortgagee  transfer  the  mortgage  without  the  assent  of  the  mort- 
fi^agor,  he  is  liable  for  the  profits  both  before  and  after  the  transfer,  e.  g,, 
if  3ie  purchaser  becomes  insolvent. — 2  Wh.  &  Tu,  959. 

The  purchaser  of  a  mortgage  has  a  right  to  the  full  amount  due  on  it, 
whatever  price  he  may  have  paid. — Phillips  v.  Vaughan,  1  Vem.  336. 

He  has  a  right  only  to  the  price  he  paid,  as  against  a  subsequent  mort- 
gagee—Williams V.  Springfield,  1  Vem.  476. 

If  the  purchaser,  however,  is  a  prior  mortgagee  and  has  no  notice  of  ao 
intervening  mortgage,  he  has  a  right  to  the  full  amount  due  even  against 
subsequent  mortgagees.— Morret  v.  Paske,  2  Atk.  54.  Long  v.  Glopton, 
1  Vem,  464. 

If  the  purchaser  of  a  mortgage  is  a  trustee,  agent,  or  guardian  of  the 
mortgagor,  he  has  a  right  to  the  price  only,  against  subsequent  mortgagees. 
—Morret  v.  Paske,  2  Atk.  54. 

If  the  purchaser  of  a  mortgagee  is  heir-at-law  of  the  mortgagor,  he  has 
a  right  to  the  price  only,  as  against  a  purchaser  or  creditors,  even  without 
notice  of  their  debts. — Long  v.  Clopton,  1  Vem.  464.  Lancaster  v.  Evors, 
10  Beav.  164. 

If  however  the  heir-at-law  purchases  to  protect  a  mortgage  of  his  own, 
he  has  a  right  to  the  full  sum  due. — Darcy  v.  Hall,  1  Vem.  49. 

The  purchaser,  by  an  ordinary  assignment  of  a  mortgage^  does  not 
acquire  a  right  to  arrears  of  rent. — Salmon  v.  Dean,  3  Mac.  &  G.  344. 


Sales  of  Immoveables. 

DEFINITION. 

Sale  is  a  contract  by  which  one  person  becomes  bound  to  deliver  a 
subject  to  another  with  the  view  of  transferring  the  property  in  considera- 
tion of  a  money  price. — Mackenzie's  Roman  Law,  p.  219. 

PARTIES. 

For  the  law  relating  to  purchases  by  FOREIGNERS,  see  33  Vic. 
c.  14  8.  2. — Miscellaneous  Laws  of  India,  p.  256. 

Generally  speaking,  deeds  executed  by  MARRIED  WOMEN  for  the 
purpose  of  conveying  away  their  estates  are  void. — Co.  litt  3. 
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A  married  woman  has  however  a  right  to  sell  her  separate  property. — 
Hokne  y.  Temiant,  Wh.  &  Tu.  L.  G.  435. 

A  MINOR  may  pmt;hase,  hut  he  may  oancel  it  when  he  is  of  foil  age. 
—Co.  Litt  2b. 

A  minor  may  also  sell,  but  except  in  the  case  of  settlements,  he  may 
either  affirm  or  avoid  the  deed. — Co.  Litt  51b. 

HOW  SALES  ARE  MADE. 

Sales  of  immoveables  in  England  are  generally  made  by  public 
AUCTION. 

Every  bidding  is  nothing  more  than  an  offer  on  the  one  side  which  is 
not  binding  on  the  other  side  until  it  is  assented  to.^Warlow  v.  Harrison, 
28L.J.Q.B.  18. 

A  bidding  may  be  retracted  at  any  time  before  an  acceptance  of  the 
bidding  by  the  auctioneer  signified  by  the  fall  of  his  hammer. — Payne  v. 
Cave,  3  T.  R  148. 

The  retractation  must  be  loud  enough  for  the  auctioneer  to  hear. — 
Jones  V.  Nanney,  13  Price  76. 

The  '  particulars  and  conditions  of  sale'  must  specify  whether  the 
property  is  to  be  sold  without  reserve. — 30  &  31  Vic.  c.  48  s.  5. 

"When  property  is  advertised  to  be  sold  without  reserve,  the  sale  will 
be  void  as  regards  the  purchaser  if  any  person  be  employed  as  a  puffer  and 
actually  bid  at  the  auction. — R.  v.  Marsh,  3  You.  &  Jer.  331. 

If  the  property  is  to  be  sold  subject  to  a  reserve,  the  seller  may  bid  him- 
self or  employ  one  person  only  to  bid  for  him. — 30  &  31  Vic.  c.  48  s.  6. 

In  sales  by  auction  the  provisions  of  the  Statute  of  Frauds  must  be 
complied  with  just  as  in  other  sales. 

Sales  of  land  are  generally  effected  by  two  documents — first,  an 
agreement  or  CONTRACT  to  sell ;  and  secondly,  a  CONVEYANCE  or 
actual  transfer  by  sale. 

*  No  action  shall  be  brought  whereby  to  charge  any  person  upon  any 
contract  orsde  of  lands,  tenements,  or  hereditaments,  or  any  interest  in  or 
concerning  them,  unless  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  WRITING,  and 
signed  bv  the  partv  to  be  charged  therewith,  or  some  other  person  there- 
unto by  him  lawfully  authorised.* — Statute  of  Frauds,  Section  4. 

RIGHTS  Am)  LIABILITIEa 

The  seller  is  bound  to  give  DELIVERY  of  the  property  at  the  timt 
agreed  upon. — Berry  v.  Young,  2  Esp.  640n. 

Possession  is  usually  given  by  means  of  a  deed  of  conveyance. 
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If  the  seller  fail  to  give  possession  as  agreed  upon,  the  purchaser 
may  either  sue  him  for  damages  or  for  specific  performance  of  the  contract 

There  are  however  several  cases  in  which  the  purchaser  has  no  right 
to  get  specific  performance. 

Thai  ipedfic  perfbmuuice  has  been  refuted^ 

*  Where  the  pmchaser  lay  by  with  a  view  to  see  whether  the  contract  will  prore  a 
gaining  or  loeing  bargain,  and,  according  to  the  event,  either  to  abandon  it  or,  consider- 
ing time  as  nothing,  to  daSm  a  specific  pezformance.— Lord  Erskine  in  Alley  v. 
Deschampt,  2  Wh.  £  To.  L.  a  488. 

VHieie  the  contract  was  inequitable.— Whorwood  v.  Simpson,  2  Wh.  4  Tm 
L.a488. 

VHiere  delay  occurred  because  the  purdiaser  was  in  reality  unable  to  pay  the  price. 
—Gee  V.  Pearse,  2  Wh.  4  Tu.  488. 

Where  the  purchaser  made  trifling  and  vexations  objections  to  the  title,  and  showed 
a  disinclination  to  perform  the  contract,  especially  when  the  value  of  the  property  had 
increased.— Hayes  v.  Caryl,  2  Wh.  dE  Tn.  L.  C.  488. 

Where  thepurchaser  had  not  shown  himsdf  *  ready,  desirouS|  prompt,  and  eager.* 
— Milward  v.  Earl  of  Thanet,  2  Wh.dE  Tn.  L.  C.  482. 

In  all  cases  where  the  Court  decrees  specific  performance,  notwith- 
standing the  time  for  completing  the  contract  has  elapsed,  the  parties  are 
entitled  to  compensation  for  the  delay. — 2  Wh.  &  Tu.  L.  C.  487. 

Where  the  seller  has  contracted  to  sell  a  larger  interest  in  the  estate 
than  he  has  to  give,  the  purchaser  may,  if  he  chooses,  compel  the  seller  to 
give  him  that  interest  and  an  abatement  in  the  price  for  the  deficiency. — 
MarUock  v.  BuUer,  2  Wh.  &  Tu.  499. 

This  rule  has  been  applied— 

Where  the  vendor  had  as  to  24  acres  of  the  estate  only  a  life-interest  and  agreed 
to  sell  the  whole  as  absolutely  his  own.— Dale  v.  Lester,  2  Wh.  &  Tu.  499. 

Where  the  land  sold  was  subject  to  a  right  to  dig  for  mines.— Seaman  v.  Van- 
dery,2Wh.&Tu.  600. 

Where  there  was  less  land  than  was  •fcreed  to  be  sold.  In  such  cases  the  ordi- 
nary mode  of  settling  it  is  to  ascertain  the  quantity  and  take  it  rateably. — Bill  v. 
Buckley,  2  Wh.  dE  Tu.  L.  C.  601.  • 

It  has  been  held  that  the  buyer  was  not  entitled  to  specific 
performance  and  an  abatement — 

Where  the  seller  had  only  nine-sixteenths  of  an  estate  and  agreed  to  sell  the 
whole,  a  third  person  having  a  lien  on  the  estate  for  a  debt  which  would  nearly 
exhaust  the  whole  purchase-money. — Whateley  v.  Slade,  2  Wh.  &  Tu.  L.  C.  499. 


When  the  purchaser  knew  at  the  time  of  the  contract  of  the  limited  interest  of 
the  seller.— Lawrensoo  v.  Butler,  2  Wh.  dE  Tu.  600. 

VHiere  the  land  was  represented  by  mistake  to  measure  21,760  acres,  but  in  fact 
contained  only  11,814  acres.— Hill  v.  Buckley,  2  Wh.  &  Tu.  L.  C.  601. 

The  EXPENSE  OF  preparing  the  CONVEYANCE  must  be  home  by 
the  purchaser  if  there  is  no  express  stipulation  to  the  contrary. — 2  Yes. 
Jun.  155. 
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If  the  vendor,  after  he  has  contracted  to  sell,  makes  IMPROVE- 
MENTS, he  has  no  right  to  recover  their  value  from  the  purchaser. — 
2  Wh.  &  Tu.  L.  C.  489. 

Where  any  deficiency  in  certain  events  arises  as  to  the  extent  or 
duration  of  an  interest  in  an  estate  contracted  to  he  sold,  not  admitting 
of  compensation,  the  purchaser  cannot  be  conipelled  to  take,  nor  can  the 
seller   be  compelled  to  give,  an  INDEMNITY. — Balamanno  v.  Lumley, 

2  Wh.  A  Tu.  L.  C.  502. 

r 

The  liabilitv  under  an  agreement  to  sell  descends  by  INHERITANCE 
to  the  heirs  of  me  seller. — Gill  v.  Vermuden,  2  Freem.  199. 

The  purchaser  is  liable  for  INTEREST  on  the  purchase-money  from 
the  time  fixed  for  completing  the  purchase. — Sir  J.  Lowther  v.  Coun- 
tess of  Andover,  2  Wh.  4  Tu.  L.  C.  487.' 

If  delay  in  taking  possession  is  caused  by  the  fault  of  the  vendor,  the 
purchaser  is  not  liable  for  interest — Vickers  v.  Hand,  2  Wh.  &  Tu.  489. 

The  seller  has  a  LIEN  on  the  property  FOR  the  satisfaction  of  unpaid 
PURCHASE-MONEY.— Mackreth  v.  Symmons,  1  Wh.  &  Tu.  L.  C.  278. 

The  seller's  lien  is  not  '  a  charge  by  way  of  mortgage*  within  the 
meaning  of  17  &  18  Vice.  113.  The  personal  estate  will  therefore  be 
primarily  liable  for  its  payment., — Hood  v.  Hood,  1  Wh.  &  Tu.  L.  C.  300. 

With  regard  to  the  costs  of  an  administration  suit,  the  lien  must  be 
regarded  as  an  ordinary  mortgage. — Bamewell  v.  Iremonger,  1  Wh.  & 
Tu.  L.  C.  300. 

'  The  lien  exists  unless  an  intention,  and  a  manifest  intention,  that  it 
shall  not  exist  appears.* — Lord  Eldon  in  Mackreth  v.  Symmons,  1  Wh. 
&  Tu.  L.  C.  272. 

'  It  depends  on  the  circumstances  of  each  case  whether  the  Court  is  to 
infer  that  the  lieu  was  intended  to  be  reserved,  or  that  credit  was  given, 
and  exclusively  given,  to  the  person  from  whom  the  security  was  taken. 
—Lord  Eldon  in  Mackreth  v.  Symmons,  1  Wh.  &  Tu.  L.  C.  279. 

(a)    In  the  following  cases  it  has  been  held  that  there  was  no  lien : — 

Where  for  the  porchase-money  a  bond  was  given  and  acknowledged  in 
the  following  terms — ^^Keceivedfrom  J.  P.  a  bond  for  the  sum  of  £3^000,  being  the 
fall  consideration  within  expressed  to  be  given  by  him ;'  this  receipt  bemg  endorsed  on 
the  indenture  of  release.— Parrott  v.  Sweetland,  1  Wh.  4  To.  L.  C.  288. 

Where  the  seller  took  as  a  special  secnrity  a  long  annuity  of  £100  a  year  by  way 
of  pledge.— Nairn  v.  Prowse,  1  Wh.  4  To.  L.  C.  291. 

Where  it  was  stipulated  that  the  purchase-money  should  be  paid  within  two  yean 
after  a  re-sale  ex-po^— Parkes,  1  Wh.  4  Tu.  291. 

Where  the  purchase-money  was  an  annuity  for  which  a  deed  had  been  given  and 
*  the  conveyance  was  made  expressly  in  consideration  of  that  deed**— Bnckland  v, 
Pocknell,  1  Wh.  4  Tu.  L.  a  288. 
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(h)    A  lien  was  allowed  in  the  following  cases : — 

Where  a  hond  bill  of  exchange  or  promissory  note  wm  given  as  security  for  tiie 
purchase-money.^l  Wh.  &  To.  L.  C  284. 

Where  the  consideration  was  an  annuity  and  a  bond  was  given  to  secnre  it — 
Tardifle  y.  Scmghan,  1  Wh.  4  To.  L.  C  286.    Bat  see  the  other  cases  there  dted. 

'  In  those  general  cases  in  which  there  wonld  be  the  lien  as  betweoi 
seller  and  buyer,  the  seller  will  have  the  lien  against  a  third  person  who 
had  notice  that  the  money  was  not  paid.* — Lord  Eldon  in  Mackreth  ▼. 
Symmons,  1  Wh.  &  Tu.  L.  C.  279. 

(a)  Thus  it  has  been  held  that  there  was  no  lien  against  a  snbse- 
quent  purchaser — 

Where,  although  in  the  recital  the  title  is  dednoed  from  the  first  seller,  it  does  not 
show  that  the  estate  was  not  paid  f  or.^Cator  ▼.  Earl  of  Pembroke,  1  Wh.  &  Tu. 
L.a296. 

Where  the  seller  is  in  possession  of  the  estate  as  lessee,  but  has  acknowledged 
receipt  of  the  purchase-money  in  the  body  of  the  deed  and  oy  endorsement — White 
y.  Wakefield,  1  Wh.  dE  Tu.  296. 

(b)  A  lien  has  been  allowed  against  a  subsequent  purchaser — 

Where  the  seller  retained  the  eonyeyance  and  title  deeds.— Worthington  y.  Mor- 
gan,! Wh.&Ta.296. 

The  seller's  lien  is  assignable  even  by  parol. — Dryden  v.  Frost,  1 
Wh.  &  Tu.  293. 

If  the  purchase-money,  or  part  of  it,  has  been  paid  prematurely,  before 
a  conveyance,  the  purchaser  will  have  a  lien  on  the  estate  in  the  hands  of 
the  seller.— Wythes  v.  Lee,  1  Wh.  &  Tu.  L.  C.  293. 

Where  under  the  contract  of  sale  one  person  is  entitled  to  the  con- 
veyance and  another  takes  it,  the  latter  hcus  a  lien  for  the  purchase-money 
which  he  may  pay. — Neeson  v.  Clarson,  1  Wh.  &  Tu.  L.  C.  295. 

He  has  this  lien  not  only  against  the  seller  but  against  a  subsequent 
mortgagee,  who  had  notice  of  3ie  payments  having  been  made.— Watson 
V.  Rose,  1  Wh.  &  Tu.  L.  C.  295. 

A  purchaser  with  NOTICE  of  a  right  in  another  is  liable  to  the  same 
extent,  and  in  the  same  manner,  as  the  person  from  whom  he  made  the 
purchase.— 2  Wh.  &  Tu.  L.  C-  39. 

Thus  the  purchaser  is  liable— 

Where  he  has  notice  of  an  unregistered  conveyance,  the  purchaser's  own  convey- 
ance being  regi8tered.^Le  Neve  v.  Le  Neve,  2  Wh,  dE  Tu.  L.  C.  28  at  seq. 

When  he  has  notice  of  a  lien  for  unpaid  purchase-money.— Mackreth  y.  Sym- 
mons, 2  Wh.  dE  Tu.  L.  C  40. 

Where  he  had  notice  of  a  trust— 2  Wh.  4  Tu.  L.  C  40. 

A  purchaser  without  notice  from  a  person  whobouffht  with  notice 
is  not  bound  by  the  right— Harrison  v.  Forth,  2  Wh.  &  fiu  L.  C.  42 

A  purchaser  from  a  person  who  bought  without  notice  is  not  bound 
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by  the  right,  even  though  he  had  notice  of  it. — Lowther  v.  Carlton,  2  Wh. 
&  Tu.  L.  C.  42. 

Actual  notice  to  be  binding  must  proceed  from  some  person  interested 
in  the  property. — Bamhart  v.  Greenshields,  2  Wh.  &  Tu.  L.  C.  43. 

Mere  vague  reports  from  strangers,  or  mere  general  assertions  that 
Bome  other  persons  claim  a  title,  are  not  sufiBcient. — ^Wildgoosev.  Wayland, 
2Wh.&Tu.L.C.43. 

Whatever  is  sufficient  to  put  any  person  of  ordinary  prudence  on 
inquiry  is  constructive  notice  of  everything  to  which  that  inquiry  might 
have  led.— Ogilvie  v.  Jefferson,  2  Gil.  353, 378. 

Thus  where  an  estate  was  in  the  possession  of  another  than  the  seller,  this  i 
1  safflcient  notice  to  make  all  the  ri  '  ' 

—Taylor  v.  Stibbert,  2  Wh.  dE  To.  L.  < 


held  safflcient  notice  to  make  all  the  rights  of  the  possessor  binding  on  the  purchaser. 
*"    '  '^ """    *  *"     Ti.a47. 


So  where  the  title-deeds  are  in  another  person's  possession. — 2  Wh.  dE  To.  L.  C. 
44  646. 

For  other  illustrationB  of  the  doctrine,  see  White  and  Tudor's  Leading  Cases, 
p.  43  to  65. 

Registration  does  not  of  itself,  under  the  English  Act,  amount  to 
notice. — Morecock  v.  Dickens,  2  Wh.  &  Tu.  L.  G.  41. 

A  purchaser  for  valuable  consideration  is  not  bound  by  a  voluntary 
settlement,  even  though  he  had  notice  of  it. — Buckle  v.  Mitchell,  2  Wh. 
&Tu.  L.C.43. 

The  OWNERSHIP  in  the  estate  belongs  to  the  purchaser  from  the 
time  agreed  upon  for  completing  the  contract. — Paine  v.  Miller,  6 
Ves.  349. 

Hence— 

The  buyer  is  entitled  to  any  PROFIT  that  may  accrue  to  the  estate  between  the 
time  agreed  upon  for  completing  the  contract  and  Uie  execution  of  the  conveyance- 
Mortimer  v.  Capper,  1 B.  C.  a  156. 

He  is  also  liable  for  any  LOSS  that  may  happen  to  the  estate  between  the  time 
agreed  upon  for  completing  the  agreement  and  tne  execution  of  the  oonTeyance.— 
Paine  v.  Miller,  6  Yes.  849. 

The  purchaser  is  bound  to  pay  the  PRICE  of  the  property  at  the 
time  and  place  agreed  upon.  If  he  fail  to  do  so,  the  seller  may  sue  for 
specific  performance. 

The  seller  is  sometimes  entitled  to  sue  for  specific  performance  even 
when  he  has  not  strictly  performed  his  own  part  of  the  contract. 

Thus  he  has  been  allowed  to  do  so— 

Where  the  failure  is  not  substantial,  as,  for  instance,  if  the  contract  is  for  the  sale 
of  a  lease  for  99  years  and  the  vendor  has  only  98  years.— 2  Wh.  ATu.  498. 

Where  the  plaintiff  was  unable  to  perform  the  contract  in  time,  from  the  incom- 
plete state  of  his  own  title,  if  he  got  a  good  title  at  the  time  of  the  decree  in  a  suit  by 
18 
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him  for  ipeetfic  performanoe,  provided  time  was  not  material,  ix^  the  essenee  of  the 
contract— Longford  v.  Pitt,  2  Wh.  &  To.  L.  C.  484. 

Where  the  Bale  indnded  a  ri^t  to  possession  on  a  particnlar  date,  and  poeseai 
conld  not  be  given  by  the  vendor  for  some  months  on  account  of  a  leaae  that 
nnezpired.^HaU  v.  Smith,  2  Wh.  &  Tu.  L.  C.  488. 

Where,  after  the  period  at  which  the  contract  ought  to  have  been  completed,  some 
time  eUpsed  before  the  completion  of  the  repairs  of  a  house  described  as  being  in 
good  repair.— Dyer  v.  Hargrave,  2  Wh,  &  Tu.  L.  C.  488. 

Where  the  time  has  elapsed  but  the  vendor  has  endeavoured  to  make  out  his 
title  and  has  not  been  guilty  of  gross  laches  or  negligence.— Fordyce  v.  Ford,  2  Wh.  4 
Tu.  L.  C.  488. 

Where  the  vendor  delivered  the  abstract  after  the  day  appointed,  and  the 
purchaser  make  no  objection  to  the  delay*— Smith  v.  Bumam,  2  Wh.  &  Tu.  L.  G.  482: 

Where  he  has  not  made  a  tender  of  the  abstract  at  the  time  fixed,  provided  the 
purchaser  has  not  asked  for  it— Guest  y.  Homfrey,  2  Wh.  A  Tu.  L.  C.  482. 

Where  in  the  sale  of  quit  rents  an  immaterial  ynSftt^kf^  was  mudf^  in  their  mn/i^nL 
— 2  Wh.  &  Tu.  L.  C.  496. 

Specific  performance  has  been  refused — 

Where  the  seller  had  taken  no  steps  whatever  to  complete  the  contract,  and  the 
purchaser  had  immediately,  when  the  time  elapsed,  insisted  upon  his  deposit  and 
refused  to  perform  his  agreement— Lloyd  v.  Collett,  2  Wh.  &  Tu.  L.  C.  482. 

Where  the  vendor  contracted  to  sell  land  on  one  tenure  while  he  tendered  ano- 
ther, as  a  leasehold  or  copyhold  instead  of  a  freehold.— Drewe  v.  Corp,  2  Wh.  &  Tu. 
L.  C.  496. 

Where  the  vepdor  contracted  to  sell  an  original  lease  and  had  only  an  under- 
lease to  give  the  purchaser.— Madeley  v.  Booth,  2  Wh.  dE  Tu.  L.  a  494. 

Where  the  failure  on  the  part  of  the  vendor  was  substantial,  and  such  as  did  not 
admit  of  compensation,  as  where  he  contracted  to  sell  a  term  of  16  years  whereas  he 
had  only  a  term  of  6  years.— Long  v.  Fletcher,  2  Wh.  dE  Tu.  L.  G.  494. 

Where  time  was  the  essence  of  the  contract  and  the  vendor  did  not  convey 
within  the  time  agreed  upon. — Hudson  v.  Bartram,  2  Wh.  &  Tu.  L.  C.  491. 

Where  the  price  was  unreasonable.- Whorwood  v.  Simpson,  2  Wh.  dE  Tu.  L.  C 
488. 

Where  the  entirety  of  an  estate  was  contracted  to  be  sold  and  the  vendor  had 
only  an  undivided  share  in  it— Attorney-General  v.  Day,  2  Wh.  &  Tu.  L.  C.  495. 

The  purchaser  is  entitled  to  the  RENTS  AND  PROFITS  of  the  estate 
from  the  time  fixed  for  the  completion  of  tlie  purchase,  whether  he  takes 
possession  or  not. — De  Visme  v.  De  Visme,  2  Wh.  &  Tu.  L.  C.  487. 

In  sales  by  order  of  the  Court,  the  purchaser  is  entitled  to  the  rents 
and  profits  from  the  quarter  day  preceding  his  purchase,  he  paying  the 
price  before  the  following  one.— Mackrell  v.  Hunt,  2  Wh.  &  Tu.  L.  C.  488. 

Mere  inadequacy  of  price  does  not  constitute  by  itself  a  ground  for 
RESCINDING  Uie  SALE.— St.  S.  244. 
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The  price  may  be  so  grossly  inadeqaate  as  to  amoant  to  conclusive 
evidence  of  imposition  or  some  undue  influence,  and  in  such  cases  the  Court 
will  rescind  the  sale  on  the  ground  o£  fraud. — St.  S.  246. 

The  prestmiption  of  fraud  is  strengthened  if  there  are  other  circum- 
stances of  a  suspicious  nature. — Harrison  y.  Guest,  6  D.  M.  &  G.  424. 

Thna  fraud  has  been  presumed^ 

If  proper  time  for  deliberation  was  not  allowed.— Sm.  Eq.,  p.  68. 

Where  persons  in  whom  the  buyer  placed  confidence  made  use  of  strong  persua- 
sion.— Sm.  £q.,  p.  64. 

Where  the  buyer  was  not  permitted  to  consult  disinterested  friends  or  coansd.— 
Sm.  Eq.,  p.  64. 

Where  he  was  an  illiterate  person  and  advantage  was  taken  of  his  necessities.— 
Sm.  Eq.,  p.  64. 

Where  he  was  a  person  of  weak  understanding.— Sm.  Eq.,  p.  64. 

TIMBER  blown  down  after  the  contract  belongs  to  the  purchaser.^ 
Poole  V.  Shergold,  2  Wh.  &  Tu.  489. 

1£  timber  be  cut,  the  purchaser  will  be  entitled  to  compensation,  or  if 
It  is  ornamental  timber,  to  rescind  the  contract. — Ibid. 

In  contracts  for  the  sale  of  real  estates,  a  good  TITLE  is  always 
implied,  unless  the  liability  is  expressly  excluded. 

A  misdescription  wilfully  introduced  into  the  particulars,  whether 
material  or  not,  will  vitiate  the  sale. 

Thus  sales  have  been  held  invalid — 

Where  property  was  stated  to  be  one  mile  from  a  borough  town  instead  of  four. — 
Duke  of  Norfolk  V.  WorUey,  1  Camp,  337. 

Where  the  particulars  stated  that  a  lot  was  to  be  subject  to  the  same  rights  of  way 
over  the  same  as  were  then  enjoyed  under  the  existing  leases  of  certain  houses,  and  a 
plan  which  was  referred  to  disclosed  one  way  but  not  another  over  the  lot,  which  was 
also  then  existing.— Dykes  v.  Blake,  4  Bing.  N.  C.  463. 

Where  the  particulars  of  sale  were  so  vague  and  indefinite  that  a  buyer  could  not 
know  what  he  was  contracting  for,  and  might  easily  be  misled. — Steward  v.  Alliston, 
1  Mer.  26. 

If  the  misdescription  be  slight  and  unintentional,  the  contract  will  be 
enforced  with  a  compensation  for  the  difEerence. — Leach  v.  Mullett,  3  C.  & 
P.  115.    Stewart  v.  Allerton,  1  Mer.  26. 

Notwithstanding  the  clause  in.  the  contract,  *  provided  the  title  be 
approved  by  the  purchaser's  counsel,'  yet  if  it  appear  to  the  Court  to  be 
good,  a  purchaser  will  be  bound  to  complete  his  contract,  although  it  may 
be  objected  to  by  his  counsel. — Lewis  v.  Lechmere,  10  Mod.  535. 
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HINDU   LAW. 

Gifts. 

PARTIES. 

At  a  time  of  distress,  cor  the  support  of  the  household,  and  particn- 
larlj  for  the  performance  of  religious  duties,  even  a  single  CO- PARCENER 
may  give,  mortgage,  or  sell  the  immoveable  estate. — Vyasa.  (Dig.  IV.,  55.) 

If  they  severally  give  or  sell  their  own  (undivided)  shares,  thev  do 
what  they  please  with  their  property  of  all  sorts,  for  surely  they  have 
dominion  over  their  own. — ^Nareda.    (Dig.  IV.,  6.) 

Except  his  whole  estate  and  his  dwelling-house,  what  remains  after 
the  food  and  clothing  of  his  family,  a  man  may  give  away  whatever  it  be 
(whether  fixed  or  moveable):  otherwise  it  may  not  be  given. — Catyayana. 
(Dig.  IV.,  19.) 

A  man  may  give  what  remains  after  the  food  and  clothing  of  his 
family  ;  the  giver  of  more  (who  leaves  his  family  naked  and  unfed)  may 
taste  honey  at  first,  but  shall  afterwards  find  it  poison.  At  his  pleasure  he 
may  give  what  he  himself  acquired  ;  a  pledge  must  be  disposed  of  by  the 
law  of  pledges  (or  subject  to  redemption),  but  of  property  acquired  by 
marriage,  or  inherited  from  ancestors,  not  every  gift  subsists. 

(But)  if  what  is  acquired  by  marriage,  what  has  descended  from  an 
ancestor,  or  what  has  been  gained  by  valour,  be  given  with  the  assent  of 
the  wife,  of  the  c(^heirs,  or  of  the  king,  the  gift  has  validity.  Heirs  have 
a  lien  equally  on  the  immoveable  heritage,  whether  thev  be  divided  or 
undivided,  and  a  single  parcener  has  no  power  to  give,  pledge,  or  sell  the 
whole. — Vrihaspati.    (Dig.  IV.,  18.) 

In  distress,  for  the  maintenance  of  the  family,  property  may  be  given 
away,  except  a  wife  or  a  son,  but  not  the  whole  of  a  man's  estate  if  he  have 
issue  living,  nor  what  he  has  promised  to  another. — Yajnyawalcya. 
(Dig.  IV.,  16.) 

Of  precious  (metals  or)  stones  of  pearls,  coral  (and  other  moveables), 
the  father  has  power  to  give  or  sell  the  whole  ;  but  neither  the  father  nor 
the  grandfather  shall  alien  the  whole  of  his  immoveable  property. — 
Yajnyawalcya.    (Dig.  IV.,  13.) 

(Land  or  other)  immoveable  property  and  slaves  (employed  in  the 
cultivation  of  it)  a  man  shall  neither  give  away  nor  sell,  even  though  he 
acquired  them  himself,  unless  he  convene  all  his  sons. — Yajnyawalcya. 
(Dig.  IV.,  14.) 

1.  Joint  property  deposits  for  use  bailments  in  the  form  called 
Nyasa  ^pledges),  a  wife  her  property  deposits  for  delivery  bailments 
(in  general),  and  the  whole  of  a  man's  estate  if  he  have  issue  alive. 
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2.  Are  things  which  the  learned  have  declared  unalienable  even  in 
times  of  distress ;  the  man  who  gives  them  away  is  a  fool,  and  must 
expiate  the  sin  by  penance. — Dacsha.    (Dig.  IV.,  9.) 

A  wife  or  a  son,  or  the  whole  of  a  man^s  estate,  shall  not  be  given 
away  without  the  assent  of  the  persons  interested.-rGATYATANA. 
(Dig.  IV.,  7.) 

1.  What  is  bailed  for  delivery,  what  is  lent  for  use,  a  pledge,  joint 
property,  a  deposit,  a  son,  a  wife,  and  the  whole  estate  of  a  man  who  has 
issue  living, 

2.  The  sages  have  declared  nnalienable  even  by  a  man  oppressed 
with  grievous  calamities,  and  (of  course)  what  has  been  pronused  to 
another.— Nareda.    (Dig.  IV.,  4.) 

The  prohibition  of  giving  away  is  declared  to  be  eight-fold  ;  a  man 
shall  not  give  joint  property,  nor  his  son,  nor  his  wife  (without  their 
assent  in  extreme  necessity),  nor  a  pledge,  nor  all  his  wealth  (if  he  have 
issue  living),  nor  a  deposit,  nor  a  thing  borrowed  for  use,  nor  what  he  has 
promised  to  another. — Vbihaspati.    (Dig.  IV.,  6.) 

1.  What  has  been  given  by  men  agitated  with  fear^  anger,  lust,  grief, 
or  (the  pain  of)  an  incurable  disease,  or  as  a  bribe,  or  in  jest,  or  by  mis- 
take, or  through  any  fraudulent  practice,  must  be  considered  as  ungiven. 

So  must  anything  given  by  a  MINOR,  an  idiot  (slave  or  other)  per- 
son not  his  own  master,  a  diseased  man,  one  insane  or  intoxicated,  or  in 
consideration  of  work  unperformed. — Nareda.    (Dig.  IV.,  53.) 

A  man  shall  not  give  even  what  he  has  promised  to  a  person  whom 
the  law  declares  incapable  of  receiving. — Gotama.    (Dig.  IV.,  47.) 

HOW  MADE. 

Land  is  conveyed  by  six  formalities — by  the  assent  of  townsmen,  of 
kindred,  of  neighbours,  and  of  heirs,  and  by  the  delivery  of  gold  and  of 
water.     (Dig.  IV.,  33.) 

Let  the  acceptance  be  public,  especially  of  immoveable  property,  (and) 
delivering  what  may  be  given  and  has  been  promised,  let  not  a  wise  man 
resume  the  donation. — Yajnyawalcya.    (Dig.  IV.,  32.) 

1.  Let  a  king,  having  given  land  or  assigned  a  corrody,  cause  his  gift 
to  be  written,  for  the  information  of  good  princes  who  will  succeed  iSm, 

2.  Either  on  prepared  silk  or  on  a  plate  of  copper  sealed  above  with 
his  own  signet    Having  described  his  aincestors  and  himself, 

3.  The  quantity  of  the  gift  with  the  penalty  of  resumption,  and  set  his 
own  hand  to  it,  and  specified  the  time,  let  him  render  his  donation  firm. — 
Yajnyawalcya.    (Dig.  IV.,  34.) 

When  a  man  has  given  away  land,  the  deed  which  he  gets  drawn  out, 
'  for  holding  the  land  as  long  as  the  moon  and  sun  shall  last,  unreserved 
and  incapable  of  being  seized  by  any  one', — that  is  known  as  a  writing  of 
gift.— Vyavahaba  Mayukha  IL  I.,  2. 
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RIGHTS  AND  LIABILITIES. 

Of  honses  and  of  land  acquired  by  any  of  the  seven  modes  of  acqui- 
sition, whatever  is  given  away  should  be  DELIVERED,  distinguishing 
(land)  as  (it  was)  left  by  the  father  or  gained  by  the  occupier  himself. — 
Vrihaspati.    (Dig.  IV.,  18.) 

What  a  man  has  promised,  in  health  or  in  sickness,  for  a  religions 
purpose  must  be  given  ;  and  if  he  die  without  giving  it,  his  son  shall 
doubtless  be  compelled  to  deliver  it. — Catyayana.    (Dig.  IV.,  3.) 

He  who  delivers  not  a  present  which  he  has  promised  to  a  priest, 
shall  be  compelled  to  pay  it  as  a  debt  and  incurs  the  first  amercement — 
Catyayana.    (Dig.  IV.,  44.) 

If  a  man  give  not  what  he  has  (legally)  promised,  let  the  king  fine 
him  one  (suvema)  or  (eighty)  raticas  (of  gold). — ^Matsya  Purana. 
(Dig.  IV.,  45.) 

A  promise  (legally)  made  in  words,  but  not  performed,  is  a  debt  of 
conscience  both  in  this  world  and  the  next. — Harita.    (Dig.  IV.,  46.) 

He  who  gives  not  what  he  has  promised,  and  he  who  takes  back 
what  he  has  given,  sinks  to  various  regions  of  torment  and  springs  again 
to  birth  from  the  womb  of  some  brute  animal. — Harita.    (Dig.  IV.,  40.) 

When  the  Judge  discovers  a  fraudulent  pledge  or  sale,  a  fraudulent 
gift  and  acceptance,  or  in  whatever  other  case  he  detects  FRAUD,  let  him 
aimul  the  whole  transaction. — Hand  VIII.,  165. 

If  a  bribe  be  promised  for  any  purpose,  it  shall  by  no  means  be 

fiven,  although  the  consideration  be  performed.— Vyavahara  Mayukra 
X.,9. 

In  all  other  contested  matters  the  latest  act  shall  prevail  ;  but  in 
the  case  of  a  pledge,  a  gift,  or  a  sale,  the  PRIOR  CONTRACT  has  the 
greatest  force.— Yajnyawalcya.    (Dig.  IL,  28.) 

The  giver  of  land  remains  in  heaven  sixty  thousand  years,  but  he 
who  RESUMES  it  or  assents  (to  the  resumption)  shall  so  long  inhabit  a 
region  of  torment.— Adi  Purana.    (Dig.  IV.,  35.) 

Things  once  delivered  on  the  following  eight  accounts  cannot  be 
resumed, — as  wages  for  (the)  pleasure  (of  hearing  poets  or  musicians,  and 
the  like),  as  the  price  of  goods  sold,  as  a  nuptial  gift  to  a  bride  (or  her 
family),  as  an  acknowledgment  to  a  benefactor,  as  a  present  to  a  worthy 
man,  from  natural  affection  or  from  friendship. — Vrihaspati.  (Dig. 
IV.,  49.) 

They  who  know  the  law  of  gifts  declare  that  things  once  delivered 
as  the  price  of  goods  sold,  as  wages,  for  (the)  pleasure  (of  hearing  poets, 
musicians,  or  the  like),  from  natural  affection,  as  an  acknowledgment  to 
a  benefactor,  as  a  nuptial  gift  to  a  bride  (or  her  family),  and  through 
regard,  cannot  be  resumed. — Nareda.    (Dig.  IV.,  50.) 

Should  money  or  goods  be  given  (or  promised  as  a  gift)  by  one  man 
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to  another  who  asks  it  for  some  religious  act,  the  gift  shall  he  void  if 
that  act  be  not  afterwards  performed. — Manu  VIII.,  212. 

If  the  money  be  delivered,  and  the  receiver,  through  pride  or  avarice, 
refuse  (in  that  case)  to  return  it,  he  shall  be  fined  one  (suverna)  hy  tha 
king  as  a  punishment  for  his  theft. — Manu  VIII.,  213. 

Such  as  here  declared  is  the  role  for  withdrawing  what  has  been 
given.— Manu  VIII.,  214. 


Hire  of  Things. 

DEFINITION. 

Whatever  man  owns  a  field,  if  seed,  conveyed  into  it  by  water  or 
wind,  should  germinate,  the  plant  belongs  to  the  land-owner ;  the  mere 
sower  takes  not  the  fruit. — ^Manu  X.,  54. 

But  the  owners  of  the  seed  and  of  the  soil  may  be  considered  in  this 
world  as  joint  owners  of  the  crop  which  they  agree  by  special  compact, 
in  consideration  of  the  seed,  to  divide  between  them. — Manu  X.,  53. 

BIGHTS  AND  LIABILITIEa 

Unless  there  be  a  special  agreement  between  the  owners  of  the  land 
and  of  the  seed,  the  FRUIT  belongs  clearly  to  the  land-owner,  for  the 
receptacle  is  more  important  than  the  seed. — Manu  X.,  52. 

They  who  have  no  property  in  the  field,  but  having  grain  in  their 
possession  sow  it  in  soil  owned  by  another,  can  receive  no  advantage 
whatever  from  the  com  which  may  be  produced. — Manu  X,  49. 

As  the  arrow  of  that  hunter  is  vain  who  shoots  it  into  the  wound 
which  another  had  made  just  before  in  the  antelope,  thus  instantly  perishes 
the  seed  which  a  pian  throws  into  the  soil  of  another. — ^Manu  X.,  43. 

Things  hired  (for  a  time)  at  a  settled  price,  let  the  hirer  GIVE 
BACK  when  the  time  has  elapsed  ;  whatever  be  broken  or  lost  he  shall 
make  good,  except  in  the  case  of  inevitable  accident  or  irresistible  force. 
— Nabbda.    (Dig.  III.,  104.) 

1.  He  who  dwells  in  a  HOUSE  which  he  built  on  the  ground  of 
another  man,  and  for  which  he  pays  rent,  shall  take  with  him,  when  he 
leaves  it,  the  thatch,  the  wood,  and  the  bricks. 

2.  But  if  he  live  without  paying  rent  on  the  ground  of  another,  with- 
out the  owner's  assent,  he  shall  by  no  means,  when  he  quits  it,  take  away 
the  thatch  and  the  timber.— Nabeda.     (Dig.  III.,  99.) 

The  grass,  wood,  and  bricks,  which  are  thus  removed,  belong  to  him 
who  leaves  the  ground,  provided  he  paid  rent  for  the  spot,  and  not 
otherwise.— Nabeda.    (Dig.  III.,  100.) 
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If  LAND  be  INJURED  by  the  fanlt  of  the  fanner  himself  (as  if  be 
fails  to  sow  it  in  due  time),  he  shall  be  fined  ten  times  as  much  as  the 
(king's)  share  (of  the  crop  that  might  otherwise  have  been  raised),  but 
only  five  times  as  much  if  it  was  the  fault  of  his  servants  without  his 
knowledge.— Manu  VIII.,  243. 

He  who  hires,  at  a  fixed  rent,  a  house,  a  pool  of  water,  a  market- 
place, or  the  like,  shall  be  compelled  (in  a  court  of  justice)  to  pay  the 
RENT  of  it  until  he  restore  it  to  the  owner.— Catyayana.  (Dig.  III.,  101.) 

He  who  hires,  at  a  fixed  price,  an  elephant,  a  horse,  a  bull  or  cow,  an 
ass,  or  a  camel,  shall  be  made  to  pay  for  the  hire  of  it  as  long  as  he  delays 
to  restore  the  cattle,  having  used  it  according  to  agreement. — Nabeda. 
(Dig.  III.,  102.) 

He  who  has  hired  a  carriage  (or  vehicle  of  any  sort),  and  takes  it 
and  goes  away  with  it,  but  (afterwards)  refuses  to  pay  the  hire,  shall  be 
compelled  to  pay  it,  even  though  he  never  used  the  carriage. — (  Veiddha) 
Manu.    (Dig.  III.,  103.) 

Hire  of  Services. 

DEFINITION. 

Labourers  should  be  considered  as  of  three  sorts^highest,  middle,  and 
low.  The  hire  of  their  labour  should  be  proportioned  to  their  strengUi  and 
to  the  benefit  (derived  from  their  exertions). 

A  soldier  is  the  highest  of  these,  a  servant  in  husbandry  is  middle- 
most, a  carrier  of  burdens  is  lowest.  This  is  the  three-fold  distinction  of 
hired  servant.— Narbda.    (Dig.  III.,  23.) 

The  servant  for  pay  is  declared  to  be  of  many  sorts  ;  another  is  the 
servant  for  a  share  (ox  the  gain).  Of  all,  a  low,  a  middle,  and  a  high 
rank  is  propounded. 

2.  A  servant  hired  for  a  day,  a  month,  a  fortnight,  six  months,  or  a 

?^ear,  must  perform  the  work  engaged  for,  and  he  receives  the  promised 
reward). 

3.  The  soldier  is  the  highest  of  these,  the  ploughman  is  the  mid- 
dlemost, the  porter  is  declared  the  lowest,  and  so  is  a  servant  employed 
in  the  business  of  the  household. 

4.  A  servant  of  the  second  description  is  declared  to  be  one  hired 
for  a  share  (of  the  gain)  in  the  service  of  a  person  living  by  agriculture, 
or  by  (attendance  on)  herds  (of  cattle)  :  no  doubt  he  shall  receive  (a 
share)  of  the  grain  produced,  or  of  the  milk.— Vrihaspati.  (Dig.  HI.,  24.) 

RIGHTS  AND  LIABILITIES. 

Though  he  have  learned  (his  arty  the  APPRENTICE  must  fulfil  his 
stipulated  time ;  and  the  profit  of  his  labour  during  that  period  shall 
belong  to  his  teacher.— Nabeda.    (Dig.  III.,  20.) 
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Thoa^  he  have  acquired  his  art,  the  apprentice  mast  reside  in  his 
master's  house  daring  the  period  stipulated,  receiving  his  subsistence 
from  the  teacher,  and  giving  to  him  the  fruit  (of  his  art). — ^Yajnyawalota. 
(Dig.nL,21.) 

A  housekeeper  shall  discharge  a  DEBT  CONTKACTED  by  his  uncle, 
brother,  son,  wife,  SERVANT,  pupil,  or  dependents  for  the  support  of  the 
family  (daring  his  absence).— Vrihaspati.    (Dig.  V.,  189.) 

Should  a  merchant  (having  hired  a  servant  for  a  certain  journey) 
sell  his  goods  by  the  way,  and  DISCHARGE  the  SERVANT,  (wages) 
must  be  paid  even  for  the  part  of  the  way  which  they  never  passed  ;  but 
the  servant  shall  receive  half  only  of  the  hire  (which  would  have  been 
due  if  they  had  gone  to  their  journey's  end). — (Vbiddha)  Manu.  (Dig. 
III.,  90.) 

And  if  the  goods  be  stopped  or  seized  on  the  way,  the  servant  shall 
receive  wages  for  so  much  of  the  way  as  has  been  passed  by  him. — Gatta- 
TANA.     (Dig.  III.,  91.) 

If  the  master  dismiss  the  servant  before  the  full  time  has  passed,  he 
shall  pay  him  his  whole  wages,  and  a  hundred  (panas)  to  the  kmg, 
unless  the  servant  were  in  fault — Vishnv.    (Dig.  III.,  80.) 

A  servant  stipulating  (wages  for  a  joumev),  but  leaving  the  cart  on 
the  way,  shall  be  forced  to  give  a  sixth  part  of  those  wages  ;  but  the  man 
who  emplojrs  labour  and  pays  not  (its  hire  on  demand),  must  (after- 
wards) pay  it  with  INTEREST  (computed  from  the  sixth  month  after 
the  demand).— Nabbda.    (Dig.  III.,  92.) 

A  servant  shall  pay  the  full  value  of  what  he  has  lost  by  mere 
inattention  ;  twice  the  value  of  what  he  has  lost  by  gross  NEGLIGENCE 
or  malice  ;  but  he  shall  not  be  forced  to  pay  anything  for  what  robbers 
have  seized,  for  what  has  been  burned,  or  for  what  an  inundation  has 
carried  away  (unless  he  were  himself  blameable). — (Vbiddha)  Manu. 
(Dig.  m.,  83.) 

If  a  servant,  by  the  command  of  his  master,  and  for  his  benefit  only, 
do  an  improper  act,  the  offence  shidl  be  imputed  to  the  master. — Vbihas- 
PATi.    (Dig.  III.,  84.) 

The  herdsman  himself  shall  make  good  the  loss  of  a  beast  which 
through  his  want  of  due  care  has  strayed,  has  been  destroyed  by  reptiles 
or  killed  by  dogs,  or  has  died  by  falling  into  a  pit— Manu  VIII.,  232. 

But  he  shall  not  be  compelled  to  make  it  good  when  robbers  have 
carried  it  away,  if,  after  fresh  proclamation  and  pursuit,  he  give  notice  to 
his  master  in  a  proper  place  and  season. — Manu  VIII.,  233. 

A  flock  of  goats  or  of  sheep  being  attacked  by  wolves,  and  the  keeper 
not  going  (to  repel  the  attack),  he  shall  be  responsible  for  every  one  of 
them  which  a  wolf  shall  violently  kill.— Manu  VIII.,  235. 

But  if  any  one  of  them,  while  they  graze  together  near  a  wood  and 
the  shepherd  keeps  them  in  order,  shall  be  suddenly  killed  by  a  wolf 
springing  on  it,  he  shall  not  in  that  case  be  responsible. — Manu  VIII.,  236. 
14 
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The  implements  (of  work),  and  whatever  is  introsted  (to  servants) 
for  their  master^s  business,  should  be  diligentlv  preserved,  not  wickedly 
(neglected)  by  any  means.— Nareda.    (Dig.  III.,  70.) 

Let  the  herdsman  restore  the  cattle  each  evening  in  the  same  condi- 
tion in  which  he  received  them,  for  such  as  have  been  seized  or  killed 
through  his  negligence,  he  shall  pa^,  if  he  had  made  an  agreement  for 
wages.— Yajnyawalcya.    (Dig.  III.,  6.) 

But  he  shall  not  be  compelled  to  make  it  good  when  robbers  have 
carried  it  away  notwithstanding  his  exertions,  provided  he  give  notice 
to  his  master  in  a  (proper)  place  and  season. — ^Manu  and  Nareda.  (Dig. 
Ill,  7.) 

The  herdsman  is  not  chargeable,  if  he  be  made  captive,  if  the  village 
be  overpowered,  or  if  the  district  be  thrown  into  confuiuon,  and  any  of  ue 
cattle  be  seized  or  destroyed. — Vyasa.    (Dig.  III.,  8.) 

Bv  day  the  blame  falls  on  the  herdsman,  b^  night  on  the  owner  (if  the 
cattle  be  fed  and  kept)  in  his  own  house ;  but  if  the  place  of  their  food 
and  custody  be  different,  the  keeper  incurs  the  blame. — Maku.  (Dig.  III.,  9.) 

Let  the  herdsman  preserve  the  cattle  from  danger  of  insects  and  rep- 
tiles, of  robbers  and  tigers,  and  from  falling  into  caverns  or  pits  ;  let  him 
defend  them  to  the  utmost  of  his  power ;  let  him  call  aloud  for  help,  or 
give  notice  to  his  master. — Vrihaspati.    (Dig.  III.,  10.) 

The  herdsman  himself  shall  make  good  the  loss  of  a  beast  which 
through  his  want  of  due  care  has  strayed,  has  been  destroyed  by  reptiles 
or  killed  by  dogs,  or  has  died  by  falling  into  a  pit. — Manu  and  Nabeda. 
(Dig.  III.,  12.) 

By  day,  if  cattle  be  in  danger  from  venom  or  fire,*  and  the  herdsman 

f:o  not  (to  their  assistance),  he  shall  pay  to  their  owner  the  price  of  the  cattle 
thus)  olestroyed  by  his  fault ;  and  if  he  milk  them  without  permission,  he 
shall  be  fined  twenty-five  (carshapanas). — Vishnu.    (Dig.  III.,  14.) 

1.  Should  a  herdsman,  having  received  his  hire,  leave  his  cattle  in  a 
desolate  forest,  and  go  for  his  pleasure  to  the  village,  he  shall  be  chastised 
by  the  king,  like  a  surgeon  (or  barber")  who  (leaves  his  master  in  the  town) 
and  goes  for  his  pleasure  to  the  woodUands. 

2.  When  a  cow,  committed  to  the  care  of  a  herdsman,  dies  through 
his  fault,  he  shall  be  compelled  to  make  good  the  loss,  and  pay  a  penalty 
to  the  lord  of  the  land. 

3.  If  a  cow  die  by  the  violence  of  disease,  or  the  like,  in  the  stall  of  its 
owner  (who  took  no  pains  to  heal  or  relieve  her),  that  owner  shall  be 
fined,  and  shall  pay  the  wages  due  to  his  herdsman. — Brahmapueana. 
(Dig.  III.,  16.) 

1.  A  flock  of  goats  or  of  sheep  being  attacked  by  wolves,  and  the 
keeper  not  going  (to  repel  the  attackV  he  shall  be  responsible  for  every 
one  of  them  which  a  wolf  shall  violently  kill. 

2.  But  if  any  one  of  them,  while  they  graze  together  near  a  wood 
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and  the  shepherd  keeps  them  in  order,  shall  be  suddenly  killed  by  a  wolf 

Springing  on  it,  he  shall  not  in  that  case  be  responsible. — BIamu  and 
ARSDA.     (Dig.  III.,  16.) 

By  this  rule  shall  a  dispute  with  the  keeper  of  all  sorts  of  cattle  be 
decided  ;  and  if  any  cows  oie  naturally,  he  shall  be  cleared  by  producing 
their  tails  and  horns.— Nabeda.    (Dig.  III.,  17.) 

The  master  who  leaves  in  the  way  a  tired  or  SICK  SERVANT,  with- 
ont  taking  care  of  him  in  a  village  for  three  days,  shall  pay  the  fiirst  (or 
lowest)  amercement— Catyatana.  (Dig.  III.,  94.) 

Let  the  master,  for  whom  work  is  performed,  pay  WAGES  to  the  ser- 
vant, according  to  Uieir  agreement,  at  the  beginning,  the  middle,  or  end  of 
his  labc^irs,  as  may  be  settled  between  them. 

2.  Wages  not  being  stipulated,  let  the  factor,  the  herdsuMLn,  and 
the  servant  in  husbandry  (respectively)  receive  a  tenth  part  of  the  profit 
on  goods  sold,  of  the  milk,  and  of  the  grain. — Nabbda.    (Dig.  III.,  62.) 

He  who  causes  work  to  be  performed  without  fixing  the  wag^,  shall 
be  compelled  by  the  king  to  give  a  tenth  part  of  the  (profit)  arismg  from 
commerce,  cattle,  or  grain.— Yajntawalcya.    (Dig.  III.,  63.) 

The  will  of  the  master  f  determines  the  wages)  of  him  who  trans- 
gresses time  and  place,  and  oi  him  who  does  the  work  otherwise  (than 
was  stipulated)  :  but  more  shall  be  paid  if  more  be  done. — ^Yajnyawalcya. 
(Dig.  III.,  64.) 

According  to  the  work  performed  by  a  servant,  though  the  whole 
task  imposed  might  be  too  much  for  both  (master  and  servant  together) 
must  wages  be  given ;  if  either  of  them  could  have  performed  it  (and  it  be 
perform^),  let  the  promised  reward  be  paid. — Yajntawalcya.  (Dig. 
IIL,65.) 

Let  the  man  who  guides  the  ploughshare  have  a  third  or  a  fifth  part 
(of  the  grain  if  no  specid  agreement  be  made). — Vbihaspati.  (Dig.  III.,  66.) 

Let  (the  ploughman),  to  whom  food  and  vesture  are  given,  take  a 
fifth ;  and  let  him  who  is  supported  by  the  profit  (alone),  receive  a  third 
part  of  the  grain  produced.— Vbihaspati.  (Dig.  III.,  67.) 

(The)  wages  (of  seamen)  shall  be  such  as  are  (usually)  given  by 
men  who  understand  sea  voyages,  and  who  know  countries,  and  seasons, 
and  commodities ;  unless  there  be  a  special  agreement — (Vbiddha)  Manu. 
(Dig.IIL,69.) 

For  a  hundred  head  of  cattle,  the  annual  wages  of  the  herdsman  are  a 
heifer  three  years  old  ;  for  two  hundred,  a  milch  cow,  and  the  milk  of  the 
whole  herd  every  eighth  day. — Nabeda.  (Dig.  III.,  3.) 

One  pana^  of  copper  must  be  given  (each  day'^  as  wages  to  the 
lowest  servant,  with  two  cloths  (for  apparel)  every  hali-year  and  a  dronaf 

*  One  pana  ans  80  cowries, 
t  One  drona :»  30  lbs.  12  ounces,  and  also  sometimes  7  lbs.  11  ooneef . 
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of  grain  every  month,  to  the  highest  (most  he  given  in  wages  the  ratio 
of)  six  (to  one).— Manu  VII.,  126. 

That  hired  servant  whose  wages  are  paid  with  milk  may,  with  the 
assent  of  the  owner,  milk  the  best  cow  out  of  ten ;  such  are  the  wages  of 
herdsmen  unless  they  are  paid  in  a  difiEerent  mode. — Manu  VIII.,  231. 

If  an  officiating  priest,  actually  engaged  in  a  sacrifice,  abandon  his 
work,  a  share  only,  in  proportion  to  his  work  done,  shall  be  given  to  him 
by  his  partners  in  the  business  (out  of  their  common  pay). — Mamu  VIII.,  206. 

But  if  he  discontinue  his  work  (without  fraud)  after  the  time  of 
giving  the  sacrificial  fees,  he  may  take  his  full  share,  and  cause  what 
remains  to  be  performed  by  another  priest. — Maku  VIIL,  207. 

The  master  who  pays  not  the  hire  of  labour  after  the  work  is  per- 
formed, shall  be  compelled  by  the  king  to  pay  it,  as  well  as  a  proportionate 
amercement.— Vrihaspati.    (Dig.  III.,  93.) 

1.    The  owner  of  goods,  who  hires  beasts  for  drought  or  burden,  and 
M  them  not,  shall  be  compelled  to  p( 
full  amount  if  he  leave  them  on  the  roa 


takes  them  not,  shall  be  compelled  to  pav  a  fourth  part  of  the  hire,  or  the 

oad. 


thi 


2.  And  so  shall  a  carrier  forfeit  his  hire  if  he  transport  not  (the 
goods).- Nabeda.    (Dig.  III.,  89.) 

That  hired  servant  or  workman  who  not  from  any  disorder  but  from 
indolence  fails  to  perform  his  WORK  according  to  his  agreement,  shall  be 
fined  eight  raticas  and  his  wages  or  hire  shall  not  be  paid. — Manu  VIIL,  215. 

But  if  he  be  really  ill,  and  when  restored  to  health  shall  perform  his 
work  according  to  his  original  bargain,  he  shall  receive  his  pay  even  for  a 
very  long  time.— Manu  VIII.,  216. 

Yetwhether  hebe  sick  or  well,  if  the  work  stipulated  be  not  performed 
►y  another  for  him  or  by  himself),  his  whole  wages  are  forfeited,  though 
le  work  want  but  a  little  of  being  complete. — Manu  VIIL,  217. 

1.  If  the  servant  do  not  perform  any  part  of  his  master^s  business,  he 
forfeits  his  wages,  and  may  afterwards  be  sued  (for  a  fine). 

2.  And  if  a  servant,  having  received  his  wages,  perform  not  his 
work,  though  able  to  do  it,  he  shall  pay  twice  the  amount  as  a  fine  (to  the 
king)  and  (the  full  amount  of)  those  wages  (to  his  master). — Vrihaspatl 

(Dig.  ni.,  71.) 

A  servant  who  desists  from  working  after  he  has  received  his  wages 
shall  pav  twice  their  amount,  and  their  full  amount  (only)  if  he  have  not 
received  them ;  the  implements  of  husbandry  must  be  diligently  kept  by 
the  servants.— Yajntawalcya.    (Dig.  III.,  72.) 

A  servant  who  refuses  to  perform  the  work  he  has  undertaken,  shall  be 
compelled  to  fulfil  his  agreement^  first  paying  him  his  wag^  ;  but  if  he 
persist  in  his  refusal  after  receiving  his  wages,  he  shall  forfeit  twice  their 
amount— Narbda.    (Dig.  III.,  73.) 
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H6  who  begins,  but  does  not  perform,  bis  task,  shatt  by  force  be 
compelled  to  finish  it ;  if  he  refuse  to  do  so,  he  incurs  an  amercement 
— Catyayaha.    (Dig.  III.,  74.) 

He  who  has  promised  to  perform  work,  and  does  it  not,  shall  be  com- 
pelled even  bv  forcible  means  ;  and  if  he  (still)  refuse  to  complete  it,  he 
shall  be  fined  two  hundred  (panas)  of  copper. — Vrihaspati.  (Dig.  III., 
76.) 

That  hired  servant,  or  workman,  who,  not  from  any  disorder,  but 
from  insolence,  fails  to  perform  his  work  according  to  his  agreement,  shall 
be  fined  eight  (crishnalas)  or  (raticas)  of  gold,  and  his  wages  or  hire 
shall  not  be  paid. — Manu.    (Dig,  III.,  76.) 

Tet,  .whether  he  be  sick  or  well,  if  the  work  stipulated  be  not  perform- 
ed (by  himself,  or  by  another  for  him),  his  whole  wages  are  forfeited, 
though  the  work  want  but  a  little  of  being  complete. — Mamu.  (Dig.  III., 
78.) 

He  who  (is  hired  for  a  time),  and  leaves  his  work  before  the  expira- 
tion of  the  full  term,  shall  forfeit  all  his  wages  ;  (but)  if  he  desist  by  the 
fault  of  his  master,  he  shall  receive  as  much  as  was  stipulated. — Nareda. 
(Dig.  m.,  79.) 

A  servant  (or  workman  by  time),  who  leaves  the  work  before  the 
expiration  of  the  full  term,  shall  forfeit  the  whole  price  of  his  labour,  and 
pay  one  hundred  (panas)  to  the  king.  Whatever  may  be  injured  by  his 
fault,  he  shall  make  good  to  his  master,  unless  the  mjury  happen  by  the 
act  of  GK)d  or  of  the  king.— Vishnu.    (Dig.  IIL,  80.) 

But  if  he  be  reallv  ill,  and,  when  restored  to  health,  shall  perform 
his  work  according  to  his  originai  bargain,  he  shall  receive  his  pay  even 
after  a  very  long  time.— Man 0.    (Dig.  III.,  81.) 

He  who  does  not  perform  his  task  at  the  full  time  (agreed  on),  and 
disappoints  the  business,  shall  be  forced  to  pay  twice  the  amount  of  his 
wages,  and  another  shall  be  employed  in  his  stead. — (Vbiddha)  Mano. 
(Dig.  III.,  86.) 

One  who  declines  (the  work)  when  yet  distant,  (shall  be  compelled 
to  pay)  the  seventii  part  of  the  wages,  or  the  fourth  part  if  (he  dedine  it) 
on  the  wav  ;  but  he  who  quits  it  half  way  shall  be  forced  to  give  the  full 
amount  of  the  wages.— Yajnyawalcya.    (Dig.  III.,  87.) 

He  who  does  not  perform  (business  of)  science  or  art,  after  receiving 
a  consideration,  shall  be  amerced  in  the  full  amount  of  it,  by  a  king 
who  knows  the  law.— Matsya-pubana.    (Dig.  III.,  88.) 

Mortgage. 

DEFINITION. 

A  pledge  (adhi)  is  called  (bandha),  and  is  declared  to  be  dividble  into 
four  (pairs). 
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2.  Moveable  (or  personal^,  and  fixed  (or  real)  ;  for  custody  only,  and 
for  nae  ;  unlimited,  and  limited  as  to  time ;  with  a  written  contract,  and 
with  a  verbal  attested  agreement. — Vbihaspati.    (Dig.  I.,  80.) 

That  to  which  a  (secondary)  title  b  given  (adhicriyate)  is  adhi,  a 
pledge. 

2.  It  has  two  forms — to  be  released  at  a  fixed  time,  or  to  be  retained 
until  payment  be  tendered.  It  is  again  declared  to  be  of  two  sorts — ^for 
custoay  only,  and  for  use. 

3.  Even  so  must  it  be  diligently  kept :  on  its  loss  or  destruction  by 
the  negligence  of  the  lender,  the  interest  (on  his  loan)  is  forfeited,  and 
even  if  it  be  only  spoiled  or  altered. — Narkda.    (Dig.  I.,  81.) 

A  debtor  shall  be  compelled  to  pay,  with  interest,  a  debt  contracted  on 
the  pledge  of  religious  merit ;  and  he  shall  be  compelled  to  repav  two-fold 
a  debt  contracted  on  a  chattel  (of  small  value)  delivered  witn  a  solemn 
asseveration.— Yajnyawalcya.    (Dig.  I.,  124.) 

PARTIES. 

But  at  a  time  of  distress,  for  the  support  of  his  household,  and  particu- 
larly for  the  performance  of  reli^ous  duties,  even  a  single  CO-PARCENER 
may  give,  mortgage,  or  sell  the  immoveable  estate. — ^Vyasa.  (Dig.  II.,  55,) 

HOW  MADE. 

By  the  acceptance  (or  actual  possession)  of  a  pledge,  (the)  validity  (of 
the  contract)  is  (maintained).  If  it  be  spoiled,  though  carefully  kept, 
anoUier  chattel  must  be  pledged,  or  the  creditor  must  receive  the  amount 
(of  principal  and  interest).— Yajnyawalcya.    (Dig.  I.,  96.) 

Pledges  are  declared  to  be  of  two  sorts — immoveable  and  moveable ; 
both  are  valid  when  there  is  actual  enjoyment,  and  not  otherwise. — Vyasa. 
(Dig.  L,  125.) 

Of  him  who  does  not  enjoy  a  pledge,  nor  possess  it,  nor  claim  it  (on 
evidence),  the  written  contract  (for  that  pledge)  is  nugatory  (like  a  bond) 
when  the  debtor  and  witnesses  have  deceased. — Vbihaspati.   (Dig.  I.,  126.) 

RIGHTS  AND  LIABILITIES. 

If  a  pledge  for  custody  only  be  used,  there  shall  be  no  interest,  nor  if  a 
pledge  for  use  be  DAMAGED.— Yajnyawalcya.    (Dig.  I.,  84.) 

The  pledge  is  FORFEITED  if  it  be  not  redeemed  when  the  debt  is 
doubled :  (since  it  is)  pledged  for  a  stipulated  period,  it  is  forfeited  at 
that  period ;  but  a  pledge  to  be  used  (for  an  unlimited  time)  is  not  forfeit- 
ed.—Yajnyawalcya.    (Dig.  I.,  112.) 

After  the  time  for  payment  has  past,  and  when  interest  ceases  (on 
becoming  equal  to  the  pnncipal),  the  creditor  shall  be  owner  of  the  pledge  ; 
but  the  debtor  has  a  right  to  redeem  it  before  ten  days  have  dapsecC — 
Vbihaspati.    (Dig.  I.,  116.) 
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1.  Gold  being  doubled,  and  the  stipulated  period  having  expired,  the 
creditor  becomes  owner  of  the  pledge  after  the  lapse  of  fourteen  days. 

2.  But  a  pledge  to  be  used,  of  which  the  term  has  elapsed,  the  debtor 
shall  (only)  recover,  on  (then^  paying,  from  other  funds,  the  exact  amount 
of  the  principal. — Vyasa.    (Dig.  I.,  116.) 

If  the  debtor  be  missing  or  dead,  let  the  creditor  produce  the  writing 
(in  a  Court  of  Justice),  and  obtain  a  certificate  from  the  CJourt,  speci- 
tying  the  period  which  it  bore. — Smbiti.    (Dig.  I.,  120.) 

1.  When  the  debt  is  doubled  by  the  interest,  and  the  debtor  is  either 
dead  or  has  absconded,  the  creditor  may  attach  his  (pledge,  or  the 
debtor's)  chattel,  and  sell  it  before  witnesses  : 

2.  Or  haying  appraised  it  in  an  assembly  of  good  men,  he  may  keep 
it  ten  davs ;  afteir  which,  having  received  the  amount  of  his  debt,  he  must 
relinquish  the  balance  (if  there  be  any) : 

3.  Having  ascertained  his  own  demand  by  the  help  of  men  skilled  in 
arithmetic,  and  taken  the  attestation  of  witnesses,  he  commits  no  ofiEence 
by  thus  recovering  it — Vbihaspati.    (Dig.  I.,  121.) 

1.  When  a  house  or  field  mortgaged  for  use  has  not  been  held  to  the 
cloJse  of  its  term,  neither  can  the  debtor  obtain  his  property,  nor  the  credi- 
tor obtain  the  debt — 

2.  After  the  period  is  completed,  the  right  of  both  to  their  respective 
property  is  ordained  ;  but,  even  while  it  is  unexpircxi,  they  may  restore 
their  property  to  each  other  by  mutual  consent. — Vbihaspati.  (Dig.  I.,  118.) 

A  debt  secured  (merely)  by  a  written  contract  shall  be  discharged 

Sfrom  a  moral  and  religious  obligation)  only  by  three  persons  (the 
ebtor,  his  son,  and  his  son*s  son)  ;  but  a  pledge  shall  be  enjoyed,  until 
actual  payment  of  the  debt,  by  any  HEIB  in  any  degree. — ^Yajnyawalcya. 
(Dig,  n,  38.) 

Monthly  INTEREST  is  declared  to  bee  an  eightieth  part  of  the  princi- 
pal if  a  pledge  be  given ;  an  eighth  part  is  added  if  there  be  (only)  a 
surety  ;  and  it  there  be  neither  pledge  nor  surety,  two  in  the  hundred  may 
be  taken  from  a  debtor  of  the  sacerdotal  class.— Vyasa.  (Dig.  I.,  27.) 

An  eightieth  part  (of  the  principal)  is  the  monthly  interest  when  a 
pledge  has  been  delivered  :  otherwise  it  may  be,  in  the  direct  order  of  the 
classes,  two,  three,  four,  or  five  in  the  hundred. — Yajnyawaloya.    (Dig.  I., 

1.  If  (he  have  no  pledge,  a  lender  of  money)  may  take  two  in  the 
hundred  by  the  (month),  remembering  the  duty  of  good  men  :  for  by  (thus) 
taking  two  in  the  hundred,  he  becomes  not  a  sinner  for  gain. 

2.  He  may  thus  take  (in  proportion  to  the  risk),  (and)  in  the  direct 
order  of  the  classes,  two  in  the  hundred  (from  a  priest),  three  (from  a 
soldier),  four  (from  a  merchant),  and  five  (from  a  mecnanic  or  servile  man), 
but  never  more,  as  interest  by  the  month. — ^Manu.  (Dig.  I.,  29.) 
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Interest  on  interest  is  (chacravriddhi)  ;  monthlv  interest  is  (natned) 
calica  ;  that  which  is  stipulated  by  the  party  himself  is  oarita ;  bat  cayioa 
accrues  from  the  body  (of  a  pledged  quadruped). — YAjmrAWALCYA.  (Dig. 
I.,  38.) 

A  lender  of  money  may  take,  in  addition  to  his  capital,  the  interest 
allowed  by  Vasisht'ha,  (that  is)  an  eightieth  part  of  a  hundred,  or  one 
and  a  quarter  by  the  month,  if  he  have  a  pledge. — 'ULahv  VIII.,  140. 

Or  (if  he  have  no  pledge)  he  may  take  two  in  the  hundred  (by  the 
■    month),  remembering  the  duty  of  good  men  :  for  by  (thus)  taking  two  in 
the  hundred,  he  becomes  not  a  sinner  for  gain. — Manu  VIII.,  141. 

He  may  thus  take  in  proportion  to  the  risk,  (and)  in  the  direct  order  of 
the  classes,  two  in  the  hundred  (from  a  priest),  three  (from  a  soldier),  four 
(from  a  merchant),  and  five  (from  a  mechanic  or  servile  man),  but  never 
more,  as  interest  by  the  month. — Mamu  VIII.,  142. 

Interest  on  money  received  at  once  Tnot  month  by  month,  or  day  by 
day,  as  it  ought)  must  never  be  more  than  enough  to  double  the  debt 
(that  is,  more  than  the  amount  of  the  principal  paid  at  the  same  time)  ;  (m 
grain,  on  fruit,  on  wool,  or  hair,  on  beasts  of  burden  (but  to  be  paid  m  the 
same  kind  of  equal  value),  it  must  not  be  more  than  enough  to  make  the 
debt  quintuple.— Manu  VIII.,  151. 

Stipulated  interest  beyond  the  legal  rate,  and  different  from  the  (pre- 
ceding) rule,  is  invalid  ;  and  the  wise  call  it  an  usurious  way  (of  lending)  ; 
the  lender  is  not  entitled  (at  most)  to  five  in  the  hundred. — Mamu  VuI^ 
152. 

But  when  a  pledge  has  been  given  (which  the  creditor  promised  to 
return  on  the  debt  oeing  doubled),  tnen  surely,  the  interest  having  equalled 
the  principal,  the  pledge  must  be  released  on  the  double  sum  being  paid, 
or  having  been  received  from  the  use  of  the  pledge. — ^Yajnyawalcta.  0>ig. 
1,46.) 

Even  if  the  highest  interest  (or  that  equal  to  the  principal  sum) 
have  accrued,  the  creditor  shall  not  (be  forced  to)  restore  a  pledge  fixed 

{in  his  hands)  unless  there  have  been  a  special  agreement. — Vishmu.  (Dig. 
,47.) 

By  the  use  of  a  pledge  (to  be  kept  only)  the  interest  is  forfeited. — 
Vishnu.  (Dig  I.,  78.) 

A  loan  secured  by  a  pledge  (to  be  kept  only)  yet  used,  bears  no 
interest,  nor  money  tendered,  nor  a  simi  (of  which  part  is  undelivered  by 
the  lender,  or)  of  which  he  disturbs  the  possession. — Qotama.  (Dig.  I.,  79.) 

If  he  take  a  beneficial  pledge,  or  he  must  have  no  other  interest  on 
the  loan.— Manu  VIII.,  143. 

Let  no  lender  (for  a  month,  or  for  two  or  three  months,  at  a  certain 
interest)  receive  (such)  interest  beyond  the  year  ;  nor  any  interest  which 
is  unapproved  ;  nor  interest  upon  interest  by  previous  agreement ;  nor 
monthly  interest  exceeding  in  time  the  amount  of  Uie  principid ;  nor 
interest  exacted  from  a  debtor  (as  the  price  of  the  risk,  when  there  is  no 
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pablic  danger  or  distress)  ;  nor  immoderate  profits  from  a  pledge  to  be 
used  by  way  of  interest — Manu  VIII^  153. 

Neither  a  pledge  (without  limitV  nor  a  deposit,  are  lost  to  the  owner 
by  LAPSE  OF  TIME  ;  they  are  both  recoverable,  though  they  have  long 
remained  (with  the  bailee).— Manu  VIII.,  145, 

The  creditor  shall  make  good  the  LOSS  OF  a  PLEDGE,  unless  it  was 
caused  by  the  act  of  Gk>d  or  the  king,  and  without  his  fault — Vishnu. 
(Dig.  I.,  82.) 

When  a  pledge  becomes  unfit  for  use,  or  perishes,  without  any  fault 
on  the  part  of  the  creditor,  the  debtor  shall  be  compelled  to  deliver 
another  pledge,  (for)  he  is  not  exonerated  from  the  debt — Catitayana.  (Dig. 
I.,  97.) 

Mortgaged  land  being  carried  away  by  a  rapid  stream,  or  being  seized 
by  the  king,  another  pledge  (of  land)  must  be  delivered,  or  the  sum  lent 
must  be  restored  to  the  lender. — ^Yajnyawalcta.   (Dig.  I.,  100.) 

Whatever  pledge  has  been  lost  by  the  act  of  Ood  or  the  king,  the 
debt,  for  which  it  was  given,  shall  be  paid  by  the  debtor  to  the  creditor 
with  interest — Catyayana.  (Dig.  I.,  101.) 

If  one  field  has  been  mortgaged  to  two  creditors,  (so)  nearly  at  the 
same  time  that  no  (^PRIORITY  can  be  proved),  it  shall  belong  to  that 
mortgagee  by  whom  it  was  first  possessed  (without  force). — Vbihaspati. 
(Dig.  I.,  132.) 

In  all  other  contested  matters,  the  latest  act  shall  prevail ;  but  in  the 
case  of  a  pledge,  a  gift,  or  a  sale,  the  prior  contract  has  the  greatest  force. 
— ^Yajnyawalcya.  (Dig.  II.,  28.) 

By  two  creditors  claiming  the  pledge  (on  the  grounds  of  ]>ossession) 
for  an  equal  time,  it  shall  be  snared  equally  ;  and  the  same  rule  is  declarea 
in  the  cases  of  a  gift  and  a  sale. — Smriti.  (Dig.  I.,  133.) 

1.  But  if  a  man  first  mortgage  land  without  noticing  all  (circum- 
stances), and  afterwards  mortgage  it  with  express  description  bv  name  (and 
the  like),  that  writing  which  contains  an  express  distinction  shall  prevaiL 

2.  If  a  field  or  a  house  be  described  in  a  written  instrument  by  its 
limits,  and  if  villages,  and  the  like,  be  (so)  described,  the  contract  is  valid. 

3.  When  a  distinction  is  expressed  in  a  writing  to  one  man,  and  no 
distinction  to  another,  the  express  distinction,  says  Catyayana,  shall 
preponderate. — Smriti.  (Dig.  I.,  136.) 

Should  a  man  hypothecate  the  same  thing  to  two  creditors,  what  must 
be  decided  ?  The  first  hypothecation  shall  be  established,  and  the  debtor 
shall  be  punished  as  for  theft.— Catyayana.  (Dig  I.,  128.) 

He  who  has  mortgaged  even  a  bull's  hide  of  land  to  one  creditor,  and, 
without  having  redeem^  it,  mortgages  it  to  another,  shall  be  corporally 
punished  (by  whipping  or  imprisonment)  ;  if  the  quantity  be  less,  he  shaU 
pay  a  fine  of  sixteen  (suvemas). — Vishnu.  (Dig.  I.,  129.) 

16 
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To  the  debtor  who  ootnefl  to  REDEEM  his  pledge,  the  creditor  shall 
restore  it,  or  be  punished  as  a  thief :  and  if  the  creditor  be  (dead  or)  absent, 
the  debtor  may  pay  the  debt  to  his  kinsmen,  and  shall  take  back  hii 
pledge.— Yajnyawalcya.  (Dig.  I.,  104.) 

The  whole  amount  due  to  the  pledgee  not  being  paid,  he  shall  on  no 
account  be  compelled  to  restore  fJie  pledge  against  his  will  (nor  shall  it  be 
obtained  from  him)  by  deceit  or  confinement. — Vbihaspati.    (Dig.  L,  102.) 

When  a  house  or  field  mortgaged  for  use  has  not  been  held  to  the 
close  of  its  term,  neither  can  the  debtor  obtain  his  property,  nor  the  creditor 
obtain  the  debt. — Vbihaspati.  (Dig.  I.,  105.) 

Or  appraised  at  the  value  it  then  bears,  it  may  remain  with  the  creditor 
exempt  from  interest — ^Yajnyawalcya.   (Dig.  I.,  106.) 

That  immoveable  property,  which  has  been  delivered  (restorable) 
when  the  sura  borrowed  is  made  good,  the  creditor  roust  restore  when  the 
sum  borrowed  has  been  made  good.— Vishnu.    (Dig.  I.,  107.) 

When  land  or  other  (immoveable  property)  has  been  enjoyed,  and 
more  (than  the  principal  debt)  has  accrued  therefrom,  then  the  principal 
and  interest  having  been  realized,  the  debtor  shall  obtain  his  pledge.— 
Vbihaspati.    (Dig.  I.,  108.) 

1.  When  a  debtor  mortgages  land  to  his  creditor,  declaring  and 
specifying,  **  This  shall  be  enjoyed  by  t^ee,  even  though  interest  cease"*  (on 
becoming  equal  to  the  principal) — 

2.  That  pledge  shall  be  restored  to  the  debtor,  whenever  the  princi- 
pal and  interest  shall  have  been  received.  This  is  declared  to  be  the  legal 
ru'e  concerning  pledges  for  loans  on  interest. — ^Yajnyawalcya.  (Dig.  I., 
109.)  » 

Even  though  the  utmost  interest  have  accumulated,  (the  creditor 
need)  not  (restore)  an  immoveable  pledge  without  a  special  agreement — 
Vishnu.    (Dig.  I.,  110.) 

He  who  cannot  pay  the  debt  (at  the  fixed  time),  and  wishes  to  RENEW 
the  contrac^  may  renew  it  in  writing  (with  the  creditor's  assent),  if  he 
pay  all  the  interest  then  due.— Manu   VIII.,  164. 

But  if  (by  some  unavoidable  accident)  he  cannot  pay  the  whole 
interest,  he  may  insert  (as  principal)  in  the  renewed  contract  so  much  of 
the  interest  accrued  as  he  ought  to  pay. — ^Manu  Vlll.,  155. 

Or,  even  in  the  absence  of  the  debtor,  the  creditor  may  SELL  the 
pledge  before  witnesses. — Yajnyawalcya.    (Dig.  I.,  123.) 

1.  When  the  pawnee  is  missing,  let  the  creditor  produce  his  pledge 
before  the  king ;  it  may  be  then  sold  with  his  permission :  this  is  a  settled 
rule. 

2.  Receiving  the  principal  with  interest,  he  must  deposit  the  snrplna 
with  the  king.— Catyayana.    (Dig.  I.,  122.) 
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If  he  take  a  beneficial  pledge  (or  a  pledge  to  be  need  for  his  profit), 
be  must  have  no  other  interest  on  the  loan  ;  nor,  after  a  great  length  of 
tirne  (or  when  the  profits  have  amounted  to  the  debt),  can  he  give  or  sell 
such  a  pledge  (though  he  may  assign  it  in  pledge  to  another). — Manu 
VIIL,143. 

By  the  USE  OF  a  PLEDGE  (to  be  kept  only),  the  interest  is  forfeited. 
—Vishnu.    (Dig.  I.,  82.) 

The  fool  who  secretly  n^es  a  pledge  without  (though  not  against) 
the  assent  of  the  owner,  shall  give  up  half  of  his  interest,  as  a  compensa- 
tion for  such  use. — Manu  Villi,  150. 

A  pledge  (to  be  kept  only)  must  not  be  used  by  force  (that  is,  against 
consent)  :  the  pawnee  so  using  it  must  give  up  his  whole  interest,  or 
must  satisfy  the  pawner  (if  it  be  spoiled  or  worn  out)  by  paying  him  the 
original  price  of  it :  otherwise  he  commits  a  theft  of  the  pawn. — Manu 
VIIL,  144. 

After  giving  notice  to  the  debtor's  family,  a  pledge  for  custody  may 
be  used  when  the  principal  is  doubled,  and  so  may  a  pledge  for  a  limited 
period  when  that  period  is  expired. — Smriti.    (Dig.  I.,  119!) 

Should  the  creditor,  against,  or  even  without,  the  assent  of  his  debtor, 
possess  himself  of  more  (land  or  other)  property  than  was  expressly  mort- 
gaged, he  shall  pay  the  first  amercement  and  the  debtor  shall  receive  back 
his  whole  pledge. — Smriti.  (Dig.  I.,  138.) 

A  pledge  shall  be  enjoyed  untO  actual  payment  of  the  debt. — Taj- 

KTAWALCYA.     (Dig.  I.,  111.) 

Sale  of  Immoveables. 

DEFINITION. 

Two  kinds  of  property  are  universally  acknowledged — immoveable  and 
moveable  ;  when  a  contract  of  sale  is  made,  both  are  called  by  the  name 
of  vendible  property.— Vbihaspati.    (Dig.  I.,  1.) 

Property,  in  this  world,  is  of  two  kinds— immoveable  and  moveable ; 
and  in  the  laws  of  purchase  and  sale,  both  are  called  vendible  property. — 
Nabeda.    (Dig.  I.,  2.) 

PARTIES. 

Heirs  have  a  lien  equally  on  the  immoveable  heritage,  whether  they 
be  divided  or  imdivided ;  and  a  single  PARCENER  has  no  power  to  give, 
pledge,  or  sell  the  whole. — Vbihaspatl    (Dig.  I.,  18.) 

Of  precious  (metals  or)  stones,  or  pearls,  coral  (and  other  moveables), 
the  father  has  power  to  give  or  sell  the  whole  ;  but  neither  the  father  nor 
the  grandfather    shall  alien  the  whole  of  Immoveable  property. — Taj- 

NTAWALCYA.      (Dig.   I.,  13.) 
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(Land  or  other)  immoTeable  property  and  slavee  (employed  in  the 
cultivation  of  it),  a  man  shall  neitner  give  away  nor  sell,  even  though  he 
acquired  them  himself,  unless  he  convene  all  his  sons. — ^Yajntawalcta. 
(Dig.  I.,  14.) 

A  gift  or  sale,  thus  made  by  any  other  than  the  true  owner,  must,  by  a 
settled  rule,  be  considered  in  judicial  proceedings  as^  not  made. — Maku 
Vm.,  199. 

Where  occupation  (for  a  time)  shall  be  proved,  but  no  sort  of  title 
shall  appear  (the  sale  cannot  be  supported)  :  title,  not  occupation,  is 
essential  to  its  support ;  (and)  this  rule  (also)  is  fixed. — Manu  VIII.,  200. 

If  they  severally  give  or  sell  their  own  ^undivided)  shares,  they  may 
do  what  they  please  with  their  property  of  ail  sorts,  for  surely  they  have 
dominion  over  their  own.— Nabeda.    (Dig.  I.,  6.) 

BIGHTS  AND  LIABILITIES. 

He  who  ACCEPTS  not  a  thing  which  he  has  bought  and  secured, 
and  he  who  delivers  not  free  from  blemish  (a  thing  which  he  has  sold), 
i^all  (each)  take  back  his  own  property,  foixeiting  a  tenth  part  of  the 
price.— Catyayana.    (Dig.  I.,  25.) 

If  a  vendee  refuse  to  accept  the  commodity  which  he  has  bought, 
when  it  is  offered,  the  vender  commits  no  ofEenoe  if  he  sell  it  to  anomer. 
— Nabeda.    (Dig.  I.,  34.) 

If  the  first  vendee  refuse  to  receive  the  thing  sold,  it  may  be  sold  to 
another,  and  if  a  loss  arise  by  the  fault  of  the  vendee,  on  him  alone  shall 
it  fall.— Yajnyawalcya.    (Dig.  I.,  29.) 

He  who,  having  received  the  price  of  a  thing  sold,  delivers  not  that 
thing  to  the  buyer,  shall  be  compelled  to  DELIVER  it,  together  with 
interest ;  or,  among  those  who  trade  to  foreign  countries,  with  a  foreign 
profit— Yajnyawalcya.    (Dig.  I.,  21.) 

He  who,  having  received  the  price  of  a  thing  sold,  delivers  not  that 
thing  to  the  buyer,  shall  (be)  made  to  pay  him  the  value  of  it  (with 
damages  and)  be  fined  a  hundred  panas  of  copper  to  the  king. — ^Vishnu. 
(Dig.  I.,  22.) 

If  a  man  sell  to  one  what  had  been  (already)  sold  (by  him)  to 
another,  or  a  blemished  commodity  as  unblemished,  the  fine  shall  be  doable 
the  price  of  the  thing.— Yajnyawalcya.    (Dig.  I.,  32.) 

He  shall  be  compelled  to  repay  two-fold  a  sum  received  as  EARNEST. 
— ^Yajnyawalcya.    (Dig.  L,  36.) 

By  him  who  has  given  earnest,  and  appointed  no  specific  time  for 
delivery,  it  shall  be  forfeited  if  he  refuse  to  accept  the  commodity  when 
offered.— Vyasa.    (Dig.  I.,  36.) 

He  then  who,  having  sold  vendible  property  for  a  just  price,  delivers 
it  not  to  the  buyer,  shaD  be  compelled,  if  it  be  immoveable,  to  pay  for 
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aDj  Bubseqnent  damage  (as  the  LOSS  of  a  crop,  and  the  like) ;  and  if 
moveable,  for  the  use  and  PROFITS  of  it— Nabeda.    (Dig.  I.,  18.) 

Should  the  value  be  diminished  (in  the  interval),  he  shall  deliver 
it  together  with  the  difEerence  of  the  value ;  such  is  the  rule  for  merchants 
in  the  same  place ;  but  among  those  who  trade  to  foreign  countries,  the 
foreign  profit  must  be  made  good  to  the  purchaser. — Nabeda.  (Dig.  I.,  19.) 

This  rule  has  been  declared  for  vendible  commodities,  of  which  the 
price  has  been  paid  (or  tendered)  ;  but  where  it  has  not  been  paid  (or 
tendered),  there  is  no  injury  to  the  buyer  by  (delaying  the  delivery), 
unless  there  have  been  a  special  agreement  (as  to  the  tunes  of  delivery 
and  payment). — Nabeda.    (Dig.  I.,  20.) 

Should  the  thing  sold  be  injured,  or  burned,  or  carried  away  (after 
the  time  when  it  ought  to  have  been  delivered),  the  loss  shall  fall  on  the 
vender,  who  delivered  it  not  when  he  ought. — Nabeda.    (Dig.  I.,  27.) 

A  man,  who  has  bought  or  sold  anything  in  this  world  (that  has  a 
fixed  price,  and  is  not  perishable,  as  land  or  metals),  and  wishes  to 
RESCIND  the  contract,  may  give  or  take  back  such  a  thing  within  ten 
days.— Manu  VIII.,  222. 

But  after  ten  days  he  shall  neither  give  nor  take  it  back :  the  giver 
or  the  taker  (except  by  consent)  shall  be  fined  by  the  king  six  himdred 
(panas).— Manu  VIII.,  223. 

If  a  man,  having  bought  vendible  things,  as  milch  cattle  and  the 
like,  which  have  no  blemisn,  repent  of  his  bargain,  and  give  them  up 
within  the  limited  time  (and  before  they  are  delivered  to  him),  he  must 
pay  a  tenth  part  of  the  price  to  the  owner. 

2.  But  if  a  buyer  has  received  the  commodity  sold,  and  repent  of 
his  purchase,  Bhrigu  has  ordained  that  he  shall  pay  a  sixth  part  of  the 
price  when  he  returned  it — Catyayana.    (Dig.  I.,  8.) 

He  who  has  bought  or  sold  any  article  in  this  world  that  has  a  fixed 
price,  and  is  not  perishable,  as  land,  or  copper,  or  the  like,  and  repents 
of  the  contract,  thinking  it  ill-made,  may  return  the  goods  within  ten 
days,  or  may  take  back  the  thing  sold.— Culucabhatta.  (Dig.  I.,  23.) 

MAHOMEDAN    LAW. 

Gift. 

DEFINITION. 

Hibba,  in  its  literal  sense,  signifies  the  donation  of  a  thing  from 
which  the  donee  may  derive  a  benefit  :  in  the  language  of  the  law,  it 
means  a  transfer  of  property  made  immediately,  and  without  any 
exchange. — 482. 

The  figures  at  the  end  of  each  clause  refer  to  Gimdy*8  edition  of  Hamilton's  *  Heda ja.* 
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Wakf,  in  its  primitive  sense,  means  detention.  In  the  lajignage  of 
the  law  (according  to  Haneefa),  it  signifies  the  APPROPRIATION  of  any 
particular  thing  in  such  a  way  that  the  appropriator^s  right  in  it  shall  still 
continue,  and  Uie  advantage  of  it  go  to  some  charitahle  purpose  in  the 
manner  of  a  loan. — ^231. 

An  Aroree,  or  LIFE-GRANT,  is  lawful  to  the  grantee  during  hit 
life,  and  desceods  to  his  heirs,  because  of  the  tradition  before  quoted. 
Besides,  the  meaning  of  Amree  is  a  gift  of  a  house  (for  example)  during 
the  life  of  the  donee,  on  condition  oi  its  being  returned  upon  his  death. 
The  conveyance  of  the  house,  therefore,  is  valid  without  any  return  ; 
and  the  condition  annexed  is  null,  because  the  prophet  has  sanctioned 
the  gift  in  this  instance,  and  annulled  the  condition,  as  before  mentioned. 
An  Araree,  moreover,  is  nothing  but  a  gift  and  a  condition,  and  the 
condition  is  invalid  ;  but  a  gift  is  not  rendered  null  by  involving  an 
invalid  condition,  as  has  been  already  demonstrated. — 489. 

WHAT  MAY  BE  GIVEN. 

If  a  person  having  a  DEBT  due  to  him  of  one  thousand  dirms,  should 
say  to  the  debtor,  '*  when  to-morrow  arrives  the  said  thousand  cUrms  are 
your  property,"  or,  "  you  are  exempted  from  the  debt  ;"  or  if  he  should 
Sf  y,  **  whenever  you  pay  me  one-half  of  the  said  thousand,  the  other  half 
is  your  property,"  or  "  vou  are  exempted  from  the  debt  of  the  other  half," 
the  gift  so  made  is  null.^488. 

A  gift  of  PART  OF  A  THING,  which  is  capable  of  division,  is  not 
valid  unless  the  said  part  be  divided  o£E  and  separated  from  the  property 
of  the  donor  ;  but  a  gift  of  part  of  an  indivisible  thing  is  valid.-^83. 

If,  however,  the  appropriation  consist  of  an  undefined  part  of  any- 
thing and  (in  conformity  with  the  doctrine  of  Aboo  YoosafJ  become 
absolute,  and  the  partner  require  it  to  be  divided  ofiE,  such  division  is 
lawful.— 235. 

If  a  person  appropriate  his  share  in  PARTNERSHIP  LANDS,  he 
must  divide  it  o£E  and  detach  it  from  those  of  his  partner ;  because  he 
alone  has  authority  to  do  this  during  his  life,  or  his  executor  after  his 
decease.  If,  on  the  other  hand,  a  person  appropriate  the  half  (for  instance) 
of  his  own  land,  in  this  case  the  Kazee  is  to  divide  it  off,  and  alienate  it 
from  the  appropriator. — 235. 

If  a  person  bestow  or  sell  a  ROAD,  it  is  lawful  ;  but  neither  the  sale 
nor  the  gift  of  a  water-course  is  valid. — 271. 

HOW  GIFTS  ARE  MADE. 

Gifts  are  rendered  valid  by  tender,  acceptance,  and  seizin.  Tender 
and  aoceptanoe  are  necessary  because  a  gift  is  a  contract,  and  tender  and 
acceptance  are  requisite  in  the  formation  of  all  contracts  ;  and  seizin  is 
necessary  in  order  to  establish  a  right  of  property  in  the  gift,  because  a 
right  of  property,  according  to  our  doctors,  is  not  established  in  the  thing 
given  merely  by  means  of  the  contract,  without  seizin. — 482. 


Digitized  by  VjOOQIC 


CIVIL  OODB.     CHjIPTKB  VHI.  113 

If  the  donee  take  pOBBeBsion  of  the  gift,  in  the  meeting  of  the  deed  of 
gift,  without  the  oraer  of  the  giver,  it  is  lawful,  upon  a  favorable 
construction.  If,  on  the  contrary,  he  should  take  possession  of  the  gift 
after  the  breaking  up  of  the  meeting,  it  is  not  law^,  unless  he  have  had 
the  consent  of  the  giver  so  to  do.--4d2. 

If  the  thing  given  be  in  the  hands  of  the  donee  in  virtue  of  a  trust, 
the  gift  is  in  that  case  complete,  although  there  be  no  formal  seizin,  since 
the  actual  article  is  already  in  tne  donee^s  hands,  whence  his  seizin  is  not 
requisite.  It  is  otherwise  where  a  depositor  sells  the  deposit  to  his  trustee, 
for  in  this  case  the  original  seizin  does  not  suffice,  because  seizin  in  virtue 
of  purchase  is  a  seizin  induciug  responsibility,  and  therefore  cannot  be 
substituted  by  a  seizin  in  virtue  of  a  trust ;  but  seizin  in  virtue  of  gift,  on 
the  contrary,  as  not  being  a  seizin  inducing  responsibility,  may  be  substi* 
tuted  by  a  seizin  in  virtue  of  a  trust — 484, 

Upon  an  appropriation  becoming  valid  (that  is,  absolute  according 
to  the  various  opimons  of  our  doctors,  as  here  stated :  according  to 
Haneefa,  in  consequence  of  the  appropriator^s  declaration,  and  the  magis- 
trate's subsequent  decree ;  according  to  Aboo  Yoosaf,  by  his  simple 
declaration  ;  and  according  to  Mohammed,  by  his  declaration  and  delivery 
to  a  procurator),  it  passes  out  of  the  possession  of  the  appropriator,  but 
yet  it  does  not  become  the  property  of  any  other  person  ;  because  if  this 
were  the  case,  it  would  follow  that  it  is  not  in  a  state  of  detention,  but 
may  be  sold  in  the  same  manner  as  other  property .-^233. 

If  a  person  build  a  mosque,  his  ri^ht  of  property  in  it  is  not  extin- 
guished so  long  as  he  does  not  separate  it  from  the  rest  of  his  property,  or 
give  general  admission  to  people  to  come  and  worship  in  it  ;  but  as  soon 
as  the  people  in  general,  or  a  single  person,  say  their  prayers  in  it,  his  right 
of  property  is  extinguished,  according  to  Haneefa. — 239. 

If  a  person  construct  a  reservoir  for  public  use,  or  a  caravanserai  for 
travellers,  or  erect  a  house  upon  the  infidel  frontiers  for  the  accommoda- 
tion of  the  Mussulman  warriors  in  their  excursions  (which  is  termed  a 
Ribat),  or  dedicate  ground  as  a  burying-place, — 

It  is  therefore  requisite  either  that  the  magistrate  issue  a  decree  in 
order  to  complete  the  alienation,  or  that  the  founder  himself  refer  the 
appropriation  to  his  decease,  in  order  that  it  may  stand  as  a  bequest,  and 
become  absolute  upon  that  event,  in  the  same  manner  as  in  the  case  of 
an  appropriation  made  to  the  use  of  the  poor. — 240. 

If  a  person  make  a  gift  of  the  flour  of  wheat  which  is  yet  in  grain, 
or  of  oil  of  sessame  which  is  not  yet  expressed  from  the  seeds,  such  gift 
is  invalid  ;  and  if  he  afterwards  grind  the  wheat  into  flour,  or  extract  the 
oil  from  the  sessame  seeds,  and  so  deliver  them  to  the  donee,  still  the  gift 
is  not  thereby  rendered  valid.  The  same  rule  alno  holds  with  respect  to 
butter  which  is  yet  in  milk.  The  reason  of  this  is  that  the  thing  given, 
in  all  these  cases,  is  a  nonentity  (whence  it  is  that  if  an  usurper  of  wheat, 
or  of  seeds,  should  either  grind  the  one  into  flour  or  press  the  other  into 
oil,  he  then  becomes  proprietor  of  them).— 484. 

If  one  person  make  a  gift  of  a  house  to  two  men,  the  deed  is  invalid 
according  to  HAneef  a.— 486. 
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RIGHTS  AND  LIABILITIES. 

It  18  proper  to  observe  that  it  is  not  lawful  for  the  occupant  (of  an 
appropriated  bouse)  to  LET  the  bouse,  since  be  is  not  the  proprietor.  The 
magistrate,  on  the  contrary,  possesses  a  general  power,  as  being  the  agent 
of  die  commuDit7.-r237. 

If  a  person  appropriate  a  house  with  this  conditiou,  that  his  son  or 
any  other  person  shall  reside  therein  during  life,  the  BEPAIRS  are  incum- 
bent on  him  who  has  the  right  to  inhabit  it — 236. 

If,  therefore,  the  person  in  question  refuse  or  neglect  to  repair  the 
house,  or  be  incapable  of  so  doing  from  poverty,  the  magistrate  must  in 
this  case  let  it,  and  provide  for  the  repairs  out  of  the  rent,  and  must  return 
it  to  him  upon  the  repairs  being  completed. — 236. 

It  is  lawful  for  a  donor  to  RETRACT  the  gift  he  may  have  made  to  a 
stranger. — 486. 

If  a  person  make  a  gift  of  anything  to  his  relation  within  the 
prohibited  degrees,  it  is  not  lawful  for  him  to  resume  it — 486. 

It  is  further  to  be  observed  that  the  bars  to  a  retraction  of  a  gift  are 
many,  amongst  which  are  the  following  : — I.  The  donee  giving  the  donor 
a  return  or  consideration,  because  this  fulfils  the  donor^s  object  II.  The 
incorporation  of  an  increase  with  the  gift,  because  in  that  instance  a 
retrflctation  cannot  take  place  without  including  the  increase,  as  that  is 
implicated ;  and  it  cannot  take  place  so  as  to  include  the  increase,  since 
that  was  not  included  in  the  deed  of  gift.  III.  The  death  of  one  of 
the  parties ;  for  if  the  donee  should  die,  his  property  shifts  to  his  heir, 
and  becomes  the  same  as  if  it  had  shifted  during  his  life-time,  and  if  the 
donor  should  die,  his  heirs  are  stranger  with  respect  to  the  contract,  since 
they  made  no  tender  of  the  thing  given.— 486. 

If  a  person  make  a  gift  to  another  of  a  piece  of  land  destitute  of 
buildings  or  plantations,  and  the  donee  plant  trees  in  it  or  build  a  house, 
a  stable,  or  a  shop  of  such  a  size  as  to  be  deemed  an  increase,  in  that  case 
the  donor  is  not  entitled  to  retract  the  gift  because  of  the  increase  which 
it  has  received.  The  restriction  is  stated  with  respect  to  the  shop,  because 
shops  are  sometimes  so  small  as  not  to  be  deemed  an  increase,  and  some- 
times the  land  is  very  extensive,  the  shop  occupying  only  one  particular 
part  of  it,  in  which  case  the  bar  operates  only  with  respect  to  that  part. 
—486. 

If  a  person  appropriate  ground  for  the  purpose  of  erecting  a  mosque, 
he  cannot  afterwards  resume  or  sell  it,  neither  can  it  be  inherited. — 240. 

A  gift  cannot  lawfully  be  retracted  but  with  the  consent  of  both 
parties,  or  by  a  decree  of  the  Eazee,  because  the  retractation  of  a  gift 
IS  a  disputed  point  amongst  the  learned.— 487. 

When  a  person  retracts  his  gift,  either  in  virtue  of  a  decree  of  the 
Eazee  or  of  the  mutual  consent  of  the  parties,  it  is  an  annulment  of  the 
original  gift,  and  not  a  gift  de  novo  od  the  part  of  the  douee,  and  there- 
fore seizin  by  the  donor  is  not  in  such  case  a  requisite  condition.^-487. 

Upon  an  appropriation  becoming  valid  and  absolute,  the  SALE  or 
TRAISSFER  of  the  thing  appropriated  is  unlawful.— 235. 
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Hire  of  Immoveables. 


DEFINITION. 

Ijara,  in  its  primitive  sense,  signifies  a  sale  of  nsufrnct,  namely,  a  sale 
of  certain  usufruct  for  a  certain  hire,  such  as  rent  or  wages.  In  the 
language  of  the  law  it  signifies  a  contract  of  usufruct  for  a  return. — 489. 

Mozarea,  in  the  language  of  the  law,  signifies  a  compact  betwixt  two 
persons,  one  being  a  proprietor  of  land  aud  the  other  the  cultivator,  by 
which  it  is  agreed  that  whatever  is  produced  from  the  land  shall  belong 
to  both  in  such  proportions  as  may  be  therein  determined.-:-579. 

Mosakat,  in  the  language  of  the  law,  signifies  a  contract  entered  into 
by  two  men,  by  which  it  is  agreed  that  the  one  shall  deliver  over  to  the 
other  his  fruit  trees,  on  condition  that  the  other  shall  take  care  of  them, 
and  that  whatever  is  produced  shall  belong  to  them  both,  in  the  proportions 
of  one-half,  one-third,  or  the  like,  as  may  be  stipulated. — 684. 

A  compact  of  cultivation  is  not  valid  according  to  Haneefa.  The  two 
disciples  maintain  it  to  be  valid. — 579. 

In  the  present  times,  however,  the  adjudication  of  the  Court  is  given 
according  to  the  doctrine  of  the  two  disciples,  both  because  compacts  of 
cultivation  are  convenient  to  mankind,  and  also  because  they  have  become 
everywhere  customary. — 579. 

Compact  of  cultivation  (according  to  the  two  disciples)  are  of  four 
different  kinds — I.  Where  the  ground  and  the  seed  are  supplied  by  the  one, 
and  the  cattle  and  the  labour  by  the  other ;  and  this  is  lawful.  II.  Where 
the  ground  alone  is  supplied  by  one  of  the  parties,  and  the  labour,  seed, 
and  cattle  by  the  other ;  and  this  also  is  lawful.  III.  Where  the  ground, 
the  seed,  and  the  cattle  are  supplied  by  the  one,  and  the  labour  alone  by 
the  other;  and  this  likewise  is  lawful.  IV.  Where  the  ground  and 
the  cattle  are  supplied  by  one  of  the  parties,  and  the  seed  and  labour  by 
the  other  ;  this  is  not  valid. — 580. 

Besides  the  four  species  of  compacts  of  cultivation  above  enumerated, 
there  are  two  more,  which  are  however  invalid  : — I.  Where  it  is  stipulated 
that  the  seed  shall  be  supplied  by  one  of  the  parties,  and  the  ground,  the 
labour,  and  the  cattle  by  the  other,  which  is  invalid,  because  the  sixth 
condition  before  mentioned  is  not  found  in  it.  II.  Where  it  is  stipulated 
that  the  seed  and  cattle  shall  be  furnished  by  one  of  the  parties,  and 
the  ground  and  labour  by  the  other,  which  is  likewise  invalid,  for  the 
same  reason.  In  both  these  cases  the  produce  of  the  lands  (according  to 
the  one  opinion)  belongs  to  him  who  supplied  the  seed,  upon  the  same 
principle  that  it  belongs  to  him  in  any  other  cases  of  compacts  of  cultiva- 
tion which  are  invalid.  But  according  to  the  other  opinion,  the  produce 
belongs  to  the  proprietor  of  the  land ;  and  he  therefore  stands  (as  it  were) 
as  merely  a  borrower  of  the  seed  of  which  he  has  obtained  possession 
by  its  being  sown  in  his  ground. — 580. 
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PARTIEa 

It  is  essential  to  the  validity  of  a  contract  of  cultivation  that  the  pro- 
prietor of  the  ground  and  the  manager  be  both  qualified  to  make  such  a 
compact ;  that  is  to  say,  that  they  be  both  in  their  right  REASON,  of 
AGE,  and  conversant  in  such  compacts;  for  unless  the  parties  be  bo 
qualified,  no  compact  whatever  is  valid. — 579. 

RIGHTS  AND  LIABILITIES. 

It  is  essential  to  the  validity  of  a  compact  of  cultivation  that  the 
ground  be  capable  of  CULTIVATION,  for  otherwise  the  object  of  the 
compact  cannot  be  accomplished. — 579. 

A  lease  of  land  is  not  valid  unless  mention  be  made  of  the  article  to 
be  raised  in  it,  because  land  is  hired,  not  only  with  a  view  to  cultivation, 
but  also  for  other  purposes,  such  as  building,  and  so  forth  ;  moreover,  the 
articles  sown  in  the  land  may  oe  of  different  qualities,  since  some  vege- 
tables come  quickly  to  maturity,  whilst  others  are  slower  of  growth.  It 
is  therefore  requisite  ^at  the  article  be  specified  to  avoid  disputes  between 
the  lessor  and  lessee,  or  that  the  lessor  declare — '*  I  let  the  land  on  this 
condition,  that  the  lessee  shall  raise  whatever  he  pleases  in  it,"  in  which 
case,  as  the  lessor  expressly  leaves  the  lessee  at  full  liberty,  the  uncertaintf 
which  might  occasion  a  dispute  is  removed. — 494. 

If  a  person  hire  land,  without  mentioning  that  it  is  for  the  purpose 
of  cultivation,  or  without  mentioning  what  species  of  cultivation  he  meani 
to  employ  it  in,  the  contract  is  inv^d  ;  because  land  is  hired  tor  tillage^ 
and  also  for  other  purposes,  and,  in  the  same  manner,  it  is  cultivated  mr 
various  uses,  some  more  and  some  less  injurious  to  the  soil.  The  thing 
contracted  for  is  therefore  uncertain,  and  accordingly  the  contract  is  not 
lawful.  Notwithstanding  this,  however,  if  the  person  who  hires  the  land 
should  cultivate  it,  and  the  term  of  the  lease  expire,  he  is  entitled  to  the 
specified  rent,  on  a  favourable  construction. — 503. 

It  is  lawful  to  hire  land  for  the  purpose  of  cultivation,  as  this  is  tiie 
use  to  which  land  is  commonly  applied.  In  this  case  also  the  hirer  is 
entitled  to  the  use  of  the  road  leading  to  the  land,  and  likewise  to  the 
water  (that  is,  to  his  turn  of  watering),  although  no  mention  of  these  be 
made  in  the  contract — 494. 

If  a  person  hire  land  for  the  cultivation  of  wheat,  and  sow  therein 
trefoils  or  clover,  he  is  responsible  in  proportion  to  the  DAMAGE  the 
land  sustains,  because  the  cultivation  of  any  species  of  grass  is  more 
injurious  to  the  land  than  the  cultivation  of  wheat,  as  those  require  more 
water  and  their  roots  spread  more  in  the  ground.— -497. 

It  is  lawful  to  hire  a  house  or  shop  for  the  purpose  of  residence, 
although  no  mention  be  made  of  the  business  to  be  followed  in  it; 
because,  as  the  ostensible  purpose  to  which  it  is  to  be  applied  is  residence^ 
this  must  be  taken  for  granted,  and  residence  does  not  admit  of  various 
descriptions.  The  contract  in  question  is  therefore  valid,  and  the  lessee 
is  at  liberty  to  carry  on  in  the  place  any  business  he  pleases,  as  the  case 
is  absolute.— 494. 
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A  bladcsmith,  however,  or  a  fuller  or  miller,  must  not  reside  in  the 
house,  as  this  would  be  evidently  injurious,  since  the  exercise  of  those 
trades  would  shake  the  building.  Although,  therefore,  the  contract  in 
question  be  absolute,  still  it  is  virtually  restricted  to  what  may  not  be 
injurious  to  the  building. — 494. 

Land,  however,  and  every  other  article  not  liable  to  be  differently 
affected  by  a  different  occupant  (such  as  a  tent  or  pavilion),  is  not 
restricted  in  point  of  use  by  the  mention  of  a  particular  person,  and 
consequently  the  hirer  is  at  liberty  to  put  any  one  to  reside  in  it  that  he 
pleases,  since  the  exclusive  restriction  is  of  use  onlv  because  of  its  pre- 
venting a  difference  of  effect.  But  the  residence  of  persons  whose  busi- 
ness is  of  injurious  tendency  to  a  building  (such  as  blacksmiths,  and  so 
forth)  is  always  excepted  from  the  contract,  as  was  before  explained.— 495. 

It  is  essential  to  the  validity  of  a  compact  of  cultivation  that  the 
proprietor  of  the  land  DELIVER  up  the  land  to  the  cultivator,  in  order 
to  the  cultivation  of  it,  and  that  he  himself  abstain  from  any  manage- 
ment or  enjoyment  of  it,  insomuch  that  if  it  be  stipulated  in  the  com- 
pact of  cultivation  that  he  also  shall  manage,  the  compact  is  null  because 
of  the  invalidity  of  such  stipulation. — 580. 

If  a  person  hire  a  house,  and  then  discover  a  defect  in  it,  such  as 
renders  it  uninhabiUble,  he  is  at  liberty  to  DISSOLVE  the  CONTRACT. 
-509. 

If,  also,  the  lessor  perform  what  is  requisite  to  remedy  the  defect,  the 
hirer  is  in  that  case  without  an  option,  as  the  reason  for  such  option  is 
then  done  away. — 609. 

If  a  house  fall  to  decay,  or  the  wells  for  watering  land  dry  up,  or  a 
mill-stream  cease  to  run,  the  contract  of  hire  is  dissolved,  because  in  such 
case  the  thing  contracted  for  (namely,  exclusive  advantage)  is  defeated 
before  possession. — 509. 

If  a  mill-stream  cease  from  running,  and  the  mill-house  be  applicable 
to  any  other  use  than  that  of  grinding  grain,  the  hirer  must  pay  a  rent 
proportionably  to  the  use  derived  from  such  house,  as  that  is  a  part  of 
what  was  contracted  for. — 510. 

If  a  person  let  to  hire  a  house  or  shop,  and  afterward  become  poor 
and  involved  in  debt  to  a  degree  which  he  is  unable  to  discharge  but  by 
the  price  of  the  house  or  shop,  the  Kazee  must  in  this  case  dissolve  the 
contract  of  hire,  and  sell  the  place  for  payment  of  the  debt ;  because 
in  the  endurance  of  the  contract  the  lessor  sustains  a  superinduced 
injury  not  incurred  by  the  contract,  which  superinduced  injury,  in  this 
instance,  is  that  the  Razee  will  otherwise  seize  and  imprison  him  on 
account  of  the  debts,  as  he  cannot  be  certain  whether  the  debtor  speaks 
truly  in  declaring  that  "  this  is  his  only  property."  From  the  expression 
"  the  Eazee  must  in  this  case  dissolve  the  contract,"  it  may  be  inferred 
that  a  decree  of  the  Kazee  is  requisite  to  the  dissolution  ;  and  the  same 
is  mentioned  in  theZeedat,  treating  of  a  pretext  of  debt. — 511. 

It  is  lawful  for  the  proprietor  of  the  ground  to  dissolve  the  compact, 
in  case  he  have  occasion  to  sell  the  ground  to  discharge  considerable 
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debts  which  he  may  have  incurred,  for  this  is  a  pretext  which  he  may 
avail  himself  of,  in  the  same  manner  as  in  hire. — 583. 

•  If,  however,  the  crop  have  begun  to  grow,  although  it  be  still  unfit 
for  reaping,  the  land  must  not  be  sold  for  the  payment  of  the  proprietor's 
debt  until  the  grain  be  ready  to  cut  down,  because  if  the  land  were  to 
be  sold  under  such  a  circumstance,  the  sale  would  be  iojurious  to  the 
right  of  the  cultivator. — 683. 

The  proprietor  of  the  orchard  cannot  dissolve  the  compact  unless 
he  have  some  plea  for  so  doing,  such  as  when  the  claims  of  his  creditors 
oblige  him  to  sell  it.  In  the  same  manner  also,  the  gardener  cannot  cease 
to  work,  and  thereby  dissolve  the  compact,  unless  he  adduce  some  plea, 
such  as  sickneMB.  It  is  otherwise  in  compacts  of  cultivation,  for  (as  has 
been  already  observed)  in  those  instances  the  party  who  supplies  the 
seed  is  at  liberty  to  dissolve  the  compact  at  any  tmie  previous  to  the 
sowing. — 586. 

Compacts  of  gardening  may  be  dissolved  by  particular  pleas,  such 
as  where  the  gardener  is  a  thief ^  and  there  is  reason  to  be  apprehensive 
of  his  stealing  the  branches  or  leaves  of  the  date  trees,  or  the  fruit 
before  it  is  ripe,  or  where  he  (the  gardener)  is  disabled  from  working  by 
sickness. — 586. 

FIXTURES.— If  a  person  borrow  a  piece  of  land  for  the  cultivation 
of  grainy  the  lender  has  not  the  power  of  resuming  the  loan  until  the 
gathering-in  of  the  grain.— 481. 

It  is  otherwise  with  respect  to  trees^  because,  as  the  period  of  their 
existence  is  uncertain,  the  sufEering  them  to  remain  would  be  an  injury 
to  the  lender.— 481. 

If  a  person  borrow  land,  with  a  view  to  build  upon  it  or  plant  trees 
in  it,  it  IS  lawful  ;  because  the  use  to  which  the  loan  is  to  be  appli^  is 
here  ascertained,  and  as  such  use  is  the  subject  of  property  in  leases,  so 
also  in  loans.  But  in  this  case  it  is  permitted  to  the  lender  to  resume  the 
land ;  and  as  he  is  to  receive  it  back  in  the  state  in  which  he  lent  it,  he  is 
therefore  empowered  to  compel  the  borrower  to  remove  his  hoiises  or 
trees.  It  is  to  be  considered,  however,  whether  or  not  any  period  was 
fixed  for  i^e  loan.  If  no  period  was  fixed,  then  no  compensation  is 
due  by  the  lender  for  the  loss  he  may  have  occasioned  to  the  bor- 
rower by  the  destruction  of  his  buildings  or  trees,  since  no  deceit  was 
practised  on  the  borrower,  but  rather  he  deceived  himself  in  trusting 
to  a  contract  which  was  absolute  and  unaccompanied  with  any  condi- 
tion. If,  on  the  other  hand,  a  period  was  fixed  for  the  loan,  and  it  be 
resumed  before  the  expiration  of  that  period,  the  resumption  so  made 
is  valid,  since  a  Under  (as  was  before  explained)  may  resume  a  loan 
when  he  pleases,  but  it  is  nevertheless  abominable  in  this  instance,  as 
it  involves  a  breach  of  promise,  and  the  lender  is  responsible  to  the 
borrower  for  the  loss  he  sustains  in  the  removal  of  his  trees  and 
buildings,  inasmuch  as  he  deceived  the  borrower  in  fixing  a  period  which 
it  was  natural  to  suppose  he  would  adhere  ^o;  the  borrower  therefore  is 
entitled  to  a  compensation  from  the  lender  in  consideration  of  the  damage 
he  receives. — 480,  481. 
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If  a  person  hire  unoccupied  land,  for  the  purpose  of  huilding  or 
planting,  it  is  lawful,  since  these  are  purposes  to  which  land  is  applied. 
Afterwards,  however,  upon  the  term  of  the  lease  expiring,  it  is  incumbent 
on  the  lessee  to  remove  his  buildings  or  trees,  and  to  restore  the  laod  to  the 
lessor  in  such  a  state  as  may  leave  him  no  claim  upon  it,  because  houses 
or  trees  have  no  specific  limit  of  existence,  and  if  they  were  left  upon  the 
land  it  might  be  injurious  to  the  proprietor.  It  is  otherwise  where  land  is 
hired  for  the  purpose  of  tillage,  and  the  term  of  the  lease  expires  at  a 
time  when  the  grain  is  yet  unripe ;  for  in  such  case  the  grain  must  be 
BufEered  to  remain  upon  the  laud,  at  a  proportionable  rent,  until  it  be  fit  for 
reaping,  because  as  the  time  that  it  may  require  is  limited  and  ascertainable, 
it  is  possible  to  attend  to  the  right  of  both  parties.  In  the  case,  on  the  con- 
trary, of  trees  or  buildings,  it  is  impossible  to  pay  attention  to  the  right 
of  both  parties  ;  and  it  is  therefore  incumbent  on  the  lessee  to  remove  his 
trees  or  houses  from  the  land,  unless  the  proprietor  of  the  soil  agree  to 
ay  him  an  equivalent,  in  which  case  the  right  of  property  in  them 
evolves  to  him  (still,  however,  this  cannot  be  without  the  consent  of  the 
owner  of  the  houses  or  trees,  except  where  the  land  is  liable  to  sustain  an 
injury  from  the  removal,  in  which  case  the  proprietor  of  the  land  is  at 
liberty  to  give  an  equivalent  and  appropriate  the  trees  or  houses  without 
the  lessee  8  consent)  ;  or  unless  the  proprietor  of  the  land  assent  to  the 
trees  or  houses  remaining  there,  in  which  case  they  continue  to  appertain 
to  the  lessee,  and  the  land  to  the  landlord,  for  as  the  right  of  removing 
them  belongs  to  the  landlord,  he  is  at  liberty  to  forego  that  right.— 494. 

If  one  of  the  contracting  parties  die,  and  the  hirer  had  entered  into 
the  contract  of  hire  on  his  own  account,  it  (the  contract  of  hire)  is 
dissolved  ;  because  if  the  contract  were  still  to  remain  in  force,  it  would 
follow  that  the  usufruct,  or  rent,  then  becomes  the  ri^ht  of  a  person  who 
was  not  a  party  to  the  contract,  namely,  the  heir  (since  it  would  shift 
from  the  deceased  to  his  heir),  which  is  unlawful.  Besides,  with  respect  to 
the  lessor,  it  is  the  use  of  his  property  which  forms  the  subject  of  the  con- 
tract ;  and  as  in  consequence  of  his  decease  this  property  changes  to  his 
heir,  it  follows  that  the  contract  of  hire  becomes  null  because  the 
subject  being  lost ;  for  a  change  in  the  right  of  property  is  the  same  as 
a  change  in  the  thing  itself.  With  respect  to  the  hirer,  or  renter,  on  the 
contrary,  if  the  contract  were  to  remain  in  force  after  his  decease,  it  can 
only  do  so  upon  the  principle  that  his  heir  is  his  substitute.  But  the  use 
of  a  house  cannot  be  a  heritage  without  the  house  itself,  because  INHERIT- 
ANCE is  a  succession,  which  is  impossible  except  with  respect  to  a  thing 
which  endures  at  both  times. — 510. 

When  one  of  the  parties  dies,  the  compact  of  cultivation,  like  compacts 
of  hire,  becomes  dissolved.  (The  reason  of  this  is  fully  set  forth  in  treat- 
ing of  nire.)— 682. 

If  a  man  give  up  a  piece  of  ground  to  another  for  a  term  of  three 
years,  and  afterwards,  when  the  first  yearns  crop  has  begun  to  grow  but  is 
still  unfit  for  reaping,  the  man  die,  the  ground  in  this  case  remains  in  the 
hands  of  the  cultivator  until  the  crop  be  fit  for  reaping,  and  the  produce 
is  then  divided  according  to  the  conditions  of  the  compact ;  and  the  com- 
pact is  dissolved  with  respect  to  the  remaining  two  years  of  the  term ; 
because  analogy  would  suggest  that  it  discontinues  even  for  the  first  year, 
as  the  duration  of  a  compact  depends  on  the  duration  of  the  parties,  but  it 
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is  contmued  throoghout  the  first  year  in  order  to  the  preservation  of  the 
rights  of  both  parties  (that  is,  the  cultivator  and  the  heirs  of  the  proprietor), 
since,  if  it  were  to  discontinue,  the  cultivator  would  sustain  an  iniuir. 
—682. 

If  the  proprietor  of  the  ground  die  after  the  cultivator  has  ploughed 
the  land,  and  dug  rivulets  for  watering  it,  but  previous  to  the  crop  appear- 
ing, the  compact  is  dissolved,  since  in  such  case  the  dissolution  of  it  is  not 
injurious  to  the  cultivator's  property.  (It  is  otherwise  where  the  proprietor 
of  the  ground  dies  after  the  crop  has  begun'  to  grow  and  appears  like 
grass  ;  for  in  that  case  the  compact  is  not  dissolved,  as  the  cultivator  would 
then  be  injured  in  his  property  by  the  dissolution  of  it.)  In  this  case  the 
cultivator  is  not  entitled  to  anything  for  his  labour  ;  because  the  use  of  a 
person's  service  cannot  be  appreciated  but  by  a  compact,  and  when  the 
compact  becomes  null  the  estimation  of  the  service  no  longer  remains. — 582. 

If  the  cultivator  should  die  after  the  crop  has  begun  to  grow,  and  his 
heirs  should  offer  to  continue  the  cultivation  until  it  be  fit  for  reaping, 
and  the  proprietor  of  the  land  should  not  consent,  in  this  case  they  are 
nevertheless  authorized  to  continue  the  cultivation,  as  the  proprietor  will 
sustainnoinjury  thereby,  but  they  are  not  entitled  to  any  nire  or  wages, 
as  the  compact  is  continued  with  a  view  to  their  benefit.  If,  on  the  con- 
trary, the  heir  should  desire  to  pull  up  the  crop,  and  not  to  continue  to  culti- 
vate, they  cannot  be  compelled  to  continue  to  cultivate  for  the  reason  above 
assigned,  but  the  proprietor  of  the  ground  has  in  his  option  the  three  modes 
already  recited.---68S. 

If,  in  a  compact  of  gardening,  one  of  the  parties  should  die,  the  compact 
becomes  null,  because  it  is  in  reality  a  contract  of  hire.  If  the  owner  of 
the  orchard  die  whilst  the  fruit  is  yet  green,  the  gardener  may  continue 
to  work  as  usual  until  it  be  ripe,  notwithstanding  me  dissent  of  the  heira. 
—586. 

But  if  the  gardener  should  rather  choose  to  submit  to  the  injury,  the 
heirs  have  in  that  case  three  things  at  their  option — in  other  words,  they 
may  either  divide  the  green  fruit,  agreeably  to  the  proportion  stipulated-; 
or  they  may  keep  the  whole  of  the  green  Iruit,  and  pay  to  the  gardener 
the  value  of  his  proportion  ;  or,  lastly,  they  may  take  care  of  me  fruit 
until  it  be  ripe,  and  expend  such  sums  as  may  be  necessary  for  that  pur- 
pose, and  afterwards  recover  a  proportionable  part  of  the  expense  n'om 
tiie  share  of  the  gardener, — for  the  gardener  is  not  at  liberty  to  occasion 
an  injury  to  the  heirs. — 586. 

If  the  gardener  die,  his  heirs  may  continue  to  work,  although  the  pro- 
prietor should  not  consent  thereto,  because  it  tends  to  their  mutual  benefit 
If,  on  the  contrary,  the  heirs  of  the  gardener  decline  working  and  rather 
choose  to  gather  the  fruit  whilst  it  is  still  green,  the  proprietor  of  the 
orchard  has  the  three  things  in  his  option  as  mentioned  above. — 586. 

If  both  the  parties  die,  the  heirs  of  the  gardener  may  continue  to 
work,  for  as  if  the  gardener  had  lived  and  the  proprietor  of  the  orchard  had 
died,  he  (the  gardener)  might  have  continued  to  work,  it  follows  that  his 
heirs,  as  being  his  substitutes,  have  the  same  thing  in  their  option.  If, 
however,  they  should  decline  it,  the  heirs  of  the  proprietor  are  in  that  case 
at  liberty  to  pursue  either  of  the  three  ways  above  mentioned. — 586. 
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A  reserve  of  OPTION  is  valid  in  hire.  The  argument  of  our  doctors 
is  that  a  contract  of  hire  is  a  contract  of  commerce,  in  which  it  is  not 
required  that  possession  be  taken  at  the  meeting  of  the  contract,  and  a 
condition  of  option  may  therefore  be  lawfully  inserted  in  it,  in  the  same 
manner  as  in  a  contract  of  sale. — 510. 

It  is  essential  to  the  validity  of  the  compact  of  cultivation  that  both 
participate  in  the  PRODUCE  oi  the  ground  after  it  is  reaped  ;  for  a  com- 
pact 01  cultivation  is  ultimately  a  compact  of  partnership,  wherefore  every 
stipulation  repugnant  to  partnership  invalidates  the  compact.  (For 
example,  if  a  precise  quantity  of  the  produce  be  stipulated  for  one  of 
the  parties,  it  is  invalid,  since  as  it  is  uncertain  whether  so  much  will  be 
produced,  wie  partnership  is  therefore  defeated.) — 680. 

That  the  particular  share  which  is  to  fall  to  him  who  does  not 
supply  the  seeds  be  expressed,  for  in  consequence  of  the  agreement  he  is 
entitled  to  a  share,  and  it  is  requisite  that  the  proportion  be  determined, 
because  a  thing  which  is  unknown  cannot  be  established  by  the  compact, 
notwithstanding  a  share  be  in  general  terms  stipulated. — 580. 

Compacts  of  cultivation  are  not  valid  unless  the  period  of  their 
duration  be  known,  nor  unless  the  produce  of  the  land  be  indefinitely 
participated  between  the  parties  ([such  as  in  a  third,  a  fourth,  &cJ),  in  order 
that  partnership  may  be  established  betwixt  them.  If,  therefore,  it  be 
stipulated  that  either  of  them  in  particular  shall  receive  a  certain  number 
of  measures  of  grain  from  the  produce  of  the  ground,  the  compact  is  null, 
as  in  this  case  partnership  is  aef  eated  (in  other  words,  is  not  established). 
—580. 

In  the  same  manner  also,  compacts  of  cultivation  are  invalid  where  it 
is  stipulated  that  he  who  supplies  the  seed  shall  receive  an  equal  quantity 
of  grain  from  the  produce  of  the  ground,  and  that  the  rest  shall  be  divided 
betwixt  the  parties. — 580. 

It  is  otherwise  where  two  men  agree  that  one-tenth  of  the  produce 
shall  go  to  one  of  the  parties,  and  that  the  remainder  shall  be  (tivided 
betwixt  both  ;  for  a  stipulation  of  this  nature  does  not  defeat  partner- 
ship-— 581. 

When  a  compact  of  cultivation  is  valid,  the  produce  of  the  ground 
is  the  joint  property  of  the  parties,  in  such  proportions  as  they  may  have 
stipulated,  such  as  an  half,  a  third,  or  the  like.  If,  on  the  contrary, 
nothing  be  produced,  the  cultivator  is  not  entitled  to  anything,  for  he 
has  a  right  only  to  a  share  of  what  may  be  produced. — 581. 

When  a  compact  of  cultivation  proves  invalid,  the  crop  belongs  to 
him  who  furnished  the  seed,  it  being  the  produce  of  his  property. — 581 . 

If  the  seed  be  supplied  by  the  proprietor  of  the  ground,  the  cultiva- 
tor is  entitled  to  a  suitable  hire  for  his  labour,  provided  it  do  not  exceed 
the  conditions  of  the  compact,  because  in  subscribing  to  these  condi- 
tions he  consented  to  relinquish  his  right  to  the  excess.— ^81. 

In  the  same  manner  also,  a  compact  of  cultivation  is  invalid  if  it 
stipulate  that  whatever  is  produced  on  a  particular  spot  (such  at  on  the 
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banks  of  a  rivulet)  shall  belong  to  one  of  the  parties,  and  that  the  re- 
mainder of  the  produce  of  the  whoU  ground  shall  be  divided  betwixt  both; 
for  such  a  stipulation  defeats  partnership,  since  it  is  possible  that  nothing 
may  be  produced  except  upon  that  particular  spot,  and  it  is  in  like  manner 
invalid  where  it  is  stipulated  that  the  produce  of  one  spot  of  ground  shtdl 
go  to  one  of  the  parties,  and  the  produce  of  another  spot  to  the  other. — 681. 

In  the  same  manner  also,  a  compact  of  cultivation  is  invalid  where 
if  is  stipulated  that  the  one  shall  get  the  straw  and  the  other  the  grain, 
for  it  is  possible  that  nothing  may  be  produced  but  straw  ;  and  it  is 
equally  invalid  if  it  be  stipulated  that  the  straw  shall  become  their 
joint  property,  and  that  the  grain  shall  belong  to  one  of  them  only, 
for  here  a  partnership  is  not  established  with  respect  to  the  grain,  which 
is  the  particular  object  of  cultivation. — 581. 

If  it  be  stipulated  in  the  compact  of  cultivation  that  the  grain  shall 
be  divided  equally  betwixt  the  parties,  and  no  mention  be  made  of  the 
straw,  still  the  compact  is  valid,  because  a  partnership  is  stipulated  in 
that  thing  which  is  the  chief  object  of  cultivation,  and  in  this  case  the 
straw  will  belouff  to  him  who  supplied  the  seeds,  as  of  that  the  straw  is  the 
produce.  The  Sheikhs  of  Balkh  are  of  opinion  that  the  straw  should  also 
be  divided  equally  betwixt  the  parties,  because  such  is  the  usual  practice 
when  no  mention  is  made  of  the  straw  ;  and  also  because,  as  the  straw  is 
subordinate  to  the  grain,  it  should,  as  well  as  the  grain,  be  held  in 
partnership. — 581. 

If  it  be  stipulated  that  the  grain  shall  be  divided  equally,  and  that  the 
straw  shall  go  to  him  who  supplied  the  seed,  it  is  valid,  because  this  is 
consistent  with  the  spirit  of  compacts  of  cultivation. — 581. 

If,  on  the  contrary,  it  be  stipulated  that  the  straw  shall  go  to  him  who 
did  not  supply  the  seed,  it  is  invalid,  as  such  a  stipulation  defeats  the 
partnership  in  case  nothing  but  straw  should  be  produced. — 581. 

If  the  seed  be  supplied  by  the  cultivator,  the  proprietor  of  the  ground 
is  to  receive  a  suitable  rent  for  his  ground,  whether  there  be  any  produce 
or  not — 581. 

I£  the  cattle  be  provided  by  the  proprietor  of  the  ground,  so  as  that 
the  compact  (according  to  the  Zahir  Rawayet)  becomes  invalid,  the 
culiivator  is  in  that  case  liable  for  a  suitable  hire  on  account  both  of  ^e 
cattle  and  the  ground. — 582. 

Where  the  pronrietor  of  the  ground,  in  consequence  of  having  supplied 
the  seed,  is  entitlea  to  the  produce,  he  may  lawfully,  on  the  compact 
proving  invalid,  enjoy  the  whole,  since  it  was  yielded  from  ground  which 
was  his  own  property. — 582. 

If  the  term  of  the  compact  of  cultivation  should  expire  before  the 
crop  be  ready  for  cutting,  the  cultivator  must  pay  to  the  proprietor  of 
the  land  a  hire  or  rent  for  his  (the  cultivator's)  proportion  of  the  ground 
until  the  crop  be  ripe,  and  in  the  meantime  any  work  which  it  may 
require  must  be  performed  by  both  parties  according  to  their  respective 
proportions. — 583. 
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If  a  man  deliyer  to  another  a  piece  of  open  ground,  for  a  certain 
nnmber  of  years,  that  he  may  plant  trees  thereon,  and  stipulate  that  the 
trees  and  the  ground  shall  he  in  partnership  between  them,  each  holding 
a  half,  it  is  invalid,  for  two  reasons — ^first,  because  they  have  stipu- 
lated a  partnership  in  the  ground,  being  a  thing  which  already  exists 
without  the  previous  aid  of  the  gardener's  labour ;  and  secondly,  because 
such  a  compact  is  liable  to  the  same  objection  as  Kafeez  Tahan  ;  for  in  this 
instance  the  master  of  the  orchard  in  effect  hires  the  gardener,  and  settles, 
as  his  wages,  a  part  of  the  thing  produced  by  his  labour,  namely,  one- 
half  of  the  trees.  In  this  case,  therefore,  the  whole  of  the  fruit  and  trees 
go  to  the  master  of  the  ground,  and  the  gardener  is  entitled  to  the  price  of 
his  trees,  and  also  to  an  adequate  consideration  as  the  hire  of  his  labour ; 
for  as  it  is  impossible  to  restore  to  him  the  trees  because  of  their  adhesion 
to  the  ground,  he  ne6e8sarily  eets  their  value,  and  also  an  adequate  hire, 
nor  is  his  hire  included  in  what  he  receives,  for  the  trees,  that  is  to  say, 
they  are  both  due,  distinctly,  the  use  of  labour  being  in  this  case  of  itself 
capable  of  estimation. — 587. 

The  expense  of  cutting  down  the  crop,  of  carrying  it  to  the  stack  or 
thrashing  it,  and  of  cleaning  the  grain  from  the  straw,  falls  upon  both  the 
parties  in  proportion  to  their  several  shares.  If,  therefore,  they  were  to 
stipulate  in  the  compact  that  the  expenses  shall  fall  on  only  one  of  them, 
the  compact  would  be  invalid. — 583. 

In  short,  all  the  above-mentioned  charges  must  be  sustained  by  both 
parties  in  proportion  to  their  several  shares,  and  not  by  any  one  oi  them 
in  particular  ;  because  when  the  crop  is  ready,  the  object  of  the  compact 
being  accomplished,  the  compact  itself  is  at  an  end. — 583,  584. 

In  fine,  every  operation  of  agriculture,  previous  to  the  maturity  of 
the  crop  (such  as  watering  and  watching  it),  falls  upon  the  cultivator ;  and 
every  subsequent  operation  requisite  until  the  partition  (such  as  reaping, 
&c.)  falls  equally  upon  both  ;  and  lastly,  every  operation  that  is  necessary 
after  the  partition  (such  as  carrying,  watching,  &c.)  falls  upon  each  of 
them  severally,  for  their  respective  shares. — 584. 

The  foregoing  rule  holds  good  also  in  cases  of  Mosakat,  or 
compacts  of  gardening  ;  that  is  to  say,  all  operations  previous  to  the 
maturity  of  the  fruit,  such  as  watering,  grafting,  and  watching  the  trees, 
falls  upon  the  gardener  ;  and  all  subsequent  operations,  such  as  gathering 
the  fruit,  and  watching  it,  previous  to  a  partition,  falls  upon  both. — 584. 

When  compacts  of  gardening  are  invalid,  the  gardener  is  entitled  to 
suitable  wages,  as  an  invalid  compact  of  gardening  is  equivalent  to  an 
invalid  contract  of  hire,  and  therefore  resembles  an  invalid  compact  of 
cultivation. — 586. 

If  the  term  of  the  compact  should  expire  whilst  the  fruit  is  still  green 
and  unripe,  the  gardener  may  continue  in  his  employment  until  it  become 
ripe,  and  in  this  case  he  is  not  liable  for  any  rent  on  account  of  the  trees ; 
the  letting  of  trees  bein^  unlawful.  It  is  otherwise  with  respect  to  com- 
pacts of  cultivation,  for  if  their  term  expire  whilst  the  crop  is  yet  green, ' 
the  cultivator  may  continue  to  work  until  it  be  fit  for  reaping,  but  he 
is  liable  for  the  rent  of  the  ground,  the  letting  of  ground  being  lawful. 
—586. 
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If  the  term  of  a  compact  of  gardeniog  expire  at  a  time  when  the 
fmit  is  still  green,  the  gardener  alone  is  obliged  to  perform  the  rest  of 
the  work,  whereas,  on  the  contrary,  if  the  term  of  a  compact  of  cultivation 
expire  at  a  time  when  the  crop  is  still  green,  both  parties  are  obliged  to 
wortc  until  the  crop  be  brought  to  maturity.  The  reason  of  th^  dis- 
tinction is  that,  in  compacts  of  cultivation,  the  cultivator  being  liable  for 
the  rent  of  the  ground  after  the  expiration  of  the  term  of  the  compact, 
it  would  be  unjust  that  he  alone  should  afterwards  perform  the  labour ; 
whereas,  in  cases  of  compacts  of  gardening,  the  gardener,  as  not  being 
liable  for  any  rent,  is  obliged  to  perform  the  work  alone,  after  the 
expiration  of  the  term,  in  the  same  manner  as  before. — 586. 

Upon  a  tenant  taking  possession  of  a  house,  he  becomes  bound  for  the 
RENT,  although  he  should  not  reside  therein  ;  because  as  it  is  impossible 
to  make  delivery  of  the  usufruct,  the  delivery  of  the  subject  from  which 
the  usufruct  is  derived  is  a  substitute  for  it,  since  in  delivering  the  article 
an  ability  to  enjoy  the  usufruct  is  e8tabliBhed.^-491. 

If,  therefore,  any  person  were  to  usurp  the  house  from  the  tenant, 
he  (the  tenant)  is  no  longer  responsible  for  the  rent.— 491. 

If,  also,  a  person  usurp  the  house  at  any  time  before  the  expiration 
of  the  term  of  the  lease,  the  rent  drops  in  proportion,  since  the  contract 
is  broken  in  that  proportion.^-491. 

If  a  person  hire  a  house,  the  lessor  is  at  liberty  to  demand  the  rent 
from  the  tenant  from  day  to  day,  because  the  object  was  daily  use,  and 
that  has  been  obtained  ;  the  lessor  may  therefore  insist  upon  his  rent 
from  day  to  day,  unless  the  time  for  claiming  the  rent  be  specified  in  the 
contract— 491. 

Where  two  men  enter  into  a  compact  of  cultivation,  and  he  who  was  to 
supply  the  seed  afterwards  RETRACTS,  previous  to  the  sowing,  the  Eazee 
must  not  compel  him  to  abide  by  the  compact,  because  he  cannot  abide  by  it 
without  sustaining  an  immediate  loss  from  the  sowing  of  his  seed ;  and  the 
case  is  therefore  similar  to  where  a  man  hires  another  to  break  down  his 
house,  in  which  instance,  if  the  hirer  were  to  retract,  the  Eazee  could  not 
compel  him  to  abide  by  his  agreement.  If,  on  the  contrary,  the  party 
retract  who  was  not  to  supply  the  seed,  the  Kazee  may  compel  him  to  fulfil 
the  compact,  for  in  so  doing  he  does  not  sustain  any  loss. — 582. 

If  the  proprietor  of  the  ground,  being  made  to  furnish  the  seed, 
should  retract  after  the  cultivator  has  tilled  the  ground,  the  cultivator  is 
not  entitled  to  receive  anything  for  the  work  he  has  performed. — 582. 

It  is  essential  to  the  validity  of  a  compact  of  cultivation  that  it  be 
expressly  stipulated  by  whom  the  SEED  is  to  be  supplied,  in  order  that 
the  grounds  of  the  compact  may  be  known  ; — in  other  words,  in  order  that 
it  may  be  known  whether  it  is  founded  on  the  use  of  the  labour,  or  on  the 
use  of  the  land,  and  that  no  source  of  dispute  may  remain. — 579. 

That  the  particular  species  of  seed,  such  as  wheat,  barley,  Ac.,  be 
expressed,  in  order  that  the  species  in  which  the  hire  of  the  labourer  is  to 
be  paid  may  be  known. — 580. 
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That  the  period  or  TERM  be  expressed,  for  such  a  compact  is  in  the 
nature  of  an  agreement,  either  for  the  use  of  the  ground  (as  when  the  culti- 
vator supplies  the  seed),  or  for  the  use  of  the  labour  (as  when  the  seed  is 
saoplied  bv  the  proprietor  of  the  gpround),  and  the  determinate  use  of 
eitner  can  be  ascertained  only  by  the  period. — 679. 

If  a  person  hire  a  house  for  a  year  at  the  rate  of  twelve  dirms,  it  is 
lawful,  although  no  mention  is  mjade  of  the  rent  of  each  month  respec- 
tively. 

It  is  to  be  observed  that  if  the  d^  of  the  year's  commencement  be 
specified  (as  if  the  lessee  were  to  say,  "  I  take  this  house  for  a  year,  from' 
the -first  of  the  month  Rajab"),  the  lease  commences  from  that  date.  If, 
on  the  contrary,  no  date  of  commencement  be  specified,  the  lease  com- 
mences from  the  date  of  the  deed  itself .^98. 

It  is  also  to  be  observed  that  if,  in  this  instance,  the  contract  of  hire 
be  concluded  on  the  first  dav  of  the  month,  all  the  succeeding  months  of 
the  ^ear  are  counted  from  the  appearance  of  the  new  moon,  as  this  is  the 
origmal  standard  of  calculation.  If,  on  the  contrary,  the  contract  be  con- 
cluded after  the  lapse  of  some  days,  from  the  commencement  of  a  month, 
the  lease  is  in  that  case  for  three  hundred  and  sixty  days,  according  to 
Haneefa,  and  there  is  one  report  from  Aboo  Yoosaf  to  the  same  effect. 
—498. 

If  a  person  hire  a  house^  on  a  condition  thus  expressed,  that  "he 
shall  pay  one  dirm  every  month,"  such  contract  is  valid  for  one  month,  but 
invalid  for  every  subsequent  month,  unless  the  whole  of  the  months  for 
which  it  is  to  be  hired  be  specified,  in  which  case  it  continues  valid. — 498. 

It  is  also  otherwise  where  a  man  delivers  to  another  his  date  garden, 
or  his  herb  roots,  desiring  him  to  water  and  nourish  them  always  until 
they  die,  or  until  their  roots  be  pulled,  and  their  vegetation  be  thereby 
terminated,  or  where  he  sets  no  bounds  whatever  to  the  duration  of  the 
compact  with  respect  to  the  herbs ;  for  in  this  case  the  compact  is  invalid, 
its  period  being  uncertain,  because  herbs  grow  as  long  as  their  roots  are 
suffered  to  remain  in  the  ground.— 585. 

The  specification  of  a  term  is  requisite  in  compacts  of  gardening,  by 
analoe^,  in  the  same  manner  as  in  compacts  of  cultivation,  the  one  being, 
in  reality,  a  contract  of  hire,  the  same  as  the  other.  According  to  a  more 
favourable  construction,  however,  compacts  of  gardening  are  lawful  without 
any  specification  of  a  term.  Thus,  if  two  men  enter  into  a  compact,  by 
which  it  is  agreed  that  the  one  shall  deliver  his  date  trees  to  the  other, 
who  shall  water  and  nourish  them  until  they  produce  fruit  and  it  become 
ripe,  and  no  particular  period  (such  as  a  year,  or  the  like)  be  specified,  the 
compact  is  nevertheless  valid,  and  continues  in  force  with  respect  to  the 
first  fruit  that  may  be  produced,  for  the  season  for  producing  and  ripening 
fruit  is  known,  and  seldom  differs  much.  In  the  same  manner  also,  if  two 
men  enter  into  a  compact,  and  agree  that  the  one  shall  deliver  to  the  other 
the  roots  of  shrubs  which  are  in  the  ground,  and  that  the  other  shall 
water  and  nourish  them  until  tiiey  yield  ripe  seed,  to  be  shared  between 
them,  without  mentioning  any  term,  the  compact  is  nevertheless  valid,  and 
takes  place,  with  respect  to  the  first  seed  that  shall  be  produced  and 
arrive  at  maturity.— 585. 
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It  is  also  otiierwise  in  cases  of  gardening,  where  one  man  delivers  to 
another  his  young  trees  newly  planted,  for  in  that  case  the  compact  is 
not  valid  unless  a  period  be  fixed,  it  being  very  uncertain  when  the  trees 
may  arrive  at  that  stage  in  which  they  are  capable  of  bearine  fruit,  as 
that  is  a  circumstance  which  depends  <mi  the  strength  and  fertility  of 
the  soiL— 585. 

Hire  of  Services. 

DEFINITION. 

Ijara,  in  its  primitive  sense,  signifies  a  sale  of  usufruot,  namely,  a 
sale  of  certain  usufruct  for  a  certain  hire,  such  as  rent  or  wages.  In 
the  language  of  the  law  it  signifies  a  contract  of  usufruct  for  a  return. — 
489. 

A  particular  hireling  signifies  one  who  is  entitled  to  hb  hire  in 
virtue  of  a  surrender  of  himscSf  during  the  term  of  hire,  although  he  do  no 
work ;  as  for  instance,  a  person  who  is  hired  as  a  servant  for  a  month, 
or  to  take  care  of  flocks  for  a  month,  at  a  certain  rate,  under  a  condition 
that  he  shall  not  serve  or  tend  the  flocks  of  any  other  person  during  that 
term. — 505. 

HOW  MADE. 

A  contract  of  hire  is  not  valid  unless  both  the  usufruct  and  the  hire  be 
particularly  knovm  and  specified.— 490. 

Whatever  is  lawful  as  a  price  is  also  lawful  as  a  recompense  in  hire  ; 
because  the  recompense  is  a  price  paid  for  the  usufruct,  and  is  therefore 
analogous  to  the  price  of  an  article  purchased.— 490. 

The  extent  of  usufruct  may  be  defined  by  fixing  a  term,  as  in  the 
hire  of  a  house  for  the  purpose  of  residence,  or  the  hire  of  land  for  the 
purpose  of  cultivation.  A  contract  of  hire,  therefore,  stipulated  for  a 
certain  term,  to  whatever  extent,  is  valid  ;  because,  upon  the  term  being 
known,  the  extent  of  the  usufruct  for  that  term  is  also  known.— 490. 

Usufruct  may  also  be  ascertained  by  a  specification  of  work,  as  where 
a  person  hires  another  to  dye  or  sew  cloth  for  him,  or  an  animal  for  the 
purpose  of  carrying  a  certain  burden,  or  of  riding  upon  it  a  certain 
distance ;  because,  upon  showing  the  cloth,  and  mentioning  a  particular 
colour,  and  the  degree  of  the  dyeing  (such  as  dipping  once  or  twice,  for 
instance)  in  the  first  case,  or  explaining  the  nature  of  the  needle-work 

Such  as  whether  it  is  to  be  after  the  Persian  or  Turkish  fashion)  in 
e  second  case,  or  explaininff  the  weight  and  nature  of  the  load  in  the 
third  case,  or  the  length  of  tne  journey  in  the  fourth  case,  the  usufruct 
is  fully  ascertained,  and  the  contract  is  consequently  valid.  It  moreover 
frequently  happens  that  a  contract  of  hire  is  a  contract  for  work,  as  in 
the  case  of  hiring  a  fuller  or  a  tailor,  where  it  is  requisite  that  the 
work  be  particularly  specified.  It  is  also  sometimes  a  conb'act  for  usufruct, 
as  in  the  case  of  hiring  a  domestic  servant,  and  in  this  case  a  specification 
of  the  term  is  requisite.— 490. 
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Usnfract  may  also  be  ascertained  by  specification  and  pointed 
reference,  as  where  a  person  hires  another  to  carry  sudi  a  particular 
load  to  such  a  particular  place  :  because,  upon  seeing  the  load  and  the 
place  to  which  it  is  to  be  carried,  the  service  to  be  performed  is  precisely 
asoertainedy  and  the  contract  is  consequently  valid. — 490. 

RIGHTS  AND  LIABILITIES. 

Every  artificer  whose  work  produces  a  visible  effect  upon  an  article 
(such  as  a  d^er  or  fuller)  b  at  liberty  to  DETAIN  such  AKTICLE  until 
he  receive  his  hire.— 492. 

If,  therefore,  a  dyer  or  fuller  detain  cloth  for  the  purpose  of  being 
paid  his  hire,  and  the  cloth  perish  in  his  hands,  he  is  not  responsible, 
according  to  Haneef  a,  inasmuch  as  he  has  not  transgressed  in  so  detain- 
ing it,  the  cloth  remaining  as  a  deposit  with  him  alter  detention,  in  the 
same  manner  as  before.— 492. 

A  workman,  the  effect  of  whose  labour  is  not  visibly  extant  in  an 
article  (such  as  a  boatman  or  a  porter),  is  not  at  liberty  to  detain  the 
article  with  a  view  to  receiving  the  hire  ;  because,  in  this  instance,  the 
subject  of  the  contract  is  merely  labour,  which  is  in  no  maimer  existent 
in  the  article  conveyed  or  carried  ;  and  the  washing  or  bleaching  of 
cloth  is  analogous  to  the  porterage  of  it  in  this  particular. — 492. 

Hire  is  rendered  invalid  by  involving  an  invalid  condition,  in  the 
same  manner  as  sale,  for  hire  stands  in  the  place  of  sale,  whence  it  is 
that  a  contract  of  hire  may  be  DISSOLVED  in  the  same  manner  as  a 
contract  of  sale.— 497. 

If  a  person,  being  afflicted  with  the  toothache,  hire  a  surgeon  to  draw 
one  of  his  teeth,  and  the  pain  afterwards  cease,  or  hire  a  cook  to  prepare 
a  marriage-feast,  and  afterwards  repudiate  the  bride  by  her  own  desire, 
the  contract  of  hire  is  dissolved  ;  because  if  it  were  to  continue  in  force, 
the  hirer  would  suffer  a  superinduced  injury  not  incurred  by  the 
contract — 611. 

If  a  person  hire  a  slave  as  a  servant,  he  is  not  at  liberty  to  carry 
such  slave  along  with  him  upon  a  journey,  unless  this  be  a  condition  of 
the  contract ;  because,  83  travelling  is  attended  with  additionsd  trouble,  a 
contract  in  general  terms  is  not  held  to  extend  to  it,  whence  it  is  that 
travelling  is  a  sufficient  plea  for  breaking  off  a  contract  of  hire. — 507. 

NEGLIGENCE. — An  article  delivered  to  a  common  hireling  is  a 
deposit  in  his  hands.  If,  therefore,  it  perish  whilst  in  his  possession,  he 
is  not  in  any  degree  responsible  for  it,  according  to  Haneef  a,  and  sudi 
also  is  the  opinion  of  Ziffer.  The  two  disciples  maintain  that  he  is  respon- 
sible, except  where  the  article fs  lost  or  destroyed  by  any  irremediable 
and  irresistible  accident,  such  as  a  fire  burning  down  his  house,  or  robbers 
in  such  force  as  not  to  be  repelled. — 503. 

If  a  surgeon  perform  the  operation  of  phlebotomy  in  any  customary 
part,  he  is  not  responsible  in  case  of  the  person  dying  in  consequence  of 
such  operation. — 504. 
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If  an  article  be  lost  whilst  in  the  hands  of  a  particular  hireling, 
without  his  act,  by  a  thief  stealing  it  (for  instance),  or  an  usurper  carry- 
ing it  away,  or  if  it  be  lost  by  his  act,  he  is  not  responsible  for  it.  He  is 
not  responsible  in  the  former  instance,  because  the  article  is  a  deposit  in 
his  hands,  since  he  took  possession  of  it  with  the  owner's  con8ent.^05. 

He  is  also  not  responsible  in  the  second  instance,  because,  as  the 
advantage  of  this  hireling's  service  is  the  property  of  the  hirer,  it  follows 
that,  where  he  directs  him  to  act  with  his  property,  such  direction  is  valid, 
consequently  the  hireling  is  his  deputy ;  his  acts,  therefore,  are  the  same 
as  the  acts  of  his  principal,  the  hirer,  and  of  course  he  is  not  respon- 
sible—SOS. 

If  a  person  hire  a  baker  to  bake  bread  in  his  (the  hirer's)  house, 
at  the  rate  of  one  kafeez  of  flour  for  a  dirm,  the  baker  so  hired  b 
not  entitled  to  his  WAGES  until  he  draw  the  bread  out  of  the  oven,  since 
until  this  be  done  his  work  is  not  completed.  If,  therefore,  the  bread  be 
burnt,  or  fall  out  of  his  hands,  and  thus  be  spoiled,  he  is  not  entitled  to 
his  hire,  because  of  the  destruction  of  the  bread  before  delivery  of  it  to 
the  hirer.  If,  on  the  other  hand,  he  draw  the  bread  out  of  the  oven,  and  it 
be  afterwards  burnt  or  otherwise  destroyed,  without  his  act,  he  is  entitled 
to  his  hire,  because  he  has  made  a  due  delivery  of  it  to  the  hirer,  in  virtue 
of  having  deposited  it  in  his  house  ;  neither  is  he,  in  this  instance,  liable  to 
make  any  compensation,  as  he  has  not  been  guilty  of  any  transgres- 
sion.—492. 

A  workman'  is  not  at  liberty  to  demand  his  hire  until  his  work  be 
finished,  unless  an  advance  of  payment  were  stipulated ;  because  some  of 
Hie  work  still  remains  unobtained,  whence  he  is  not  entitled  to  his  hire. 
The  same  rule  also  holds  if  the  workman  perform  his  business  in  the 
house  of  his  employer,  for  in  this  instance  he  is  not  entitled  to  his  hire 
before  his  work  is  finished,  since  some  of  his  work  still  remains  unobtained, 
as  has  been  mentioned  above. — 491. 

If  an  advance  of  hire  be  stipulated  in  the  agreement,  the  workman  is 
in  such  case  at  liberty  to  require  his  pay  before  his  work  be  finished,  as  a 
stipulation  of  this  nature,  in  a  contract  of  hire,  is  binding. — 492. 

If  a  person  hire  another  to  go  to  Basra, .  and  bring  his  family 
thence,  and  this  person  accordingly  go  to  Basra,  and  there  find  some  of 
the  family  dead,  and  bring  away  the  remainder,  he  is  entitled  to  his  whole 
hire  for  die  journey  to  Basra,  and  to  a  hire  for  returning  back  in  propor- 
tion to  the  number  he  brings  with  him ;  because,  as  he  has  performed  a 
part  of  his  contract,  and  not  the  whole,  it  follows  that  he  is  entitled  to  an 
equivalent  for  what  he  performs,  and  that  his  right  is  annulled  in 
proportion  to  what  he  does  not  perform.— 493. 

If  a  person  hire  another  to  carry  a  letter  to  Basra  and  bring  bapk  an 
answer,  and  he  accordingly  go  to  Basra  and  there  find  the  person  dead,  to 
whom  the  letter  is  addressed,  and  come  back  and  return  the  letter,  he  is 
not  entitled  to  any  wages  whatever.  This  is  according  to  the  two 
disciples.  Mohammed  maintains  that  he  is  to  receive  the  usual  hire  for 
going  to  Basra,  since  in  so  doing  he  has  performed  a  part  of  the  contract. 


Digitized  by  VjOOQIC 


aVILCODE.     CHAPTER   VIII.  129 

namely,  the  journey,  the  reason  of  which  is  that  the  hire  or  recompense  is 
in  lieu  of  the  journey,  as  it  is.  that  which  is  attended  with  labour,  not  the 
carriage  of  the  letter.— 493. 

If  a  person  hire  another  to  cany  wheat  to  a  certain  person  at  Basra, 
and  he  accordingly  carry  the  wheat  to  Basra,  and  then  find  the  person 
dead  to  whom  it  was  consigned,  and  he  bring  back  and  return  the  wheat 
to  the  hirer,  he  is  not  entitled  to  anything  ^atever  according  to  all  our 
doctors,  as  he  has  failed  in  the  performance  of  what  he  had  contracted 
for.— 493. 

In  a  case  of  hire  rendered  invalid  by  involving  an  invalid  condition, 
a  proportionate  hire  is  due.— 497. 

It  is  not  lawful  to  accept  a  recompense  for  summoning  the  people  to 
prayers,  or  for  the  performance  of  a  pilgrimage,  or  of  the  duties  of  an 
Imam,  or  for  teaching  the  Koran  or  the  law ;  for  it  is  a  general  rule 
with  our  doctors  that  no  recompense  can  be  received  for  the  performance 
of  any  duty  purely  of  a  religious  nature. — 499. 

Some  of  our  modem  doctors,  however,  hold  it  lawful  to  receive  wafi;es 
for  teaching  the  Koran  in  the  present  age,  because  an  indifEerence  has 
taken  place  with  respect  to  reli^on,  whence  if  people  were  to  withhold 
from  paying  a  recompense  for  instruction  in  the  sacred  writing,  they 
would  in  time  be  disregarded,  and  decrees  pass  accordingly.— 499. 

It  is  not  lawful  to  receive  wages  for  singing  or  lamentation,  or  for 
any  other  species  of  public  exhibition,  as  this  is  taking  a  recompense  for 
an  act  which  is  of  a  criminal  nature,  and  acts  of  that  nature  do  not 
entitle  to  a  recompense  in  virtue  of  a  contract. — 499. 

Hire  is  not  due  immediately  on  concluding  the  contract,  but  becomes 
claimable  on  one  of  three  grounds ;  for  it  is  claimable  in  advance,  in 
virtue  of  a  previous  agreement,  or  in  advance  independent  of  such  agree- 
ment, or  in  consequence  of  the  hirer  obtaining  the  thing  contracted 
for.^-491. 

If  a  person  hire  a  camel  to  Mecca  (for  instance),  the  owner  is  at 
libertv  to  insist  upon  the  hire  stage  by  stage,  because  the  object  was  to 
travel  by  stages.— 491. 

If  the  hirer  stipulate  with  the  workman  that  he  shall  himself  perform 
the  WORK,  he  (the  workman)  is  not  at  liberty  to  employ  any  other  person  ; 
because  the  subject  of  the  contract  is  the  work  of  this  person  and  not  of 
any  other,  and  therefore  the  right  of  the  hirer  is  connected  with  his  work 
m  particular,  in  the  same  manner  as  the  right  of  the  person  who  hires  a 
place,  or  an  article  is  connected  with  the  use  of  that  particular  place  or 
article.  If,  on  the  other  hand,  the  work  be  absolute,  without  any  stipula- 
tion that  the  workman  shall  himself  perform  it  (as  if  a  person  were  to  say 
to  a  tailor,  "  make  up  this  garment"),  the  workman  is  at  libertv  to  hire  any 
other  person  to  perform  the  work,  as  the  right  of  the  hirer,  in  this  instance, 
is  merely  to  tailor*8  work,  which  may  be  performed  either  by  this  or  by 
any  other  tailor,  in  the  same  manner  as  tne  payment  of  a  debt,  which  may 
be  made  either  by  the  debtor  himself  or  by  any  other  person.— 493. 
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Mortgage. 

DEFINITION. 

Rahn  literally  rigmfiee,  to  detain  a  thing  on  any  accoimt  whatever. 
In  the  language  of  the  law  it  means  the  detention  of  a  thing  on  accoimt 
of  a  claim  which  may  be  answered  by  means  of  that  thing,  as  in  tiie  case 
of  debt— 630. 

It  is  unlawfol  to  pawn  an  indefinite  part  of  anything,  ^af ei  main- 
tains that  it  is  lawful.— 635. 

It  is  not  lawful  to  pledge  fruit  without  the  trees  which  bear  it,  crops 
without  the  land  on  which  they  are  produced,  or  trees  without  the  ground 
on  which  they  stand  ;  for  as  the  pledge,  in  all  these  cases,  has  a  natural 
connection  with  an  article  which  is  unpledged,  it  is  therefore  in  effect 
indefinite,  until  such  time  as  it  be  separated  from  that  article.  In  the 
same  manner  also,  it  is  unlawful  either  to  pawn  a  piece  of  ground  with- 
out the  trees  which  are  produced  upon  it,  a  field  without  its  producer 
or  a  tree  without  its  fruit ;  because  in  these  cases  a  mortgage  is  induced 
of  an  article  naturally  conjoined  with  another  which  is  not  pledged.— ^^. 

PARTIES. 

It  is  lawful  for  a  FATHER  to  pledge,  in  security  of  his  own  debt* 
the  slave  of  his  infant  child ;  for  a  father  hast  he  privilege  of  depositing 
the  goods  of  his  infant  child  in  trust,  and  to  pledge  them  is  still  more  con- 
ducive to  the  interest  of  the  proprietor  than  to  pledge  them  in  trust,  since 
if  a  pledge  be  lost  it  must  be  accounted  for,  whereas  a  trustee  is  not  res- 
ponsible for  the  deposit  in  his  hands.  A  GUARDIAN  also  is  the  same  as 
a  father  in  this  particular,  because  such  an  authority  vested  in  him  is  bene- 
ficial to  the  child.— 638. 

As,  therefore,  the  contract  of  pawn  is  valid  in  this  instance,  it  follows 
that  in  the  case  of  the  pledge  being  destroyed  in  the  pawnee's  hands,  he 
is  considered  to  have  received  payment  of  his  debt,  and  that  the  father  or 
guardian  are  responsible  to  the  infant,  as  having  discharged  their  debt  by 
means  of  his  property. — 639. 

In  like  maimer  it  is  lawful  for  a  father  or  ffuardian  to  order  the 
pawnee  to  sell  his  pledge  ;  for  both  of  these  have  the  privilege  of  selling 
the  goods  of  their  infant  ward. — 639. 

If  a  father  pawn  the  goods  of  his  infant  child  into  his  own  hands 
for  debt  due  from  the  child,  or  into  the  hands  of  another  of  his  children 
being  an  infant,  or  of  his  slave,  being  a  merchant  and  not  in  debt,  it  is 
lawful.— 639. 

It  is  not  lawful  for  a  guardian  to  pledge  into  his  own  hands  goods 
belonging  to  his  ward  on  account  of  a  debt  due  to  him,  or  into  the  hands 
of  his  child  being  an  infant,  or  into  the  hands  of  his  slave,  being  a  mer- 
chant and  free  from  debt  (nor  is  it  permitted  to  him  to  give  anything  of 
his  own  in  pawn  into  the  hands  of  an  orphan  for  a  debt  owing  to  the 
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orphan  from  himself)  ;  for  a  guardian  being  merely  an  agent,  cannot  of 
coarse  have  a  double  capacity  in  contracts.--639. 

If  a  guardian  purchase  victuals  or  apparel  for  the  use  of  his  ward,  and, 
having  debited  him  for  the  price,  take  in  pawn  part  of  his  goods  as  a 
security  for  the  debt,  it  is  valid. — 639. 

If  a  father  pawn  the  goods  of  his  infant  son,  and  the  infant  attain 
maturity,  still  he  is  not  at  liberty  to  annul  the  contract  of  pa¥m  and  take 
back  the  pledge  until  he  shall  have  discharged  the  debt. — 639. 

It  is  lawful  for  a  father  to  pawn  the  goods  of  his  son  for  a  debt  jointly 
due  by  both.  If,  therefore,  the  pledge  be  destroyed,  the  father  must 
compensate  the  son  by  the  payment  of  a  sum  equivalent  to  his  (the 
father^s)  share  of  the  debt— 639. 

If  a  guardian  purchase  victuals  for  an  orphan,  so  as  that  the  price  is 
a  debt  upon  the  orphan,  and  pawn  an  article  belonging  to  the  orphan  as 
a  security  for  the  debt,  and  the  paWnee  take  possession  of  the  same,  and 
the  guardian  then  borrow  it  from  the  pawnee  for  the  use  of  the  orphan, 
and  it  be  destroyed  in  his  (the  guardian^s)  hands,  it  is  no  longer  included 
in  the  contract  of  pawn,  nor  is  any  person  responsible  for  it,  for  the  act 
of  the  guardian  in  this  instance  is  the  same  as  that  of  the  orphan  when 
be  has  attained  maturity,  he  having  borrowed  the  article  for  his  use,  in 
which  case  such  is  the  rule. — 640. 

If  an  EXECUTOR  pawn  part  of  the  effects  of  the  defunct  to  one  of 
his  creditors,  it  is  illegal. — 656. 

HOW  MADE. 

Contracts  of  pawn  are  established  by  declaration  and  acceptance,  and 
are  rendered  perfect  and  complete  by  taking  possession  of  the  pledge.--630. 

If  a  person  purchase  anything  for  a  particular  sum  and  request  of  the 
seller  ''to  keep  his  robe  until  such  time  as  he  pays  him  the  purchase-money,*' 
the  robe  is  considered  as  a  pledge.  In  ev^ry  agreement  regard  is  to  be  had 
to  the  spirit,  not  to  the  letter.-^42. 

BIGHTS  AND  LIABILITIES. 

ACCESSION.— Every  species  of  increase  accruing  from  a  pledge  after 
the  execution  of  the  contract  (such  as  milk,  fruits,  wool,  or  progeny)  belong 
to  the  pawner  as  being  the  o&pring  of  his  property. — 657. 


If  a  person  pledge  or  mortgage  his  house,  and  remain  himself,  or 
«.^p  his  goods  therein,  a  DELIVEBY  to  the  pawnee  is  not  established 
until  he  evacuate  it,  or  withdraw  his  goods  therefrom,  whence,  if  it  be 
destroyed  in  the  interim^  the  pawnee  is  not  answerable. — 636. 

A  pawnee  is  not  permitted  to  LET  out,  or  give  the  PLEDGE  in 
loan.— 633. 

PBIOBITY.— The  tithe  from  the  revenue  of  tithe-lands  held  in  pawn, 
precedes  the  right  of  the  pawnee.— 634. 
18 
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If  a  pawnee  die,  leaving  a  pledged  elave  (for  instance)  in  the  hands  of 
two  pawnees,  and  each  of  uiem  produce  evidence  to  prove  that  the  slave 
had  been  pledged  wboU  v  to  him,  a  moiety  of  the  slave  is  in  that  case 
awaided  in  pledge  to  each. — 643. 

A  contract  of  pawn  is  not  rendered  void  nntil  the  pawnee  RESTORB 
the  PLEDGE  to  the  pawner,  according  to  the  prescribed  mode  of  annul- 
ment~633. 

If  the  pledge  perish  in  the  hands  of  the  pawnee,  after  the  parties 
have  in  concert  dissolved  the  contract,  his  debt  is  in  that  case  considered 
as  discharged,  provided  the  vcdue  of  the  pledge  be  adequate  to  it,  the 
agreement  being  still  held  in  force. — 633. 

If  the  pawner  empower  a  trustee  to  SELL  his  pledge,  and  he  sell  it 
accordingly,  either  for  ready  money  or  on  credit,  it  is  lawful,  the  power 
of  the  pawner  to  sell  it  being  indisputable.— 632. 

If  a  pawner  die,  his  executor  is  empowered  to  sell  the  pledge  and 
discharge  the  debt,  provided  he  obtain  the  consent  of  the  pawnee.— -656. 

If  the  pawner  sell  the  pledge  without  the  consent  of  the  pawnee,  the 
■ale  remains  suspended  upon  his  will,  because  of  his  right  being  involved 
in  the  pledge. — 647. 

A  pawnee  has  not  a  power  of  selling  the  pledge  without  the  consent 
of  the  pawner,  as  the  property  of  it  belongs  absolutely  to  him. — 645. 

If  the  pawner  constitute  the  pawnee,  or  any  other  person  of  character, 
an  agent  for  the  sale  of  the  pledge  towards  eifecting  a  discharge  of  his 
debt  at  the  expiration  of  the  stipulated  term,  such  agency  is  valid. — 645. 

If  a  pawner  TRANSFER  the  debt,  which  he  owes  the  pawnee,  upon 
another  person  who  agrees  to  pay  the  same,  and  the  pawnee,  hHviug 
asieuted  to  such  transfer,  acquit  the  pawner  of  the  debt,  and  the  pledge 
be  afterwards  destroyed  iu  the  pawnee's  hands,  the  transfer  is  tbereby 
rendered  inefEectual,  and  the  claim  of  the  pawnee  is  annihilated  ;  fur 
altbough,  iu  consequence  of  the  transfer,  the  transferrer  (the  pawner)  be 
acquitted  of  any  further  concern  iu  the  matter,  yet  this  acquittance  is  the 
same  as  an  actual  payment. — 659. 

It  is  not  lawful  for  the  pawnee  to  enjoy,  in  any  shape,  the 
USUFROCT  of  the  pledge.— 633. 

Sale  of  Immoveables. 

DEFINITION. 

Beeya,  or  sale,  in  the  language  of  the  law,  signifies  an  exchange  of 
property  for  property  with  the  mutual  consent  of  the  parties. — 241. 

A  sale  is  invalid  where  it  is  lawful  with  respect  of  its  essence,  bat 
not  with  respect  of  its  quality,  and  null,  where  the  subject  is  not  of  an 
appreciable  nature  ;  and  the  terms  *'  invalid*  and  '  null'  are  (^ten  indiscri- 
minately used.— 266. 
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A  sale  in  exdiange  for  carrion,  blood,  or  the  person  of  a  freeman,  is 
null,  because  none  of  these  cases  bears  the  characteristic  of  sale  (namely, 
an  exchange  of  property  for  property),  since  these  articles  do  not  consti- 
tute property  with  any  person.  A  sale  in  exchange  for  wine  or  pork  (on 
the  other  hand^  is  merely  invalid  because  the  characteristic  of  sale 
does  exist  in  tnese  instances,  as  these  articles  are  considered  as  pro« 
party  with  some  descriptions  of  people,  such  as  Christians  and  Jews  ;  but 
tliey  do  not  constitute  property  with  Mussulmans,  and  a  contract 
comprehending  these  articles  is  therefore  invalid. — 266. 

If  a  person  sell  a  slave,  on  condition  that  "  he  shall  serve  him  for 
the  space  of  two  months  after  the  sale,"  or  a  house,  on  condition  that  "  he 
shall  reside  in  it  for  the  space  of  two  months  after  the  sale,"  or  if  a 
person  sell  any  other  article,  on  condition  of  the  purchaser's  lending  him 
a  dirm  (for  instance)  or  making  him  some  present,  the  sale  so  suspended 
on  any  of  these  conditions  is  invalid. — 274. 

If  a  person  purchase  cloth  on  condition  that  the  seller  sew  it  into 
the  form  of  a  vest  on  his  account,  the  sale  is  in  such  case  invalid,  since 
this  condition,  besides  being  attended  with  an  advantage  to  the  purchaser, 
is  not  a  requisite  of  the  contr^ict  of  sale.  Moreover  this  necessarily 
supposes  the  implication  of  terms  of  two  difEerent  contracts,  that  is,  either 
of  sale  and  loan,  or  of  sale  and  hire. — 274. 

If,  however,  the  condition  of  suffering  the  fruit  to  remain  on  the 
tree  be  stipulated,  the  sale  is  null,  because  such  a  condition  is  illegal, 
since  it  implicates  together  the  right  of  property  of  the  two  parties,  which 
is  repugnant  to  the  nature  of  sale,  and  every  condition  of  this  kind  invali- 
dates the  sale.  Besides,  in  this  case,  it  must  necessarily  follow  that  one 
deed  is  interwoven  with  another  ;  in  other  words,  that  either  a  loan  or  a 
lease  is  implicated  with  the  sale,  which  is  unlawful. — 246. 

HOW  MADE. 

Sale  is  completed  by  declaration  and  acceptance,  the  speech  of  the 
first  speaker  of  the  contracting  parties  being  termed  the  declaration,  and 
that  01  the  last  speaker  the  acceptance. — 241. 

When  the  declaration  and  acceptance  are  absolutely  expressed,  without 
any  stipulations,  the  sale  becomes  binding,  and  neither  party  has  the  power 
of  retracting,  unless  in  a  case  of  a  defect  in  the  goods,  or  their  not  having 
been  inspected. — 242. 

RIGHTS  AND  LIABILITIEa 

The  rights  of  a  sale  are  things  essentially  necessary  to  the  use  of  the 
subject  of  the  sale,  such  as,  in  the  purchase  of  a  house,  the  right  of  passing 
through  the  road  that  leads  to  it,  or,  in  the  purchase  of  a  well,  the  right 
of  drawing  water  from  it  APPENDAGES  imply  things  from  which  an 
advantage  is  derived,  but  in  a  subordinate  degree,  such  as  a  cookroom 
or  a  dram.— 293,  294. 

If  a  person  purchase  a  manzil  above  which  there  is  another  manzil, 
he  is  not  entitl^  to  the  upper  manzil,   unless  he  have  stipulated  the 
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purchase  of  themanzil  '^  with  all  its  rights  and  all  its  appendages,*^  or ''  with 
everything  great  and  small  apon  it,  in  it,  or  of  it*  if,  on  the  other  hand, 
a  person  purchase  a  bait  above  which  there  is  another  bait,  with  a  stipu- 
lation of  all  its  rights,  still  he  is  not  entitled  to  the  upper  bait.  But  if  a 
person  purchase  a  dar  (that  is,  a  serai)  with  its  enclosure,  he  is  entitled 
to  the  upper  storeys  and  the  offices ;  because  the  term  '  dar*  signifies  a  place 
comprehended  within  an  enclosure,  which  is  considered  as  the  original 
subject,  and  of  which  the  upper  storey  is  a  dependant  part — 294. 

If  a  person  purchase  a  room  (bait)  in  a  house  (dar)  or  dwelling-place 

Saanzil),  he  is  not  entitled  to  the  use  gf  the  road,  unless  behave  stipulatal 
e  rights  and  appendages,  or  the  great  and  small  belonging  to  it  In  the 
same  manner,  in  the  sale  of  land,  a  well  or  drain  is  not  included,  unless 
by  a  specification  of  the  rights  or  appendages,  because  they  are  not  con- 
sidered as  a  part  of  the  ground,  but  as  a  dependant  on  it  It  is  otherwise 
with  respect  to  a  lease,  for  that  virtually  includes  the  well  and  road  with- 
out any  specification,  because  the  object  of  a  lease  is  an  usufruct,  which 
is  not  to  be  obtained  but  by  the  use  of  the  road  and  well,  and  it  is  not  a 
custom  amongst  farmers  to  rent  a  road  or  a  well. 

But  the  object  of  a  sale  may  be  answered  without  the  necessity  of 
including  the  road  or  well,  since  it  is  customary  amongst  purchasers  to 
sell  and  trade  with  the  subjects  of  their  purchase,  and  to  dispose  of  them 
into  the  hands  of  another ;  whence  an  advantage  is  derived  from  the 
transaction,  without  the  road  or  other  appendage  being  included. — 294. 

The  DISSOLUTION  OF  a  SALE  previous  to  taking  possession  of 
the  article  sold,  whether  of  a  moveable  or  immoveable  description,  is  a 
breaking  off,  according  to  Haneefa.  According  to  Aboo  Yoosaf,  it  is  a 
breaking  ofE  with  regard  to  moveable  property  only. — 281. 

A  dissolution  with  respect  to  immoveable  property,  on  the  contrary, 
previous  to  the  taking  possession  of  it,  is  a  sale  according  to  Aboo  Yoosaf, 
as  he  holds  that  the  sale  of  immoveable  property,  previous  to  tiie  seizin 
of  it,  is  lawful— 281. 

If  a  person  sell  the  place  of  his  abode  (in  other  words,  his  house),  the 
foundation  and  superstructure  are  both  included  in  such  sale,  alUiough 
they  may  not  have  been  specified  by  the  seller,  because  they  are  compre- 
hended in  the  common  acceptation  of  the  term ;  and  also  because,  being 
joined  to  the  ground  in  the  nature  of  FIXTUBEIS,  they  are  considered  as 
dependant  parts  of  it. — 245. 

In  a  sale  of  land,  the  trees  upon  it  are  included,  although  they  be  not 
specified,  because  they  are  joined  to  it,  in  the  same  manner  as  foundation 
and  superstructure  in  the  preceding  case. — 246. 

In  a  sale  of  ground,  the  grain  then  growing  on  it  is  not  included, 
unless  particularly  specified  by  the  seller  ;  because  it  is  joined  to  the 
^ound,  not  as  a  fixture,  but  for  the  puipose  of  being  cut  away  from  it, 
m  the  same  manner  as  goods  of  any  kind  which  may  have  been  placed 
upon  it. — 246. 

So  also  if  a  person  should  sell  a  tree  on  which  fruit  is  growing,  the 
fruit  belongs  to  the  seller,  unless  it  had  been  specifically  included  m  the 
sale.— 245. 
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If  a  person  sell  a  piece  of  ground  in  which  seed  has  heen  sown,  but 
of  which  the  CTOwth  has  not  appeared  above  ground,  in  this  case  the  seed 
is  not  included  in  the  sale. — 246. 

If  a  person  possessing  the  option  of  inspection  should  die,  the  option 
in  such  case  becomes  null,  for  (according  to  our  doctors)  it  is  not  a 
HEREDITAMENT,  as  has  already  been  explained  in  treating  of  optional 
conditions. — 257. 

In  a  SALE  that  is  NULL,  the  purchaser  is  not  empowered  to 
perform  any  act  with  respect  to  the  subject  of  the  sale,  but  it  remains  as  a 
trust  in  his  hands,  according  to  some  of  our  modem  doctors. — 267. 

If  a  jperson  purchase  a  house  by  an  invalid  sale,  and  afterwards 
convert  it  mto  a  mosque,  he  is  in  that  case  responsible,  according  to  Haneef  a, 
for  the  value  of  the  house. — 277. 

The  stipulation  of  a  condition  of  OPTION,  on  the  part  either  of  the 
seller  or  purchaser,  is  lawful,  and  it  may  be  stipulated  to  continue  for 
three  days  or  less,  but  it  must  not  be  extended  beyond  that  term. — 248. 

An  optional  condition  is  where  one  of  the  parties  stipulates  it  as  a 
condition  that  he  may  have  the  option,  for  a  period  of  two  or  three  days,  of 
annulling  the  contract  if  he  please. — 248. 

If  the  seller  stipulate  a  condition  of  option,  the  right  of  property 
over  the  goods  does  not  in  that  case  shift  from  him,  because  the  comple- 
tion of  the  sale  depends  on  the  mutual  consent  of  the  parties,  and  the 
condition  of  option  evinces  that  the  seller  has  not  completely  consented. 
—249. 

If  the  merchandise,  where  the  stipulation  of  option  is  on  the  part  of 
the  purchaser,  perish  or  be  destroyed,  the  purchaser  is  in  that  case 
answerable  for  tne  price. — 250. 

It  is  otherwise  where  the  merchandise  perishes  in  the  possession  of 
the  purchaser  when  the  option  had  been  stipulated  by  the  seller  ;  for  in 
this  case  the  purchaser  is  answerable  only  for  the  value.— 250. 

If  the  condition  of  option  be  stipulated  by  the  purchaser,  the  right 
of  property  over  the  goods  shifts  from  the  seller,  because  the  sale  is 
rendered  complete  on  his  part.  The  right  of  property,  however,  although 
it  shift  from  the  seller,  does  not  vest  in  the  purchaser. — 250. 

In  case  of  a  sale  on  a  condition  of  option,  it  is  lawful,  according  to 
Haneefa  and  Mohammed,  for  the  party  possessing  the  option  to  annul 
the  contract  within  the  stipulated  period,  or  to  confirm  it  ;  which  latter 
he  may  do  without  the  knowledge  oi  the  other  party,  but  it  is  not  lawful 
for  him  to  annul  it  without  the  knowledge  of  the  other. — 251. 

If  a  person  possessing  the  right  of  option  in  a  sale  should  die,  the 
sale  is  then  complete,  and  the  right  of  option  becomes  void,  and  does 
not  descend  to  his  heir. — 252. 

If  a  person  purchase  a  house  under  a  condition  of  option,  and 
the  adjoining  house  be  afterwards  sold  before  the  expiration  of  the  period 
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of  option,  and  the  purchaser  tinder  the  condition  of  option  claim  the  right 
of  Shaffa,  in  this  case  his  assent  to  the  first  sale  is  thereby  virtually  given, 
and  his  right  of  option  exists  no  longer. — 254. 

If  a  person  purchase  an  article  without  having  seen  it,  the  sale  of 
such  article  is  valid,  and  the  purchaser  after  seeing  it  has  the  option  of 
accepting  or  rejecting  it  as  he  pleases. — 255. 

The  right  of  option  of  inspection  is  not,  like  an  optional  condition, 
confined  to  a  particular  period  ;  on  the  contrary,  it  continues  in  force  until 
something  take  place  repugnant  to  the  nature  of  it. — 255. 

If  a  person  should  look  at  a  heap  of  grain,  or  at  the  outward  appear- 
ance of  cloth  which  is  folded  up,  or  at  the  face  of  a  female  slave,  or  at 
the  face  and  posterior  of  an  animal,  and  then  make  purchase  of  the  same, 
he  has  no  option  of  innpection.  In  short  it  is  a  rule  that  the  sight  of  all 
the  parts  of  the  merchandise  is  not  a  necessary  condition,  because  it  is 
often  impracticable  to  obtain  it,  and  therefore  it  is  sufficient  to  view  that 
part  whence  it  may  be  known  how  far  the  object  of  the  purchaser  will  be 
obtained. — 255. 

If  a  person  look  at  the  front  of  a  house,  and  then  purchase  it,  he  has 
no  option  of  inspection,  although  he  should  not  have  seen  the  apartments. 

The  inspection  of  an  agent  appointed  to  take  ponsession  of  an  article 
purchased  is  equivalent  to  the  inspection  of  the  purchaser,  and  conse- 
quently, after  the  inspection  of  such  agent,  the  purchaser  has  no  power 
of  rejecting  the  article  purchased,  unless  in  a  case  of  defect. — 256. 

If  a  person  purchase  and  take  possession  of  an  article,  and  should 
afterwards  discover  it  to  have  been  defeciive  at  the  time  of  sale,  it  is  at 
his  option  either  to  take  it  for  tlie  full  price  or  to  reject  it — 258. 

It  is  not  lawful  for  a  person  to  sell  moveable  property  which  he 
may  have  purchased  until  he  receive  POSSESSION  of  the  same. — 286. 

The  sale  of  land,  previous  to  seizin,  is  lawful  according  to  Haneefa 
and  Aboo  Yoosaf .— 286. 

SHAFFA,  in  the  language  of  the  law,  signifies  the  becoming  proprietor 
of  lands  sold  for  the  price  at -which  the  purchaser  has  bought  thein,  although 
he  be  not  consenting  thereunto.  This  is  termed  Shaffa,  because  the  root 
from  which  ShafEa  is  derived  signifies  conjunction,  and  the  lands  sold  are 
here  conjoined  to  the  land  of  the  Shaffee,  or  person  claiming  the  right  of 
pre-emption.  —547. 

The  right  of  Shaffa  appertains — I.,  to  a  partner  in  the  property  of  the 
land  sold  ;  II.,  to  a  partner  in  the  immunities  and  appendages  of  the  land 
(such  as  the  right  to  water  and  to  roads)  ;  and  III.,  to  a  neighbour. 

A  partner  merelv  in  the  road  or  the  rivulet,  or  a  neighbour,  cannot  be 
entitled  to  the  privilege  of  ShafEa  during  the  existence  of  one  who .  is  a 
partner  in  the  property  of  the  land,  for  his  is  the  superior  right,  as  has 
neen  already  shown.— -549. 
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If  a  partner  in  the  property  of  the  land  relinquish  his  right  of  Shaffa, 
it  devolves  next  to  him  who  is  a  partner  in  the  road  ;  and  if  he  also 
relinquish  his  right,  it  falls  to  the  Jar  Molasick,  or  person  whose  house  is 
situated  at  the  hack  of  that  which  is  the  object  of  ShafEa,  having  the  entry 
to  it  by  another  road. — 549. 

A  person  who  is  a  joint  proprietor  of  only  a  part  of  the  property  sold 
(such  as  a  partner  in  a  particular  room  or  wall  of  a  house),  has  a  right 
superior  to  one  who  is  neighbour  to  that  particular  part,  so  likewise  baa 
he  a  right  superior  to  one  who  is  a  neighbour  to  the  rest  of  the  house. 
This  is  an  approved  maxim  of  Aboo  i  oosaf,  for  the  conjunction  holds 
stronger  in  th^ case  of  a  person  who  is  a  joint  proprietor  of  only  a  part  of 
the  houne,  than  in  that  oi  one  who  is  merely  a  neighbour. — 549. 

When  there  is  a  plurality  of  persons  entitled  to  the  privilege  of 
ShafiEa,  the  right  of  all  is  equal,  and  no  regard  is  paid  to  the  extent  of 
^eir  several  properties. — 549. 

If  some  of  the  partners  happen  to  be  absent,  the  whole  of  the  ShafEa  is 
to  be  decreed  equally  amongst  those  who  are  present. — 549. 

If  the  Eazee  should  have  decreed  the  whole  of  the  ShafPa  to  one  who  is 
present,  and  an  absentee  afterwards  appear  and  claim  his  right,  the  Kazee 
must  decree  him  the  half,  and  so  likewise  if  a  third  appear,  he  must  decree 
him  one-third  of  the  shares  respectively  held  by  the  other  two,  in  order 
that  thus  an  equality  may  be  established  amoDgst  them. — 550. 

A  Mussulman  and  a  Zimmee,  being  equally  affected  by  the  principle 
on  which  Shaffa  is  established,  and  equally  coocerned  in  its  operations, 
are  therefore  on  an  equal  footing  in  all  cases  regarding  the  privilege  or 
Shaffa ;  and  for  the  same  reason,  a  man  or  a  womau,  an  infant  or  an  adult,  a 
just  man  or  a  reprobate,  a  free  man  or  a  slave  (being  either  a  Mokatib  or 
a  Mazoon),  are  all  equal  with  respect  to  Shaffa* — 558. 

The  privilege  of  Shaffa  takes  place  with  respect  to  immoveable 
property,  notwithstanding  it  be  incapable  of  division,  such  as  a  bath,  a 
mill,  or  a  private  road. — 558. 

It  is  observed,  in  the  abridgment  of  Kadooree,  that  Shaffa  does  not 
affect  even  a  house  or  trees  when  sold  separately  from  the  ground  on 
which  they  stand.  This  opinion  (which  is  also  mentioned  in  the  Mabsoot) 
is  approved,  for  as  buildings  and  trees  are  not  of  a  permanent  nature,  they 
are  therefore  of  the  class  of  moveables.  There  is,  however,  an  exception 
to  this  in  the  case  of  the  upper-storey  of  a  house,  for  it  is  subject  to  Shaffa, 
whence  the  proprietor  of  the  under-storey  is  the  Shaffee,  as  is  also  the 
proprietor  of  the  upper  the  Shaffee  of  the  under  one,  notwithstanding  their 
entries  be  by  different  roads. — 558. 

When  a  man  acquires  a  property  in  land  for  a  consideration  (in  the 
manner,  for  instance,  of  a  grant  for  a  consideration),  the  privilege  of 
Shaffa  takes  place  with  respect  to  it,  because  it  is  in  the  power  of  the 
Shaffee  to  f  ulhl  the  stipulation. — 558. 

The  privilege  of  Shaffa  cannot  take  place  relative  to  a  house  assigned 
by  a  man  as  a  dower  to  his  wife,  or  by  a  woman  to  her  husband,  as  the 
condition  on  which  he  is  to  grant  her  a  divorce,  or  which  is  settled  on  a 
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person  as  bis  hire  or  reward,  or  made  over  in  composition  for  wilful 
murder,  or  assigned  over  as  the  ransom  of  a  slave ;  for  with,  as  it  is  a  rule, 
that  ShafEa  shall  not  take  place  unless  there  exist  an  exchange  of  property 
for  property,  which  is  not  the  case  in  any  of  these  instances,  as  the  matters 
to  which  the  house  is  opposed  are  not  property. — 659. 

The  privilege  of  Shaffa  does  not  operate  relative  to  a  house  concerning 
which  there  has  been  a  dispute  betwixt  two  men,  compromised  by  the 
defendant  (who  was  the  possessor)  paying  the  plaintiff  a  sum  of  money 
after  denying  his  claim ;  for  in  this  case,  the  compromise  being  made 
after  the  denial,  the  house,  in  the  imagination  of  the  defendant,  still 
belongs  to  him  under  his  original  right  of  property,  and  consequently  no 
sale  or  exchange  of  property  for  property  can  here  be  established  in  regard 
to  him. — 669. 

The  privile^  of  Shaffa  is  not  admitted  in  the  case  of  grants,  unless 
when  the  grant  is  made  for  a  consideration,  in  which  case  it  is,  in  effect, 
ultimately  a  sale. — 669. 

If  a  man  sell  his  house  under  a  condition  of  option,  the  privilege  of 
ShafEa  cannot  take  place  with  respect  to  that  house,  the  power  reserv^  by 
the  seller  bein^  an  impediment  to  the  extinction  of  his  right  of  property  ; 
but  when  he  relinquishes  that  power,  the  impediment  ceases,  and  the  privi- 
lege of  ShafEa  takes  place,  provided  the  Shaffee  prefer  his  claim  immedi- 
ately.   This  is  approved.---659. 

If,  on  the  contraiy,  a  man  purchase  a  house  under  a  condition  of  option, 
the  privilege  of  Shaffa  takes  place  with  respect  to  it,  for  such  a  power 
reserved  by  the  purchaser  is  held,  in  the  opinion  of  all  ^e  learned, 
to  be  no  impediment  to  the  extinction  of  the  seller^s  right  of  property,  and 
that  the  right  of  Shaffa  is  founded  and  rests  upon  the  extinction  of  the 
seller's  right  of  property,  as  has  been  already  explained.^-660. 

If  two  or  more  partners  divide  the  ground  in  which  they  have  hitherto 
held  a  joint  property,  the  privilege  of  ShafEa  cannot-  be  claimed  by  any 
neighbour.— -660. 

If  five  persons  purchase  a  house  from  one  man,  the  ShafEee  may  take 
the  proportion  of  any  one  of  them.  If,  on  the  contrary,  one  man  purchase 
a  house  from  five  persons,  the  ShafEee  may  either  take  or  relinquish  the 
whole,  but  is  not  entitled  to  take  any  particular  share  or  proportion. — 664. 

If  a  man  purchase  one-half  of  a  house,  and  afterwards  the  seller  and 
purchaser  make  the  partition  betwixt  themselves,  the  ShafEee  may  either 
take  or  relinquish  that  half  which  fell  to  the  lot  of  the  purchaser,  on 
whichever  side  it  happens  to  be  situated ;  but  he  cannot  object  to  the 
partition  and  insist  upon  a  new  one . — 664. 

*  Where  a  purchaser,  under  an  invalid  sale,  builds  upon  the  ground 
he  has  purchased,  the  neighbour  has  no  right  of  ShafEa  therein,  according 
to  the  two  disciples,  any  more  than  previous  to  the  purchase.' — 277. 

The  privilege  of  ShafEa  is  established  after  the  sale ;  for  it  canuot 
take  place  until  it  be  manifest  that  the  proprietor  is  no  longer  inclined  to 
keep  nis  house,  and  this  is  manifested  by  the  sale  of  it.— 660. 
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The  right  of  Shaffa  is  not  established  until  the  demand  be  regularly 
made  in  the  presence  of  witnesses,  and  it  is  requisite  that  it  be  made  as 
soon  as  possible  after  the  sale  is  known,  for  the  right  of  ShnfPa  is  but  a 
feeble  right,  as  it  is  the  disseizing  another  of  his  property  merely  in  order 
to  prevent  apprehended  inconyeniences. — 550. 

When  the  demand  has  been  regularly  made  in  the  presence  of 
witnesses,  still  the  ShafEee  does  not  become  proprietor  of  the  house  until  the 
purchaser  surrender  it  to  him,  or  until  the  magistrate  pass  a  decree, 
oecause  the  purchaser's  property  was  complete,  and  cannot  be  transferred 
to  the  ShafEee  but  by  his  own  consent,  or  by  a  decree  of  a  magistrate,  in 
the  same  manner  as  in  the  case  of  a  retraction  of  a  grant,  where  the 
property  of  the  grantee  being  completely  established  by  the  grant,  it 
cannot  be  transferred  to  the  grantor  but  by  the  surrender  ol  the  grantee 
or  by  a  decree  of  a  magistrate. — 550. 

Claims  to  Shaffa  are  of  three  kinds.  The  first  of  these  is  termed 
Talb  Mawasibat,  or  immediate  claim,  where  the  Shaffee  prefers  his  claim 
the  moment  he  is  apprised  of  the  sale  being  concludea  ;  and  this  it  is 
necessary  that  he  should  do,  insomuch  that  if  he  make  any  delay  his 
right  is  thereby  invalidated. 

If  the  Shaffee  receive  a  letter  which,  either  in  the  beginning  or  the 
middle,  apprises  him  of  the  circumstance  of  hia  Shaffa,  and  he  read  it  on 
to  the  end,  his  right  of  ShafEa  is  thereby  invalidated.— -550. 

In  another  place,  however,  it  is  reported  from  him  that  if  the  man 
claim  his  Shaffa  in  the  presence  of  the  company  amongst  whom  he  may 
be  sitting  when  he  receives  the  intelligence,  he  is  the  Shaffee,  his  ri^ht 
not  being  invalidated,  uuless  he  delay  asserting  it  till  after  the  company 
have  broken  up. — 550. 

It  is  not  material  in  what  words  the  claim  is  preferred,  it  being  suffi- 
cient that  they  imply  a  claim. — 551. 

When  news  of  the  sale  is  brought  to  the  Shaffee,  it  is  not  necessary, 
according  to  Haneefa,  that  he  assert  his  intention  of  claiming  the  Shaffa 
before  witnesses,  unless  the  news  be  communicated  to  him  by  two  men, 
or  one  man  and  two  women,  or  one  upright  man. — 551. 

The  second  mode  of  claim  to  Shaffa  is  termed  the  Talb  Takreer  wa 
Ish-had,  or  claim  by  affirmation  and  taking  to  witness ;  and  this  also  is 
requisite,  because  evidence  is  wanted  in  order  to  establish  proof  before 
the  magistrate,  and  it  is  probable  that  the  claimant  cannot  have  witnesses 
to  the  Tdlb  Mawasibat,  as  that  is  expressed  immediately  on  intimation 
being  received  of  the  sale.  It  is  therefore  necessary  afterwards  to  make* 
the  Talb  Ish-had  wa  Takreer,  which  is  done  by  the  Shaffee  taking  some 
person  to  witness,  either  against  the  seller,  if  the  ground  sold  be  still  in 
his  possession,  or  against  the  purchaser,  or  upon  the  spot  regarding  which 
the  dispute  has  arisen  ;  and  ut»on  the  Shaffee  thus  taking  some  person  to 
witness,  his  right  of  Shaffa  is  fully  established  and  confirmed. — 551. 

The  third  mode  of  claim  to  Shaffa  is  termed  Talb  Khasoomat,  or  claim 
by  litigation,  which  is  performed-  by  the  Shaffee  petitioning  the  Kazee 
to  command  the  purchaser  to  surrender  up  the  ground  to  him,  the  method 
of  doing  which  will  hereafter  be  particularly  explained.— 551. 
19 
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If  the  Shaifee  delay  making  claim  by  litigation,  still  his  right  does 
not  drop,  according  to  Haneef  a.  Such  also  is  the  generally  received 
opinion,  and  decrees  pass  accordingly.  There  is  likewise  one  opinion 
recorded  from  Aboo  Yoosaf  to  the  same  effect.  Mahommed  maintains  that 
if  the  Shaffee  postpone  the  litigation  for  one  month  after  the  taking  of 
evidence,  his  right  drops.  This  is  also  the  opinion  of  Ziffer;  and  it  is 
related,  as  an  opinion  of  Aboo  Yoosaf,  that  the  right  of  the  Shaffee  becomes 
null  if  he  delay  the  litigation  after  the  Kazee  has  held  one  court ;  for,  if 
he  willingly,  and  without  alleging  any  excuse,  omit  to  commence  the 
litigation  at  the  first  court  held  by  the  Kazee,  it  is  a  presumptiye  proof  of 
his  having  declined  it. — 651. 

If  the  Shaffee  delay  to  pay  the  price  to  the  purchaser  after  the  ELasee 
has  ordered  him,  still  bis  privilege  of  Shaffa  is  not  invalidated,  for  it  has 
become  firmly  established  by  the  litigation  and  the  decree  of  the 
Kazee.— 552. 

If  the  seller  abate  a  part  of  the  price  to  the  purchaser,  the  Shaffee  is 
entitled  to  the  benefit  of  such  abatement. — 555. 

If  the  purchaser  wilfully  break  down  the  erections,  the  Shaffee  may 
either  resign  his  claim,  or  may  take  the  area  of  ground  for  a  proportion- 
able part  of  the  original  price,  but  he  is  not  entitled  to  the  ruinB.-^57. 

If  the  Kazee  decree  in  favour  of  the  Shaffee  at  a  time  when  he  has  not 
yet  seen  the  property  in  dispute,  he  (the  Shaffee)  has  an  option  of  inspec- 
tion, and  if  any  defect  be  afterwards  discovered  in  it,  he  has  an  option 
from  defect,  and  may,  if  he  please,  reject  it,  notwithstanding  the  purchaser 
should  have  excepted  such  defect  from  the  bargain,  or,  in  other  words, 
should  have  exempted  the  seller  from  responsibility  for  such  defect. — 553. 

If  a  man  purchase  a  house  or  garden  subject  to  a  claim  of  Shaffa,  and 
the  building  (owing  to  some  unforeseen  calamity)  be  destroyed,  or  the  trees 
decay,  it  rests  in  the  option  of  the  Shaffee  either  to  resign  the  house  or 
garden,  or  to  take  it  and  pay  the  full  price. — 557. 

If  the  Shaffee,  previous  to  the  decree  of  the  Kazee,  sell  the  house  from 
which  he  derives  his  right  of  Shaffa,  the  reasons  or  grounds  of  his  right 
being  thereby  extinguished,  the  right  itself  is  invalidated,  notwithstand- 
ing he  be  ignorant  of  the  sale  of  the  house  to  which  it  related.— 562. 

If  the  purchaser  die,  yet  the  right  of  Shaffa  is  not  extinguished,  for  the 
Shaffee  who  is  entitled  to  it  still  exists,  and  no  alteration  has  taken  place 
in  the  reasons  or  grounds  of  his  right. — 562. 

If  the  Shaffee  die,  his  right  of  Shaffa  becomes  extinct  Shaffee  main- 
tains that  the  right  of  Shaffa  is  hereditary.  The  compiler  of  the  '  Hedaya' 
remarks  that  this  difference  of  opinion  obtains  only  where  the  Shaffee  cQes 
after  the  sale,  but  previous  to  the  Kazee  decreeing  him  the  Shaffa ;  for  if 
he  die  after  the  Kazee  has  decreed  his  Shaffa,  without  having  paid  the 
price,  or  obtained  possession  of  the  property  sold,  his  right  devolvee  to  his 
heirs,  who  become  liable  for  the  price. — 562. 

If  intelligence  be  brought  to  the  Shaffee  of  the  house,  which  is  the 
subject  of  his  right,  being  sold  for  one  thousand  dirms,  and  he  relinquish 
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his  right  of  Shaffa,  and  afterwards  learn  that  the  house  was  sold  for  a  less 
price,  his  resignation  is  not  binding,  and  he  may  still  assert  his  right  of 
ShafEa.— 562. 

If  the  Shaffee  be  first  informed  that  a  particular  person  is  the  purchaser, 
and  thereupon  resign  his  Sbaffa,  and  be  afterwards  learn  that  the  pur- 
chaser was  another  person,  he  is  still  entitled  to  his  Sbaffa,  because  a  man 
might  not  wish  to  have  one  person  for  his  neighbour. — 563. 

If  news  be  brought  to  the  Shaffee  that  one-half  of  the  house  is  sold 
and  he  resign  his  right,  and  it  afterwards  appear  that  the  whole  was  sold, 
he  must  still  in  such  case  claim  his  Shaffa.-—563. 

"Where  a  man  sells  the  whole  of  his  house,  excepting  only  the  breadth 
of  one  yard  eztendiog  along  the  house  of  the  Shaffee,  he  (the  Shaffee) 
is  not  in  this  case  entitled  to  claim  his  privilege,  because  of  his  neigh- 
bourhood being  thus  cut  off.  This  is  a  device  bv  which  the  Shaffee 
may  be  disappointed  of  his  ri^ht ;  and  it  is  still  the  same  if  the  seller 
grant  the  intervening  part  of  his  nouse  as  a  free  gift  to  the  purchaser,  and 
put  him  in  possession  of  it. — 563. 

If  a  man  purchase  a  house  for  a  certain  price,  and  afterwards,  in  lieu 
of  that  price,  give  a  Jamma,  or  gown,  to  the  seller,  the  Shaffee  must  take  the 
house  for  the  price  first  settled,  and  not  for  the  value  of  the  gown,  for  the 
exchanging  of  the  price  for  the  gown  was  a  distinct  and  separate  bargain, 
and  the  price  which  the  Shaffee  is  to  pay  is  on  account  of  the  house,  not  op 
account  of  the  gown.  The  compiler  of  the  ^  Hedaya'  remarks  that  this  also 
is  a  device  by  which  the  right  of  Shaffa,  either  in  a  partner  or  a  neighbour, 
may  be  eluded ;  as  the  house  may  be  sold  for  a  price  equal  to  twice  its 
value,  and  then,  in  lieu  of  that  price,  a  gown  may  be  given  to  the  seller 
equal  to  the  real  value  of  the  house.— ^563. 
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Chapter  IX— WRONGS.  ^ 

DEFINITION. 

EvEBT  invasion  of  a  legal  right,  such  as  the  right  of  property,  or  the 
rights  incident  to  the  possession  of  property,  or  the  right  of  personal  secu- 
rity, constitutes  a  tort,  and  so  does  every  neglect  of  a  legal  duty,  and 
every  injury  to  the  person  or  character  or  reputation  of  another. — Add.  on 
Torts,  Pref.  p.  5. 

"There  must  be  a  damaee  either  already  fallen  upon  the  party  or 
inevitable ;  there  must  also  be  a  thing  done  amiss.* — Hobart,  C.  J.,  in 
Waterer  v.  Freeman,  Hob.  266. 

"  An  action  cannot  be  supported  for  telling  a  bare  naked  lie,  but  if  it 
be  attended  with  damage,  it  then  becomes  the  subject  of  an  action.' — 
Kenyon,  C.  J.,  in  Pasley  v.  Freeman,  3  T.  R.  65. 

"  When  one  man  doth  damage  to  another  by  using  the  same  employ- 
ment, no  action  will  lie,  because  one  man  has  as  much  liberty  to  use  an 
employment  as  another." — 11  Hen.  4  fol.  47. 

Actions  eX'Contractu  are  just  as  much  founded  on  injury  as  the  actions 
which  are  said  to  be  ex-delicto, — Austin. 

Tlie  distinction  between  private  and  public  wrongs,  or  civil  injuries 
and  crimes,  would  seem  to  consist  in  this:  "Where  the  wrong  is  a  civil 
injury,  the  sanction  is  enforced  at  the  discretion  of  the  party  whose  right 
has  been  violated.  Where  the  wrong  is  a  crime,  the  sanction  is  enforced 
at  the  discretion  of  the  sovereign,  and  accordingly  the  same  wrong  may 
be  private  or  public  as  we  take  it  with  reference  to  one  or  to  another 
sanction.  Considered  as  a  ground  of  action  on  the  part  of  the  injured 
individual,  a  battery  is  civil  injury.  The  same  battery  conFidered  as  a 
ground  for  an  indictment,  is  a  crime  or  public  wrong. — Austin,  618. 

In  the  language  of  the  Boman  law,  the  term  *  delict/  as  applied  to 
civil  injuries,  is  commonly  limited  to  civil  injuries  which  are  infringe- 
ments of  rights  in  rem.  violations  of  rights  in  personam^  or  breaches  of 
contracts  and  quasi-contracts,  are  not  commonly  styled  delicts  or  injuries, 
and  are  not  commonly  considered  in  a  peculiar  or  appropriate  deportment. 
In  the  Institutes  of  Gaius,  as  well  as  in  those  of  Jastioian,  th«y  ar« 
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considered  with  contracts  and  quasi-contraots,  or  with  primary  rights  m 
perionam  of  which  they  are  infringements.  • 

In  the  language  of  the  English  law  (here  manifestly  borrowing  the 
language  of  the  Roman),  the  term  *  delict*  (in  so  far  as  the  term  is  employed 
by  lln^ish  lawyers)  is  also  limited  to  civil  injuries  which  are  infringe- 
ments of  rights  in  rem.  Remedies  by  action  are  not  unfrequenUy 
distinguished  into  actions  ex^delicto  and  actions  ex-contractu.  The  former 
are  remedial  of  injuries  which  are  infringements  of  rights  tn  rem; 
the  latter  are  remedial  of  breaches  of  contracts  and  of  breaches  of  quasi- 
contracts  :  such  at  least  is  the  nature  of  the  distinction  as  conceived  and 
stated  generally.  The  various  classes  of  actions  having  been  much  con- 
founded, the  foregoing  general  statement  of  the  nature  or  rationale  of  the 
distinction  must  oe  taken  with  numerous  qualifications.  For  example, 
in  cases  strictly  so  called  the  general  issue  is  not  guilty  ;  and  the  ground 
of  the  action  is  properly  a  tort,  that  is  to  say,  the  ground  of  the  action  is 
properly  a  delict  (in  tne  narrower  signification  of  the  term  to  which  I 
have  now  adverted)  ;  but  this  notwithstanding,  the  action  is  frequently 
brought  on  breaches  of  contracts  and  on  breaches  of  quasi-contracts.  Tbe 
department  of  the  English  law  which  relates  .to  rights  of  action  is 
signally  impressed  with  the  disgraceful  character  of  the  system,  namely,  t 
want  of  broad  and  precise  principles,  and  of  large,  clear,  and  conspicnoos 
distinctions.  In  the  language  of  the  Roman  law,  the  term  *  delict'  has 
another  and  a  larger  meaning,  being  co-extensive  with  the  term  *  injury,* 
and  signifying  any  violation  of  any  right  or  duty.  This  is  the  meaning 
with  which  I  employ  the  term,  unless  I  employ  it  expressly  with  its 
narrower  significations. — Austin,  p.  63,  Note. 

PARTIES. 

The  HUSBAND  is  liable  for  all  torts  and  trespasses  committed  by 
his  wife  during  coverture. — Add.  933. 

An  INFANT  in  the  actual  occupation  of  land  is  responsible  for  nui- 
sances and  injuries  to  his  neighbour  arising  from  the  negligent  use  and 
management  of  the  property. — Add.  935. 

Where  a  lad  hired  a  mare  and  injured  it  by  immoderate  riding,  it  was 
held  that  a  plea  of  infancy  was  an  answer  to  the  action,  ^e  action  being 
founded  on  a  contract. — Add.  935. 

Where  an  infant  hired  a  horse  on  the  terms  that  it  was  to  be  ridden 
on  the  road  and  not  over  fences  in  the  fields,  and  the  infant  lent  it  to  a 
friend  who  took  it  off  the  road,  and  in  endeavouring  to  jump  the  animal 
over  a  hedge,  transfixed  it  on  a  stake  and  killed  it,  it  was  held  that  the  infant 
was  responsible  for  the  value  of  the  horse,  this  being  a  tort  independent  of 
contra^t.—Add.  935. 

A  MASTER  is  responsible  for  the  wrongful  act  of  his  servant,  even 
if  it  be  wilful,  or  reckless,  or  malicious,  provided  Ihe  act  is  done  by  tbe 
servant  within  the  soope  of  his  employment,  and  in  furtheranoe  of  his 
master's  business  or  for  the  master's  benefit— Add.  23. 
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HOW  WBONGS  ARE  COMMITTED. 

Intention,  negligence,  heedlessness,  or  rashness  is  an  essentially  com- 
ponent part  of  injury  or  wrong ;  but  intention,  negligence,  heedlessness, 
or  rashness  is  not  of  itself  injury  or  wrong. 

Action,  forbearance,  or  omission  is  a  necessary  ingredient  in  the 
notion  of  injury,  guilt,  or  imputability,  as  the  intention,  negligence,  heed- 
lessness, or  rashness  by  which  the  action,  forbearance,  or  omission  is 
preceded  or  accompanied.  The  notion  of  injury,  guilt,  or  imputability 
does  not  consist  of  either,  considered  alone,  but  is  compounded  of  both 
taken  in  conjunction.  This  may  be  made  manifest  by  a  short  analysis.  If 
I  am  negligent,  I  advert  not  to  a  given  act,  and  by  reason  of  that  inadvert- 
ence I  omit  the  act.  If  I  am  heedless,  I  will  and  do  an  act,  not  adverting  to 
its  probable  consequences,  and  by  reason  of  that  inadvertence  I  will  and  do 
the  act.  If  I  am  rash,  I  will  and  do  an  act,  adverting  to  its  probable  con- 
sequences ;  but  by  reason  of  a  missupposition  which  I  examined  inadvert- 
ently, I  think  that  those  probable  consequences  will  not  ensue,  and  by 
reason  of  my  insufficient  advertence  to  the  ground  of  the  missupposition, 
I  will  and  do  the  act.  (Consequently,  negligence,  heedlessness,  or  rashness 
supposes  an  omission  or  act  which  is  the  result  of  inadvertence.  To  that 
inadvertence,  as  taken  or  considered  in  conjunction  with  die  omission  or 
act,  we  give  the  name  of  negligence,  heedlessness,  or  rashness. — Austin's 
Jurisprudence,  475. 

Unlawful  intention  or  unlawful  inadvertence  is  of  the  essence  of 
injury,  and  for  this  reason,  that  the  sanction  could  not  have  operated 
upon  the  party  as  a  motive  to  the  fulfilment  of  the  duty,  unless,  at  the 
moment  immediately  preceding  the  wrong,  he  had  been  conscious  that  he 
was  violating  his  duty,  or  unless  he  would  have  been  conscious  tiiat  he 
was  violating  his  duty  if  he  had  adverted  or  attended  as  he  ought. 

If  we  examine  the  grounds  of  the  various  exemptions  from  liability, 
we  shall  find  that  most  (though  not  all)  of  them  are  reducible  to  the 
principles  which  I  have  now  stated.  We  shall  find  (generally  speaking) 
that  the  party  is  clear  of  liability  because  he  is  clear  of  intention  or 
inadvertence,  or  (what,  in  effect,  comes  to  the  same  thing)  because  it  is 
presumed  that  he  is  clear  of  intention  or  inadvertence. 

Thus  :  No  one  is  liable  for  a  mischief  resulting  from  accident  or 
chance  (cosus),  that  is  to  say,  from  some  event  (other  than  act  of  his 
own)  which  he  was  unable  to  foresee,  or,  foreseeing,  was  unable  to 
prevent.  Whether  the  event  happen  through  the  intervention  of  man, 
or  whether  it  happen  without  the  intervention  of  man,  is  not  important. 
The  essence  of  cosus^  chance,  or  accident  lies  in  this — that  the  event  was 
not  an  act  done  by  the  given  party,  and  could  not  have  been  foreseen  or 
prevented  by  that  given  party.  This  (I  think)  is  the  meaning  of  cosiu  or 
accident  in  the  Roman,  of  chance  or  accident  in  our  own  law. 

'  By  the  common  law'  (savs  Lord  Mansfield)  *  a  carrier  is  an  insurer. 
It  is  laid  down  that  he  is  liable  for  every  accident,  except  by  the  act  of 
God  or  the  king's  enemies.'  Here  the  term  *  accident'  includes  the  acts  of 
men,  namely,  of  the  king's  enemies.  And  in  the  Digest  it  is  expressly 
said  ^fortuitU  casibus  soUt  eticm  (tdnum  erari  aggrepura  latronum.^ 
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It  would  seem,  then,  that  cosui  or  accident  inclndes  the  act  of  man. 
But  (I  think)  it  is  never  extended  to  the  act  of  the  party  himself.  An 
act  of  his  own  is  hardly  called  an  accident,  althouf^  the  act  be  not 
imputable,  inasmuch  as  it  is  not  accompanied  by  unlawful  intention  or 
inadvertence,  or  is  excusable  for  other  reasons.  In  the  language  of  the 
English  law,  an  event  which  happeos  without  the  intervention  of  man 
is  styled  '*  the  act  of  God."  The  language  of  the  Roman  law  is  nearly 
the  same.  Mischiefs  arising  from  such  events  are  styled  damna  fatalia 
or  detrimenta  fatalia.  They  are  ascribed  to  vis  divina,  or  to  a  certain 
personage  styled  fatum^  or  the  corns  or  accident  takes  a  specific  name 
and  is  called /ato/ito«.  The  language  of  either  system  is  absurd.  For 
the  act  of  man  is  as  much  the  act  of  God  as  any  event  which  arises 
without  the  intervention  of  man.  And  if  we  choose  to  suppose  a  certain 
fate  or  destiny,  we  must  suppose  that  she  or  it  determines  the  acts  of  men 
as  well  as  the  events  which  are  not  acts  of  men.  In  the  langu^ige  of  the 
Roman  law,  events  which  happen  without  the  intervention  of  man  are 
sometimes  distinguished  from  the  others  by  the  term  *  natural,'  or  (what 
comes  to  the  same  thing)  they  are  ascribed  to  vis  naturalis.  Returning 
to  the  legal  effect  of  casus,  chance,  or  accident,  no  man  is  liable,  civilly 
or  criminally,  for  a  purely  accidental  mischief.  For  as  he  could  not  fore- 
see the  event  from  which  the  mischief  arose,  or  was  utterly  unable  to 
obviate  the  event  or  its  consequences,  the  mischief  is  not  imputable  to 
bis  intention  or  negligence.  For  example,  if  I  am  in  possession  of  a 
house  or  of  a  moveable  belonging  to  another,  and  the  subject,  whilst  in 
my  possession,  is  destroyed  by  an  accidental  fire,  I  am  not  liable  to  the 
owner  in  respect  of  the  damage.    Damnum  ex  casu  sentil  dominus. 

But  when  I  say  that  no  man  is  liable  in  respect  of  an  accidental 
mischief,  I  mean  that  he  is  not  liable  as  for  an  injury  or  wrong.  For  by 
virtue  of  an  obligation  arising  aliunde,  he  may  be  liable.  To  revert  to 
the  instance  which  I  have  just  cited,  I  am  liable  to  the  owner  for 
the  damage  done  by  the  fire,  in  case  if  I  contracted  with  him  to  that  effect 
I  am  also  liable  in  case  I  am  carrier,  and  the  subject  has  come  into  my 
possession  in  the  course  of  my  calling.  If  the  subject  was  deposited  with 
me  in  order  that  I  might  keep  it  safely,  I  am  also  liable  (according  to  the 
Roman  law).  If  I  am  in  mora^  that  is  to  say,  if  the  owner  has  requested 
me  to  return  the  subject  and  that  I  have  nevertheless  kept  possession  of 
it.  But  in  these  and  similar  cases  I  am  not  liable  as  for  an  injury,  but 
by  virtue  of  an  obligation  ex-contractu  or  quas^  ex-contractu.  The 
niischief  done  by  the  fire  is  not  the  consequence  of  an  injury  done  by 
me,  although  I  shall  be  answerable  aa^  for  an  injury,  in  case  I  perform 
not  my  special  obligation  to  make  good  the  loss  arising  from  the  accident. 
— Austin's  Jurisprudence  494. 

Another  ground  of  exemption  is  ignorance  or  error  with  regard  to 
matter  of  fact. 

Now  here,  although  the  proximate  ground  is  ignorance  or  error,  the 
ultimate  ground  is  the  absence  of  unlawful  intention  or  unlawful  inadvert- 
ence ;  for  unless  the  ignorance  or  error  was  inevitable  or  inviucible  (or,  in 
other  words,  unless  it  could  not  have  been  removed  by  due  attention  or 
advertence),  the  act,  forbearance,  or  omission,  which  was  the  consequence 
of  the  ignorance  or  error,  is  imputable  to  negligence,  heedlessness,  or 
temerity. — Austin  495. 
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If  I  hire  your  servant,  knowing  that  he  is  your  servant,  I  am  guilty  of 
an  offence  against  your  right  in  the  servant,  and  am  liable  to  an  action  in 
the  case ;  but  if  I  hire  your  servant  not  knowing  that  he  is  vour  servant,  I 
am  not  guilty  of  wrong,  and  am  not  liable  to  an  action  until  I  receive  notice 
of  his  previous  contract  with  you. 

If  I  keep  a  dog  ^ven  to  wony  cattle,  and  if  I  am  apprised  of  that  his 
mischievous  inclination,  I  am  liable  for  damage  done  by  the  dog  to  my 
neighbour's  cow  or  sheep.  But  unless  I  am  apprised  of  his  vicious  disposi- 
tion, I  am  not  guilty  of  an  injury,  and  I  am  not  liable  to  make  good  the 
damage,  for  the  damage  is  not  imputable  to  my  intention  or  inadvertence. 

If,  intending  to  kill  a  burglar  who  has  broke  into  my  house,  I  strike 
in  the  dark  and  kill  my  own  servant,  I  am  not  guilty  of  murder  nor  even  of 
manslaughter ;  for  the  mischief  is  not  imputable  to  intention  or  inadvert- 
ence, but  to  inevitable  error,  that  is  to  say,  to  error  which  could  not  have  been 
prevented  by  any  attention  or  advertence  practicable  under  the  circum- 
stances.— Austin  496. 

Bef  ote  I  dismiss  the  subject  I  will  briefly  advert  to  ignorance  or  error 
with  regard  to  the  state  of  the  law. 

A  mistake  (says  he)  in  point  of  law,  which  every  person  of  discretion 
not  only  may,  but  is,  bound  and  presumed  to  know,  is  in  criminal  cases  no 
sort  of  defence. 

Now  to  affirm  that  every  person  may  know  the  law,  is  to  affirm  the 
thing  which  is  not,  and  to  say  that  his  ignorance  should  not  excuse  him 
because  he  is  bound  to  know,  is  simply  to  assign  the  rule  as  a  reason  for 
itself.  Being  bound  to  know  the  law,  he  cannot  effectually  allege  his 
ignorance  of  the  law  as  a  ground  of  exemption  from  the  law.  But  why 
is  he  bound  to  know  the  law  ?  or  why  is  it  presumed,  jurii  et  d^ure^  that 
he  knew  the  law  ? 

The  only  sufficient  reason  for  the  rule  in  question  seems  to  be  this — 
that  if  ignorance  of  law  were  admitted  as  a  ground  of  exemption,  the 
courts  would  be  involved  in  questions  which  it  were  scarcely  possible  to 
solve,  and  which  would  render  the  administration  of  justice  next  to  im- 
practicable. If  ignorance  of  law  were  admitted  as  a  ground  of  exemption, 
Ignorance  of  law  would  always  be  alleged  by  the  party*  and  the  court  in 
every  case  would  be  bound  to  decide  ue  point,  but  in-order  that  the 
court  might  decide  thjB  point,  it  were  incumbent  upon  the  court  to 
examine  the  following  questions  of  fact  : — IsL  Was  the  party  ignorant 
of  the  law  at  the  time  of  the  alleged  wrong  ?  2ndly,  Assuming  that 
he  was  ignorant  of  the  law  at  the  time  of  the  wrong  alleged,  was  his 
ignorance  of  the  law  inevitable  ignorance,  or  had  he  been  previously  placed 
in  such  a  position  that  he  might  have  known  the  law  if  he  had  duly  tried  ? 

It  is  manifest  that  the  latter  question  is  not  less  material  than  the 
former.  If  he  might  have  known  the  law  in  case  he  had  duly  tried,  the 
reasoning  which  I  have  produced  from  the  Pandits  would  apply  to  his 
case — ^that  is  to  say,  inasmuch  as  the  conduct  in  question  wer^  directly 
imputable  to  his  ignorance,  it  were  not  imputable  directly  to  unlawful 
intention  or  inadvertence.  But  inasmuch  as  his  ignorance  of  the  law 
20 
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were  imputable  to  unlawful  inadyertence,  the  conduct  in  question  were 
imputable  in  the  last  result  to  his  negligence. 

Now  either  of  these  questions  were  next  to  insoluble.  Whether  the 
party  was  really  ignorant  of  the  law,  and  was  bo  ignorant  of  the  law  that 
he  had  no  surmise  of  its  provisions,  would  scarcely  be  determined  by  any 
evidence  accessible  to  others ;  and  for  the  purpose  of  determining  the 
cause  of  his  ignorance  (its  redity  being  ascertained),  it  were  incumbent 
upon  the  tribunal  to  unravel  his  previous  history  and  to  search  his  whole 
life  for  the  elements  of  a  just  solution. 

An  infant  or  a  person  insane  is  exempted  from  liability,  not  because 
he  is  an  infant  or  because  he  is  insane,  but  because  it  is  inferred  from  his 
infancy  or  insanity  that  at  the  time  of  the  alleged  wrong  he  was  not 
capable  of  unlawful  intention  or  inadvertence. — Austin  506. 

That  the  ultimate  basis  of  the  exemption  of  infants  and  lunatics  is 
the  presumed  absence  of  unlawful  intention  or  inadvertence,  wiU  appear 
from  the  following  consideration.  For  if  the  infant  was  dolt  capax  (or 
was  conscious  that  his  conduct  conflicted  with  the  law),  his  infancy  does  not 
excuse  him.  Certain  evidence  of  his  capacity  of  unlawful  intention,  or  even 
the  specific  and  precise  evidence  afforded  by  the  fact  or  its  circumstances, 
rebuts  the  general  and  uncertain  presumption  which  arises  from  his  age ; 
and  if  the  alleged  wrong  was  done  in  a  lucid  interval,  the  fact  is  imputed 
to  the  mad  man.  There  are  indeed  cases  wherein  the  presumptio  juris 
founded  on  infancy  is  juris  et  d^'ure — that  is  to  say,  the  inference  which 
the  law  pre-appoints  is  conclusive  as  well  as  pre-appointed.  The  tribunal 
is  not  only  bound  to  draw  the  inference,  but  to  reject  counter-evicjenoe, — 
Austin  507. 

In  the  English  law  drunkenness  is  not  an  exemption.  In  criminal 
cases,  never ;  nor  in  civil  cases  when  the  ground  of  the  liability  is  of  the 
nature  of  a  delict ;  but  a  party  is  at  times  released  from  a  contract  which 
he  entered  into  when  drunk.  In  the  Roman  law  drunkenness  was  an 
exemption  even  in  the  case  of  a  delict,  provided  the  drunkenness  itself 
was  not  the  consequence  of  unlawful  intention  ;  if,  for  instance,  I  resolve 
to  kill  you  and  drink  in  order  to  get '  pluck,*  according  to  the  vulgar 
expression,  the  mischief,  although  committed  in  drunkenness,  is  ultimately 
imputable  to  my  intention.  In  all  other  cases  drunkenness  was  a  ground 
of  exemption  in  the  Roman  law. 

The  ultimate  grounds  of  this  exemption  is  the  same  as  in  the  case  of 
sanity  or  infancy.  The  party  is  unable  to  remember  the  law  if  he  knew 
it,  or  to  appreciate  distinctly  the  fact  he  is  about,  or  to  subsume  it  as 
falling  under  the  law. 

Where  unintentional  drunkenness — ^that  is,  drunkenness  which  is  not 
itself  the  consequence  of  unlawful  intention — is  not  a  ground  of  exemption, 
the  party,  it  is  evident,  is  liable  in  respect  of  heedlessness.  There  is  no 
unlawful  consciousness  at  the  time  of  the  offence,  but  he  might  have 
known  before  he  got  drunk  that  he  was  likely,  when  drunk,  to  commit 
acts  inconsistent  with  the  ends  of  his  duties.  He  has  heedlessly  placed 
himself  in  a  position  of  which  the  probable  consequence  will  be  the 
commission  of  a  wrong.    This  remote  inadvertence  is  very  often  a  ground 
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of  liability.  Remote  inadvertence  is  what  I  have  inst  explained.  The 
party  is  guilty  of  remote  inadvertence  where  the  alleged  wrong  is  not 
impatable  directly  to  unlawful  intention  or  inadvertence,  but  is  a  natural 
consequence  of  a  position  in  which  he  has  placed  himself  from  inadvert- 
ence, and  is  therefore  a  remote  effect  of  inadvertence.  When  the  party 
commits  the  wrong  in  consequence  of  his  ignorance  of  law,  the  ground  of 
liability  might  be  referred  to  remote  inadvertence.  Were  it  not  for  the 
legal  presumption  that  he  knows  the  law,  the  fact  would  be  imputable  to 
him,  if  at  aD,  from  his  having  previously  neglected  to  make  himself 
acquainted  with  the  law. — Austin  613. 

Liability  for  injuries  done  by  third  parties  is  ascribed  justly  by  Mr. 
Bentham  to  the  same  cause.  I  am  liable  for  injuries  done  by  persons 
whom  I  employ,  because  it  is  generally  in  mv  power  not  to  employ 
persons  of  such  a  character,  or  to  form  them  by  mscipline  and  education, 
80  as  to  be  incapable  of  the  commission  of  wronfi^.  The  first  reason  applies 
to  a  man*s  servant,  the  last  to  his  children.  The  obligation  is  peculiarly 
strong  in  the  Roman  law,  because  of  the  ^eat  extent  of  the  pairia  potestas, 
by  reason  of  which  it  probably  was  m  the  power  of  the  father  not 
only  to  form  the  character  of  his  child  by  previous  discipline,  but  in  most 
cases  to  prevent  the  specific  mischief  by  specific  care.  Before  I  quit  the 
subject  I  shall  remark  on  a  distinction  which  is  made  by  the  Roman  lawyers, 
and  which  appears  to  me  illogical  and  absurd  (a  rare  and  surprising 
thin^  in  the  Roman  law)  ;  I  mean  the  distinction  between  delicts  and 
quasi-delicts.  I  cannot  discover  any  ground  for  this  distinction  from  the 
capricious  way  in  which  they  arrange  offences  under  these  two  heads. 
The  imparitia,  for  instance,  of  a  physician  is  a  delict ;  but  the  imprudentia 
of  a  Judge,  who  is  liable  in  certain  cases  for  erroneous  decisions,  is  a 
quasi-delict. 

The  ground  of  the  liability  in  these  two  cases  is  precisely  the  same. 
The  guilt  of  the  part^  in  both  cases  consists  in  taking  upon  himself 
the  exercise  of  a  function  without  duly  qualifying  himself  by  previous 
preparation. — ^Austin  613. 

Another  ground  of  exemption  is  sudden  and  furious  anger.  In 
English  law  this  is  never  a  ground  of  exemption  ;  in  Roman  law  it  is,  for 
the  same  reason  as  drunkenness  and  insanity.  Where  the  party  is  answer- 
able for  an  alleged  wrong  done  in  furious  anger,  the  reasoning  is  the  same 
as  in  the  case  or  drunkenness.  He  is  guiltv,  not  in  respect  of  what  he  has 
done  in  furious  anger,  but  in  respect  of  his  having  neglected  that  self- 
discipline  which  would  have  prevented  such  furious  fits  of  anger. 

'  An  event  is  accidental  when  it  results  from  the  operation  of  natural 
causes  over  which  the  human  wiU  has  no  control ;  such  an  event  is  not  to 
be  considered  as  that  of  any  person.* — ^Thibaut's  System,  p.  129. 

*  Negligence  is  where  an  illegal  act  is  performed,  neither  with  the 
intention  of  disobeying  any  law  nor  with  a  morallv  wrong  intention,  but 
under  such  circumstances  that  a  knowledge  of  the  illegality  of  the  act 
might  have  been  attained.*— Thibaut's  System,  p.  129. 

'  A  free  but  not  imputable  transaction  is  one  which  a  person  might 
have  prevented,  but  of  the  legality  of  which  he  could  not  become  aware.* 
— Thibaut*8  System,  p.  129. 
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'  Fraud  is  where  an  act  is  oommiited  by  a  person  who,  having  know- 
ledge of  a  law,  disobeys  it  wilfully  and  with  a  morally  wrong  intuition.* 
— lliibaufs  System,  p.  129. 

^  By  ir^uria  is  meant  a  tortious  act ;  it  need  not  be  wilful  and  mali- 
cious, for  though  it  is  accidental,  an  iM^tion  will  He.' — Willes,  C.  J.,  in 
Winsmore  v.  Greenbank,  Add.  2. 

'  Looking  into  all  the  cases  from  the  year-book  in  the  21  Hen.  7,  down 
to  the  latest  decision  on  the  subject,  I  find  the  principle  to  be  that,  if  the 
injury  be  done  by  the  act  of  the  party  himself  at  the  time,  or  if  he  be  the 
immediate  cause  of  it,  though  it  happen  accidentally  or  by  misfortune,  yet 
he  is  answerable.' — Grose,  J.,  in  Leame  v.  Bray,  3  East  699. 

'  If  I  am  guilty  of  negligence  in  leaving  anything  dangerous  in  a  place 
where  I  know  it  to  be  extremely  probable  that  some  other  person  will 
unjustifiably  set  it  in  motion  to  the  injunr  of  a  third  party,  and  if  that 
injury  should  be  so  brought  about,  the  sufterer  may  have  redress  by  action 
against  both  or  either  of  the  two,  but  unquestionably  against  the  first  If, 
for  example,  a  gamekeeper  returning  from  his  daily  exercise  should  rear 
his  loaded  gun  against  a  wall  in  the  play-ground  of  the  school-boys,  and 
one  of  these  should  playfully  point  the  gun  at  a  schoolfellow  and  fire  it 
off  and  maim  him,  the  gamekeeper  must  answer  in  damages  to  the  wounded 
party.' — Lord  Denman  in  Linen  v.  Nurdin,  1  Q.  B.  36. 

'  The  action  for  negligence  proceeds  upon  the  idea  of  an  obligation 
on  the  part  of  the  defendant  towards  the  plaintiff  to  use  care,  and  a  breach 
of  that  obligation  to  the  plaintiff's  injury.'— Wilde,  B.,  7  H.  &  N.  603. 

Where  a  landowner,  by  running  out  an  embankment,  gave  a  new 
direction  to  the  current  and  caused  his  neighbour's  land  to  be  washed 
away,  Gibbs,  C.  J.,  said — '  If  an  individual  K>r  his  own  benefit  makes  an 
improvement  on  his  own  land,  and  thereby  unwittingly  injures  hii 
neighbour,  he  is  answerable.'— -6  Taunt  44. 

*  If  I  ride  upon  a  horse  and  J.  S.  whips  the  horse,  so  that  he  runs  away 
with  me  and  runs  over  any  other  person,  he  who  whipped  the  horse  is  guilty 
of  the  assault  and  battery,  and  not  I.' — Gibbons  v.  Pepper,  1  Ld.  Raym.  38. 

'  If  I  turn  suddenly  round  and  knock  a  man  down  without  intending 
it,  I  am  responsible  for  the  injury  I  do  him.' — Lawrence,  J.,  in  Leame  v. 
Bray,  3  East  695. 

*  If  I  put  in  motion  a  dangerous  thing,  as  if  I  let  loose  a  dangerons 
animal,  and  leave  to  hazard  what  may  happen,  and  mischief  ensue  to  any 

Esrson,  I  am  answerable  in  an  action  of  trespass.' — Lord  Ellenborough  in 
eame  v.  Bray,  3  East.  695. 

'  If  A  takes  the  hand  pf  B  and  with  it  strikes  C,  A  is  the  trespasser, 
and  not  B."— Gibbons  v.  Pepper,  1  Ld.  Raym.  38. 

^  It  is  a  vain  thing  to  imagine  a  want  of  right  without  a  remedy,  for 
want  of  right  and  want  of  remedy  are  reciprocal.' — Holt,  C.  J.,  2  Ld. 
Raym.  963. 

'  Whenever  it  is  shown  that  the  comfort  or  enjoyment  of  a  man  or  his 
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family  in  the  occupation  of  his  house  is  seriously  interfered  with,  and  still 
more  where  he  is  prevented  from  carrying  on  his  business  with  the  same 
degree  of  convenience  and  advantage  as  theretofore,  there  is  sufBcient 

ground  for  the  interference  of  the  Court.' — Eindersley,  V.  C,  in  Martin  v. 
eadon,  L.  B.  2  Eq.  Ga.  434. 

'  Whenever  an  act  done  would  be  evidence  against  the  existence  of 
a  right,  that  is  an  injury  to  the  right,  and  theparty  injured  may  bring  an 
action  in  respect  of  it' — Parke  in  Nicklin  v.  Williams,  10  Exch.  227. 

*  Where  a  violent  or  malicious  act  is  done  to  a  man's  occupation, 
profession,  or  way  of  getting  a  livelihood,  there  an  action  lies  in  all 
cases.'— 11  Hen.  4  fol.  47. 

'  No  man  does  wrong  or  contracts  guilt  in  defending  himself  against 
an  aggressor.' — De  Grey,  C.  J,,  3  Wils.  412. 

'  If  a  man  should  lie  in  wait  and  fright  boys  from  going  to  school, 
that  schoolmaster  might  have  an  action  for  the  loss  of  his  scholars.* — 
Lord  Holt  in  Eeeble  v.  Hickeringill,  11  East.  576. 

RIGHTS  AND  LIABILITIES. 

*  There  is  no  decided  case  which  sanctions  the  ABATEMENT  BY 
an  INDIVIDUAL  of  nuisances  of  omission,  except  that  of  cutting  the 
branches  of  trees  which  overhang  a  public  road  or  the  private  property 
of  the  person  who  cuts  them.  The  security  of  lives  and  property  may 
however  sometimes  require  so  speedy  a  remedy  as  not  to  allow  time  to 
call  on  the  persons,  on  whose  property  the  mischief  has  arisen,  to  remedy  it, 
and  in  such  instances  an  individual  would  be  justified  in  abating  a  nui- 
sance from  an  omission  without  notice.  In  all  other  cases  of  such  nuisances 
persons  should  not  take  the  law  into  their  own  hands,  but  follow  the 
advice  of  Lord  Hale  and  appeal  to  a  court  of  justice.' — Best,  J.,  Add.  189. 

If  a  man  has  a  limited  right  to  the  use  of  a  window,  and  he  enlarges 
the  window  considerably,  the  person  annoyed  by  the  enlargement  of  the 
window  may,  by  erecting  a  screen  or  barrier  on  ms  own  land,  stop  up  the 
whole  of  it.— Add.  190. 

To  justify  a  private  individual  in  pulling  down  a  wall  or  destroying 
a  fence,  on  the  ground  of  its  being  an  obstruction  in  a  public  highway,  it 
must  be  shown  not  only  that  the  wall  or  fence  encroached  upon  the  public 
tiioroughf are,  but  that  the  defendant  was  unable  to  enjoy  his  right  of 
passing  along  the  road  without  the  removal  of  the  obstruction. — ^Add.  191. 

*  The  DAMAGE  is  not  merely  pecuniary ;  for  if  a  man  gets  a  cujff  on 
the  ear  from  another,  though  it  cost  him  nothing— no,  not  so  much  as  a 
little  diachylon— yet  he  shall  have  his  action,  for  it  is  a  personal  damage.' — 
Lord  Holt,  Add.  on  Torts,  p.  6. 

'I  entertain  oonsiderable  doubt  whether  a  person,  who  has  been  guiity 
of  negligence,  is  responsible  for  all  the  consequences  which  may,  under  any 
circumstances,  arise,  and,  in  respect  of  mischief,  which  could  by  no  possibi- 
lity have  been  foreseen  and  which  no  reasonable  person  would  have  antici- 
pated.   I  am  inclined  to  consider  the  rule  of  law  to  be  this :  that  a  person  is 
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expected  to  anticipate  and  guard  against  all  reasonable  consequences,  bat 
that  he  is  not  by  l^e  law  of  England  expected  to  anticipate  and  guard  against 
that  which  no  reasonable  man  would  expect  to  occur.' — Pollock,  C.  J.,  in 
Greenland  v.  Chaplain,  6  Exch.  248. 

Violent  and  illegal  conduct,  on  the  part  of  officers  charged  with  the 
execution  of  legal  process,  '  is  calculated  to  lead  to  dangerous  conflicts, 
and  the  proper  amount  of  damages  to  be  awarded  must  depend  so  much 
on  the  general  circumsftEmces  that  it  is  very  difficult  to  discover  any 
standard  by  which  to  measure  the  amount.' — ^Add.  667. 

In  actions  for  ADULTERY,  the  amount  of  damages  to  be  awarded  depends  on 
the  oircamstances  and  situation  in  life  of  the  husband,  on  the  mode  in  which  he 
fulfilled  his  marital  duties,  the  terms  upon  which  the  husband  and  wife  were  living 
together,  and  upon  the  general  character  of  the  wife  at  the  time  she  was  led  astray. 
—Add.  899. 

The  jury  ought  to  give  compensation  for  the  injury  sustained  without  reference 
to  the  wealth  of  the  defendant,  but  if  the  co-respondent  has  used  his  wealth  for  the 
purpose  of  seducing  tiiie  respondent,  the  jury  may,  it  seems,  take  it  into  considentioa 
in  assessing  the  damages.— Add.  900. 

Evidence  of  the  humble  condition  in  life  and  of  the  poverty  of  the  defendant 
has  been  received  in  mitigation  of  damages,  for  the  purpose  of  showing  that  the 
allurements  to  the  adultery  did  not  emanate  from  the  defendant.— Add.  900. 

Letters  from  the  wife  enticing  the  co-respondent  into  the  adulterous  coxmexion 
are  admissible  in  mitigation  of  damages. — ^Add.  900. 

In  actions  for  ASSAULT,  the  circumstances  of  time  and  place  as  to  wh^  and 
where  the  assault  was  committed,  and  the  degree  of  personal  insult,  must  be' consi- 
dered in  estimating  the  amount  of  damages.  *  It  is  a  greater  insult  to  be  beaten  on 
tiie  Royal  Exchange  than  in  a  private  place.* — ^Add.  685. 

When  the  assault  is  accompanied  by  a  false  charge,  affecting  the  honour,  character, 
and  position  in  society  of  the  plaintiff,  the  offence  will  of  course  be  greatly  aggra- 
vated and  the  damages  proportionately  increased.— Add.  685. 

Circumstances  of  provocation  and  excuse  may  be  given  in  evidence  in  mitigation 
of  damages,  so  loru;  as  they  do  not  amount  to  a  justification  and  could  not  be  pleaded 
as  such. — ^Add.  685. 

In  all  cases  of  serious  assault,  the  jury  should  take  into  consideration  the  probable 
future  injury  that  will  resiUt  to  the  plaintiff,  for  the  damages  are  taken  to  embrace 
all  the  injurious  consequences  of  the  wrongful  act. — 586. 

The  damages  recoverable  in  actions  for  DEFAMATION  will  materially  depend 
upon  the  nature  and  character  of  the  libel,  the  extent  of  its  circulation,  the  position 
in  life  of  the  parties,  and  the  surrounding  circumstances  of  the  case.— Add.  820. 

'  If  a  man  is  in  the  habit  of- libelling  others,  he  complains  with  a  very  bad  grace 
of  being  libelled  himself ;  and  if  two  men  are  concerned  in  publishing  monstrous 
libels  against  each  other  every  day,  there  can  be  no  claim  to  damages  on  either  side.* 
—Sir  J.  Mansfield,  Add.  821. 

In  the  case  of  a  libel  bv  a  newspaper,  the  defendant  is  entitied  to  plead,  in  mitiga- 
tion of  damages,  that  the  libel  was  made  without  actual  malice,  and  that  a  fuU  apology 
had  been  given  and  published.— 6  &  7  Vic  c  96. 

In  an  action  for  the  DETENTION  OF  GOODS,  their  value  may  be  assessed  at 
the  price  they  bore  in  the  market  at  the  time  of  demand  by  the  plaintiff  or  at  the 
time  of  trial,  whichever  is  highest— Add.  414« 
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A  defendant  who  has  wrongfally  detained  the  plaintiif  s  hone  cannot  make  the 
expense  of  the  honeys  keep  a  gronnd  for  redaction  of  the  damages. — ^Add.  444. 

The  tme  measure  of  damages  in  actions  against  a  sheriff  for  an  ESCAPE  is  the 
yalne  of  the  costodj'  of  the  debtor  at  the  moment  of  the  esca^  and  no  deduction  can 
be  made  therefrom  on  account  of  anything  which  the  plaintiff  might  have  obtained 
by  diligence  after  the  escape.— Add.  665. 

In  actions  for  FALSE  IMPRISONMENT,  every  expense  that  the  plaintiff 
necessarily  incurs  to  restore  himself  to  a  complete  state  of  zreedom  from  imprison- 
ment is  recoverable  as  part  of  the  damages.— Add.  587. 

It  will  be  too  remote  damage  that  the  plaintiff,  by  reason  of  his  detention,  missed 
the  opportunity  of  being  taken  into  a  certain  employment* — Hoey  ▼.  Felton,  8  Jar. 
N.  S.746. 

The  recovery  of  damages  in  an  action  for  false  imprisonment  is  nC  bar  to  an 
action  for  malicious  prosecution. — ^Add.  588. 

All  special  damages,  which  are  the  natural  result  of  FRAUDULENT  MISRE- 
PRESENTATION and  deceit,  are  recoverable  if  claimed  in  the  declaration  (plaint). 
—Add.  865. 

Thus,  where  a  cable  was  warranted  sound,  and  a  purchaser,  reiving  on  the  warranty, 
attached  an  anchor  to  the  cable  and  the  cable  was  unsound  and  broke,  and  the  pur- 
chaser lost  his  anchor,  the  plaintiff  was  held  entitled  to  the  value  of  the  andior  in 
addition  to  the  price  of  the  cable.— Add.  865. 

*  There  are  three  sorts  of  damages  resulting  from  a  MALICIOUS  and  unfounded 
INDICTMENT,  any  of  which  would  be  sufficient  to  support  an  action  .—1.  The 
damage  to  a  man*s  fame,  as  if  the  matter  whereof  he  is  accused  be  scandalous.  2. 
Where  a  man  is  put  in  danger  to  lose  his  life,  limbj  or  liberty.  8.  The  damage  to  a 
man's  propertv,  as  where  he  is  forced  to  expend  his  money  in  necessary  charges  to 
acquit  nimself  of  the  dtimt  of  which  he  is  accused.' — Lora  Holt,  Add.  615. 

Every  expense  that  the  plaintiff  has  necessarily  incurred,  in  order  to  defend 
himself  from  the  false  and  malicious  charge,  is  recoverable  as  part  of  the  damages  if 
claimed  in  the  declaration. — ^Add.  615. 

Where  an  action  is  brought  by  a  reversioner  to  recover  damages  in  respect  of  an 
iniury  to  his  reversionarv  estate  in  certain  lands  and  premises,  bv  reason  of  a 
Nuisance  committed  by  the  defendant,  the  diminution  in  the  saleable  value  of 
the  premises  is  not  the  true  criterion  of  damage,  because  every  day  that  the  defendant 
persists  in  continuing  the  nuisance,  he  renders  himself  liable  to  another  action. 
Nominal  damages  are  generally  given  in  the  first  action  ;  and  then,  if  the  defendant 
persists  in  contmuin^  the  nuisance,  another  action  is  brought  and  a  verdict  is  obtained 
against  him  for  continuing  the  nuisance.  The  iury  generally  give  exemplary  damages 
to  compel  an  abatement  of  the  nuisance.— Add.  207. 

In  estimating  the  damages  to  be  given  to  a  father  for  the  SEDUCTION  of  his 
daughter,  the  jury  are  not  confined  to  the  mere  loss  of  service,  but  may  give  damages 
for  the  distress  and  anxiety  of  mind  which  the  parent  has  sustained  in  being  deprived 
of  the  society  and  comfort  of  his  child,  and  by  the  dishonour  which  he  receives. — 
Add.  908. 

The  jury  also  must  take  into  consideration  the  situation  in  life  and  circumstances 
of  the  parties,  and  say  what  they  think,  under  all  the  circumstances  of  the  case,  is  a 
reasonable  compensatiin  to  be  given  to  the  injured  parent.— Add.  908. 

If  in  the  course  of  the  trial  a  promise  of  marriage  is  inadvertently  proved,  the 
jury  must  be  told  to  exclude  the  injury  resulting  to  the  seduced  girl,  from  the  breach 
of  promise  at  marriage,  from  their  consideration. — ^Add.  909. 

It  is  competent  to  the  defendant  to  show  that  the  gtrl  was  immoral  at  the  time  of 
her  seduction,  in  order  to  reduce  the  damages. — Add.  909. 


Digitized  by  VjOOQIC 


12  WB0HO8.  ACT  12  OT  1855. 

In  TRESPASS,  upon  reality  all  danuigei  which  natorally  resnlt  from  the  wrong- 
fal  act  of  the  defendant,  and  are  directly  traceable  thereto,  may  be  recoTered  by  £e 
pUintaff  if  he  daimf  them  in  the  declanttion. — ^Add.  299. 

Sorronnding  circomstances  of  aggrayation  will  materially  inflaenoe  the  amoont  of 
damages  to  be  recoyered  for  a  trespasi  upon  land. — ^Add.  299. 

In  trespasses  in  dwelling-hooses,  *  rights  of  action  are  giren  in  respect  of  the 
immediate  and  present  violation  of  the  possession  of  the  i)laintifE'^  independently  of 
his  right  of  property ;  they  are  an  extension  of  that  protection  which  the  law  throws 
round  the  person,  and  substantial  damages  may  be  recovered  in  respect  of  such  rights, 
though  no  loss  or  diminution  in  the  value  of  property  may  have  occurred.*— Lord 
Denman,  Add.  800. 

In  the  case  of  the  wrongful  demolition  of  a  house  in  actual  occupation  of  the 
owner,  the  question  for  the  jury  is,  what  sum  of  mone^  will  repair  the  injury  done  to 
the  plaintiff  by  the  loss  of  his  house,  aod  what  sum  will  be  required  to  replace  the 
house,  as  nearly  as  practicable,  in  the  situation  and  state  in  which  it  was  at  the 
time  of  the  commission  of  the  iijuiy  ? — ^Add.  800. 

In  the  case  of  any  breach  of  contract  or  other  injjiry»  the  party  injured 
has  a  right  to  apply  to  the  court  for  an  INJUNCTION  to  restrain  the 
defendant  from  the  repetition  or  continuance  of  the  wrong.— See  Civil 
Procedure  Code,  p.  17. 

Act  No.  XII.  op  1865. 

An  Act  to  enable  Executors,  Administrators,  or  Representatives  to  sue  and 
to  be  sued  for  certain  Wrongs. 

Whereas  it  is  expedient  to  enable  executors,  administrators,  or  repre- 
sentatives in  certain  cases  to  sue  and  be  sued  in  respect  of  certain  wrongs, 
which,  according  to  the  present  law,  do  not  survive  to  or  against  such 
executors,  administrators,  or  representatives ;  It  is  enacted  as  f (Slows : 

I.  An  action  may  be  maintained  by  the  executors,  administrators, 
or  representatives  of  any  person  deceased,  for  any  wrong  committed  in 
the  life-time  of  such  person,  which  has  occasioned  pecuniary  loss  to  his 
estate,  for  which  wrong  an  action  might  have  been  maintained  by  such 
person,  so  as  such  wrong  shall  have  been  committed  within  one  year  before 
his  death  ;  and  the  damages,  when  recovered,  shall  be  part  of  the 
personal  estate  of  such  person  ;  and  further,  an  action  may  be  maintained 
against  the  executors  or  administrators  or  heirs  or  representatives  of 
an^r  person  deceased  for  any  wrong  committed  by  him  in  nis  life-time  for 
wmch  he  would  have  been  subject  to  an  action,  so  as  such  wrong 
shall  have  been  committed  within  one  year  before  such  person^s  death, 
and  the  damages  to  be  recovered  in  such  action  shall,  if  recovered 
against  an  executor^  or  administrator,  bound  to  administer  according  to 
the  English  law,  be  payable  in  like  order  of  administration  as  the  simple 
contract  debts  of  such  person.^  t 

II.  No  action  commenced  under  the  provisions  of  this  Act  shall  abate 
by  reason  of  the  death  of  either  party,  but  the  same  may  be  continued  by 

*  The  rest  of  Section  1  was  repealed  by  Act  9  of  1871.— See  Repealing  Enact- 
ments, p.  79. 
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or  against  the  execntora,  administratora,  or  repreeentatiYes  of  the  party 
deceased :  Provided  that^  in  any  case  in  which  any  such  action  shall  be 
continued  against  the  executors,  administrators,  or  representatives  of  a 
deceased  party,  such  executors,  aoministrators,  or  representatives  may  set 
up  a  want  of  assets  as  a  defence  to  the  action,  either  wholly  or  in  piurt,  in 
the  same  manner  as  if  the  action  had  been  originally  commenced  against 
them. 

Act  No.  XIII.  op  1855. 

An  Act  to  provide  Cbmpensation  to  famlie$  for  loss  occasioned  by  the 
death  of  a  person  caused  by  actionable  wrong. 

Whereas  no  action  or  suit  is  now  maintainable  in  any  court  against  a 
person  who,  by  his  wrongful  act,  neglect,  or  default,  may  have  caused  the 
death  of  another  person,  and  it  is  ortentimes  right  and  expedient  that  the 
wrong-doer  in  such  case  should  be  answerable  in  damages  for  the  injury 
BO  caused  by  him  :  It  is  enacted  as  follows  : 

1.  Whenever  the  death  of  a  person  shall  be  caused  by  wrongful  act, 
neglect,  or  default,  and  the  act,  neglect,  or  default  is  such  as  would  (if 
death  had  not  ensued)  have  entitled  the  party  injured  to  maintain  an 
action  and  recover  damages  in  respect  thereof,  the  party  who  would  have 
been  liable  If  death  had  not  ensuea  shall  be  liable  to  an  action  or  suit  for 
damages,  notwithstanding  the  death  of  the  person  injured,  and  although 
tiie  death  shall  have  been  caused  under  such  circumstances  as  amount  in 
law  to  felony  or  other  crime.  And  it  is  enacted  further  that  every  such 
action  or  suit  shall  be  for  the  benefit  of  the  wife,  husband,  parent,  and 
child,  if  any,  of  the  person  whose  death  shall  have  been  so  caused,  and 
shall  be  brought  by  and  in  the  name  of  the  executor,  administrator,  or 
representative  of  the  person  deceased  ;  and  in  every  such  action  the  court 
may  give  such  damages  as  it  may  think  proportioned  to  the  loss  resulting 
from  such  death  to  the  parties  respectivelv  for  whom  and  for  whose 
benefit  such  action  shall  be  brought,  and  the  amount  so  recovered,  alter 
deducting  all  costs  and  expenses,  including  the  costs  not  recovered  from 
the  defendant,  shall  be  divided  amongst  the  before-mentioned  parties,  or 
any  of  them,  in  such  shares  as  the  court  by  its  judgment  or  decree  shall 
direct 

2.  Provided  always  that  not  more  than  one  action  or  suit  shall  be 
brought  for,  and  in  respect  of,  the  same  subject-matter  of  complaint ; 
provided  that  in  any  such  action  or  suit  the  executor,  administrator,  or 
representative  of  the  deceased  mav  insert  a  claim  for,  and  recover,  any 
pecuniary  loss  to  the  estate  of  the  deceased  occasioned  bv  such  wrongful 
act,  neglect,  or  default,  which  sum,  when  recovered,  shall  be  deemed  part 
of  the  assets  of  the  estate  of  the  deceased.^ 

3.  The  plaint  in  any  such  action  or  suit  shall  give  a  full  particular 
of  the  person  or  persons  for  whom,  or  on  whose  behalf,  subh  action  or 

*  The  rest  of  Section  2  was  repealed  by  Act  9  of  1871.~See  Repealing  Enactments, 
p.  79. 
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•uit  shall  be  brought,  and  of  the  nature  of  the  elaim  in  respect  of  which 
damages  shall  be  sought  io  be  recovered. 

4.  The  following  words  and  expressions  are  intended  to  have  the 
meanings  hereby  assigned  to  them  respectively,  so  far  as  such  meanings 
are  not  excluded  by  the  context  or  by  the  nature  of  the  subject-matter ; 
that  is  to  say,  words  denoting  the  singular  number  are  to  be  understood 
to  apply  also  to  a  plurality  oi  persons  or  things  ;  and  words  denoting  the 
masculine  gender  are  to  be  understood  to  apply  also  to  persons  of  the 
feminine  gender ;  and  the  word .  **  person!*  shall  apply  to  bodies  politic 
and  corporate ;  and  the  word  "  parent**  shall  include  father  and  mother, 
and  grandfather  and  grandmother  ;  and  the  word  "  child'*  shall  include 
son  and  daughter,  and  grandson  and  grand-daughter,  and  stepson  and 
stepdaughter. 
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CODE  OP  OIVIL  PROCEDURE. 


ACT  No.  Vm.  of  1859. 

(Beccived  (he  assent  of  the  Bight  Honorable  the  Qovemor  General 
on  the  22^  Mcvreh  1859.; 


Cap.  66C 

I.  Of  the  Jiirisdiction  of  tbe  Civil  Courts i. 

II.  Preliminary  Rules i«. 

III.  Of  a  Suit  tiU  Final  Decz«e «6, 

IV.  Execution  of  Deoroes IM. 

V.  Of  Pauper  Suits »7. 

'VI.  Befarence  to  Arbitration 8i«. 

VIL  Of  Proceedings  on  agiocDnont  if  Parties 428. 

VIIL  Of  appeals 83a. 

DL  Of  appeals  in  forma  Pauperis 867. 

X.  Of  Special  Appeals 87?. 

2^.  Review  of  Judgment 876. 

xn.  Miscellaneous  888. 

Whereas  it  is  expedient  to  simplify  the  Procednre  of  the  Coorts  of 
Civil  Judic«bare  not  established  by  Soyal  Charter ;  It  is  jenacted  as 
.follows : — 


CHAPTER  L 
Of  the  Jurisdiction  of  the  Civil  Courts. 

1.  The  CIVIL  COURTS  shall  take  COGNISANCE  OP  all 
SUITS  of  a  CSvil  nature,  with  the  exception  of  suits  of  which  their  cog- 
nisance  is  barred  by  any  Act  of  Parliament  or  b^  any  Beeulation  of  the 
Codes  of  Bengal,  Madras,  and  Bombay  respectively,  or  by  any  Act  of 
the  Ooy^nor  Greneral  of  India  in  CounciL 

2.  The  Civil  Courts  shall  not  take  cognisance  of  any  suit  brought 
on  a  cause  of  ACTION  which  shall  have  been  HEARD  AND  DE- 
TERMINED by  a  Court  of. competent  jurisdiction  in  a  former  suit  be- 
tween the  same  parties  or  between  parties  under  whom  they  claim. 

3.  The  JUDGMENTS  of  the  Civil  Courts  shall  not  be  subject  to^ 
REVISION,  otherwise  thui  by  those  Courts  under  the  rules  contained^ 

3.   For  jreTWWisMSecUoa  376  |>04l.   Far  appeals  6««  Section  382  j»mi. 
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in  this  Act  applicable  to  reviews  of  jadgment,  and  by  the  constitated 
Courts  of  ApfKBllate  Jurisdiction. 

4.  NO  PERSON  whatever  shall,  by  reason  of  place  of  birth,  or 
by  reason  of  lesoent,  be  in  any  Civil  proceeding  whatever  EXCEPTED 
from  the  jurisdiction  of  any  of  the  Civil  Courts. 

5.  Subject  to  such  pecuniary  or  other  limitations  as  are  or  shall  bo 
prescribed  by  any  law  for  the  time  being  in  force  the  Civil  Courts  aC 
each  grade  shall  receive,  try,  and  deUjrmine  all  SUITS  hereby  declared 
to  be  co;^ui8able  by  those  Courts,  if,  in  the  case  of  suits  FOR  LAND  or 
other  immoveable  property,  such  land  or  property  shall  be  sitoato 
WITHIN  the  LIMI 'J  S  to  which  their  respective  jurisdictions  may  ex-* 
tend,  AND  in  all  OTHER  CASES  IF  the  CAUSES  OF  ACTION  shall 
have  arisen,  OR  the  DEFENDANT  at  the  time  of  commencement  of 
the  suit  shall  dwell,  or  personally  work  for  gain.  WITHIN  such 
LIMITS. 

6.  EveiT  SUIT,  shall  be  instituted  IN  the  COURT  OP  the 
LOWEST  GRADE  competent  to  try  it.  But  it  shall  be  lawful  for  the 
District  Court  to  withdraw  any  suit  mstituted  in  any  Court  subordinate 
to  Buch  District  Court,  and  to  try  such  suit  itself,  or  to  refer  it  for  trial 
to  any  other  Court  subordinate  to  its  authority  and  competent  in  re* 
flpect  of  the  value  of  the  suit  to  try  the  same,  whenever  it  may  see  snfB- 
42ient  cause  for  so  doing.  In  like  manner  the  Sudder  Couit  may  order 
that  the  cognisance  of  any  suit  or  appeal  which  may  be  instituted  in 
any  Court  subordinate  to  such  Sudder  Court  shall  be  transferred  to  any 
other  Court  subordinate  to  its  authority  and  competent  in  respect  of  the 
value  of  the  suit  or  appeal  to  try  the  same, 

7.  Every  SUIT  SHALL  INCLUDE  the  WHOLE  of  the  CLAIM 
arising  out  of  the  cause  of  action,  but  a  plaintifT  may  relinouish  any 
portion  of  his  claim  in  order  to  bring  the  suit  within  the  jurisaiction  of 
any  Court.  If  plaintiff  relinquish  or  omit  to  sue  for  any  portion  of  his 
claim,  a  suit  for  the  portion  so  relinquished  or  omitted  shall  not  after- 
wards be  entertained. 

8.  CAUSES  OF  ACTION  by  and  against  the  same  parties,  and 
cognisable  by  the  same  Court,  MAY  BE  JOINED  in  the  same  suit^ 
provided  the  entire  claim  in  respect  of  the  amount  or  value  of  the  pro- 
perty in  suit  do  not  exceed  the  jurisdiction  of  such  Court. 

9.  If  two  or  more  causes  of  action  be  joined  in  one  suit,  and  the 
Court  shall  be  of  opinion  that  they  cannot  conveniently  be  tried  to- 
gether, the  COURT  MAY  ORDER  SEPARATE  TRIALS  of  snob 
causes  of  action  to  bo  held. 

10.  A  claim  for  tho  rccoYery  of  LAND  AND  a  claim  for  the 
MESNE  PROFITS  of  such  land  shaU  be  deemed  to  be  DISTINCTT 
CAUSES  of  action  within  the  meaning  of  the  two  last  preceding  Sec- 
tions. 


iuate 


11.    If  the  suit  be  for  LAND  or  other  immoveable  property  si- 
3  WITHIN  the  limits  of  a  single  DISTRICT,  BUT  within  the 


6.  "Civil  COTirtB"  The  jvivdietion of  the  GM«r<UCml  Coortstliat  is  tht Privy 
CoQueil.  Um  High  Cowtt  and  tiie  bmall  Cause  Conrta  ^rill  be  found  at  the  end  of  this  Coda. 
Fonhejuiedietion  of  the  Bengal,  Bombay  and  other  Local  Courts  See  "  Civil  Coortif'  See 
«]M  SeoUoas  8  and  4  Aot  28  of  1861,  j>Ml  and  Seetiooa  888  aad  88«  i>o«<. 
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jurifldiction  of  DIFFERENT  COURTS,  the  suit  may  be  brought  in 
the  Court  within  the  juriBdiction  of  which  any  portion  of  sueh  land  or 
other  immoveable  property  is  situate,  provided  the  entire  claim  in  res- 
pect of  the  value  of  the  propertv  in  suit  be  cognisable  by  such  Court ; 
out  in  such  case  the  Court  in  which  the  suit  is  brought  shall  drpply  to 
the  District  Court  for  authority  to  proceed  with  the  same. 

12.  In  like  manner,  if  the  PROPERTY  be  situate  WITHIN  thet 
limits  of  DIFFERENT  DISTRICTS,  the  suit  may  be  brought  in  anv 
Court,  otherwise  competent  to  try  it,  within  the  jurisdiction  of  which 
any  portion  of  the  land  or  other  immoveable  property  in  suit  is  situate : 
but  in  such  case  the  Court  in  which  the  suit  is  brought  shall  apply  to 
the  Sudder  Court  for  authority  to  proceed  with  the  same ;  if  tnc  suit 
is  brought  in  any  Court  subordinate  to  a  District  Court,  the  application 
shall  be  submitted  through  the  District  Court  to  ^N-hich  such  Court  is 
subordinate. 

13.  If  the  Districts  within  the  limits  of  which  the  PPwOPERTY  is 
situate  are  SUBJECT  TO  DIFFERENT  SUDDER  COURTS  tho 
application  shall  be  submitted  to  the  Sudder  Court  to  which  the  Dis- 
trict in  which  the  suit  is  brought  is  subjecif;  and  the  Sudder  Court  to 
which  snch  application  is  made  may,  with  the  concurrence  of  the  Sud- 
der Court  to  which  the  other  District  is  subject,  give  authority  to  pro- 
ceed with  the  same. 

14.  If,  in  a  suit  for  LAND  situate  ON  the  BORDERS  of  the  Court's 
local  jurisdiction,  the  defendant  obiect  to  the  hearing  of  the  suit  on  the 
ground  that  the  land  is  not  included  within  the  local  jurisdiction  of  the 
Court,  the  Court  shall  have  power  to  determine  the  point ;  and  it  the 
Court  shall  find  that  the  land  is  included  within  its  local  jurisdiction  it 
shall  proceed  to  try  the  suit.  Provided  that,  if  it  be  shown  that  the 
land  m  dispute  has  been  a<^judged  by  competent  authority  to  belong  to 
an  estate,  village,  or  other  known  division  of  land  situate  within  the 
local  jurisdiction  of  another  Court,  tho  Court  in  which  the  suit  is  brought 
shall  reject  the  plaint,  ot  return  it  to  the  plaintiff  in  order  to  its  bemg 
presented  in  the  proper  Court. 

15.  No  suit  shall  be  open  to  objection  on  the  ground  that  a  merely 
DECLARATORY  DECREE  or  order  is  sought  thereby,  and  it  shall 
be  lawful  for  the  Civil  Courts  to  make  bin(Ung  declarations  of  right 
without  granting  consequential  relief. 


CHAPTER  U. 
Preliminary  Rules. 

le.  All  applications  to  any  Civil  Court,  and  all  APPEARANCES 
of  parties  in  any  Civil  Court,  except  when  othei'wise  specially  provided 
by  this  Act,  shaU  be  made  BY  the  PARTY  IN  PERSON,  OK  by  his 
recognised  AGENT,  OR  by  a  PLEADER  duly  appointed  to  act  on  his 
behalf. 


16  "Pleader**.    loclwioa  oounsel  and  advocate,  See  Section  41  Act  23  of  1861  post. 
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17.  The  recogniged  AGENTS  of  partaes  by  whom  such  applica- 
tidna  and  appearances  may  be  made  are— 

Firtt. — Persons  holding  general  powers  of  attorney  from  parties 
hot  within  the  jurisdiction  ot  the  Court,  authorising  them  to  make  such 
applications  and  appearances  On  behalf  of  such  parties. 

Seoofidly. — Persons  caarYixif  on  trade  or  business  for  and  in  the 
name  of  parties  not  within  tne  jurisdifction  of  the  Court,  in  matters  con- 
nected with  such  trade  or  business  only,  when  no  other  agent  is  ex- 
pressly aulhbrised  to  make  such  applications  or  appearances. 

Thirdly — Persons  being  ex^ofimo  or  Otherwise  aathorised  to  act  for 
Government  in  respect  of  any  smt  Or  judicial  prdceeding; 

Fourthly.  Persons  specially  appointed  by  order  of  Government  at 
the  request  of  any  Sovereign  Prince,  or  Independent  Chief,  whether  re- 
siding Within  or  without  the  British  Territories,  toprosecdte  or  defend 
a  suit  on  his  behalf. 

Whenever  the  personal  appearance  of  a  par^  to  a  suit  is  required 
by  this  Act,  such  appearance  may  be  made  by  his  recognised  agent,  un- 
less the  Court  shali  otherwise  direct ;  and  anything  wMch  by  this  Act 
is  rec^uired  or  permitted  to  be  done  by  a  party  in  person,  niav  be  done 
by  his  recognised  agent.  Kotes  given  to  or  prck^esses  served  on  a  re- 
cognised agent  relative  to  a  suit  shall  be  as  effectual  for  all  purposes  in 
relation  to  the  siiit  as  if  the  same  had  been  given  to  or  served  on  the 
party  in  person,  unleds  the  Court  shall  Otherwise  direct;  and  all  the 
provisions  6f  this  Act  relative  to  the  service  of  nbtiCes  or  processes  on  a 
party  to  a  suit  shall  be  applicable  to  the  service  of  notices  and  processes 
on  such  recdgnised  agent 

18.  The  APPOINTMENT  OF  A  PLEADER  to  make  any  such 
application  or  appearance  as  aforesaid  shall  be  in  writing,  and  shall  be 
med  in  the  Conrt  When  so  filed,  it  shall  be  considered  to  be  in  full 
force  until  revoked  by  a  writing  filed  in  the  Court.  All  notices  given  to 
or  processes  served  on  the  pleaSer  of  any  party  or  left  at  the  office  or 
ordinary  residence  6t  Such  pleaded  relative  to  a  suit,  and  •whether  the 
same  be  for  the  personal  attendance  of  the  party  or  not;  shaU  be  pre- 
sumed to  be  duly  communicated  and  made  known  to  the  party  whom 
the  pleader  represents,  and  shall  be  as  effectual  for  all  purposes  in  re- 
lation t6  l^e  suit  as  if  the  same  had  been  given  to  or  servea  on  the  par- 
ty in  person,  unless  the  Court  shaU  otherwise  direct. 

19.  When  an  OFFICER  or  SOLDIER  in  the  service  of  the  Go- 
vernment is  a  party  to  a  stdt,  and  cannot  Obtain  a  furlough  or  leave  of 
absence  for  the  purpose  of  prosecuting  or  defending  the  suit  in  person, 
he  MAY  AUTHORISE  ANY  member  Of  his  family  or  any  othw 
PERSON  TO  commence,  CONDUCT,  and  manage  the  SUIT  or  the 
defence,  as  the  case  may  be  in  his  stead.  The  authority  shall  be  in 
writing,  and  shall  be  signed  by  the  officer  or  Soldier  in  tne  presence  of 
his  Commanding  Officer,  who  shall  countersign  the  s&me  and  it  shall 
be  filed  in  the  Court  When  so  filed,  the  counter-signature  of  the  Com- 
manding Officer  shall  be  sufficient  proof  that  the  au3i6rity  was  duly  ex- 
ecuted, and  that  the  Officer  Or  Soldier  by  whom  it  was  granted  could  not 
obtain  a  furlough  or  leave  of  absence  for  the  purpbse  <n  prosecuting  or 
defending  the  suit  in  person. 
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20.  Any  PERSON  who  may  be  AUTHORISED,-  as  in  tho  liusb 
proceeding  SSectiou  mentioned,  by  an  Officer  or  Soldier  to  prosecute  or 
defend  a  suit  in  his  stead,  shall  be  competent  to  pro&ecute  or  defend  it 
in  person  in  the  same  manner  as  the  Officer  or  Soldier  could  do  if  pre- 
sent ;  or  he  MAY  APPOINT  a  PLEADER  of  the  Court  to  prosecute  cr 
defend  the  suit  on  behalf  of  such  Officer  or  Soldier.  And  all  notices  or 
processes  relative  to  the  suit  which  may  be  served  upon  any  person 
who  shall  be  so  authorised  as  aforesaid  by  au  Officer  or  Soldier,  or  upon 
any  pleader  who  shall  be  appointed  as  foresaid  by  such  person  to  act 
for  or  on  behalf  of  each  officer  or  Soldier  shall  be  as  eflectual  for  all 
I'Urposes  relative  to  the  8uit  as  if  the  same  had  been  served  on  tho  par- 
ty in  person  or  on  a  pleader  appointed  by  him. 

2L  WOMEN,  who  accorcHng  to  the  custom  and  manners  of  tho 
country,  ought  not  to  be  compelled  to  appear  in  public,  shall  be  EX- 
EMPT PKOM  PERSONAL  APPEARANCE  m  Court. 

22.  The  GOVERNMENT  MAY,  at  its  discretion,  EXEMPT,. 
t'ROM  PERSONAL  APPEAUANCE  in  Court  any  PERSON  whoso 
RANK,  in  the  opinion  of  the  Government,  entitles  him  to  the  privilege 
of  exemption^  and  may  at  its  discretion  withdraw  such  privilege.  The 
names  of  the  persons  so  exempted  (if  any)  residing  withm  the  jurisdic- 
tion of  the  Principal  Civil  Court  of  each  District  shall  from  time  to 
time  be  forwarded  to  such  Court  by  the  local  Government,  and  a  list  of 
finch  persons  fif  any)  shall  be  kept  in  such  Court,  and  in  the  several 
Subordinate  Courts  of  the  District. 

24.  If  any  plaint,  written  statement,  or  declaration  in  writing,  re- 
qtiired  by  this  Act  to  be  venfied,  shall  contain  any  averment  which  tho 
person  making  the  VERIFICATION  shall  know  or  believe  to  be 
FALSE,  or  shall  not  know  or  believe  to  be  true,  such  person  shall  be 
eabject  to  punishment  according  to  the  provision  of  the  law  for  the 
time  being  in  force  for  the  punishment  'of  giving  or  fabricating  false 
evidence. 


CHAPTER  m. 
Of  a  Suit  Till  Final  Decree. 

0/  the  InsUtuMon  of  Suite. 

25.  ALL  SUITS  shall  be  COMMENCED  BY  a  PLAINT  which, 
except  when  otherwise  specially  provided  by  this  Act,  shall  be  present- 
ed to  the  Court  by  the  plaintifl"  in  person,  or  by  his  recognised  Agent 
t)r  by  a  pleader  duly  appointed  to  act  on  his  behalf. 

26.  The  plaint  shall  bo  distimctly  written  in  the  LANGUAGE  in 
•ordinary  use  in  proceedings  before  the  Court,  and  shall  contain  tho 
foUowing  PARTICULARS  :— 

Ist.    The  name,  description,  and  place  of  abode  of  the  plaintiff. 
2nd,    The  name,  description,  and  place  of  abode  of  the  defendant, 
BO  far  as  they  can  be  ascertained. 

21  **  Women."    May  be  examined  by  commission  8ee  Section  175  post. 
23.    Bepealed  by  section  1  Act  23  of  1861  Sco  Bepealing  Enactmcntfl  page  43,  See  also 
Bcction  2  of  tne  same  Act  post. 

24  "  False  evidence,'*   Bee  Section  103  Penal  Code  post. 
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3rd.  The  relief  sought  for,  the  subject  of  the  claim,  the  cause  of 
actioQ  B,w\  whea  it  accrued,  and  if  the  cause  of  action  accrued  beyond 
the  period  ordinarily  allowed  by  any  law  for  commencing  such  a  suit, 
the  g:round  upon  which  exemption  from  the  law  is  claimed. 

The  following  are  instances : — 

If  the  suit  be  for  money  due  on  a  bond  or  other  written  instarument : — 
Payment  of  due  on     (a   bond  or  other  written  int^rufiumi 

us  the  case  niay  he) ,  for  the  sum  of             bearing  date  the  day  of 
and  payable  on  the                      day  of                      namely- 
Principal                          

Interest  

Amount  paid  ^if  any)  

Balance  due 


If  the  plaintiff  claim  exemption  from  any  law  of  limitation,   say — "The 
plaintiff  was  an  infant  (or  as  the  ca^e  may  be)  from  the         day  of 
to  the  day  of  „ 

If  the  suit  be  for  the  price  of  goods  sold . — Payment  of  on 

account  of  maunds  of  (rice,  indtoo,  sugar,  or  as  Hie  casf*  may 

hft)  sold  on  the  day  of  and  the  price  of  which  became 

payable  on  the  day  of  as  per  account  at  foot. 

If  the  suit  be  for  damages  for  an  injury  done :— Payment  of 

on  account  of  injury  done  to  the  plaintiff,  [(here  set  out  the 
naiv/re  of  the  injury,  and  state  the  particulars  of  the  pecuniary  loss  (if 
any.)} 

4.  When  the  claim  is  for  any  property  other  than  money,  its 
estimated  value. 

The  following  is  an  instance : — 

If  the  suit  be  for  an  estate  or  for  a  share  in  an  estate  paying  revenue  to 
Government : — Possession  of  the  estate  or  of  share  in  the 

estate  called  situate  in  the  Zillah  of  the  sudder 

jumma  of  which'is  and    estimated   value  of 

which  the  plaintiff  was  dispossessed  (or  forcibly   or  fraudulently  dis- 
possessed, if  the  case    he  so)   on  the  day  of  ;  or  to 
which  the  plaintiff  became  entitled  by  inheritance  from 
(or  by  gift,  purchase,    or  otherwise  as '  the  case  may  be)  on  or  about 
the                      day  of 

5. — When  the  claim  is  for  land  er  for  any  interest  in  land,  the  na- 
ture of  the  tenure  or  interest  must  be  specified ;  and  if  the  claim  be  for 
land  forming  part  of  a  village  or  other  known  division,  or  for  a  house, 
garden,  or  the  like,  its  situation  shall  be  described  by  the  setting  forth 
of  boundaries,  or  in  such  other  manner  as  may  suffice  for  its  identifica- 
tion. 

6. — In  all  suits  by  or  against  the  Government  or  one  of  its  Officers 
in  his  official  capacity,  or  any  Corporation,  or  any  Company  authorised 
to  sue  and  be  sued  in  the  name  of  an  Officer  or  Trustees,  the  words 
"  The  Government,**  or  "  The  Collector  of  *'  or  otherwise 
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M  the  case  may  be,  or  the  name  of  the  Corporation,  or  the  name  or 
names  of  the  Officer  or  Trustees  of  the  Company,  shall  be  inserted  in 
Nos.  1  and  2  instead  of  the  name  and  description  of  the  plaintiff  or 
defendant.  But  in  all  other  cases  it  shall  be  necessary  to  specify  the 
names  of  all  the  parties. 

27.  The  PLAINT  SHALL  BE  SUBSCRIBED  by  the  plaintiff 
andhi8pleader(ifany),AJ^D  shall  be  VERIFIED  at  the  foot  by  the 
plaintiff,  in  the  manner  following,  or  to  the  like  effect : — 

I  ( A.  B.)  1  the  plaintiff  named  in  the  above  planntt  do  declare  that 
what  ia  stated  therein  is  true,  to  the  best  of  my  information  and  belief, 

28.  If  the  PLAINTIFF,  by  reason  of  absence  or  for  other  good 
cause,  be  UNABLE  TO  SUBSCRIBE  AND  VERIFY  the  plaint,  the 
Court  may  allow  the  plaint  to  be  subscribed  and  verified  on  behalf  of 
the  plaintiff  by  any  person  whom  the  Court  may  consider  competent  to 
make  the  verification.  In  SUITS  BY  a  CORPORATION  OR  a  COM- 
PAN  Y  authorised  to  sue  and  be  sued  in  the  name  of  an  Officer  or  Trus- 
tees, the  plaint  shall  be  subscribed  and  verified  on  behalf  of  the  Corpo- 
ratioaor  Company  by  any  Director,  Secretary,  or  other  principal  Officer 
of  the  Corporation  or  Company  who  may  be  able  to  depose  to  the  facts 
of  the  case. 

29.  If  the  plaint  do  not  contain  the  several  particulars  hereinbe- 
fore required  to  be  specified  therein,  or  if  it  contain  particulars  other 
than  those  required  to  be  specified,  whether  relevant  to  the  suit  or  not, 
or  if  the  statement  of  particulars  be  unnecessarily  prolix,  or  if  the  plaint 
be  not  subscribed  and  verified  as  hereinbefore  required,  the  COURT 
MAY  REJECT  the  PLAINT,  or,  at  its  discretion,  may  allow  the  plaint 
to  be-«mended. 

30.  If  the  amount  or  estimated  value  of  the  claim,  as  stated  by 
the  plaintiff,  be  beyond  the  jurisdiction  of  the  Court,  the  PLAINT  shall 
be  RETURNED  to  the  plamtiff  in  order  to  its  being  presented  in  the 
proper  Court. 

31.  If  it  appear  to  the  Court  that  the  claim  is  improperly  valued, 
or,  being  properly  valued,  that  the  plaint  is  written  upon  stamped  pa- 
per of  inadequate  value,  and  the  plaintiff,  on  being  required  by  the 
Uoort  to  correct  such  improper  valuation,  or  to  suppljr  such  additional 
stamp  paper  as  may  be  necessary,  shall  not  comply  with  the  requisition 
the  COUKT  SHALL  REJECT  the  plaint. 

32.  If,  upon  the  face  of  the  plaint,  or  after  questioning  the  plain- 
tiff, if  appear  to  the  Court  that  the  subject  matter  of  the  plamt  does  not 
constitute  a  cause  of  action,  or  that  the  right  of  action  is  barred  by  lapso 
of  time,  the  COURT  SHALL  BBJBGT  the  plaint  Provided  that  the 
Court  may  in  any  case,  allow  the  PLAINT  to  be  AMENDED,  if  it  ap- 
pear proper  to  do  so. 

34.  A  SUIT  BY  a  PARTY  ordinarilj  RESIDING  OUT  OF  the 
British  territories  in  INDIA,  and  not  possessing  any  land  or  other  im- 
movei^le  property  within  those  territories,  independent  of  the  property 

.    31  *'  stamped  paper.*'   Por  the  proper  stampe  on  Plainte  aee  the  Court  fees  Aot  at 
theoidofthlflCode. 

Sa   BepeatodbySwitioal  ActS3ofl861Se«"Bepe8liiig£DactmeQtB''page43. 
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in  suit  shall  not  be  ontertainod,  unless  tho  plaintiff,  at  the  time  of  pn*- 
Renting  the  plaint,  or  within  such  time  as  the  Court  shall  order,  famish 
security  for  the  payment  of  all  costs  tha£  may  be  incurred  by  the  defen- 
dant in  the  suit,  in  the  event  of  such  security  not  being  furnished,  the 
Court  shall  return  the  plaint  to  the  plaintiff*. 

35.  IF,  IN  ANY  STAGE  OF  a  SUIT,  IT  shall  ArPEAR  to  the 
CourtTHAT  tho  PLAINTIFF  (being  sole  plaintift*)  IS  a  person  RE- 
SIDING OUT  ofthe  British  territories  in  INDIA,  the  Court  may  or- 
dor  him,  within  a  time  to  be  fixed  by  such  order  to  furnish  security  for 
the  payment  of  all  costs  incurred  and  to  be  incurred  by  the  defendant  in 
the  suit.  In  the  event  of  such  security  not  being  furnished  within  the 
time  so  fixed,  the  Court  shall  pass  judgment  against  the  plaintiff  by  de- 
fault, unless  he  be  permitted  to  withdraw  from  the  suit  under  the  pro? 
visitions  of  Section  97. 

3G.  Whenever  a  plaint  is  rejected  under  any  of  the  foregoing  Sec- 
tions, an  APPEAL  shall  lie  FROM  the  ORDER  REJECTING  the 
PLAINT.  The  rejection  of  a  plaint  on  any  of  the  grounds  mentioned 
in  Sections  29  and  31  shall  not  preclude  a  plaintiff  from  presenting  a 
fresh  plaint  in  respect  ofthe  same  cause  of  action. 

37.  If  the  SUIT  be  FOR  LAND  or  other  immoveable  property 
situate  PARTLY  WITHIN  the  JURISDICTION  ofthe  Court  and 
partly  within  the  Jurisdiction  of  some  other  Court  or  Courts,  the  Court 
shall  proceed  fkccording  to  the  rules  contftined  in  Section  11,  Section  12, 
or  Section  13,  as  the  case  may  be, 

38-  If  the  Court  consider  the  plaint  admissible,  the  paHdcnlan 
mentioned  in  Section  26  of  this  Chapter  shall  be  entered  in  a  book  to  bo 
kept  for  the  purpose,  and  called  the  REGISTER  OF  CIVIL  SUITS : 
and  the  entries  shall  be  numbered  in  every  year  according  to  the  order 
in  which  the  plaint  is  presented.  The  Register  shall  iS  kept  in  the 
fprm  contained  in  the  Schedule  (A)  hereunto  annexed. 

39.  When  the  plaintiff  sues  upon  any  WRITTEN  DOCUMENT 
or  relies  upon  any  such  document  as  evidence  in  support  of  his  claim, 
he  SHALL  PRODUCE  the  same  in  Court  WHEN  THE  PLAINT  is 
PRESENTED,  and  shall  at  the  same  time,  deliver  a  copy  ofthe  docu- 
ment to  be  filed  with  the  plaint ;  if  the  document  be  an  ENTRY  IN  a 
shop-book  or  other  BOOK,  the  plaintiff  shall  produce  the  book  to  the 
Court,  together  with  a  copy  of  tne  entry  on  wnich  he  relies.  The  Court 
shall  forthwith  mark  the  document  for  the  purpose  of  identification ; 
and,  after  examining  €md  comparing  the  copy  with  the  ori^cinal,  shall 
return  the  docxmient  to  the  plaintiff.    The   plaintiff  may,  if  he  think 

? roper  deliver  the  original  document  to  be  filed  insteaa  of  the  copy. 
'he  Court  may,  if  it  see  sufficient  cauue,  direct  any  written  DOCfU- 
MBNT  so  produced  to  be  IMPOUNDED  and  kept  in  the  oustod^r  of 
some  Officer  of  the  Court  for  sucb  period  and  subject  to  such  condi&ms 
as  to  the  Court  shall  seem  meet.  Any  document  not  produced  in  Court 
by  the  plaintiff  when  the  plaint  is  presented,  shall  not  be  received  in 
evidence  on  his  behalf  at  tne  hearing  of  the  suit  without' the  eanction  of 
the  Court. 
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40.  If  the  plaintiff  require  the  PRODUCTION  OP  any  written 
DOCUMENT  IN  the  POSSESSION  or  power  OF  the  DEFEN- 
DANT, he  may,  at  the  time  of  presenting  the  plaint,  deliver  to  the 
Coorc  a^eecription  of  the  docoment,  in  order  that  the  defend^t  may 
be  required  to  prodace  the  same. 

Of  Summoniiiff  the  Defendant, 

41.  When  the  plaint  has  been  registered,  a  SUMMONS,  under  the 
•ignatnre  of  the  Judge  and  the  seal  of  the  Court,  shall  be  issued  TO 
the  DEFENDANT,  to  appear  and  answer  the  claim,  on  a  day  to  be 
therein  specified,  in  person  or  by  a  pleader  of  the  Court  duly  instructed 
and  able  to  answer  bX\  material  questions  relating  to  the  puit,  or  by  a 
pleader  who  shall  be  accompanied  by  some  other  pcrHOu  able  to  answer 
all  such  questions.  The  Court  sh^ll  determine,  at  the  time  of  issuing 
the  summons,  whether  it  shall  be  FOE  the  settlement  of  ISSUES  only 
OB  for  the  FINAL  DISPOSAL  of  the  suit,  and  the  summons  shall 
contain  a  direction  accordingly. 

42.  If  the  Court  see  reason  to  require  the  PERSONAL  ATTEN- 
DANCE of  the  defendant,  the  summons  shall  order  the  defendant  to 
appear  personally  in  Court  on  the  day  therein  specified.  If  the  Court 
see  reason  to  require  the  personal  attendance  of  the  plain  tifi*  on  that  day 
it  may  make  an  order  for  such  attendance ;  Provided  that  no  plaintiff 
or  defendant  shall  be  ordered  to  attend  in  person,  who  at  the  time  is 
bona  fide  residing  at  a  distance  of  more  than  fiftjr  utiles  from  the  place 
where  the  Court  is  held,  unless  he  be  resident  within  the  limits  of  the 
jurisdiction  of  the  Court. 

43.  The  summons  to  appear  shall  order  tho  DEFENDANT  TO 
PRODUCE  any  written  DOCUMENT  in  his  possession  or  power,  of 
which  the  plaintifl'  demands  inspection,  or  upon  which  the  defendant 
intends  to  rely  in  support  of  his  defence. 

44.  The  SUMMONS  shall  be  in  the  FOBM  contained  in  the 
Schedule  (B)  hereunto  annexed,  or  to  the  like  effect. 

45.  The  DAY  FOR  the  APPEARANCE  of  the  defendant  shall  be 
fixed  by  the  Court  with  reference  to  the  place  of  residence  of  the  defen- 
dant, and  the  time  necessary  for  the  service  of  the  summons ;  and  the 
day  shall  be  so  fixed  as  to  allow  the  defendant  a  sufilcient  time  to  en* 
able  him  to  appear  and  answer  in  person  or  by  a  pleader  on  such  day. 

46.  In  suits  against  a  Corporation  or  a  Company  authorised  to 
sae  and  be  sued  in  uie  name  of  an  Officer  or  Trustees,  the  Court  may, 
if  it  think  OToper,  require  the  PERSONAL  ATTENDANCE  OF  any 
DIRECTOR,  Secretary,  or  other  principal  Officer  o£  the  Corporation  or 
Company  who  may  be  able  to  answer  all  material  questions  relating  to 
the  suit. 

Service  of  Summons  on  the  Defendant. 

47.  The  SUMMONS  shall  be  DELIVERED  TO  the  NAZIR  or 
other  proper  Officer  of  the  Court  to  be  served  by  himself  or  one  of  his 
subordinates,  and  such  Officer  shall  be  responsible  for  its  due  service. 

t 
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48.  SERVICE  OF  the  SUMMONS  shaU  be  MADE  BY  DB* 
LIVERING  or  tendering  a  COPY  thereof  under  the  signature  of  the 
Judge  and  seal  of  the  Court ;  and  when  there  are  more  defendants  thiyoi 
/one,  service  of  the  summons  shall  be  made  on  each  defendant.  ^ 

49.  Whenever  it  may  bo  practicable,  the  SERVICE  shall  be  ON 
the  DEFENDANT  IN  PERSON,  UNLESS  he  have  an  AGENT  em- 
powered to  accept  the  service,  in  which  ca^jo  senice  on  fcuch  agent  shall 
be  sufiBcient. 

60.  Besides  the  recognised  agents  described  in  Section  17,  any 
person  roFiding  within  the  jurisdiction  of  the  Court  may  be  appointed 
^n  AGENT  TO  RECEIVE  the  SJiRVICE  of  summonses  and  other 
processes. 

51.  The  APPOINTMENT  OF  SUCH  AGENT  shall  be  IN  WBIT^ 
ING,  and  the  onginal  appointment,  or  a  copy  thereof,  if  the  appoint- 
ment be  a  geucrt^lone,  sLuU  be  filed  in  tho  Court. 

52.  The  Government  pleader  in  each  Court  shall  bo  accounted  the 
AGENT  OF  THE  GOVEUNMhNT  for  the  purpose  of  receiving  ser^ 
vices  of  summonses  and  other  judicial  processes  agamst  the  Govern- 
ment issuing  out  of  the  Court  in  which  he  may  be  the  pleader  of  Go- 
vernment. 

53.  When  tho  dcfondant  cannot  be  fonnd,  and  has  no  agent  em- 
powered to  accor.t  the  SKRVICE  of  tho  summons,  it  may  be  made  ON 
ony  ADULT  MALE  MEMBER  OF  his  FAMILY  residing^with  him. 

54.  In  all  cases  wb^^^e  the  sammons  i«  served  on  tho  defendt^t 
person  ally,  or  any  a^ont  or  othor  person  on  his  behalf,  the  SERVING 
OFFICER  SHALL  REQUIRE  tho  SIGNATURE  of  the  person  on 
whom  tho  service  mtiy  be  mado,  to  an  acknowledorment  of  service,  to  be 
endorsed  on  the  origiiial  summons  or  on  a  copy  thereof  under  tho  seal 
of  the  Court;.  If  such  person  refuse  to  sign  the  acknowledgment,  the 
servic)  of  tho  summons  shall  nevortheloes  bo  held  sufiBcient,  if  it  be 
otherwise  proved  to  tho  satisfaction  of  the  Court. 

65.  When  tho  defendant  cannot  bo  found,  and  thero  is  no  a^ent 
empowoied  to  acoopt  tho  service,  nor  any  other  person  on  whom  tfayo 
Borvico  can  bo  mado,  tho  scrviue  Officer  shall  FIX  tho  CoPY-  OF  tho 
SUMMONS  ON  the  OUTER  DOOti  OF  tho  HoUSE  in  which  the 
defendant  is  dwelling ;  and  if  ho  is  not  dwelling  in  the  placo  mentioned 
in  tho  summons,  the  serving  (  fficcr  shall  rj'.urn  the  summons  to  the 
Coari  fro.ii  whence  it  issued,  with  an  endorsement  thereon  that  he  has 
bo3n  unable  to  ser  .*e  it.  Provided  tha:,  if  tho  serving  Officer  is  inform 
od  thoit  the  defendant  is  to  be  found,  or  has  his  dwelling  in  a  place- 
within  tho  jurisdiction  of  the  Court  other  than  that  indicated  in  the 
summons,  the  Officer  may  pi'occed  to  that  placo  to  servo  the  summonB. 

58.  Tho  SERVING  OFFICKR  SHALL,  in  all  cases  in  which 
the  suoimons  has  boon  served,  ENDORSE  on  tho  original  summons  or 
on  a  copy  thorjof  under  tho  soal  of  tho  Court,  tho  TIMK  when  AND 
Tflji.  MANNKU  in  which  it  was  served. 

57,  When  a  summons  is  returned  to  the  Court  without  having 
boon  served,  if  tho  plaintiJ'  shall  8a!;:sfy  tho  Court  tha!^  thero  is  reason- 
able groaad  for  believing  that  tho  defendant  is  kooping  oat  of  thd  wi^ 
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tit  its  Officer  for  tbe  porpoBO  of  avoiding  the  service  of  the  BtunmotiLBr 
the  Court  shaU  order  the  SUMMONS  to  bo  SERVED  BY  FIXING 
UP  A  COPY  thereof  upon  some  conspicuous  place  IN  the  COURT 
HOUSE,  and  also  upon  the  door  of  the  house  in  which  the  defendant 
shall  have  last  resided,  if  it  be  known  where  he  last  resided ;  or  that  the 
summons  dhall  be  served  in  such  other  manner  as  the  Court  shall  think 
proper.  And  the  service  which  shall  bo  substituted  by  order  of  the 
Court  shall  be  as  effectual  to  all  intents  and  purposes  as  if  it  had  been 
effected  in  the  manner  above  specified. 

58.  Wheiicver  SERVICE  shall  bo  SUBSTITUTED  bj  order  of 
the  Court  by  virtue  of  t'lo  power  coLtaincd  in  tlic  lapt  preceding  Sec- 
tion, the  Court  shall  fix  such  TIMK  FOR  the  APPEARANCE  of  tho 
defendant  as  the  case  may  require.- 

69.  If  the  DEFENDANT  be  RFSIDENT  WITHTX  tbe  JURIS. 
DICTION  OF  any  COURT  OTHKR  THAN  THAT  IN  V/HICH  tho 
SUIT  is  INSTITUTED,  and  ha 'o  tio  aycai  ujivovured  to  accept  tho 
service,  the  court  in  wh'.rli  lHo  suit  is  int^iitut^l  shall  transmit  the  sum- 
mons, either  by  aa  Officer  of  tho  court  or  by  ],ost,  to  any  court  haTing 
jurisdiction  at  the  place  whoro  the  defeadaut  reFidos,  by  which  it  ca.i 
be  most  conveniently  served,  a-id  shall  fix  such  time  for  the  appearance 
of  the  defendant  as  the  casa  may  require;  and  the  coui*t  tD  which  tho 
summons  is  transmitted  shall,  uoon  receipt  of  the  summont*,  deliver  tho 
same  to  the  Nazir  or  other  proper  Ctficer  of  Kuch  court,  to  be  sers'cd  iu 
the  manner  ahove  directed;  and  upon  the  return  of  the  fiummons  by 
the  serving  (>fficer,  it  shall  bo  re- transmitted  to  the  court  from  whence 
it  originally  issued. 

60.  If  the  DEFEND  A  XT  bd  EESIDENT  OUT  OF  the  British 
territ<"»rie8  in  INDIA,  and  have  no  a.^eiit  empowered  to  accept  the  ser- 
vice, the  summons  shall  be  addressed  to  tlie  defendant  at  tho  place 
where  he  may  reside,  and  forwarded  to  him  by  post :  in  such  case  the 
time  for  the  appeari-uro  of  the  defendint  shall  bo  re;^la<ed  by  the  time 
which  may  be  required  for  communication  by  post  boiweon  the  place  at 
which  the  court  is  held  and  tho  plac.^  where  the  defendant  resides ;  and 
if,  on  the  day  fixed  for  the  hearing?  of  the  suit,  or  on  any  day  to  which 
the  hearing:  may  be  adjourned,  tho  defendant  shall  not  appear  in  pcrsou 
or  by  pleader,  the  plauitift*  may  apply  t^  the  court,  and  it  shall  be  law- 
ful for  the  court  to  dirwt  that  the  plaintiff"  shall  be  at  liberty  to  proceed 
with  his  suit,  in  such  mauner  and  subject  to  such  conditions  as  to  the 
Coturt  may  seem  meet. 

61.  When  the  SUIT  is  FOK  LAND  or  other  immoveable  pro- 
perty,  and  the  summons  for  any  reason  cannot  be  served  on  the  defen- 
dant in  i)erson,  and  the  defendant  has  no  ao-ent  empowered  to  accept 
the  service,  the  SUMMONS  may  be  SERVED  on  any  AGENT  of  the 
defendant  IN  CHARGE  OF  such  LAND  or  other  immoveable  pro- 
perty. 

62.  When  the  DEFENDED  is  IN  the  SERVICE  OF  GO- 
YERNMENT,  the  Court  may  transmit  a  cony  of  the  summons  to  the 
head  OflBcer  of  the  OflSce  in  which  the  defenaant  is  employed,  for  the 
purpose  of  being  served  on  him,  if  it  shall  appear  to  the  Court  that  tho 
BummonB  may  be  most  conveniently  so  served     If  the  DEFENDANT 
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bean  OFFICBB  or  SOLDIER,  the  Court  shall  transmit  a  copy  of 
the  summon^  tO  the  Cdnlmanding  Officer  of  the  Corps  to  which  the  de' 
fendant  belongs,  for'  the  pdrpOse  6f  hbinf^  set^Ted  On  hitn.  The  Officer 
to  whom  ihd  tummdns  is  tranFinitteid,  i^tet^  cttdsiiig  thei  euilimons  to  be 
Served  on  thd  person  to  whom  it  is  addressed,  if  practicable,  shall  re- 
turn it  to  the  Couhi  with  the  written  abknOwledgm^t  of  such  pei^on 
endorsed  thcredn.  If,  from  any  cause,  the  summons  cannot  be  served 
Upon  the  perpou  td  whoni  it  is  addressed,  it  shall  be  l-etumfed  to  the 
Court  by  which  it  was  transmitted,  with  information  of  the  caiise  which 
has  prove: '/.ed  the  service.  In  such  ease  the  Court  shall  adopt  such 
bther  mcnne  of  serving  the  summons  as  it  may  deem  proper;  _ 

63.  When  the  SUIT  is  AGAINST  a  CORPORATION  or  1 
Cbmpauy  authorised  to  sue  and  be  sued  in  the  name  df  am  OflBcer  or 
Trustees,  the  summons  may  be  served  by '  leaving  the  same  at  the  regis' 
tered  Office  (if  any)  df  the  Conipany,  or  sending  it  through  the  Post 
Oluce  by  a  letter  addressed  to  such  Office,  or  oy  giving  it  td  any 
Director,  Secretary,  or  dther  principikl  Officer  of  the  Cdt'poraiidn  Or  Com-* 
patny. 

64.  Nothing  contained  in  the  preceding  rules  shall  be  construed  to 
prevent  the  Court  from  substituting  for  the  summons  a  LETTER  or 
other  appropriate  cominunication  under  the  signature  of  the  Jiidge  and 
seal  of  the  Court,  when  the  PEhSON  whoSe  appearance  is  required 
is  OF  a  RANK  which  bntitlee  hint  to  such  mark  of  consideration.  The 
letter  or  other  communication  shall  contain  all  the  particulars  required 
to  be  stated  in  the  summons,  and  shall  be  treated  in  all  respects  as  » 
summons: 

65.  When  a  LETTER  or  other  communication  is  substituted  for 
a  sonmions  under  the  authority  of  the  last  preceding  Section,  it  MAY 
BE  TRANSiilTTfeD  THOUGH  the.  POST  Office,  or  by  a  special 
messenger  selected  by  the  Cduirt,  or  in  any  other  manner  which  the 
Court  may  deem  sumcnent ;  unless  the  party ^shall  have  an  agent  em- 
powered to  accept  service  of  judicial  process,  in  wnich  c^e  delivery  to 
such  agent  shall  be  deemed  [iiifficient  service. 

66.  Whenever  it  is  providfefl  that  any  Sunimdns,  letter,  or  other 
communication  may  be  tnmsmitteid  tb  ihe  persdn  to  whom  it  is  address- 
ed though  the  Post  Office,  proof  that  the  slime  was  correctly  addressed 
to  such  person  at  his  place  of  residence,  and  that  it  wad  duly  posted 
according  to  Section  38.  of  Act  XVII.  df  1864  (For  the  Manaje- 
ment  of  the  Poet  Office,  for  the  BegfdaMon  of  the  IhiHeB  of  Postaae* 
and  for  the  Ttcmehment  of  Offences  against  the  Foit  OfficeL  shall  be  suffi- 
cient PROOF  Of^  the  due  SEHVICE  and  delivery  (tf  tihe  summons, 
letter,  or  other  communication^  in  the  absence  of  evidence  U>  the 
contrary. 

Of  Suitd  against  Ooyemment  and  Public  Offl(50rt; 

67.  If  the  SUIT  be  AGAINST  the  GOVERNMENT,  the  SUAf- 
MOSS'S  shall  be  SERVED  ON  the  GOVERNMENT  PLEADER.  The 
Court  in  fixing  the  day  for  the  Government  to  answer  to  the  plaint, 
shall  allow  a  reasonable  time  for  th6  necessary  «communication  with  the 

66.    Actl7ofl854wurraealedb7  6ection8Act  14  of  1866,  8m  "Repealing  Enact- 
mcioW  p«gQ  67,   The  preaeot  f  ost  Offioe  Act  is  Act  U  of  180e,9e6  **  Poit  C^    " 
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Gbvdhiinignt  through  the  proper  channels,  and  for  the  issue  of  iuFtruc- 
tions  t6  the  Govef  ament  Pleader  to  appear  and  answer  on  behalf  of  the 
Govemnlent,  and  may  extend  the  time  at  its  discretion  on  the  applica- 
tion of  the  Government  Pleader.  The  Court  any  also,  if  it  think  proper, 
direct  the  attendance  of  a  person  who  may  be  able  to  answer  all  materi- 
al questions  relating  to  the  suit* 

68.  If  the  SUIT  be  AGAINST  an  OFFICER  OF  the  GOVERN- 
MBNT  for  an  act  which  the  plaintiff  alleges  to  have  been  done  by  such 
Offioerin  his  official  capacity,  the  SUMMONS  shall  be  SERVED  UP- 
ON SUCH  OFFICER  in  the  manner  hereinbefore  provided. 

69.  If  the  Officer  on  recei vie g  the  summons  shall  consider  it  pro- 
per to  make  a  REFERENCE  TO  GOVERNMENT  BEFORE  AN- 
SWERING to  the  PLAINT,  he  mave  move  the  Court  to  grant  such 
extendion  of  the  time  fixed  in  the  summons  as  moy  be  necessary  to 
enable  him  to  make  such  reference,  and  to  receive  orders  thereon 
through  the  proper  channels  ;  and  the  Court  upon  such  motion  may  ex- 
tend the  time  for  so  long  as  shall  appear  to  it  to  be  requisite. 

70.  IF  the  GOVERNMENT  shall  UNDERTAKE  the  DE- 
FENCE of  the  suit,  the  Government  Pleader  shall  be  furnished  with 
authority  to  appear  and  answer  to  the  plaint ;  and  upon  motion  made 
by  him  the  Court  shall  order  a  note  to  that  effect  to  the  entered  in  the 
Ilegister. 

71.  If  such  motion  shall  not  be  made  by  the  Government  Pleader 
on  or  before  the  day  fixed  in  the  notice  for  the  defendant  to  appear  and 
answer  to  the  plaint,  the  case  shall  proceed  as  in  a  suit  between  private 
parties,  except  that  the  DEFENDANT  shall  NOT  be  LIABLE  TO 
ARREST  BEFORE  JUDGMENT. 

72.  If  in  any  such  suit  the  Court  shall  requu'e  the  PERSONAL 
APPEARANCE  OF  the  DEFENDANT,  and  the  defendant  shall  satisfy 
the  Court  that  he  cannot  absent  himself  from  his  duty  without  injury 
to  the  public  service,  the  Court  shall  exempt  him  from  such  appearance; 
but  he  shall  be  liable  to  be  examined  in  any  way  in  which  an  absent 
witness  "may  be  examined. 

How  pi&rsons  not  before  the  Court  may  be 
made  parties  to  a  Suit. 

73.  If  it  appear  to  the  Court  at  any  hearing  of  a  suit,  that  all  the 
persons  who  may  be  entitled  to,  or  who  claim  some  share  or  interest  in 
the  subject  matter  of  the  suit  and  Who  may  be  likely  to  be  affected  by 
the  result,  have  not  been  made  parties  to  the  suit,  the  COURT  MAY  ao- 
journ  the  hearing  of  the  suit,  to  aftiture  day  to  be  fixed  by  the  Court, 
and  DIRECT  THAT  such  PERSONS  shall  REMADE  either  PLAIN- 
TIFFS OR  DEFENDANTS  in  the  suit,  as  the  case  may  be.  In  such 
case  the  Court  shall  issue  a  notice  to  such  persons  in  the  manner  pro  • 
Vided  in  this  Act  for  the  service  of  a  summons  on  a  defendant. 

Of  arrest  before  Judgment. 

7i.  If  in  any  suit,  not  being  a  suit  for  land  or  other  immoveablo 
property,  the  defendant,  with  intent  to  avoid  or  delay  the  plaintiff,  or  to 
obstructor  delay  the  execution  of  any  decree  that  may  be  passed 
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ao^a'uist  him,  is  abdut  to  leave  the  juriBdictioil  of  the  Court  or  has  di^- 
j)osed  of  or  removed  from  the  jurisdiction  of  the  Court  his  property  or 
any  parb  thereof,  the  plaintiff  may  either  at  the  institutioin  of  the  suit,  or 
at  any  time  thereafter  until  final  judgment,  make  an  APPLICATION 
to  the  Court  that  SECURITY  betaken  FOR  the  the  APPEARANCE 
OF  the  D EFEXD ANT  to  answer  any  judgment  that  may  be  passed 
a^inst  him  in  the  suit. 

75.  If  the  Conrt,  after  examining  the  applicant  and  making  such 
further  investipratioa  as  it  may  Consider  neoesFary,  shall  be  of  opinion 
that  there  is  probable  cause  for  believing  that  tho defendant  is  about  to 
leave  its  jurisdiction  with  the  intent  of  avoidicg  or  delaying  the  plaintiff 
or  that  he  has  disposed  of  or  removed  from  the  jurisdiction  of  the  Court 
his  property  or  any  part  thereof,  with  the  intent  to  obstruct  or  delay  the 
execution  of  any  decree,  it  shall  be  lawful  for  the  Court  to  issue  a 
WARRANT  to  the  proper  Officer,  epjoininsrhim  TO  BRING  the  DF. 
FENDAXT  BKFOKE  the  COURT  that  he  nlay  show  cau^  why  he 
should  not  give  goodand  sufficient  bail  for  his  appearance. 

76.  If  the  di^fendant  fail  to  sliow  such  cause,  the  Court  shall  order 
him  to  give  BAIL  FOK  his  APPi^JARANCE  at  any  time  when  called 
upon  while  the  suit  is  pending,  and  until  execution  or  satisfaction  of  ai.y 
decree  that  may  be  passed  against  him  in  the  suit;  and  the  surety  or 
sureties  shall  undertake,  in  default  of  such  appea'ance,  to  pay  any  sum 
of  money  that  maybe  adjudged  against  the  defendant  in  the  suit  with 
costs.  Any  order  made  by  the  Court,  under  the  provisions  of  this  Section, 
shall  be  open  to  APPEAL  by  the  defendant. 

77.  Should  a  defendant  offer,  IN  LIEU  OP  BAIL  for  his  appear 
ance,  toDKPOSiTaftum  of  money  or  other  valuable  prcfperty  sufficient 
to  answer  the  claim  against  him,-  with  the  costs  of  the  suit,  the  Court 
may  accept  such  deposit. 

78.  In  the  event  of  the  DEFENDANT  neither  furnishinsr  securi- 
ty nor  offering  a  sufficient  deposit,  he  may  be  COMMITTED  TO  CUS- 
TODY UNTIL  the  DECISION  of  the  suit,  or,  if  judgment  be  given 
against  the  defendant,  until  the  execution  of  the  decree,  if  the  Court 
shall  so  order. 

79.  If  it  FhaU  appear  to  the  Court  that  tho  ARREST  of  the  defen- 
dant was  applied  fdr  ON  INSUFFICIENT  GROUNDS,  or  if  the  suit 
of  the  plaintiff  is  dismissed  or  judgment  is  given  against  him  by  default 
or  otherwise,  and  it  shall  appear  to  the  Coi:^  that  there  was  no  proba- 
ble ground  for  instituting  the  suit,  the  Court  may  (on  the  application  of 
the  defendant)  award  against  the  plaintiff  in  its  decree,  sucn  amount, 
not  exceeding  the  sum  of  One  Thousand  Rupees,  as  it  maj  deem  a  rea- 
sonable' COMPENSATION  to  the  defendant  for  any  injury  or  loss 
which  he  may  have  sustained  by  reason  of  such  arrest.  Provided  that 
the  Court  shall  not  award  a  larger  amount  of  compensation  under  this 
Section  than  it  is  competent  to  such  Court  to  decree  in  an  action  for 
damages.  An  award  of  compensation  under  this  Section  shall  bar  any 
suit  for  damages  in  respect  of  such  arrest. 

76.    8©o  Soction  24,  Act  23  of  1S61,  pat 
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80.  If  in  any  gmt  the  DEPENDANT  is  ABOUT  TO  LEAVE  the 
British  territories  in  INDIA  with  intent  to  remain  absent  so  long  that 
the  plaintiff  will  or  may  thereby  be  obstmoted  or  delayed  in  the  execu- 
tion ot  any  decree  that  may  be  passed  against  the  defendant,  the  plain- 
tiff may  make  an  application  to  the  Court  to  the  effect  and  in  the  man- 
ner  a&>resaid,  and  the  procedure  thereupon  shall  be  in  ail  respects  the 
same  as  hereinbefore  provided. 

Of  Attfi^chment  before  Judgment. 

81.  If  the  defendant,  with  intent  to  obstruct  or  delay  the  execu- 
tion of  any  decree  that  may  be  passed  against  him,  is  about  to  dispose 
of  his  property  or  any  part  thereof*  or  to  remove  any  such  property  from 
the  jurisdiction  .of  the  Court  where  the  suit  is  pending,  the  PLAIN- 
TIFF MAY  APPLY  to  the  Courteither  at  the  time  of  the  institution  of 
the  suit,  or  at  any  time  thereafter  until  final  judgment.  TO  CALL  UP- 
ON the  DEFENDANT  TO  FURNISH  sufficient  SECURITY  to  fulfil 
anydecree  that  may  be  passed  against  him  in  the  suit,  AND  ON  HIS 
FAILING  to  give  such  security,  to  du'ect  'IHAT  any  PROPERTY, 
moveable  or  immoveable,  belonging  to  the  defendant,  shall  BE  AT- 
TACHED until  the  further  order  of  the  Court. 

82.  The  APPLICATION  shall  contain  a  specification  of  the  pro- 
perty required  to  be  pittached.  and  the  estimated  value  of  each  article  or 
item  thereof;  and  the  plaintiff  shall,  at  the  time  of  making  the  applica- 
tion, declare  that  the  defendant  is  about  to  dispose  of  or  remove  his 
property  with  such  intent  as  aforesaid. 

83.  If  the  Court,  after  examining  the  applicant  and  making  such 
further  investigation  as  it  may  consider  necessary,  shall  be  satisfied  that 
the  defendant  is  about  to  dispose  of  or  remove  his  property  with  intent 
to  obstruct  or  delay  the  execution  of  the  decree,  it  shall  be  lawful  for 
the  Court  to  issue  a  WARRANT  to  the  proper  Officer,  commanding 
him  to  call  upon  the  defendant,  within  a  time  to  be  fixed  by  the  C  ourt, 
either  TO  FURNISH  SECURITY  in  such  sum  as  may  be  specified  in 
the  order  to  produce  and  place  at  the  disposal  of  the  Court  when  requir- 
ed the  said  property  or  the  value  of  the  same  or  such  portion  thereof  as 
may  be  sufficient  to  fulfil  the  decree,  OR  to  appear  and  SHOW  CAU8E3 
why  he  should  not  furnish  security.  The  Court  may  also  in  the  warrant 
direct  the  ATTACHMENT  until  further  order  of  the  whole  or  any  por- 
tion of  the  property  specified  in  the  application. 

84.  If  the  DEPENDANT  PAIL  TO  SHOW  such  CAUSE,  or  to 
furnish  the  required  security  within  the  time  fixed  by  the  Court.,  the 
Court  may  cUrect  that  the  PROPERTY  specified  in  the  application,  if 
not  already  ATTACHED,  or  such  portion  thereof  as  shall  be  sufficient 
to  fulfil  the  decree,  shall  be  attached  until  further  order.  If  the  defen- 
dant show  such  cause,  or  furnish  the  required  security,  and  the  proper- 
ty specified  in  the  application  or  any  portion  of  it  shall  have  been  attach- 
ed, the  Court  shall  order  the  ArfAOHMENT  TO  BE  WITHDRAWN. 

85.  The  ATTACHMENT  shall  be  MADE  according  to  the  nature 
of  the  property  to  be  attached,  IN  THE  MANNER  hereinafter  PRES- 
CRIBED FOR  the  ATTACHMENT  of  property  IN  EXECUTION  of 
a  decree  for  money.  Any  order  for  the  attachment  of  property  under 
the  preceding  Section  shall  be.  open  to  APPEAL  by  the  defendftnt. 
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86.  In  the  eveut  of  any  CLAIM  being  preferred  TO  the  PRO- 
PEUTY  ATTACHED  before  judgment,  such  claim  shall  be  investigated 
In  the  manner  hereinafter  prescribed  for  the  investigation  of  claims  to 
property  attached  in  execution  of  a  decree  for  money. 

87.  In  all  cases  of  attachment  before  judgment,  the  Court  "which 
passed  the  orderfor  the  ATTACHMENT  shall  at  any  time  REMOVE 
the  same.  ON  the  DEFENDANT  EURNISHING  SECURITY  as 
^bove  required,  together  with  security  for  the  costs  of  the  attachment 

88.  If  it  shall  appear  to  the  Court  that  the  ATTACHMENT  was 
Applied  for  ON  INSUFFICIENT  GROUNDS,  or  if  the  suit  of  the 
plain  tit!  is  dismissed,  or  judgment  is  given  against  him  by  default  or 
otherwise,  and  it  shall  appear  to  the  Court  that  there  was  no  probable 
grouud  for  instituting  the  suit,  the  Court  may  (on  the  application  of  the 
defendant)  awArd  against  the  plaintiff  in  its  decree  such  amount,  not 
exceeding  the  sum  of  One  Thousand  Rupees,  as  it  may  deem  a  reason- 
able COMPENSATION  to  the  defendant  for  the  expense  or  injury  oc- 
casioned to  him  by  the  attachment  of  his  property.  Provided  that  the 
Court  shall  not  award  a  larger  amount  of  compensation  under  this  Sec- 
tion than  it  is  competent  to  such  Court  to  decree  in  an  action  for  da- 
mages. A^  award  of  compensation  under  this  Section  shall  bar  any  suit 
lor  damages  in  respect  of  such  attachment. 

89.  ATTACHMENTS  before  judgment  shall  NOT  AFFECT  the 
rights  of  PERSONS  NOT  PARTI liS  to  the  suit,  nor  bar  any  person 
holding  a  decree  against  the  defendant  from  applying  for  the  sale  of  the 
properly  under  attachment  in  execution  of  suon  decree. 

90.  If  it  shall  appear  to  the  Court  by  whose  order  the  property 
may  have  been  attached  before  judgment,  that  there  is  reasonable 
ground  for  supposing  that  the  DECREE,  in  satisfaction  of  which  the 
sale  of  the  property  18  applied  for,  was  OBTAINED  BY  FRAUD  or 
other  improper  means,  the  Court  ma^  REFUSE  TO  ALLOW  the  pro- 
perty TO  BE  SOLD  in  execution,  if  the  decree  be  a  decree  of  that 
Court;  or  if  it  be  a  decree  of  another  Court,  may  stay  the  proceedinffs 
for  a  reasonable  time,  to  enable  the  plaintiff  in  the  pending  suit  to  ad- 
opt proceedings  to  set  aside  the  decree. 

91.  "Whereas  lands  paying  revenue  to  Government  or  a  tenure  li- 
able to  summary  sale  under  the  provisions  of  Regulation  VIII.  of  1819 
of  the  Bengal  Code  {to  declare  the  Validiiy  of  certain  Tewwres  cmd  to  define 
the  relative  Bfghts  of  Zenvindars  and  Futnee  Taloohdars,  4^c)  from  the 
subject  of  a  suit,  if  the  PARTY  IN  POSSESSION  of  such  lands  or 
tenure  shaU  NEGLECT  TO  PAY  the  GOVERNMENT  REVENUE 
or  the  rent  due  to  the  proprietor  of  the  estate,  as  the  case  may  be,  and 
a  public  sale  shall  in  consequence  be  ordered  to  take  place,  the  partj 
not  in  possession  shall,  upon  payment  of  the  revenue  or  rent  due  previ- 
ously to  the  sale  (and  with  or  without  security  at  the  discretion  of  the 
Court),  be  put  in  immediate  possession  of  the  lands  or  tenure ;  and  the 
Court  in  its  decree  may  award  against  the  defendant  the  amount  so  paid 
with  interest  thereupon  at  such  rate  as  U>  the  Court  may  seem  fit,  or 
may  charge  the  amount  so  paid,  with  interest  thereupon  at  Booh  rato 
as  the  Court  may  order,  in  any  adjustment  of  accounts  which  may  \^ 
direoted  in  the  final  decree  npoQ  tne  floit. 
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Of  Iiijunctions. 

92.  In  any  suit  in  which  it  shall  be  shown  to  the  satisfaction  of 
the  court  that  aay  property  which  is  in  dispute  in  the  suit  is  in  danger 
of  being  wasted,  damaged  or  alienated  by  any  party  to  the  suit,  it  shall 
be  lawful  for  the  court  to  issue  an  INJtlNCTlON  to  such  party  com- 
mftnding  him  to  refrain  from  doing  the  particular  act  complained  of,  or 
to  ^ve  such  other  orders  for  the  purpose  of  staying  and  PREVEN- 
TING him  FRuM  AVASTING,  dama^g,  or  alienating  the  property, 
tks  to  the  court  may  seem  meet.  And  m  all  cases  in  which  it  may  ap- 
pear to  the  court  to  be  necessary  for  the  preservation  or  the  better  ma- 
nagement or  CUB  tody  of  any  property  which  is  in  dispute  in  a  suit,  it 
ehSil  be  lawful  for  the  court  to  appomt  a  BECEIYEK  or  manager  of 
6uch  property  and,  if  need  be,  to  remove  the  person  in  whose  possession 
or  custoay  the  property  may  be  from  the  possession  or  custoay  thereof, 
and  to  commit  the  same  to  the  custody  of  such  receiver  or  manager, 
and  to  grant  to  such  receiver  or  manager  all  such  powers  for  the  ma- 
nagement or  the  preservation  and  improvement  of  the  property,  and 
the  collection  of  the  rents  and  profits  tnereof,  and  the  application  and 
disposal  of  such  rents  and  profits,  as  to  the  court  may  seem  proper.  If 
the  property  be  land  paying  revenue  to  Government,  and  it  is  consi- 
derea  that  the  interests  of  those  concerned  will  be  promoted  by  the 
management  of  the  Collector,  the  COURT  MAY  APPOINT  the  COL- 
LECTOR to  be  RECEIVER  and  manager  of  such  land,  unless  the 
Government  shall  by  any  general  order  prohibit  the  appointment  of 
Collectors  for  such  purpose,  or  shall  in  any  particular  case  prohibit  the 
appointment  of  the  CoUector  to  be  such  receiver. 

93.  In  any  suit  for  restraining  the  defendant  from  the  committal 
ofany  breach  of  contractor  other  injury,  and  whether  the  same  be 
accompanied  with  any  claim  for  damages  or  not,  it  shall  be  lawful  for 
the  plaintiff,  at  any  time  after  the  commencement  of  the  suit,  and 
whetner  before  or  after  judgment,  to  apply  to  the  Court  for  an  IN- 
JUI^CTION  TO  RESTRAIN  the  defendant  PROM  the  repetition,  or 
the  continuance  of  the  BREACH  OF  CONTRACT  or  WRONGFUL 
ACT  complained  of,  or  the  committal  of  any  breach  of  contract  or  in- 
jury of  a  hke  kind  arising  out  of  the  same  contract  or  relating  to  the 
fsame  property  or  right ;  and  such  injunction  may  be  granted  by  the 
Court  on  such  terms  as  to  the  duration  of  the  injunction,  keeping  an 
account,  giving  securiW,  or  otherwise,  as  to  such  Court  shall  seem 
reasonable  and  just,  and  in  case  of  disobedience  such  injunction  may  be 
enforced  by  imprisonment  in  the  same  manner  as  a  decree  for  specific 
performance :  Provided  always,  that  any  order  for  an  injunction  may  be 
disoharged,  or  varied  or  set  aside  by  the  Court,  ^on  application  made 
thereto  by  any  paity  dissatisfied  with  such  order. 

94.  Any  order  made  under  either  of  the  last  two  preceding  Sec- 
tions shall  be  open  to  APPEAL  by  the  defendant. 

96.  The  Court  may  in  every  case,  BEFORE  granting  an  INJUNC- 
TION direct  such  reasonable  NOTICE  of  the  application  for  the  same 
to  be  given  to  ^e  opposite  party  as  it  shall  see  fit. 

96.  IfitshaD  appear  to  the  Court  that  the  INJUNCTION  was 
applied  for    ON  INSUFFICIENT  GROUNDS  or  if  the  claim  of  the 
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plaiutiff  is  dismissed  or  judj^ent  is  given  against  him  by  default  or 
otherwise,  audit  shall  appear  to  the  Court  that  there  was  no  probable 
pround  for  institutmg  the  suit,  the  Court  may  (ou  the  application  of 
ilefendaut)  award  against  the  plaintitf  in  its  decree  such  sum,  not  ex- 
ceeding^ Olio  Thousand  Rupees,  as  it  may  deem  a  reasonable  COMPEN- 
S  ATKJN  to  the  defendant  for  the  expense  or  injury  occasioned  to  him 
by  thet  issue  of  the  injuuction  :  Frovitted  that  the  Court  shall  not  award 
a  larger  amount  of  compensation  under  this  Section  than  it  is  compet- 
ent to  such  Court  to  decree  in  an  action  for  damages.  An  award  of 
compensation  under  this  Section  shall  bar  any  suit  for  damages  in  res- 
pect of  the  issue  of  the  injuuction. 

Of  the  Withdrawal  and  Adjustment  of  Suits. 

97.  If  the  plaintiff,  at  auy  time  before  final  judgment,  satisfy  the 
Court  that  there  are  sufficient  grounds  for  permitting  him  to  WITH- 
DRAW FRU.U  the  SLi  LT  with  liberty  to  bring  a  fresh  suit  for  the 
eame  matter,  it  shall  be  competent  to  the  Court  to  grant  such  permis- 
Eion  ou  such  terms  as  to  costs  or  otherwise  as  it  may  deem  proper.  In 
auy  such  fresh  suit  the  plaintiti*  shall  be  bound  by  the  rules  for  the 
limitation  of  actions  in  the  same  manner  as  if  the  first  suit  had  not  bi^en 
brought,  if  the  plaintitf  withdraw  from  the  suit  without  such  permis- 
piou,  he  shall  be  precluded  from  bringing  a  fresh  suit  for  tl^o  same 
matter. 

98.  If  a  suit  shall  bo  adjusted  by  mutual  agreement  or  COMPRO- 
iMISK,  or  if  the  defendant  satisfy  the  plaintiti*  in  respect  to  the  matter 
of  the  suit,  such  agreement,  compromise,  or  satisfaction  shall  bo  recor- 
ded, and  the  suit  shall  bo  disposed  of  in  accordance  therewith. 

Of  the  Death,  Marriage,  and  Bankruptcy  or 
Insolvency  of  Parties. 

99.  The  DEATH  OF  a  PLAINTIFF  OR  DEFENDANT  shaU  not 
cause  the  suit  to  abate  if  the  cause  of  action  survive. 

100.  Ifthere  be  TWO  OR  MORE  PLAINTIFFS  or  DEFEN. 
DANTS,  AND  ONE  of  them  DIE,  and  if  the  cause  of  action  survive 
to  the  surviving  plain tift*  or  plaiutifl's  alone,  or  against  the  surviving 
defendant  or  defendants  alone,  the  suit  shall  proceed  at  the  instance  of 
the  surviving  plaintiff  or  plaintills,  and  against  the  suiTiving  defendant 
or  defendants. 

lOL  If  there  be  TWO  OR  MORE  PLAINTIFFS.  AND  ONE  of 
them  DIE,  and  if  the  cause  of  action  shall  not  survive  to  the  eurviving 
plaintitf  or  plaintiff's  alone,  but  shall  survive  to  them  and  the  LEGAL 
HE  PKSENT ATI  VE  of  the  deceased  plaintiff  jointly,  the  Court  may, 
ou  the  application  of  the  legal  representative  ot*  the  deceased  plain tiB', 
enter  the  name  of  such  representotive  in  the  Register  of  the  suit  in  the 
pla^o  of  such  deceased  plamtifl*,  and  the  suit  shall  proceed  at  the  ins- 
tiince  of  the  surviving  plaintitf  or  plain  tifls  and  such  legal  representative 
«>f  t  he  docoased  plaintiff.  If  no  application  shall  be  made  to  the  Courli 
hy  liny  p^^rrton  claiming  to  be  the  legal  representative  of  the  deceased 

93.     riir  romainJ^T  of  this  Sectioa  was  repealed  by  Section  2,  Act  7  of  1870  See  "  Re- 

^hiiUul'  Kua  tim-uta"  page  GO. 
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plaintiff,  tl.c  suit  shall  proceed  at  the  instance  of  the  surviving  plaiiitiflf 
or  plaiDiit^P  and  the  lo;j;al  representative  of  the  deceaeed  plaintiff  shall 
be  interested  in  and  shall  be  bound  by  the  judi^fment  given  in  the  suit 
in  the  satnc manner  as  if  the  suit  haci  proceeded  at  his  instance  con- 
jointly with  the  surviving  plaintiffs. 

102.  In  the  case  of  the  DEATH  OF  a  SOLE  PLAINTIFF  or  sole 
{surviving  plaintiff,  the  Court  may,  on  the  application  of  the  LEGAL 
HEPRESENTATIVJ!]  of  such  plaintiff,  enter  the  name  of  such  repre- 
sentative in  the  place  of  such  plaintitl'  in  the  llepfister  of  the  suit,  and 
the  suit  shall  thereupon  ])roceod;  if  no  such  application  shall  be  made 
i  o  the  Court  within  what  it  may  consider  a  reasonable  time  by  any  pei'- 
loij  claiminfj  to  be  the  le,2jal  representative  of  the  deceased  sole  plaintiff 
or  sole  surviving  plaintiff,  it  shall  be  comjietent  to  the  Court  to  pass  an 
onlor  that  the  suit  shall  abate,  and  to  award  to  tlie  defendcint  the  rea- 
sonable cost  which  he  may  have  incurred  in  defending  the  suit*  to  be 
recovered  from  the  estate  of  the  deceased  sole  plaintiff  or  sui'viving 
jilaintiff;  or  the  Court  ma}',  if  it  think  proper,  on  the  application  of  the 
defendant,  and  u[)on  such  terms  as  to  costs  as  may  seem  fit,  pass  such 
oilier  order  for  bringing  in  the  legal  representative  of  the  deceased  sole 
plaintiff  or  surviving  plaintiff,  and  for  proceeding  with  the  suit  in  ordcir 
to  a  final  determination  of  the  matters  m  dispute,  as  may  appear  just 
and  proper  in  tlie  circumstuuces  of  the  case. 

103.  If  any  DISPUTE  arise  AS  TO  who  isthc  LEGAL  REPRE- 
SENTATIVE  of  a  deceased  plaintiff,  it  shall  be  competent  to  the  Court 
cither  to  stay  the  suit  until  the  fact  has  been  duly  determined  in  ano- 
ther suit,  or  to  decide  at  or  before  the  hearing  of  the  suit  who  shall  be 
admitted  to  be  such  legal  representative  lor  the  purpose  of  prosecuting 
the  suit 

104.  Ifthere  be  TWO  OR  MOUE  DEFENDANTS,  AND  ONE 
of  them  DIE,  and  the  cause  of  action  shall  not  survive  agiiinst  the  survi- 
ving  defendant  oi*  defendants  alone,  aud  also  in  ca"^e  of  the  death  of  a 
pole  defendant  or  sole  surviving  defendant,  where  the  action  survives, 
the  plaintiff  may  make  an  application  to  the  Court  specifying  the  name, 
description,  and  place  of  abode  of  any  person  whom  the  plaintiff  alleges 
to  be  the  legal  representative  of  such  defendant,  and  who  he  desires  to 
he  made  the  defendant  in  his  stead;  and  the  Court  shall  thereupon  en- 
ter the  name  of  sucJi  representative  in  the  Kegister  of  the  suit  in  the 
place  of  such  defendant,  and  shall  issue  a  summons  to  him  to  ap])ear  on 
a  day  to  be  therein  mentioned  to  defend  the  salt ;  and  the  case  shall 
thereupon  proced  in  the  same  manner  as  if  such  representative  had  ori- 
ginally been  made  a  defendant  and  had  boon  a  party  to  the  former  pro- 
ceedings in  the  suit. 

105.  The  MARRIAGE  OF  a  WO^VAN  plaintiff  or  defendant 
t*hall  NOT  CAUiSE  the  SUIT  to  ABATE,  but  the  suit  may  notwitb- 
Ftandingbe  proceeded  with  to  judgmctit.  and  the  decree  thereupon  lun^- 
b»^  executed  upon  t lie  wife  alone:  and  if  the  ca^o  is  otn?  iu  which  Jim 
burtband  is  by  law  liable  for  the  dcbtt-'  of  his  wife,  tlie  d«?free  may,  wit  h 
til';  permission  of  tlio  Court,  be  executed  a-zain-'  tli*^  lin.haiid  al.-o;  anJ 
jfj  rasM  of  judsTJiient  for  the  wife,  rxcution  of  tlm  decree  may,  with  the 
]iorniio.-i'^n.  of  t]\tj  ColuI,  be  i.-..L'.eil  upoit  Mid  .rv'!''':iVO'i  of  the  hur-haitd. 
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where  the  husband  is  by  law  entitled  to  the  money  ol:  thing  \Thich  may 
be  the  subject  of  the  decree. 

106.  The  BANKRUPTCY  or  INSOLVENCY  OF  the  PLAIN- 
TIFF,  in  any  suit  which  the  Assignee  might  maintain  for  ihe  benefit 
of  the  creditors,  shall  not  be  a  valid  objection  to  the  continuance  of  such 
suit,  unless  the  Assignee  shall  decline  to  continue  the  suit  and  to  give 
security  for  the  costs  thereof  within  such  reasonable  time  as  the  Court 
niay  ordet;  if  the  Assignee  neglect  br  refuse  to  continue  the  suit  and 
to  give  such  security  within  the  time  limited  by  the  order,  the  defen- 
dant may,  within  eight  days  after  such  neglect  or  refusal,  plead  the 
bankruptcy  or  insblvfency  of  the  plaintiff  as  a  reason  for  abating  the 
suit. 

Of  Notice  tb  Produce,  and  how  they  are  to  be 
served. 

107. ,  Whenever  any  of  the  parties  to  a  suit  is  desirous  that  any 
document,  writing,  or  other  thing,  which  he  believes  to  be  in  the  pos- 
session or  power  of  another  of  the  parties  thereto,  should  be  produced 
at  any  hearing  of  the  suit,  and  the  production  of  such  dociiment.  writ  - 
ih^j,  or  other  thing  has  liot  previously  been  required  uiider  the  pro- 
vision of  Sections  49  and  43,  he  shall  at  the  earliest  oppprtunitv  de- 
liver to  the  Court  two  NOTICES  in  writting  TO  the  PARTY  in  whose 
possession  orpbwer  he  believes  the  document,  writing,  or  other  thinj; 
to  bo,  calling  upon  him  TO  PKODLCE  the  same;  and  one  of  such 
notices  shall  be  filed  in  Court,  and  the  pther  shall  be  delivered  by  the 
Court  to  the  Nazir  or  other  proper  Ofl&cer,  to  be  served  upon  such 
party. 

108.  In  all  cases  in  which  a   party  to  a  suit  has  not  appointed  a 

g leader  to  aCt  for  him,  all  notices  and  other  judicial  PROCESSES  shall 
e  SERVED  upon  such  party  IN  THE  MANNER  herembefore  pro- 
vided for  the  service  OF  A  SUIVIMONS  upon  a  defendant  to  appear 
and  answer. 

Of  the  Appearance  of  the  Parties,  and  Oonsi5- 
quences  of  non-appearance. 

109.  ON  the  DAY  FIXED  in  the  summons  for  the  defendant  to 
«.ppear  and  answer,  the  PARTIES  SHALL  BE  IN  ATTENDANCE 
at  the  Court  house  in  pet-son  or  by  a  pleader,  and  the  suit  shall  then  be 
heard,  unless  the  hearmg  be  adjourned  to  a  future  day  which  shall  be 
fixed  by  the  Court. 

110-  If,  on  the  day  fixed  for  the  defendant  to  appear  and  answer, 
or  any  other  day  subsequent  thereto  to  which  the  hearing  of  the  suit 
-may  be  adjourned,  NEITHER  PARTY  shall  APPEAR  either  in  person 
OP  by  pleader,  when  duly  called  upOn  by  the  Court,  the  SUIT  SHALL 
BE  DISMISSED.  Whenever  a  suit  is  dismissed  under  the  provisions 
of  this  Section  the  plaintifi*  shall  be  at  liberty  to  bring  a  FRESH 
SUIT,  unless  precluded  by  the  rules  for  the  limitation  of  actions  ;  or  if 
he  shall,  within  the  period  of  thirty  days,  satisfy  the  Court  that  there 
Tvas  a  sufficient  excuse  for  his  non-appearance,  the  Court  may  issue  a 
fresh  eummona  upon  the  plaint  already  filed. 
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lil.  If  the  plaintiff  shall  appear  in  person  or  hy  a  pleader,  and  tho 
BEPKNDAi^T  shall  NOT  APPEAR  in  person  or  by  a  pleader,  and  it 
shall  be  proved  to  the  satisfaction  Of  the  Uoiu't  that  the  summons  \^•aa 
duly  served,  the  COUKT  SHALL  proceed  to  HEAK  the  SUIT  ex- 
parte.  If  the  DEFENDANT  APPEAR  ON  any  SUBSEQUENT 
DAY  to  which  the  hearing  of  the  suit  is  adjournecl,  and  shall  assign 
good  and  sufficient  cause  for  his  pi*8viouf  non-appearance,  he  may,  upon 
Bach  terms  as  the  Coort  may  direct  as  to  payment  of  costs  or  otherwise, 
be  heard  in  answer  to  the  suit  in  like  mannei^  as  if  he  had  appeared  on 
the  day  fixed  for  his  appearance. 

112.  If  the  plaintiff  shall  appear  in  pttrfeon  Or  by  a  pleader,  and  the 
defendant  shall  not  appear  in  person  or  by  a  pleader,  and  it  shall  NOT 
bo  PROVED  id  the  satisfaction  of  the  Court  THAT  the  SUMMONS 
WAS  duly  SERVED  in  any  of  the  modes  of  service  hereinbefore  pro- 
vided, the  Court  inay  direct  a  SECJOND  SUMMON vS  to  the  defenaant 
to  be  issued  in  any  of  the  said  modes. 

118.  If  the  plaintift*  shall  appear  in  peVson  or  by  a  pleader,  and 
Ihe  defendant  shall  not  appear  in  person  or  by  a  plfeador,  and  it  shall 
be  proved  to  the  satisfaction  of  the  Court  that  the  SUMMONS  was 
SERVED  on  the  defendant,  but  NOT  IN  sufficient  TIME  to  enable 
the  defendant  to  appciir  and  answer  on  th6  day  fixed  in  the  summons, 
the  Court  §hall  POSTPONE  THE  HEARING  of  the  suit  to  a  future 
day  to  be  fixed  by  the  Court,  add  may  direct  notice  of  such  day  to  be 
given  to  the  defendant. 

114.  If  the  defendant  shall  "appear  in  person  or  by  a  pleader,  and 
the  PLAINTIFF  SHALL  NOT  APPEAR  in  person  or  bv  a  pleader, 
the  Court  shall  pass  JUDGMENT  against  the  plaintitt*  BY 'DEFAULT 
unless  the  defendant  admit  the  claim,  in  which  case  the  Court  shall  pass 
judgment  against  the  defendant  upon  such  admission.  When  judg- 
ment is  passed  against  a  plaintifi*  by  defatilt,  he  shall  be  precluded  from 
bringing  a  FRESH  SUIT  in  respect  of  the  same  cause  of  action. 

115.  When  tihere  are  TWO  OR  MORE  PLAINTIFFS,  any  ONE 
or  more  of  them  MAY  BE  AUTHORISED  TO  APPEAR,  plead,  and 
act  FOR  the  OTHER  or  others  of  them ;  and  in  like  manner,  when 
there  ar0  two  or  iiore  defendants,  any  one  Or  more  of  them  may  be  au- 
thorisetd  to  appeaf ,  plead,  and  act  for  the  Other  or  others  of  them ;  pro- 
vided that  the  autnority  shall  in  all  cases  bO  in  writing,  and  shall  be 
filed  in  the  Court,  when  so  filed  it  shall  be  as  dflPectual  to  all  intents  and 
purposes  as  if  the  person  so  authorised  to  appear,  plead,  and  act,  were  a 
pleader  of  the  Court. 

116.  If  there  are  TWO  O:^  MORE  PLAINTIFFS,  and  ONE  or 
]more  of  them  shall  APPEAR  in  person  or  by  a  pleader  or  by  a  co-plain- 
tiff duly  authorised,  and  the  oth6r  or  others  of  them  shall  not  appear  in 
person  or  by  a  pleader  or  by  a  co-plaintiff  duly  authorised,  it  shall  bo 
competent  to  the  COURT  TO  PROCEED  WITH  the  SUIT  at  the 
instance  of  the  plaintiff  or  plabntiflTs  who  shall  have  appeared,  in  the 
same  way  as  if  all  the  plaintiffs  had  Appeared,  and  to  pass  such  order  as 
may  be  just  and  proper  in  Ihe  ci'r'cumstances  of  the  case ;  and  if  there 
are  TWO   OR  MORE  DEFENDANTS  and  ONE  or  more  of  them 

112.    Sec  Sections  5,  «  and  7  Act  ^  of  1861,  ji'-ff. 


Digitized  by  VjOOQIC 


22  SUIT   TILL  KI^AL  DKCKKE. 

phall  APPEAR  in  person  or  by  a  pleader  or  by  a  co-defendant  duly 
imthorised,  and  the  other  or  others  of  them  sliall  not  appear  in  pei-soa 
or  by  a  pleader  or  bv  a  co-defendant  duly  authorised,  the  COUKT 
SMALL  PUOCEED  WITH  the  SUIT  to  jndrrmeut.  and  shall,  at  the 
time  of  na««sinfj  jud<?racnt,  give  such  order  with  respect  bo  the  defen- 
dants who  shall  not  have  appeared  as  shall  bo  just  and  proper  in  the 
cii-cumstauces  of  the  case. 

117.  If  any  plaintiff  or  defendant,  who  shall  have  been  ordered  or* 
SUMMONED  TO  APPEAR  PERSONALLY  underthe  pi-ovisions  of 
Section  42,  SHALL  NOT  APPEAR  in  person,  or  show  suflicient  cau^e 
to  the  satisfaction  of  the  Coili't  for  failing  so  to  appear,  such  plaintiff  or 
defendant  shall  be  subject  to  all  the  provisions  of  the  foregoing  Section 
applicable  to  plaintifl's  and  defendants  respectively^  whd  do  not  appear 
cither  in  person  or  by  pleader. 

118.  IN  SUPPORT  OP  the  CAUSE  SHOWN  by  a  plaintiff  or 
defendant  for  failure  to  appear  in  pdrsoxi,  tlie  Court  shall  receive  any 
DECLARATION  in  writing  if  feigned  by  Each  plaintifl*  or  defendant 
and  verified  in  the  manner  hei'cinbcfdrd  provided  fdr  any  verification 
of  plaints. 

119.  No  APPEAL  shall  lie  ffdni  ajildTment  passed  EX  PARTE 
a,7ainst  a  defendant  who  has  not  appeared,  or  front  a  judgment  againpt 
a  plaintifl"  by  default  for  non-a'-peai^ancc  Blit  in  all  cases  in  which 
J  U  DC  ME  NT  may  be  passed  EX  PARTE  against  a  defendant,  he  may 
apply  to  the  Conrt  by  which  the  judgment  was  passed  for  an  dKDEK 
'lO  set  it  ASIDE  ;  and  if  it  shall  bo  proved  to  the  satisfaction  of  the 
Court  that  the  summons  was  was  not  duly  ser^'ed,  or  that  the  defen- 
dant was  prevented  by  any  sufficient  cause  from  appealing  when  the 
Huit  was  called  on  lor  hearing  the  Court  shall  pass  an  order  to  set  aside 
the  judgment  and  shall  ap])oint  a  day  for  proceeding  with  the  suit.  In  all 
cases  of  JUDGMENT  against  a  plaintifl  BY  DEFAULT,  he  may  ap- 
ply,  for  an  ORDER  TO  SET  it  AS  IDE;  pd  if  it  shall  be  proved  to 
the  satisfaction  of  the  Court  that  the  plaintifl*  was  prevented  by  any 
nufficient  cause  from  appearing  when  the  suit  was  called  on  for  hearing 
the  Court  shall  piiss  an  order  to  set  aside  the  judgmeni  by  default,  and 
shall  appoint  a  day  for  proceeding  with  the  suit.  But  no  judgment  shall 
be  set  aside  on  any  such  application  as  aforesaid  unless  NOTICE 
thereof  has  been  served  on  the  opposite  party.  In  all  cases  in  which 
t  he  Court  shall  pass  an  order  under  this  Section  for  setting  a  aside  a 
judgment,  theordor  shall  be  final ;  but  in  all  appealable  cases  in  which 
the  Court  shall  reject  the  application,  an  APPEAL  shall  lie  from  the 
order  of  rejection  to  the  tribunal  to  which  the  final  decision  in  the  suit 
would  be  appealable  ;  Provided  that  the  anpeal  be  preferred  within  the 
time  allowed  for  an  appeal  from  such  final  decision. 


118.  The  words  *•  on  nubtamppd  paper"  in  this  Section  were  repealed  by  Section  3,  Act 
7  of  Ib/O,  6cc  "Kepealing  Enactments"  page  6U. 

110,  The  words  *' and  l»c  written  on  Ktamp  papor  of  the  value  presmbod  for  petitioni 
tothc'Conit  whore  a  ettimp  is  required  for  petilionji''  were  reiK-aled  by  Section  3,  Act  7  oi 
iS/O,  th;e  •'  Kepealing  Laiactmenta"  papc  CO. 

The  WOT di>  "  within  a  reasonable  time  nn(  cs'cfdinfr  ;^'^  d-iv-^  after  any  process  foi  rn- 
foTfinj;  t)i(  Jint^Miunt  Imb  been  «\ic(,(  tiwd"  niu\  \]iv  woids**  wi'iiin  .;<•  days  from  the  d-itc  or  *lif 
J^i'l;,nKi!i"'  wcie  It}  •-.tk<l  .  v  A.  t  :.  oi  J"^il,  .'-n.      ilrrrvibntr  J.:.iVtin''a?.'"  j-npt  i!<. 
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Of  written  Statements. 

120.  The  f  artics  or  thfiir  picadors  mjiv  tondor  AT  the  FIRS'L' 
nEARrN(J  of  thnsnit  WEriTEN  bTATK^M  KNTS  of  their  rpppoctivo 

,caRC8,  aud  the  Court  shall  receive  the  same  and  put  tliern  on  the  record. 
Such  statement  shall  be  written  on  the  stamp  paper  prescribed  for  pcti-, 
•tipns  to  the  Court  where  a  stump  is  required  for  ]jetition8. 

121.  If  in  a  suit  for  debt  the  defendant  desire  to  SKT-OFF  against 
the  claim  of  the  plaintiff  the  amount  of  any  (Uibt  due  to  him  from  the 
plaintiiT  he  shall  tender  a  written  statement  containing  the  particulars 
of  liis  demand,  and  the  Court  shall  thereupon  inquire  into  the  same. 
I'rovided  that,  if  the  sum  claimed  by  the  defendant  exceed  the  amount 
cot^isable  by  the  Court,  the  defendant  shall  not  be  allowed  to  set-off 
tlie  same  unless  he  abandon  the  excess. 

,122.  No  WRITTEN  STATEMENT  shall  bo  received  AFTER 
thfj  F  I.UST  HE  AULNG  of  the  suit,  unless  called  for  by  the  Court.  But. 
it  shall  be  competent  to  the  Com*t,  at  any  time  before  final  judgnrient, 
to  call  for  a  written  statement,  or  an  additional  written  statement,  frpui. 
any  of  the  parties. 

123.  Written  statements  shall  be  as  brief  as  the  nature  of  the  case 
Tvill  admit,  and  shall  not  bo  arj/umeutaiivo,  nor  by  way  of  answer  one  to 
•tlie  other;  but  each  STATEMENT  SHALL  BE  confined,  as  much  a*i 
possible,  to  A  SIMPLE  NARRATIVE  OF  the  FACTS  which  the 
j)arty  by  whom  or  on  whoso  behalf  the  written  statement  is  made  be- 
lieves to  be  material  to  the  case,  and  which  he  believes  ho  will  be  able 
to  prove  if  called  upou  by  the  Court.  Written  statements  shall  be 
SLiBSGRIBED  and  verified  in  the  manner  hereinbefore  provided  for 
subscribing  and  verifying  plaints,  and  no  written  statement  shall  be 
received  unless  it  be  so  subscribed  and  verified. 

124.  If  it  shall  appear  to  the  Court  that  any  WRITTEN  STATE. 
MENT  presented  by  or  on  behalf  of  a  party,  whether  the  same  have 
been  spontaneously  tendered  or  have  been  called  for  by  the  Court,  is 
ARGUMENTATIVE  or  unnecessarily  prolix,  or  that  it  contains  mat- 
ter IRRELEVANT  to  the  suit,  the  COIJRT  MAY  REJECT  the  same 
and  return  it  to  the  party  with  the  order  of  rejection  endorsed  thereon ; 
and  it  shall  not  be  competent  to  a  party  whose  written  statement  haa 
been  rejected  for  any  or  these  causes  to  present  another  statement,  un- 
less it  shall  be  expressly  called  for  or  allowed  by  the  Court. 

Of  the  Examination  of  the  Parties. 

125.  All  the  firgt  hearing  of  the  suit,  and,  if  necessary  at  any  sub- 
sequent hearing,  any  PARTY  who  appears  in  pferson  or  is  present  in 
Court,  OR  the  rLEADER  of  any  party  who  appears  by  a  pleader,  or 
if  the  pleader  be  accompanied  by  another  person  able  to  answer  all  ma- 
terial questions  relating  to  the  suit,  then  such  other  person  MAY  BE, 
EXAMINED  ORALLY  BY  the  COURT.  Such  exammation  shall 
(xmless  the  pleader  be  the  person  examined)  be  upon  oath  or  affirmation 
or  otherwise,  according  to  the  provisions  of  the  law  for  the  time  being 
in  force  in  relation  to  the  examination  of  witnesses.    The  substance  of 

122.  The  remainder  of  this  Section  was  repealed  by  Section  3  Act  7  of  1870,  See  **  Re* 
pealing  Eoactmenta"  page  70. 
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oftlrtj   examination  shall  be  reduced   to  writ ing,  and  form  part  of  the 

;*eccru. 

126.  If  any  PARTY  who  appears  in  person  or  is  present  in  Court 
FhatU  without  lawful  excuse.  BE  PCS E  TO  AXSWER  any  material 
f^«.estIon  relating  to  the  suit,  which  the  Court  may  think  proper  to  put 
to  such  party,  the  Court  may  pass  judgn\ent  against  him,  or  make  snch 
order  in  relation  to  the  suit  as  it  may  duem  proper  in  the  circumfltances 
of  the  case. 

127.  If  the  PLEADER  of  any  partv  who  shall  appear  by  a  pleader 
flh»ll  KEPUSK  OK  beUXADLE  TO  ANSWER  aiy  material  ques- 
tion relating  to  the  suit  whicli  the  Court  is  of  opinion  that  the  party 
whom  he  represents  ought  to  answer,  and  is  likely  to  be  able  to  answer 
if  interrogated  in  person,  the  Court  may  postpone  the  hearing  of  the 
suit  to  ^  future  day  and  direct  that  such  party  shall  attend  in  person  on 
such  day  ;  and  if  the  party  so  directed  to  attend  shall  without  lawful 
excuse  fail  to  appear  in  person  on  the  day  to  be  so  appointed,  the  Court 
may  pass  judgment  against  him,  or  make  such  other  order  in  relation 
to  the  suit  as  if  may  deem  proper  in  the  circumstances  of  the  case. 

Of  the  Production  of  Documents, 

128.  The  parties  or  their  pleaders  SHALL  BRING  with  them, 
and  have  in  readiness  AT  THE  FIRST  HEARING  of  the  snit.  to  be 
produced  when  called  upon  by  THE  Court,  ALL  their  DOCUMENT- 
ARY EVIDRNCE  of  every  description  which  may  not  already  have 
been  filed  in  Court,  and  all  documents,  writings,  or  othw  things  which 
may  have  been  specified  in  any  notice  which  may  have  been  served  on 
them  respectively  within  a  reasonable  time  before  the  hearing  of  the 
suit ;  and  no  documentary  evidence  of  any  kind  which  the  parties  or 
any  of  them  may  desire  to  produce  shall  be  received  by  the  Court  at 
any  subsequent  stage  of  the  proceedings,  UNLESS  good  CAUSE  be 
SHOWN  to  its  satiflfaction  for  the  non-production  thereof  at  the  first 
hearing. 

129.  AH  exhibits  produced  by  the  parties  shall  be  received  and 
inspected  by  the  Court ;  but  it  shall  be  competent  to  the  Court,  alter 
inspection,  to  REJECT  any  EXHIBIT  which  it  may  consider  ir^ 
relevant  or  otherwise  INADMISSIBLE,  recording  the  ground  of  such 
rejection. 

132.  When  an  EXHIBIT  isreoeivedby  the  Court  and  ADMITTED 
IN  EVIDENCE,  it  SHALL  BE  ENDORSED  with  the  number  and 
title  of  the  suit,  the  name  of  the  party  producing  it,  and  the  date  on 
which  it  was  produced,  and  shall  be  filed  as  part  of  the  record.  Provi- 
ded that,  if  the  exhibit  be  an  entry  in  any  shop  BOOK  or  other  book, 
the  party  on  whose  behalf  such  book  is  produced  shall  furnish  a  copy  of 
the  entry,  which  copy  shall  be  endorsed  as  aforesaid,  and  shall  be  filed 
as  part  of  the  record,  and  the  book  shall  be  returned  to  the  party  pro- 
ducing it. 

134.  When  an  EXHIBIT  is  REJECTEDby  the  Court,  it  SHALL 
BE  ENDORSED  in  the  manner  specified  in  Section  132  with  the  addi- 
of  the  word  **  rejected,"  and  the  endorsement  shall  be  subscribed  by  the 

3.30  &  131.    Rap«al6d  by  Act  36  of  1860,  Seo  **  Repealing  EnactmattiB*'  page  39. 
133.    Repealed  by  Act  26  of  1867, 6oo  "  Repealing  Snactmeata"  page  69. 
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Judge.  The  exhibit  shall  then  be  returned  to  the  party  who  produced 
it,  unless  the  Court  shall  think  proper,  for  special  reasons  (as  on  suspi- 
cion of  forgery),  to  detain  it. 

135.  When  the  time  for  pretoring  an  appeal  from  the  decision 
passed  in  the  suit  has  elapsed,  or  if  an  appeal  has  been  preferred  from 
such  decision,  then,  after  the  appeal  has  been  finally  disposed  of,  aor 
person,  whether  a  party  to  the  suit  or  not,  who  may  be  desirous  of  RET- 
CEIVINQ  BACK  any  EXHIBIT  produced  by  him  in  the  suit,  shall  be 
entitled,  on  application  to  the  Court  in  which  such  exhibit  may  be,  to 
receive  back  the  same,  unless  the  further  use  of  such  exhibit  has  been 
superseded  bv  the  terms  of  the  decree,  or  the  Court  has  directed  it  to 
be  detained  for  purposes  of  public  justice. 

136.  Any  EXPIBIT  may  be  RETURNED  BEFORE  the  TIME 
MENTIONED  in  the  last  preceding  Section,  if  the  Court,  in  which  the 
document  ma^  be,  shall  thmk  proper,  for  special  reasons,  to  order  its 
return.  But  m  every  case  a  COPY,  properly  certified  and  made  at  the 
expense  of  the  applicant,  shall  be  substitutea  for  the  original  in  the  re- 
cord of  the  suit. 

137.  Whenever  an  exhibit  once  received  by  a  Court  of  Justice  and 
admitted  in  evidence  is  returned  a  RECEIPT  shall  be  given  by  the  par- 
ty receiving  it  in  a  receipt-book  kept  for  the  purpose. 

138.  Any  Civil  COURT  MAY  of  its  own  accord,  or  upon  the  ap- 
plication of  any  of  the  parties  to  a  suit,  SEND  FOR,  either  from  its  own 
record  or  from  any  other  public  Office  or  Court,  the  record  of  any  other 
suit  or  case,  or  any  other  OFFICIAL  PAPERS  (not  being  documents 
relating  to  afiairs  of  State,  the  production  of  whicn  would  be  contrary 
to  good  policy),  and  inspect  the  same,  when  the  inspection  of  Huch  re- 
cord or  papers  shall  appHBar  likely  to  elucidate  the  facts  of  the  suit  before 
the  Court,  and  to  promote  the  ends  of  justice. 

Of  the  Settlement  of  Issues. 

139.  At  the  first  hearing  of  the  suit  the  Court  shall  incjuire  and 
ascertain  upon  what  questions  of  law  or  fact  the  parties  are  at  issue,  and 
shall  thereupon  proceed  to  frame  and  record  the  ISSUES  of  law  and 
fact  on  whicn  the  right  decision  of  the  case  may  depend.  The  Court 
may  frame  the  issues  from  the  allegations  of  fact  which  it  collects  from 
the  oral  examination  of  the  parties  or  their  pleaders,  notwithstanding 
any  difference  between  such  allegations  of  fact  and  the  allegations  of 
fact  contained  in  the  written  statements,  if  any,  tendered  by  the  parties 
or  their  pleaders. 

140.  If  the  Court  shall  be  of  opinion  that  the  issues  cannot  be 
correctly  framed  without  the  examination  of  some  person  other  than 
the  persons  already  before  the  Court,  or  without  the  reading  of  some 
docoment  not  produced  by  any  of  such  persons,  it  MAY  ADJOURN 
the  FRAMING  OF  the  ISSUES  to  a  future  day,  to  be  fixed  by  the 
Court,  and  may  compel  the  attendance  of  such  person,  or  the  produc- 
tion of  the  document  by  the  person  in  whose  hands  it  may  be,  by  sum- 
mons or  other  suitable  process. 

141.  At  any  time  before  the  decision  of  the  case,  the  Court  may 
AMEND  the  ISSUES  or  frame  ADDITIONAL  ISSUES  on  such 
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termB  as  to  it  shall  seem  fit,  and  all  such  amendments  as  may  be  neces* 
sary  for  the  purpose  of  determining  the  real  question  or  controversy 
between  the  parties  shall  be  so  made« 

Of  Issues  by  Agreement  of  Parties. 

142.  When  the  PARTIES  to  a  suit  ABE  AGREED  AS  TO  the 
QUESTION  or  questions  of  fact  or  of  law  TO  BE  DECIDED  be- 
tween them,  they  may  state  the  same  in  the  form  of  an  issue,  and  eniv 
into  an  agreement  in  writing,  which  shall  not  be  subject  to  any  stomp 
duty,  that  upon  the  finding  of  the  Court,  in  the  affirmative  or  the  nega- 
tive of  such  issue,  a  sum  of  money  specified  in  the  agreement,  or  to  be 
ascertained  by  the  Court  upon  a  question  inserted  in  the  issue  for  that 

'  purpose  shall  be  paid  by  one  of  the  parties  to  the  other  of  them,  or  that 
upon  such  finding  some  property  specified  in  the  agreement  and  in  dis- 
pute in  the  suit  snail  be  delivered  by  one  of  the  parties  to  the  other  of 
them,  or  that  upon  such  finding  one  or  more  of  the  parties  shall  do  or 
perform  some  particular  legal  act,  or  shall  refrain  from  doing  or  per- 
forming some  particular  &ct,  specified  in  the  agreement,  and  buaving  re- 
ference to  the  matter  in  dispute. 

143.  If  the  COURT  shall  be  SATISFIED,  after  an  examination 
of  the  parties  or  their  pleaders,  and  taking  such  evidence  as  it  may 
deem  proper,  THAT  the  AGREEMENT  WAS  duly  EXECUTED  by 
the  parties,  and  that  the  parties  have  a  bond  fide  interest  in  the  decision 
of  such  question,  and  that  the  same  is  fit  to  be  tried  and  decided,  IT 
MAY  proceed  to  record  and  TRY  the  same,  and  deliver  its  finding  or 
opinion  thereon  in  the  same  manner  as  if  the  issue  had  been  framed  by 
the  Court,  and  may*  upon  the  finding  or  decision  on  such  issue,  e;ivo 
judgment  for  the  sum  so  agreed  on  or  so  ascertained  as  aforesaid,  or 
otherwise  according  to  the  terms  of  the  agreement ;  and  upon  the  judg- 
ment which  shall  be  so  given,  decree  shaU  follow  and  may  be  executed 
in  the  same  way  as  if  the  judgment  had  been  pronounced  in  a  contest- 
ed suit. 

When  the  Suit  may  be  disposed  of  at  the  first 
Hearing. 

144.  If  at  the  first  hearing  of  a  suit  it  shall  appear  that  the 
PARTIES  are  NOT  AT  ISSUE  on  any  question  of  law  or  fact,  th« 
Court  may  at  once  give  Judgment. 

145.  When  the  PARTIES  are  AT  ISSUE  on  some  question  of 
law  or  fact,  and  issues  have  been  firamed  by  the  Court  as  hereinbefore 
provided,  if  the  Court  shall  be  satisfied  that  no  further  argument  or 
evidence  than  such  as  the  parties  or  their  pleaders  can  at  once  sumdj 
is  required  upon  any  such  of  the  issues  of  law  or  fact  as  may  be  sufi&n* 
-ent  for  the  decision  of  the  suit,  the  Court,  after  hearing  such  argumotit 
and  evidence  may  proceed  to  determine  such  issue  or  issues,  and  if  the 
finding  thereon  is  sufficient  for  the  decision,  may  pronounce  judgment 
accordmgly,  whether  the  summons  shall  have  been  issued  for  the  set« 
tlement  of  issues  only  or  for  the  final  disposal  of  the  suit;  otherwise  the 
COURT  shall  postpone  the  further  heajing  of  the  suit,  and  SHALL 
PIX  A  DAY  FOR  the  production  of  such  further  EVIDENCE  OR 
for  such  further  ARGUMENT  as  the  case  m»j  require.    Provided  thafi 
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if  tho  Bummons  shall  have  been  issued  for  the  final  disposal  of  the  snit, 
and  either  party  shall  fail  without  sufficient  cause  to  produce  the  evi- 
dence on  which  he  relies,  the  Court  may  at  once  give  judgment. 

Of  Adjournments. 

14(5.  The  Court  may,  if  sufficient  cause  be  shown,  at  any  stage  of 
the  suit,  grant  time  to  the  parties,  or  to  either  of  them,  and  may  irom 
time  to  time  ADJOURN  the  hearing  of  the  suit;  and  in  or  such  cases 
the  Court  shall  fix  a  day  for  the  further  hearing  of  the  suit.  Provided 
that  in  all  such  cases  tto  party  applying  for  time  shall  pay  the  COSTS 
occasioned  by  such  adjournment,  unless  the  Court  snaJl  otherwise 
direct. 

1 47.  if,  on  any  day  to  which  tho  hearing  of  the  suitmay  be  adjourn- 
ed, the  PARTIES  or  either  of  thorn  SHALL  NOT  APPEAR  in  person 
nr  by  pleader,  the  Court  may  proceed  to  dispose  of  the  Buit  in  the  man- 
ner specified  in  Section  11<»,  Section  111,  or  Section  114,  as  the  case 
may  bo,  or  may  make  such  other  order  as  may  appear  to  bo  just  and 
proper  in  the  circumstances  of  the  case* 

148.  If  either  PART  i'  to  a  suit  to  whom  time  may  have  been 
granted  shall  FAIL  In  produce  his  proofs,  or  to  cause  tho  attendance 
rtf  hia  iHtneeses,  or  TO  PERFORM  any  other  ACT  FOR  WHICH 
TIME  may  have  been  ALLOWED,  the  COURT  SHALL  PROCEED 
TO  A  DECISION  of  tho  suit  on  the  record,  notwithstanding  such 
default. 

Or  Sumfnoning  Witnesses. 

149.  The  parties  or  their  pleaders  may  at  any  time  after  the  issue 
of  the  summons  to  the  defendant,  if  the  summons  be  for  the  final  dis- 
posal of  the  suit,  or  after  the  issues  have  been  recorded^  if  the  summons 
to  the  defendant  be  for  the  settlement  of  issues  only,  obtain,  on  applica- 
tion to  the  Court,  SUMMONSES  TO  WITNESSES  or  other  persons 
to  attend  either  to  give  evidence  or  to  produce  documents,  and  in  any 
such  summons  the  names  of  any  nilmber  of  persons  may  be  inserted. 

151.  Tho  person  applying  for  a  summons  shall  pay  into  Court 
such  a  sum  of  money  as  shall  appear  to  the  Court  to  be  reasonable  to 
defray,  the  ti^voUing  and  other  EXPENSES  OF  each  WITNESS,  or 
other  person  mentioned  in  the  summons,  in  passing  to  and  from  tho 
Court  m  which  he  may  be  required  to  attend,  and  for  one  day's  atten- 
dance. If  tho  Court  be  a  subordinate  Court,  regard  shall  be  had,  in 
fixing  the  scale  of  such  expenses,  to  the  rules  (if  any)  established  by  tho 
Court  to  which  such  Court  shall  be  immediately  subordinate.  The  sum  so 
paid  into  Court  shall  be  tendered  to  the  witness  or  other  person  at  the 
time  of  serving  the  summons,  if  it  can  be  served  personally. 
If  it  shall  appear  to  the  Court  that  the  sum  paid  into  Court 
on  account  or  the  travelling  and  other  expenses  of  the  witness 
or  other  person  in  passing  to  and  from  the  Court  is  not  suffi- 
cient to  cov^r  such  expenses,  the  Court  may  direct  such  fur- 
ther sum  to  be  paid  to  the  witness  or  other  person  a^  may  ap- 
pear to  be  necessary  on  that  account,  and  in  case  of  default  in  payment, 

140.    See  Seetaoo  9  A  «t  23  of  1861,  poti, 

1  :C.    R-jpealed  hy  Act  26  of  1867  See  **  Ropcalin«  Enactments^'  page  69. 
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may  ordet  such  sum  to  be  leried  by  attachment  and  sale  of  the  goods  of 
the  person  ordered  to  pay  the  same  or  may  dischargd  the  witness  with- 
oat  re<quiring  him  to  give  evidence.  If  it  shall  be  necessary  to  detain 
the  witness  or  other  person  summoned  for  a  longer  period  than  one  day, 
the  Court  may  ftom  hme  to  order  the  party  at  Whose  instance  he  was 
summoned  to  pay  into  Court  such  sum  as  may  be  sufficient  to  defray  the 
expenses  of  his  detention  for  such  further  period,  and  in  default  of  such 
deposit  being  made,  may  ordet  the  witness  to  be  discharged  without  re- 
quiring him  to  give  evidence« 

152;  Every  SUMMONS  for  the  attendance  of  a  witness  or  other 
person  SHALL  SPECIFY  the  time  and  place  at  which  he  is  required  to 
attend,  and  also  whether  attendance  is  required  for  the  pmpose  of 
giving  evidence  or  to  produce  a  document,  or  for  both  purposes ;  and 
any  particular  document,  which  the  witness  or  othei*  person  may  be 
called  ou  to  produce,  shall  be  described  in  the  summons  with  convenient 
certainty. 

153.  Any  person.  Whether  a  party  to  a  suit  or  not,  may  be  SUM- 
MONED to  PRODUCE  a  DOCUMENT,  without  bemg  summoned  to 
give  evidence  ;  and  any  person  summoned  merely  to  produce  a  docn- 
meut,  shall  be  deemed  to  have  complied  with  the  summons,  if  he  cause 
such  document  to  be  produced  instead  of  attending  personally  to  pro- 
duce the  same, 

Service  of  Summo&s  on  a  Witness; 

154.  Every  SUMMONS  TO  a  WITNESS  or  other  person  shall 
be  SERVED  BY  EXHIBITING  the  ORIGINAL  AND  DELIVER- 
ING or  tendering  a  COPY;  and  the  service  shall  in  all  cases  be  made  a 
sufficient  tinie  before  the  time  specified  in  the  summons  for  the  attend- 
ance of  the  witness  or  othei*  person  to  allow  him  a  reasonable  time  for 
preparation  and  for  travelling  to  the  place  at  Which  his  attendance  is 
required. 

155.  Whenever  it  may  be  practicable,  the  SERVICE  of  the  sum- 
mons shall  be  UPON  THE  PERSON  thereby  reqdired  to  attend ;  but 
when  ho  cannot  be  found  the  service  may  be  made  on  any  ADULT 
MALE  MEMBER  OF  his  FAMILY  residing  with  him. 

156.  When  the  pers6n  required  to  attend  cannot  be  found  and 
there  is  n6  adult  male  member  of  his  family  on  whom  the  summons  can 
be  served,  the  serving  Officer  shall  return  the  summbns  to  the  Court 
from  whence  it  issued,  with  an  ENDORSEMENT  thereon  that  he  has 
beeu  UNABLE  TO  SERVE  it. 

157.  The  serving  Otecer  shall-,  in  all  cases  in  which  ttie  summons 
has  been  6erv^»  ENDORSE  on  ihe  Original  Summons  th^  time  when, 
and  the  MANNER  IN  WHICH,  it  was  SERVED. 

158.  If  the  bersoii  reqmred  to  attend  be  RESIDENT  WITHIN 
the  JURISDICTION  OF  any  OTHER  COURT  than  that  in  which 
the  suit  is  pending,  the  summons  shall  be  transniitted  by  the  Court  in 
which  the  suit  is  pen^g,  to  any  Court  having  jiirisdictibn  at  the  place 
where  the  witness  resides  by  which  it  ican  be  most  conveniently  served; 
and  the  Court  to  which  the  summons  is  sent  shall^  upon  receipt  thereof. 
deliver  the  flame  to  the  Naziir  or  other  proper  Officer  of  such  Court,  to 
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be  served  in  the  in»uuer  above  directed ;  and  upon  the  return  of  the 
summons  by  the  serving  Officer,  it  shall  be  transmitted  to  the  Court 
from  whence  it  originally  issued. 

159.  If  the  summons  for  the  attendauce  of  any  person  either  to 
pve  evidence  or  to  produce  a  document  cannot  be  served  in  either  of 
the  ways  hereinbefore  specified,  the  Ck>urt,  on  being  certified  thereof  by 
the  return  of  the  serving  Officer,  and  upon  proof  that  the  evidence  of 
such  witness  or  the  pr(^uction  of  the  aocnment  is  material,  and  that 
the  WITNESS  or  other  person  ABSCONDS  or  keeps  out  of  the  way 
for  the  purpose  of  avoiding  the  service  of  the  summons,  may  cause  a 
PROCLAMATION  requiring  the  attendance  of  such  person  to  give 
evidence,  or  produce  the  document,  at  a  time  and  place  to  be  named 
therein,  to  be  affixed  in  some  consDicuous  place  upon  his  house  or  place 
or  abode  ;  aud  if  such  person  shall  not  attend  at  the  time  and  place 
named  in  such  proclamation,  the  Court  may,  at  tlio  instance  of  tho 
party  on  whose  application  the  summons  was  issued,  make  an  order  for 
the  attachment  of  the  moveable  property  of  such  person,  to  such  amount 
as  the  I  ourt  shall  deem  reasonable,  not  being  in  excess  of  the  amount 
of  the  costs  of  attachment  and  of  any  fine  to  which  tho  person  may  be 
liable  under  the  provisions  of  the  following  Section. 

160.  If,  on  the  attachment  of  the  property,  such  witness  or  other 
person  shall  appear  and  satisfy  the  Court  tnat  he  did  not  abscond  or 
Keep  out  of  the  way  to  avoid  service  of  the  summons,  and  that  he  had 
not  notice  of  the  proclamation  in  time  to  attend  at  the  time  and  place 
named  therein,  the  Court  shall  direct  that  the  PRO  PERT  Y  be  RE- 
LEASED PROM  ATTACHMENT,  and  shall  make  such  order  in  re- 
gard to  the  costs  of  the  attachment  as  it  shall  deem  fit.  If  such  witness 
or  other  person  shall  not  appear,  or  appearing  shall  fail  to  satisfy  the 
Court  that  he  did  not  abscond  or  keep  out  of  the  way  to  avoid  setvice 
of  the  summons,  and  that  he  had  not  such  a  notice  of  the  proclamation 
as  aforesaid,  it  shall  be  lawful  for  the  Court  to  order  the  property  at- 
tached, or  any  part  thereof,  to  be  sold  for  the  purpose  of  satisfying  all 
costs  incurred  in  consequence  of  such  attachment,  together  with  the 
amount  of  any  fine  which  the  Court  may  impose  upon  such  witness  or 
other  person  under  the  provisions  of  any  law  for  the  time  being  in  force 
for  the  punishment  of  a  witness  who  may  abscond  or  keep  out  of  the 
way  in  ordei^  to  avoid  the  service  of  a  summons.  If  the  witness  or 
other  person  shall  pay  into  Court  the  costs  and  fine  as  aforesaid,  the 
'Court  shall  order  tne  property  to  be  released  from  attachment. 

Of  the  Examination  of  Parties  as  Witnesses. 

161.  When  a  PARTY  to  a  suit  appears  in  person  at  any  hearing 
Yjfthesuit,  he  may  be  EXAMINED  AS  a  WITNESS,  either  in  his 
own  behalf  or  on  behalf  of  any  other  party  to  the  suit,  in  the  same  way 
as  if  he  were  not  a  party  thereto. 

162.  If  any  party  to  a  suit  shall  require  to  enforce  the  attendance 
of  any  other  party  thereto  as  a  witness,  he  shall,  by  himself  or  his  plea- 
der, make  a  SPECIAL  APPLICATION  to  the  Court  FOR  an  order 
requiring  the  ATTENDANCE  OP  the  PARTY,  and  shall  show  to  the 
satisfaction  of  tho  Court  sufficient  grounds  in  support  of  such  applica- 
tion, otherwise  a  summons  shall  not  be  issued. 
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163.  Til 3  Court,  if  ifc  think  fit,  may  before  making  such  orieft 
r^iuse  NOTI(/E  to  bo  given  to  the  party  or  his  pleader,  fixing  a  day  for 
Huch  party  to  show  cauBe  why  ho  should  not  attend  and  give  evidence ; 
and  may  also,  from  time  to  time,  if  nocessary,  for  good  and  sofBcicnt 
reason,  enlarge  the  time  for  such  purpose. 

164.  IN  SUPPORT  OP  the  CAUSE  SHOWN,  the  Court  shall 
receive  any  DECLARATION  in  writing  of  the  party  if  signed  by  him 
and  verified  in  the  manner  hereinbefore  provided  lor  the  verification  of 
plaints,  and  delivered  into  the  Court  by  himself  or  his  pleader. 

165.  If  NO  SUFPICIENT  CAUSE  bo  SHOWN  on  the  day 
fixed,  or  upon  any  subsequent  day  to  which  the  Court  shall  enlarge  tho 
tin^o  for  that  p^iriiosc,  the  Court  shuU  Ihsuo  its  'ORDER  requiring  the 
PAKTY  TO  ATTEND  una  ^v:<i  cuJen.c. 

106.  If  the  Court  j^ihall  think  it  necessary  for  tli<^  ends  of  iustice  to 
examine  any  party  to  the  suit,  or  to  inspect  any  document  in  his  poss- 
ession or  power,  the  COURT  MAY  of  its  own  accord  in  any  stacre  of 
the  suit  CAUSE  euch  PARTY  TO  BE  SUMMONED  to  attend  as  a 
witness  to  give  evidence  or  to  produce  such  document  if  in  his  pops- 
ession  or  power,  on  a  day  to  be  appointed  in  the  summons,  and  may 
examine  such  party  as  a  witness  in  open  Court,  or  may  cause  such  party 
to  be  examined  in  such  other  manner  as  the  Court  may  direct. 

Attendance  of  Witnesses  and  consequence  of 
Non-Attendance. 

167.  Any  PERSON  who  shall  be  SUMMONED  to  appear  and  give 
evidence  in  a  suit  shall  be  BOUND  TO  ATTEND  at  the  time  and  place 
named  in  the  summons  for  that  purpose. 

168.  If  any  person,  on  whom  any  summons  to  give  evidence  or 
produce  a  document  shall  have  been  served  in  either  of  the  ways  speci- 
fied in  Section  155,  shall,  without  lawful  excuse,  PAIL  to  COMPLY 
WITH  the  SUMMONS,  the  Court  may  order  such  person  to  be  AP- 
PREHENDED and  brought  before  the  Court.  If  such  person  abscond 
or  keep  out  of  the  way,  so  that  he  cannot  be  apprehenaed  or  brought 
before  the  Court,  his  property  shall  be  liable  to  attachment  and  sale  in 
the  manner  and  subject  to  the  rules  provided  in  Sections  159  and  160, 
with  respect  to  a  witness  or  other  person  on  whom  the  service  of  a  sum- 
mons cannot  be  effected. 

169.  If  any  witness,  attending  or  being  present  in  Court,  shall, 
without  lawful  excuse,  REFUSE  TO  GIVE  EVIDENCE,  or  to  pro- 
duce  any  document  in  his  custody  or  possession  named  in  such  sum- 
mons as  aforesaid,  upon  being  required  by  the  Court  so  to  do,  the  Court 
may  COMMIT  such  witness  TO  close  CUSTODY  for  such  reasonable 
time  as  it  may  deem  proper,  unless  he  shall,  in  the  meantime^  consent 


164.    The  words  "  on  tmstamped  paper"  were  repealed  by  Section  3  Act  f  Of  1870  See 
"  Repealing  Eoactments'*  page  70. 

166.    See  Section  9  Act  23  of  1861,  posL 

168.  Disobedience  to  a  summons  i^  also  punishable  under  Section  174  Act  46  of  1800  See 
"  Penal  Code." 

169.  Bo^lsing  fo  answer  a  qneation  is  also  punishablo  under  Sectioil  179'  Act  45  of 
1860,  See  "  renalCode" 
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to  give  his  evidence,  or  to  produce  the  document.  I£  after  the  erpira- 
tioQ  of  such  time  the  witness  shall  persist  in  his  refusal,  the  Court  may 
proceed  to  deal  with  him  according  to  the  provisions  of  any  law  for  tlie 
time  being  in  force  for  the  punishment  of  persons  refusing  to  give 
evidence. 

170.  If  any  person,  being  a  PARTY  to  the  suit,  who  shall  be 
ordered  to  attend  to  give  evidence  or  produce  a  document,  shall,  with- 
out lawful  exoufle,  PAIL  TO  COMPLY  WITH  such  OKDKR,  OR, 
attending  or  being  present  in  Court,  shall,  without  lawful  oxcuse, 
RKPUSB  TO  GIVE  KVIDENCE,  or  to  produce  any  document  in  his 
custody  or  possession  named  in  such  summons  as  aforesaid,  upon  being 
required  by  the  Court  so  to  do,  the  Court  may  either  pass  judgment 
against  the  party  so  failing  or  refusing,  or  make  such  other  order  in 
relation  to  the  suit  as  the  Court  may  deem  proper  in  the  circumstances. 
of  the  case. 

17L  Any  PERSON  present  IN  COURT,  whether  a  party  to  the 
suit  or  not,  MAY  BE  CALLED  UPON  BY  THE  COURT  to  GI VK 
KVIDENCE  and  to  produce  any  document  then  and  there  in  his  actual 
possession  or  in  his  power,  in  the  same  manner  and  subject  to  the  same 
rules  as  if  he  had  been  summoned  to  attend  and  give  evidence  or  to 
produce  such  document,  and  shall  be  liable  to  be  dealt  with  by  the 
Court  as  a  party  or  witness  as  the  case  may  bo,  would,  under  any  of  the 
preceding  provisions,  be  liable  to  be  d^alt  with  for  any  refusal  to  obey 
the  order  of  the  Court 

When  and  how  Witnesses  are  to  be  Examined. 

172.  On  the  day  appointed  for  the  hearing  of  the  suit  or  on  6ome> 
other  day  to  which  the  neariag  may  be  adjourned,  the  EVIDENCE  of 
the  withesses  in  attendance  SHALL  BE  TAKEN  ORALLY  in  open 
^joartf  in  the  presence  and  hearing  and  under  the  personal  direction 
and  superintendence  of  the  Judge.  In  cases  in  which  an  APPEAL  lies 
to  a  higher  tribunal,  the  evidence  of  each  witness  given  upon  such  ex- 
amination shall  betaken  down  IN  WRITING,  in  the  language  in  oisdi- 
nary  use  in  proceedings  before*  the  Court,  by  or  in  the  presence  and  un- 
dor  the  personal  direction  and  superintendence  of  the  Judge,  not  ordi- 
n^ly  in  the  form  of  question  and  answer,  but  in  that  of  a  narrative* 
and,  when  completed,  shall  be  read  over  in  the  presence  of  the  Judge 
and  of  the  witness,  and  also  in  the  presence  of  the  parties  to  the  suit  or 
'  their  pleaders,  or  suoh  of  them  as  are  in  attendance,  and  shall,  if  ne- 
cessary, be  signed  hj  the  Judge.  If  the  evidence  be  taken  down  in 
a  diferent  language  irom  that  in  which  it  has  been  given,  and  the 
witness  does  not  understand  the  langua^  in  which  it  is  taken 
down,  the  witness  may  require  his  deposition  as  taken  doTfn  in 
writiiig  to  be  interpreted  to  him  in  the  language  in  which  it  was 
given.  Where  all  the  parties  to  the  suit  present,  and  the  pleaders 
of  suoh  as  are  absonc,  consent  to  have  such  evidence  as  is  ^yen  in 
English  tc&en  down  in  English,  the  Judge  may  so  take  it  down 
in  his  own  hand.  It  shall  be  m  the  discretion  of  the  Court  to  take 
down,  or  cause  to  be  taken  down,  any  particular  question  and  answer,  if 
tiiiere  shaR  appear  any  special  reason  for  so  doing,  or  any  pmrty  or  his 
pleader  shall  require  it.  If  any  QUESTION  put  to  a  witness  be  OB- 
JECTED TO  by  either  of  the  parties  or  their  pleaders,  and  the  Court 
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shall  allow  tho  same  to  be  put,  the  question  and  answer  shall  be  takcii 
down  and  tho  objection  and  the  nanae  of  the  party  making  it  shall  be 
noticed  in  taking  down  the  depositions  toc^ether  with  the  decision 
of  the  Court  upon  the  objection.  The  Court  shall  record  such 
remarks  as  it  may  think  material  respecting  the  demeanour  of 
the  witness  while  under  examination.  In  cases  in  which  the 
evidence  is  not  take  down  in  writing  by  the  Judge  himself,  he  shall  be 
bound,  as  the  examination  of  each  witness  proceeds,  to  make  a  MEMO* 
BANDUM  of  the  substance  of  what  such  witness  deposes,  and  each 
memorandum  shall  be  written  and  signed  by  the  Juc^j^  with  his  own 
hand,  and  shall  accompany  the  record.  In  cases  in  which  an  APPEAL 
DOES  NOT  LIE  to  a  higher  tribunal,  it  shall  NOT  be  necessary  to 
take  down  the  deposition  of  the  witness  IN  WRITING  AT  LENCiTH 
but  the  Judge,  as  the  examination  of  each  witness  proceeds,  shall  make 
a  MhlMOBANDUM  of  the  substance  of  what  such  witness  deposes,  and 
such  memorandum  shall  be  written  and  signed  by  the  Judge  with  his 
own  hand,  and  shall  form  part  of  the  record.  If  the  Judge  shall  be 
prevented  from  making  a  memorandum  as  above  required,  he  shall  re- 
<;ord  the  reason  of  his  mability  to  do  so,  and,  in  cases  not  appealable 
shall  cause  such  memorandum  to  be  made  in  writing  from  his  dictation 
in  open  Court,  and  shall  sign  the  same,  and  such  memorandum  shidl 
form  part  of  the  record. 

17a  If  a  WITNESS  be  about  to  leave  the  jurisdiction  of  the 
Coort,  or  other  good  and  sufficient  cause  can  be  shown  to  the  satisfac- 
tion of  the  Court  whv  his  EXAMINATION  should  be  TAKEN  IM- 
MEDIATELY, it  shall  be  competent  to  the  Court,  upon  the  applica- 
tion of  either  party  or  of  the  witness,  at  any  time  after  the  institution 
of  the  suit,  to  take  the  examination  of  such  witness  forthwith,  or  on 
any  day  that  ma^.be  fixed  for  that  purpose,  of  which  due  notice  shall  be 
given  to  the  parties  if  the  day  be  fixed  in  their  absence.  The  witness 
shall  be  examined,  and  his  deposition  shall  be  taken  down  in  writingr 
in  the  manner  hereinbefore  prescribed ;  and  the  deposition  so  taken 
down  may  be  read  in  evidence  at  any  hearing  of  the  suit. 

174  A  witnesses  shall  be  examined  upon  OATH  or  AFFIRMA- 
TION or  otherwise  according  to  the  provisions  of  the  law  for  the  time 
being  in  force  in  relation  to  the  examination  of  witnesses^ 

Of  Commissions  to  Examine  absent  Witnesses 
and  make  Local  Inquiries. 

175.  "When  the  evidence  of  a  witness  is  reauired  who  is  resident  at 
someplace  distant  more  than  A  HUNDRED  MILES'  from  the  place 
where  the  Court  is  held,  or  who  is  unable  from  SICKNESS  or  infimity 
to  attend  before  the  Court  to  be  personally  examined,  or  is  a  person 
exempted  by  reason  of  RANK  or  SEX  from  personal  appearance  in 
Court ;  the  Court  may  of  its  own  motion,  or  on  the  application  (rf  any  of 
the  parties  to  the  suit,  or  on  the  representation  of  tne  witness,  order  a 
COMMISSION  to  issue  FOR  the  EXAMINATION  of  snch  witness 
on  interrogatories  or  otherwise ;  and  may,  by  the  same  or  any  subsequent 
order,  give  all  such  directions  for  taking  such  examinations  as  may  ap- 
|>ear  reasonable  and  jnst.  If  the  witness  be  resident  within  the  jurisdic- 
tion of  the  Court  issuing  the  Commissioni  the  ComzaiBnonm^jbeifisaed 
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to  any  OflRcer  of  the  Court,  or  to  anj  subordinate  Court,  or  to  any  other 
person  or  persons  whom  the  Court  issuing  the  Commission  may  think 
proper  to  appoint.  If  the  witness  be  resident  at  some  place  which  is 
beyond  the  jurisdiction  of  the  Court  issuing  the  Commission,  and 
not  within  the  local  jurisdiction  of  Her  Majesty's  Supreme  Court,  but 
within  the  jurisdiction  of  the  Sudder  Court  the  Commission  shall  ordi- 
narily be  issued  to  the  Court  within  whose  jurisdiction  the  witness  may 
reside,  and  which  can  most  conveniently  execute  the  same ;  but,  under 
special  circumstances,  the  Commission  may  be  issued  to  any  other  per- 
son or  persons  whom  the  Court  issuing  the  Commission  may  think  pro- 
per to  appoint. 

176.  If  the  witness  be  RESIDENT  WITHIN  the  local  JURIS- 
DICTION  of  Her  Majesty's  SUPREME  COURT,  the  COMMIS- 
SION shall  ordinarily  be  issued  TO  the  COURT  OF  SMALL  CAUSES 
held  under  Act  IX.  of  2854  {for  the  mwe  easy  Recovery  of  sm-all  Dehfs 
and  Demands  in  Galcutta,  Madras  and  Bomha/y),  but  may,  under  ppeci- 
al  circumstances,  be  diiected  to  any  person  or  person  whom  the  Cfourt 
issuing  the  Commission  may  think  proper  to  appoint. 

177.  When  the  evidence  of  a  witness  is  required,  who  is  RESI- 
DENT at  some  place  NOT  WITHIN  the  JURISDICTION  OF  the 
SUDDER  Court  OR  of  Her  Majesty's  (SUPREME)  COURT  BUT 
within  the  British  territories  IN  INDIA  OR  within  the  territories  of  a 
NATIVE  Prince  or  STATE  m  alliance  with  the  British  Government, 
the  Court,  if  it  be  satisfied  that  the  evidence  of  such  witness  is  neces- 
sary, may,  of  its  own  motion  or  on  the  representation  of  any  of  the  par- 
ties to  the  suit,  issue  a  COMMISSION  for  the  examination  of  the  wit- 
ness; Provided  that,  if  the  suit  be  pending  in  any  Court  subordinate  to 
the  principal  Civil  Court  of  a  District,  such  subordinate  Court  shall  not 
issue  the  Commission,  but  the  principal  Civil  Court  of  the  Diptrict  may 
issue  the  Commission  on  the  application  of  the  subordinate  Court. 

178.  When  the  evidence  of  a  witness  is  required,  who  is  RESI- 
DENT at  some  place  BEYOND  the  SAID  TERRITORIES,  and  not 
within  the  territories  of  a  Native  Prince  or  State  in  alliance  Jwith  the 
British  Government,  the  Sudder  Court,  if  the  suit  in  which  the  evidence 
of  the  witness  is  required  be  pending  in  that  Court,  and  the  Court  be 
satisfied  that  such  evidence  is  necessary,  majr,  of  its  own  motion  or  on 
the  application  of  any  of  the  parties  to  the  suit,  issue  a  Commission  to 
examme  the  witness  ;  if  the  suit  be  not  pending  in  the  Sudder  Court, 
that  Court  may  issue  the  Commission  on  the  application  of  the  Court  in 
which  the  suit  is  pending.  In  all  such  cases,  the  Commission  may  be 
issued  to  any  person  or  persons  whom  the  Sudder  Court  may  think  pro- 
per to  appoint. 

179.  After  the  Commission  has  been  duly  executed,  it  shall  be  re- 
turned, together  with  the  deposition  of  the  witness  who  may  have  been 
examined  thereunder,  to  the  Court  out  of  which  the  Commission  issued 
unless  otherwise  directed  by  the  order  for  issuing  the  Commission,  in 
which  case  it  shall  be  returned  in  terms  of  such  order,  and  the  Com- 
mission and  the  return  thereto  and  the  deposition  of  the  witness  who 
may  have  been  examined  under  such  Commission,  shall  in  all  cases  form 
part  of  the  record  of  the  suit.  But  NO  DEPOSITION  taken  under  a 
Commissiou  SHALL  BB  BEAD  IN  EVIDENCE  without  the  consent 
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of  the  party  a 'gainst  whom  the  same  may  be  offered,  UNLESS  it  be  pro- 
ved that  the  DEPONENT  is  BEYOND  the  JURISDICTION  ofthe 
Court,  or  dead,  or  UNABLE  from  sickness  or  infirmity  TO  ATTEKD 
to  be  personally  examined,  or  distant,  without  collusion,  more  than  a 
hundred  miles  from  the  ji'aco  where  the  Court  is  held,  or  exempt€>d  by 
reason  of  rank  or  sex  from  personal  appearance  in  Court,  or  unless  the 
Court  ehaH,  at  its  discretion,  dispense  with  the  proof  of  any  of  the 
above  circumstances  or  shall  authorise  the  deposition  of  any  witneea 
being  read  in  o  video co,  notwithstanding  proof  that  the  causes  for  tak- 
ing such  deposition  have  cea^od  at  the  time  of  reading  the  samo. 

180.  In  any  puit  or  other  judicial  proceeding  in  which  the  Court 
may  deem  a  LUCAL  IXVESTIGATIOX  to  be  requisite  or  proper  for 
the  purpose  of  elucidatincr  the  mattore  in  dispute,  or  of  ascertaining  the 
amount  of  any  mesne  proftts  or  dama^jjes,  the  Court  may  issue  a  UOM- 
MIS3I0N  to  an  o.Ticer  of  the  Court  appointed  to  execute  such  Commis- 
Bions,  or,  if  there  bo  no  such  officer,  to  any  suitable  person,  directing 
him  to  make  such  iuvcstigacioa  and  to  report  thereon  to  the  Court.  In 
all  such  cases  unless  otherwise  directed  by  the  order  of  appointment, 
the  Commissioner  shall  have  power  to  examine  any  witnesses  who  may 
be  produced  to  him  by  the  parties  or  any  of  them,  the  parties  them- 
selves,  and  any  other  persons  whom  he  may  think  proper  to  call  upon 
to  give  evidence  in  the  matters  referred  to  him ;  and  also  to  call  for  and 
examine  docamcnts  and  other  papers  relevant  to  the  subject  of  inquiry; 
and  persons  not  attend! nj^  on  the  requisition  of  the  Commissioner,  .or 
refusmg  to  give  their  testimony  or  to  ]  rodr.ce  any  documents  or  other 
papers,  shall  bo  subject  to  tho  like  disadvaiita;^es,  penalties,  and  pun- 
ishments, by  order  of  tho  Court  on  iho  report  of  the  Commissioner,  aa 
they  would  incur  for  the  same  offences  in  suits  tried  before  the  Court 
The  Commissioner,  after  such  local  inspection  as  ho  may  deem  necessary 
and  after  reducing  to  writing  in  the  manner  hereinbefore  proscribed  for 
taking  tho  depositions  of  witnesses  in  the  presence  of  the  Judge,  the 
dopositlocs  taken  by  him,  shall  return  the  depositions,  together  with 
his  report  in  v/riting  subscribed  with  his  name,  to  the  Court.  The  re- 
port and  depositions  shall  bo  taken  as  evidence  in  the  suit,  and  shall 
form  part  of  the  record ;  but  it  shall  bo  competent  to  the  Court,  or  to 
tho  parties  to  the  suit  or  any  of  thera,  with  the  permission  oJ"  the  Court, 
to  examine  the  Commissioner  personally  in  open  Court,  touching  any  of 
tho  matters  i*eferred  to  him  or  mentioned  in  his  report,  or  tho  manner 
in  whioh  ho  m&y  have  conducted  tho  investigation. 

131.  In  any  suit  or  other  judicial  proceeding  in  which  an  INVES- 
TIG^ATION  OK  ADJCSTMEInT  OF  ACCOUNTS  may  be  necossa- 
ry,  it  shall  be  lav/ful  for  tlie  Conrt  to  appoint  such  officer  or  other  per- 
son a3  aforesaid  to  be  a  COI\IMISSIOiN  ER  for  the  purpose  of  making 
Buch  investigation  or  adjustment,  and  to  direct  that  the  parties  or  their 
attorneys  or  pleaders  shall  attend  upon  the  Commissioner  during  such 
investigation  or  udjuBtment.  In  all  such  cases,  the  Court  shall  furnish 
the  Commissioner  with  such  part  of  the  proceedings  and  such  detailed 
instructions  as  may  appear  necessary  for  his  information  and  guidance; 
and  the  instructions  shall  distinctly  specify  whether  the  Commissioner 
is  merely  to  transmit  the  proceedings  which  he  may  hold  on  the  enqui- 
ry, or  also  to  report  his  own  opinion  on  the  point  referred  for  his  invee- 
^gation.    The  proceedings  of  the  Commissionor  shall  be  received  in 
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evidoQco  in  the  case,  auless  tho  Court  may  have  reason  to  be  dissatis- 
fied with  them ;  in  which  case  the  Court  shall  make  such  further  en(mi« 
ry  as  may  be  requisite,  and  shall  pass  such  ultimate  judgment  or  ordeif 
as  may  appear  to  it  to  be  right  and  proper  in  the  circumstances  of  tho 
case. 

182.  Whenever  a  Commission  is  issued  either  for  taking  evidence 
or  for  a  local  investigation  or  an  investigation  into  accounts,  the  Court, 
before  issuing  the  Commission,  may  order  such  sura  as  may  be  thought 
reasonable  for  the  EXPENSES  OF  THE  COMMISSION,  to  be  paid 
intio  Court  by  the  party  at  whose  instance  or  for  whose  benefit  the  Com- 
mission is  issued. 

Of  Judgment  and  liecree. 

183.  When  the  exhibits  have  been  perused,  tho  witnesses  examined 
and  the  parties  hoard  in  pdrson  or  by  their  respective  pleaders,  the 
Court  shall  pronounce  its  JUDGMENT.  Tho  judgment  shall  bo  pro- 
nounced in  opnen  C\)urt,  either  immediately  or  on  some  future  day  of 
which  due  notice  shall  bo  given  to  the  parties  or  their  pleaders. 

184.  The  judgment  shall  be  written  IN  the  vernacular  LAN- 
GUAGE OF  the  JUDGE.  Provided  that  if  the  vernacular  language 
of  the  Judge  be  not  liJiiglish,  and  the  Judge  bo  sufficiently  coarorsaut 
with  the  English  language  to  bo  able  to  write  a  clear  and  intelligible 
decision  in  that  language,  and  prefer  to  write  his  judgment  in  it,  tho 
judgment  may  be  written  in  English. 

185.  The  JUDGMENT  shall  CONTAIN  the  point  or  points  for 
tletermiuation,  the  decision  thereupon,  and  tho  reasons  for  the  decision, 
and  shall  be  dated  and  signed  by  the  Judge  in  Of)eu  Court  at  the  timo 
of  pronouncing  it.  Whenever  the  judgment  is  written  in  any  other 
language  than  that  which  is  in  ordinary  use  in  tho  Court,  tho  JUDG- 
MENT SHALL  BE  TRANSLATED  into  tlie  laniiuarro  in  ordinary 
use  in  the  Court,  and  the  translation  shall  also  bo  signed  by  the  Judge. 

186.  In  all  suits  in  which  issues  have  been  framed,  the  Court  shall 
stateits  FINDING  or  decision  ON  EACH  separate  ISSUE,  unless 
the  finding  upon  any  one  or  more  of  the  iisuc-a  be  bufiicient  for  tha 
decision  of  the  suit. 

187.  The  judgment  shall  in  all  cases  Jirpci}  by  whom  the  C0ST3 
of  each  party  are  to  1  e  paid,  whether  by  hiniPelf  or  by  another  party, 
and  whether  in  whole  oi*  in  what  part  or  proper!- Ion  ;  and  tho  Court 
shall  have  f\ill  power  to  award  and  apportion  costs  in  any  manner  it 
may  deem  proper. 

188.  UNDER  the  denomination  of  COSTS  ARE  INCLUDED 
tho  whole  of  the  expenses  necessarily  incurred  by  either  party  on  ac- 
count of  the  suit,  and  in  onforcin;^  tho  decree  passed  therein,  such  as 
the  expense  of  stamps,  of  summoning  the  defendants  and  witnesses,  and 
of  other  processes,  or  cf  procuring  copies  of  documents,  ices  of  pleaders, 
charges  of  witnesses,  and  expenses  of  Commissioners  either  in  taking 
evidence  or  in  local  investigations  or  in  iuvostij^ations  into  accounts. 

1S9.  The  DECREE  shall  bear  date  the  day  on  which  the  judg- 
ment was  passed.  It  SHALL  CONTAIN  the  number  of  the  suit,  the 
names  and  descriptions  of  the  parties,  and  particulai's  of  tho  claim,  as 
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ptaied  in  the  Register  of  the  suit,  and  shall  specify  clearly  the  relief 
granted  or  other  determination  of  the  suit.  It  shall  also  state  the 
amouut  of  costs  iucurrod  in  the  suit,  and  by  what  parties  and  in  what 
proportions  they  are  t^  be  paid,  and  shall  be  signed  by  the  Judge,  aud 
sealed  with  the  seal  of  the  Court. 

190.  When  the  suit  is  for  land  or  other  immovable  pi'operty  with 
specified  boundaries,  if  the  decree  be  for  the  recovery  of  a  portion  only 
of  such  property,  it  shall  specify  the  BOUNDARIES  OF  the  LAXl) 
or  property  adjudged. 

191.  When  the  suit  is  for  moveable  property,  if  the  dccr(5e  be  for 
the  delivery  of  such  property,  is  shall  also  state  the  AMOUNT  Ol^ 
MONEY  to  bo  paid  AS  an  ALTEENATI VE  if  deUvery  cannot  be  had. 

192.  When  the  suit  is  for  damages  for  breach  of  contract,  if  it  a])^ 
pear  that  the  dofeadaut  is  able  to  perform  the  contract,  the  dourt,  with 
the  consent  of  the  plaintifi;  may  decree  the  SPECIFIC  PERFORM- 
ANOE  of  the  contract  within  a  time  to  be  fixed  by  the  Court,  and  iu 
such  case  shall  award  an  AMOUNT  OF  DAMAGES  to  bo  paid  AS  an 
ALTERNATIVE  if  the  contract  is  not  performed. 

194.  In  all  decrees  for  the  payment  of  money,  the  Court  may  for 
any  sufficient  reason  order  that  the  amount  shall  ]^  paid  by  INSTAL- 
MENTS with  or  without  interest, 

195.  Ifthe  defendant  shall  have  been  allowed  to  SET-OFF  any 
demand  against  the  claim  of  the  plaintiff,  the  decree  shall  state  what 
amount  is  due  to  the  plaiutirt'  and  what  amount  (if  any)  is  due  to  th^ 
defendant,  and  shall  bo  for  the  recovery  of  any  sum  which  shall  appear 
to  bo  due  to  either  parly.  The  decree  of  the  Court  with  respect  to  any 
sum  awarded  to  the  defendant  shall  have  the  same  eflect  and  be  subject 
to  the  same  rules  as  if  such  sum  had  been  claimed  by  the  defendant  in 
a  separate  suit  against  the  plaintiff. 

196.  When  the  suit  is  for  land  br  other  property  paying  rent,  the 
Court  may  provide  in  the  decree  for  the  payment  of  MESNE  PROFITS 
or  ronton  such  land  or  other  property  from  the  date  of  the  suit  until 
the  date  of  delivery  of  possession  to  the  decree-holder  with  the  inte- 
rest thereupon  at  such  rate  as  the  Court  may  think  proper. 

197.  When  the  suit  is  for  land  and  for  mesne  profits  which  have 
accrued  thereon  duinng  a  period  prior  td  the  date  of  suit,  and  the 
amouut  of  such  profits  is  disputed,  the  Court  may  either  determine  the 
amount  prior  to  passing  a  decree  for  the  land,  or  may  pass  a  decree  for 
the  land  and  RESERVE  the  INQUIRY  INTO  the  AMOUNT  OF 
MESNR  PROFITS  for  the  execution  of  the  decree  according  ias  may 
appear  most  convenient 

198.  CERTIFIED  COPIES  of  the  decree  and  judgment  shall 
bo  furnished  to  the  parties  or  their  pleaders  on  application  to  the  Court 
and  on  the  production  of  the  necessary  stamps  where  stamps  are  re- 
quired by  any  law  for  the  time  being  in  force. 

103.    Repealed  by  Section  1  Act  23  of  1861,  See  "  Repealing  Enactments*'  page  43. 
198*    The  words  "  The  application  may  be  made  either  orally  or  by  writing  on  an< 
B^amped  paper,"  were  repealod  by  Section  4,  Act  26  of  1867,  See  "  Bepealii^  Enactments'* 

pag«  59. 
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CHAPTER  IV. 
Execution  of  Decrees. 

199.  If  the  DECREE  bo  FOR  land  or  otlier  IMMOVEABLK 
PROPERIY,  the  same  sbiiU  be  delivered  over  to  the  party  to  whom 
it  s ball  ha^  e  been  adjudged. 

200.  i^  the  DECREE  be  FOR  any  specific  MOVEABLK,  or  lor 
the  SPECIB^C  PERFORMANCE  of anvcontrmt,  OR  for  tlie  PER- 
FORMANCE  OF  any  other  PARTICULAR  act,  it  shall  ho  enforced 
by  theseiznre,  if  practicable,  of  the  specific  moveable,  and  the  delivery 
thereof  to  the  party  to  whom  it  shall  have  beon  adjudcred,  or  by  impri- 
Fonment  of  the  party  against  whom  the  decree  if<  ma(l(s  or  by  atfjicbiuf; 
his  properiy  and  keeping  the  same  under  attachment  until  further  or- 
der of  the  I  oort,  or  by  both  imprisonment  and  attachment  if  necessary; 
tor  if  alter,  ativc  damages  be  awarded,  by  lovyingsuchdama;^cs  in  tli o 
mode  hereinafter  provided  for  the  execution  of  a  decree  for  money. 

201.  If  the  DECREE  be  FOR  MONEY,  it  shall  be  enforced  by 
the  imprisonment  of  thepartjr  against  whom  the  decree  is  matle,  or  by 
the  attachment  and  sale  of  his  nroi)erty,  or  by  both  if  necessary  ;  and  if 
euchp.»rtybe  other  than  a  defendant,  the  decree  may  be  enforced 
ai^ainst  him  in  the  same  manner  as  a  decree  may  be  enforced  under  the 
provisions  of  this  Chapter  against  a  defendant.  AV'hen  the  decree  is 
against  Government  or  against  any  Oflicer  acting  on  behalf  of  Cioveru- 
ment,  it  the  Officer  whose  duty  it  is  to  satisfy  the  decree  neglect  or  re- 
fuse to  satisfy  the  same,  the  Court  shall  report  the  case  through  the  Sud- 
der  Court  for  the  orders  of  Government  and  execution  shall  not  issue 
on  the  decree  unless  the  same  shall  remain  unsatisfied  for  the  space  of 
three  months  from  the  date  of  such  report. 

202.  Ifthc  DECREE  bo  FOR  tho  EXECUTION  OF  A  CON- 
VEYANCE OR  for  the  ENDORSEMENT  of  a  NEGOTIABLE  IN- 
STRUMENT, and  the  part}'  ordered  to  execute  or  endorse  such  con- 
veyance or  negotiable  instrument  shall  neglect  or  refuse  so  to  do,  any 
party  interested  in  having  the  same  executed  or  endorsed  may  prepare  a 
Conveyance  or  endorsement  of  the  instrument  in  accordance  with  the 
terms  of  the  decree,  and  tender  the  same  to  the  Court,  for  execution 
upon  the  proper  stamp  (if  any  is  required  by  law),  and  the  signature 
thereof  by  the  Judge  shall  have  the  same  efTect  as  the  execution  or  en- 
dorsement thereof  by  the  party  ordered  to  execute. 

203.  If  the  DECREE  be  AGAINST  a  party  as  the  REPRESEN- 
TATIVE OF  a  DECEASED  person,  and  such  decree  be  for  money  to 
be  paid  out  of  the  property  of  the  deceased  person,  it  may  bo  executed 
by  the  attachment  ana  sale  of  any  such  ])roperty  or  if  no  such  property 
can  be  found  and  the  defendant  fail  to  satisfy  the  Court  that  he  has  du- 
ly applied  such  property  of  tho  deceased  as  shall  be  proved  to  havo 
come  into  his  possession,  the  .decree  may  be  executed  against  the  defen- 
dant to  the  extent  of  the  property  not  duly  applied  by  him,  in  tlio 
same  manner  as  if  tho  decree  had  been  against  the  defendant  per- 
sonally. 

204.  Whenever  a  person  has  become  liable  as  SECURITY  FOR 
the  PERFORMANCE  OF  a  DECREE  or  of  any  part  thereof,  the  decree 
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may  be  executed  against  such  person  to  the  extent  to  which  he  has  ren- 
dered hunself  liable  in  the  same  manner  as  a  decree  may  be  enforced 
against  a  defendant. 

205.  The  following  PROPERTY  is  LIABLE  TO  ATTACH- 
MENT  AND  SALE  INEXEOUTION  OFa  DECREE,  namely  land^, 
hooses,  goods,  money,  bank-notes,  cheques,  bUls  of  exchange,  promissory 
notes,  Government  securities,  bonds,  or  other  securities  for  money,  debts, 
shares  in  the  capital  or  joint-stock  of  any  Railway,  Banking,  or  other 
Public  Company  or  Corporation,  and  all  other  property  whatsoever, 
moveable  or  immoveable  belonging  to  the  defendant  and  whether  the 
same  be  held  in  his  own  name  or  by  another  person  in  trust  for  him,  or 
on  his  behalf. 

206.  ALL  MONIES  payable  under  a  decree  SHALL  BE  PAID 
INTO  the  COURT  whose  auty  it  is  to  execute  the  decree,  unless  such 
Court  or  the  Court  which  passed  the  decree  shall  otherwise  direct 
NO  ADJUSTMENT  of  a  decree  in  part  or  in  whole  shall  be  RECOG- 
NISED  by  the  Court  UNLESS  such  adjustment  be  MADE  THROUGH 
THE  COURT  or  be  certified  to  the  Court,  by  the  person  in  whose  favor 
the  decree  has  been  made  or  to  whom  it  has  been  transfeiTed. 

Application  for  Execution. 

207.  When  any  PARTY  in  whose  favour  a  decree  has  been  made 
is  desirous  of  enforcmg  the  same,  he  SHALL  APPLY  to  the  Court 
whose  duty  it  is  to  execute  the  decree  either  in  person  or  through  his 
pleader  in  the  suit  or  some  other  pleader  duly  appointed  to  act  for  him 
in  that  behalf.  If  there  be  two  or  more  decree- holders,  one  or  more  of 
them  may  make  the  application,  if  the  Court  shall  see  sufficient  cause 
for  allowmg  him  or  them  to  make  such  application;  and  the  Court  shall 
ehall  in  such  case  pass  such  order  as  it  may  deem  necessary  for  protec* 
ting  the  interests  of  the  other  decroe-holdors. 

208.  If  a  DECREE  shall  be  TRANSFERRED  by  assignment  or 
by  operation  of  law  from  the  original  decree-holder  to  any  other  person 
APPLICATION  for  the  execution  of  the  decree  MAY  BE  MADE  BY 
the  PERSON  TO  WHOM  it  shall  have  been  so  TRANSFERRED  or 
his  pleader;  and  if  the  Court  shall  think  proper  to  grant  such  applica- 
tion, the  decree  may  be  executed  in  the  same  manner  as  if  the  applica- 
tion were  made  by  the  original  decree-holder. 

209.  If  there  bo  CROSS-DECREES  between  the  same  parties  for 
the  payment  of  money,  execution  shall  be  taken  out  by  that  party  only 
who  shall  have  obtained  a  decree  for  the  larger  sum,  and  for  so  mucn 
only  as  shall  remain  after  deducting  the  smaller  sum,  and  satisfaction 
for  the  smaller  sum  shall  be  entered  on  the  decree  for  the  larger  sum  as 
well  as  satisfaction  on  the  decree  for  the  smaller  sum,  and  if  both  suma 
shall  be  equal,  satisfaction  shall  be  entered  upon  both  decrees. 

The  above  rules  shall  apply  to  decrees  sent  to  a  Court  for  execution 
as  well  as  to  decrees  in  the  same  Court. 

"Whenever  a  suit  shall  be  pending  in  any  Court  against  the  holder 
of  a  decree  of  such  Court,  by  the  person  or  persons  against  whom  tho 

207.    See  Section  13,  Act  23  of  18C1  pQ»t. 
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decree  was  passed,  che  Court  may,  if  it  appear  just  and  reasonable  to  do 
BO,  stay  execution  on  the  decree  either  absolutely  or  on  such  terms  as  it 
may  think  just,  until  a  decree  shall  be  passed  in  the  pending  suit. 

210.  If  any  person  against  "whom  a  decree  has  been  made  shall 
die  before  execution  has  been  fully  had  thereon,  application  for  EXECU- 
TION thereof  may  be  made  AGAINST  the  LEGAL  REPKESENTA. 
T I V^  or  the  estate  of  the  person  so  dying  as  aforesaid;  and  if  the 
Court  shall  think  proper  to  grant  such  application,  the  decree  may  be 
executed  accordingly. 

211.  If  the  decree  be  ordered  to  be  execute  against  the  legal  re- 
J  reaantatlve.  it  shall  bo  executed  in  the  manner  provided  in  Section  203 
for  the  execution  of  a  decree  for  money  to  bo  paid  out  of  the  property  of 
a  deceased  person.  - 

212.  The  APPLICATION  FOR  EXECUTION  of  a  decree  shall 
be  in  writing  and  shall  contain  ia  a  TABULAR  FORM  the  following 

Sarticulars,  namely,  the  number  of  the  suit,  the  names  of  the  parties  the 
ate  of  the  decree,  whether  any  appeal  has  been  preferred  from  the 
decree,  and  whether  any  and  what  adjustment  of  the  matter  in  dispute 
has  been  made  between  the  parties  subsequently  to  the  decree;  the 
amount  of  the  debt  or  damages  due  upon  it,  or  other  relief  granted  by 
the  decree ;  the  amoimt  of  costs,  if  any  were  awarded ;  the  name  of  the 
person  against  whom  the  enforcement  of  the  decree  is  sought;  and  the 
mode  in  which  the  assistance  of  the  Court  is  required,  whether  by  the 
delivery  of  property  specifially  decreed,  the  arrest  and  imprisonment  of 
of  the  person  named,  or  attachment  of  his  property,  or  otherwise  as  the 
case  may  be. 

213.  When  the  application  is  for  an  ATTACHMENT  OF  any  land 
or  other  IMMOVEABLE  PROPEKTY  belonging  to  the  defendant,  it 
Bhall  be  accompanied  with  an  inventory  or  list  of  such  property,  contain- 
ing  such  a  description  of  the  property  as  may  be  suflRcient  to  identify  it, 
together  with  a  specification  of  the  defendant's  share  or  interest  therein, 
to  the  best  of  the  applicant's  belief  and  so  far  -as  he  has  been  able  to 
ascertain  the  same.  And  where  the  property  is  an  estate  paying  reve- 
nne  to  Government  or  any  portion  of  sucn  estate,  the  application  for  an 
attachment  shall  be  accompanied  with  an  authenticated  extract  from 
tho  Register  of  the  Collector's  OflRce,  specifying  the  revenue  of  such 
estate,  and  the  names  and  (where  registered)  the  shares  of  the  register- 
ed proprietors. 

214.  Where  the  application  is  for  an  ATTACHMENT  OF  the 
defendant's  MOVEABLE  property  or  any  part  thereof,  it  may  be  ac- 
companied  with  an  inventory  or  list  of  the  property  to  be  attached, 
containing  a  reasonably  accurate  description  tnereof ;  or  the  applicant 
may  apply  for  a  general  attachment  of  tne  defendant's  moveable  proper- 
ty wheresoever  the  same  can  be  found,  to  the  amount  of  the  judgment 
and  costs. 

212.    See  Section  18,  Aot  23  of  1861  and  SecUon  19,  Aot  11  of  1866,  post. 

215.    Bepeal^  br  Soctioa  1  Act  23  of  1861  5oe  "  Bepealing  Eoactments**  page  43. 
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Measures  Required  in  certain  Oases  Praliminary 
to  the  Issue  of  the  Warrant. 

216.  If  an  interval  of  MORE  THAN  ONE  YRAR  ehall  have 
elapsed  between  the  dato  of  the  decree  and  the  application  for  its  execu- 
tion OR  if  the  euforcemeut  of  the  decree  bo  applied  for  AGAINST  the 
heir  or  REPRESENT ATIVK  of  an  ori^nal  party  to  the  suit,  the 
COURT  SHALL  ISSCrJ  a  NOTICE  to  the  party  against  whom  execu- 
tion may  be  applied  for  requiring  him  to  show  cause,  witliin  a  limit<)d 
period  to  be  fixed  by  the  Court,  why  the  decree  should  not  be  executed 
a.cijainst  him ;  Provided  that  no  such  notice  shall  be  necessary  in  conse- 
quence of  an  interval  of  more  than  one  year  having  elapsed  between 
trie  date  of  the  decree  and  the  application  for  execution,  if  the  applica- 
tion be  made  within  one  year  from  the  date  of  the  last  order  passed  on 
any  previous  application  for  execution;  and  provided  further  that  no 
such  notice  shall  be  necessary  in  consequence  of  the  application  being 
against  an  heir  or  representative,  if  upon  a  previous  application  for 
execution  against  the  same  dcrson,  the  Coui't  shall  have  ordered  exccu- 
tion  to  issue  against  him. 

217.  \Vhen  such  notice  is  issued,  if  the  party  shall  not  attend  in 
person  or  by  a  pleader,  or  shall  not  show  sufficient  cause  to  the  satis- 
raction  of  the  Court  why  the  decree  should  not  bo  forthwith  executed, 
the  Court  shall  order  it  to  be  executod  accordingly.  If  the  party  shall 
attend  in  person  or  by  a  pleader  and  shall  offer  any  objection  to  the  en- 
forcement of  the  decree,  the  Court  shall  pass  such  order  as  in  the  cir- 
cumstances of  the  case  may  appear  to  be  just  and  proper. 

218.  Where  the  application  is  for  a  GENERAL  ATTACHMENT 
OF  the  MOVEABLE  PROPERTY  of  the  defendant,  it  shall  be  com- 
petent to  the  Court,  if  it  shall  think  proper,  before  issuing  an  order  for 
Buch  attachment,  to  require  the  applicant  to  give  SECLRITY  to  the 
satisfaction  of  the  Court,  in  such  sumfas  may  be  considered  adequate, 
for  any  injury  that  may  be  occasioned  by  the  attachment  of  property 
belonging  to  any  other  person  than  the  defendant. 

219.  BEFORE  granting  the  order  for  a  GENERAL  ATTACH- 
MENT  or  at  the  instance  of  the  plaintiff  at  any  time  after  judgment 
and  before  complete  execution  of  the  decree,  the  Court  may  summon  the 
person  against  whom  the  application  is  made,  and  EXAMINE  him  as 
to  the  property  liable  to  be  seized  in  satisfaction  of  the  judgment.  The 
Court  may  also,  of  its  own  motion  or  at  the  instance  of  any  person  in- 
terested in  the  enquiry,  summon  any  other  person  whom  it  may  think 
necessary  and  examine  him  in  respect  to  snch  property,  and  way  re- 
quire the  person  summoned  to  produce  all  deeds  and  documents  in  his 
possession  or  power  relating  to  such  property. 

220.  In  ball  cases  in  which  A  SUMMONS  may  be  issued  for  the 
attendance  of  a  party  to  a  suit  or  any  other  person  at  any  time  after 
judgment,  the  rules  applicable  to  the  summoning  and  examination  of 
parties  and  witnesses  skfter  issues  recorded,  shall  apply  to  the  party  or 
witnesses  so  summoned. 
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Issue  of  the  Warrant. 

221.  Wlien  all  necessary  preliminary  measures  have  been  taken 
Tchore  any  such  are  required,  the  Court,  unless  it  see  cause  to  tho 
contrary,  shall  issue  the  proper  warrants  for  the  execution  of  tho 
decree. 

222.  Every  warrant  for  the  execution  of  a  decree  shall  bear  tho 
date  of  the  day  on  which  it  is  issued,  and  shall  be  sipped  by  the  Judge 
and  sealed  with  the  seal  of  the  Court,  and  delivered  to  the  Nazir  or 
other  proper  Officer  of  the  Court.  A  DAY  SHALL  BR  SPECIFIED  IN 
the  WAHRANT  on  or  BEFORE  WHICH  IT  MUST  BE  EXECUT- 
ED  aud  the  Nazir  or  other  proper  (Officer  shall  endorse  upon  the  war- 
rant the  day  and  the  manner  in  which  it  was  executed,  or  if  it  was  not 
executed,  the  reason  why  it  was  not  executed  and  shall  return  it  with 
Ruch  endorsement  to  the  Court  from  which  it  issued. 

Of  the  Execution  of  Decrees  for  Immoveable 
Property. 

223.  If  the  decree  be  for  a  house,  land,  or  other  IMMOVEABLE 
PBOPEHTY  IN  the  OCCUPANCY  OF  a  DEPENDANT  or  some 
person  on  his  behalf,  or  of  some  person  claiming  under  a  title  created 
by  the  defendant  subsequently  to  the  institution  of  the  suit,  the  Court 
ehall  order  DELIVERY  thereof  to  be  made  BY  PUTTING  THE 
PARTY  to  whom  the  house,  land  or  other  immoveable  property  may 
have  been  adjudged,  or  any  person  whom  he  may  appoint  to  receive  de- 
Uvery  on  his  behalf,  IN  POSSESSION  THEREOF,  and  if  need  be,  by 
removing  any  person  who  may  refuse  to  vacate  the  same. 

224.  If  the  decree  be  for  land  or  other  IMMOVEABLE  PRO- 
PERTY IN  THE  OCCUPANCY  OP  RYOTS  or  other  persons  en- 
titled  to  occupy  the  same,  the  Court  shall  order  DELIVERY  thereof 
to  be  made  BY  affixing  a  COPY  of  the  warrant  in  some  conspicuous 
place  on  the  land  or  other  immoveable  property,  AND  proclaiming  to 
the  occupants  of  the  property  by  BEAT  OF  DRUM,  or  in  such  other 
mode  as  may  be  customary,  at  some  convenient  place  or  places,  the  sub- 
Btance  of  the  decree  in  regard  to  the  property. 

225.  If  the  decree  be  for  the  DIVISION  OF  AN  ESTATE  or  for 
the  separate  possession  of  a  share  of  an  undivided  estate  pajring  revenue 
to  Government,  the  division  of  tho  estate  or  the  separation  of  the  share 
shall  be  made  BY  the  COLLECTOR  under  the  orders  of  the  Court 
according  to  tho  rules  in  force  for  the  partition  of  an  estate  paying  re- 
venue to  Government. 

226.  If  in  the  execution  of  a  DECREE  FOR  land  or  other  IM- 
MOVEABLE  PROPERTY,  tho  OFFICER  executing  the  same  shall 
be  resisted  or  OBSTRUCTED  BY  ANY  PERSOJ^,  the  person  in 
whose  favor  such  decree  was  made  may  apply  to  the  Court  at  any  time 
within  one  month  fiora  the  time  of  such  resistance  or  obstruction.  The 
Court  shall  fix  a  day  for  investigating  the  complaint,  and  shall  sum« 
mons  the  party  against  whom  the  complaint  is  made  to  answer  tho 


227.    If  it  shall  appear  to  the  satisfaction  of  the  Court  that  the  OB- 
STRUCTION or  resistance  was  occasioned  BY  the  DEFENDANT 
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or  by  some  person  at  his  instigation,  oa  the  ground  that  the  land  or 
other  immoveable  property  is  not  included  in  the  decree,  or  on  any 
other  ground,  the  Court  shall  inquire  into  the  matter  of  the  complaint 
and  pass  such  order  as  may  bo  proper  under  the  circumstances  of  the 


223.  If  the  Court  shall  be  satisfied,  after  such  investigation  of  the 
facts  of  the  case  as  it  may  deona  pro|>er,  that  the  resistance"  or  obstroc* 
tion  complained  of  was  without  any  just  cause,  and  that  the  complainant 
is  still  resisted  or  obstructed  in  obtaining  ofTectual  possession  of  the  pro- 
perty adjudged  to  him  by  the  decree,  by  the  defendant  or  some  person 
at  his  instigation,  the  Court  may,  at  the  instance  of  the  plaintiff,  and 
without  prejudice  to  any  proceedings  to  «  hich  such  defendant  or  other 
person  may  ba  liable  uiid3r  auy  law  for  tho  time  being  in  force  for  the 
punishment  of  such  resistance  or  obstruction,  commit  the  defendant  or 
such  other  person  to  close  CUSTODY  for  such  period  not  exceedinsr 
thirty  days  as  may  be  necessary  TO  PEEVKKT  tho  continuance  of 
each  OBSTiiUCTION  or  rasiatancc. 

229.  If  it  shall  appear  to  the  satisfaction  of  the  Court  that  the  re- 
sistance or  OBSTRUCTION  to  tho  execution  of  the  decree  has  boon  oc- 
casioned BY  any  PEES' jN  OTHER  THAN  tho  DEFENDANT, 
claiming  bond  fide  to  be  in  poF session  of  the  property  on  his  own  ac- 
cocnt  or  on  account  of  some  other  person  than  tho  defendant,  the  claim 

.  chall  be  numbered  and  registered  as  a  suit  between  the  decree-holder 
as  plaintiff  and  the  claimant  as  defendant,  and  the  Court  shall,  without 

Sr^udice  to  any  proceedings  to  which  the  claimant  maybe  liable  un 
er  any  law  for  the  time  being  in  force  for  the  punishment  of  such  re- 
fiistanco  or  obstruction,  proceed  to  investigate  the  claim  in  the  rame 
manner  and  with  the  like  power  as  if  a  suit  for  the  property  had  been 
instituted  by  the  decree- holder  against  the  claimant  under  the  provi- 
sions of  this  Aot,  and  shall  pass  such  order  for  staying  esecotion  of  tl» 
decree,  or  exeouting  the  same,  as  it  may  deem  proper  in  the  circumstan- 
ces of  the  case. 

230.  If  any  PERSON  OTHER  THAN  the  DEFENDANT  shall 
bo  DISPOSSESSED  OF  any  land  or  other  IMMOVEABLE  PRO- 
PBRTY  in  execution  of  a  decree,  and  such  person  shall  dispute  the 
right  of  the  decree-holder  to  dispossess  him  of  such  property  under  the 
docree  on  the  ground  that  the  property  was  bond  fide  in  his  possesion 
on  his  own  account  or  on  account  of  some  other  person  than  the  defen* 
dant,  and  that  it  was  not  included  in  the  decree,  or,  if  included  in  tho 
decree,  that  he  was  not  a  party  to  the  suit  in  which  the  decree  was 
passed,  he  may  apply  to  the  Court,  and  if,  after  examining  the  applicant 
it  shall  appear  to  the  Court  that  there  is  probable  cause  for  mc^ing  the 
application,  the  application  shall  be  numbered  and  registered  as  a  suit 
between  the  applicant  as  plaintiff,  and  the  decree-holder  as  defendant, 
and  the  Court  shall  proceed  to  investigate  the  matter  in  dispute  in  the 
same  manner  and  with  the  like  powers  as  if  a  suit  for  the  property  had 
been  instituted  by  the  applicant  against  the  decree-holder. 

231.  The  decision  passed  by  the  Court  under  either  of  the  last  two 
Sections  shall  be  of  the  same  force  as  a  decree  in  an  ordinary  suit,  and 

230.    Tho  words  **  within  1  month  from  tho  date  of  the  dispoflseBBion*'   were  repealoi 
by  Section  8  Act  9  of  1871,  See  "  Kepealiog'  f^otmenta*'  page  79. 
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ehall  be  subjuct  to  APP£AL  iindor  tho  rules  applicable  to  appeals  from 
dccreofl ;  and  uo  ft^esh  suit  shall  be  eatertainod  in  any  Court  between 
tho  same  party  or  parties  claiming  under  them  in  respect  of  tho  suno 

c;iasc  of  action. 

Of  the  Execution  of  Decrees  for  Money  by  Attach- 
ment of  Property. 

232;  If  the  DECREE  be  FOR  MONEY,  and  the  amount  thereof 
is  to  be  levied  from  the  property  of  the  person  against  whom  the  same 
may  have  been  pronounced,  the  Court  shall  cause  the  PEOPEBTY  TO 
BE  ATTACHED  in  the  mannor  following. 

233.  Where  tho  property  shall  consist  of  goods,  chattels,  or  other 
MOVEABLE  PROPERTY  IN  the  POSSESSION  OF  tho  DEFEN. 
I)  ANT,  the  attachment  shall  bo  made  by  actual  seizuro,  and  the  Nazir 
or  other  Officer  shall  keep  tho  samo  in  his  own  custody,  or  in  the  cus- 
tody of  his  subordinates,  and  shall  bo  responsible  for  the  due  custody 
thereof. 

234.  Whore  the  property  shall  consist  of  goods,  chattels,  or  other 
MOVEABLE  PROPERTY  to  which  the  defendant  is  entitled,  SUB- 
JECT TO  A  lien  Or  RIGHT  OF  some  OTHER  person  TO  the  IMME- 
DIATE POSSESSION  thereof,  the  attachment  shall  bo  made  by  a 
written  order  prohibiting  the  person  in  possession  from  giving  over  tho 
property  to  the  defendant. 

235.  Whore  the  property  shall  consist  of  lands,  houses,  or  other 
IMMOVEABLE  PROPERTY,  the  attachment  shall  be  made  by  a 
writceu  order  prohibiting  tho  defendant  from  alienating  the  property 
by  sale,  gift,  or  in  any  other  way,  and  all  persons  from  receiving  tho 
samo  by  purchase,  gift,  or  otherwise. 

236.  Where  tho  property  shall  consist  of  DEBTS  not  being  nego- 
tiable  instruments,  or  of  shares  in  any  Kailway,  Banking,  or  other  pub- 
lic Company  or  Cor|K>ration,  the  attachment  shall  be  mawie  by  a  written 
order  prohibiting  tho  creditor  from  receiving  the  debts,  and  the  debtor 
from  making  payment  thereof  to  any  |)erson  whomFoever,  until  the  fur- 
ther order  of  the  Court,  or  prohibiting  the  person  in  whoso  name  tho 
shares  may  be  standing  from  making  any  transfer  of  tho  shares  or  re- 
ceiving payment  of  any  dividends  theroof,  and  the  Mana^^er,  Secretary, 
or  other  proper  ( Officer  of  the  Company  or  Corporation  from  permitting 
ftny  such  transfer  or  making  any  such  payment  until  such  fui-ther 
orJcr. 

237.  Where  the  property  shall  consist  of  monev,  or  of  any  secu- 
rity, in  DEPOSIT  IX  anv  COURT  OF  JUSTICE  Jr  in  the  hands  of 
nay  OFFICER  OF  GOVERNMENT  which  is  or  may  become  nayablo 
to  the  defendant  or  on  his  boLalf,  tho  attachment  shall  be  made  by  a 
notice  to  such  Courfc  or  OfF.cer  requesting  that  the  money  or  secCirity 
may  be  hold  subject  to  tho  fnrthor  order  of  the  Court  by  which  tho 
notice  may  be  issued.  Provided  that,  if  such  money  or  security  is  in 
deposit  in  any  Court  of  Justice,  any  question  of  tilio  or  priority  which 
may  arise  between  tho  decree-holder  and  any  other  perKon,  not  being 
the  deferdaut,  claiming  to  be  iut<jrc3tod  in  such  money  or  security  by 
virtue  of  any  assignment,  attachment,  or  otherwise,  shall  l>e  determined 
by  tho  Court  in  which  such  moucy  or  security  is  in  deposit. 
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238.  Where  tke  property  shall  consist  of  a  XEGOTIAELE  IXi 
STRUMENT,  the  attachment  shall  be  made  by  actual  seizure,  and  tlid 
Nazir  or  other  Officer  shall  bring  the  pamo  into  Court,  and  such  instru- 
ment shall  be  held  subject  to  the  further  orders  of  the  Court. 

2.39.  In  the  case  of  goods,  chattels,  or  other  MOYEA.BLE  PRO- 
PERTY NOT  IN  the  POSSESSION  OF  the  DEFENDANT,  the  wi-it- 
ten  order  shall  be  fixed  up  in  some  conspicuous  part  of  the  Court- 
house, ft'id  a  copy  of  the  order  shall  bo  uelivered  or  pent  registered 
by  post  to  the  person  in  possession  of  the  property.  In  the  case  of 
Iftnds,  houses,  or  other  liktM LIVEABLE  PKOPfiRTY  the  writicu 
order  shall  be  read  aloud  at  some  place  on  or  adjacent  to  such  lands, 
houses,  or  other  property,  and  shall  be  fixed  \x\i  in  some  conspicuous 
part  of  the  Court-house ;  and  when  the  property  is  land  or  any  intercut 
in  land,  the  written  order  shall  also  l>e  fixed  uj)  in  the  Office  of  the  CoV 
lector  of  the  Zillah  in  which  the  land  may  be  situated.  In  the  case  of 
DEBTS,  the  written  order  shall  be  fixed  up  in  some  conspicuous  part  of 
the  Court-house,  and  copies  of  the  written  order  shi\\\  be  delivered  or 
Bent  registered  by  post  to  each  individual  debtor.  And  in  the  case  of 
SHARES  in  the  capital  or  joint-slock  of  any  Kailway,  Banking,  or 
other  public  Company  or  Corporation,  the  written  order  shall  in  like 
manner  be  fixed  up  in  some  conspicuous  part  of  the  Court-house,  and  a 
copy  of  the*  order  shall  be  delivered  or  sent  registered  by  po>*t  to  the 
Managed,  Secretary,  or  other  proper  Officer  of  the  Company  or  Cor^ 
pc^ration. 

240.  AFTER  any  ATTACHMENT  shall  have  been  made  by  ac- 
tual seizure,  or  by  written  order  as  aforesaid,  and  in  the  case  of  an 
attachment  by  written  order  after  it  shall  have  been  duly  intimated  and 
made  known  in  manner  aforesaid,  any  PRIVATE  ALIENATION  of 
the  property  attached  whether  by  sale,  gift,  or  otherwise  and  any  pay- 
ment of  the  debt  or  debts  or  dividends  or  shares  to  the  defendant  dur- 
ing the  continuance  of  the  attachment,  shall  be  NULL  and  void. 

2+1.  In  every  case  in  which  a  DEBTOR  shall  bo  prohibited  froiA 
making  paj-ment  of  his  debt  to  the  creditor,  he  MAY  PAY  the  amount 
INTO  COURT  aud  such  payment  a  ball  have  the  same  effect  as  pay^ 
ment  to  the  party  entitled  to  receive  the  debt. 

242.  In  all  cases  of  attachment  under  the  preceding  Sections,  it 
^hall  be  competent  to  the  Court,  at  any  time  during  the  attachment,  to 
direct  that  any  part  of  the  property  so  attached  as  shall  consist  of 
HONEY  or  BANK-NOTES, or  a  sufficient  part  thereof,  shall  be  PAID 
OVER  TO  the  PARTY  applying  for  execution  ot  the  decree;  or  that 
Ifcny  part  of  the  PROPERLY  so  attached  as  may  NOT  consist  of 
MONEY  OR  BANK-NOTES,  so  far  as  may  be  necessary  for  the  satis- 
faction of  the  decree,  shall  be  SOLD,  and  that  the  money  which  may 
be  realized  by  such  sale,  or  a  sufficient  j)art  thereof,  shall  be  paid  tO 
Buch  party. 

243.  When  the  propei-ty  attached  shall  consist  of  <lebts  duo  to  the 
party  who  may  be  answerable  for  the  amount  of  the  decree,  or  of  any 
lands,  houses,  or  other  immoveable  property,  it  shall  be  competent  to 
the  Court  to  appoint  a  MANAGER  ot  the  said  praperly,  with  power 
to  sue  for  the  debts,  and  to  collect  the  rents  or  other  receipts  and  profits 
of  the  land  or  other  immoveable  property,  aud  to  execute  such  deeds  or 
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iQstnimentB  in  writing  as  may  be  necessary  for  the  pnrpose,  and  to 
pay  and  apply  such  rents,  profits,  or  receipts  towards  the  payment 
of  the  amount  o^  the  decree  and  costs ;  or  when  the  property  attached 
phall  consist  of  land,  if  the  judgment  debtor  can  satisfy  the  Court  that 
thei'e  is  reasonable  ground  to  believe  that  the  amount  of  the  judgment 
may  be  raised  by  the  M<»UTGAGE  OF  the  land,  or  by  lotting  it  on 
lease,  or  by  disposing  by  private  sale  of  a  portion  of  the  LAND  or  of  any 
other  property  belonging  to  the  judgment  debtor,  it  shall  be  competent 
to  the  Court,  on  the  application  of  the  judgment  debtor,  to  postpone  the 
sale  for  such  period  as  it  may  think  proper  to  enable  the  judgment 
debtor  to  raise  the  amount.  In  anj  case  in  which  a  manager  shall  be 
Appointed  under  this  Section,  such  manager  shall  be  bound  to  render 
due  and  proper  accounts  ot  his  receipts  and  disbursements  from  time  to 
time  as  the  Court  may  direct. 

244.  When  in  any  District,  where  land  paying  revenue  to  Govern- 
ment is  ordinarily  sold  by  the  Collector,  as  provided  in  Section  248  the 
property  attached  shall  consist  of  any  such  land,  or  of  a  share  in  anj 
Such  land,  if  the  Collector  shall  represent  to  the  Court  that  the  public 
SALK  OF  the  LAND  or  share  is  OBJECTIONABLE,  aud that  satis- 
faction of  the  decree  may  be  made  within  a  reasonable  period  by  a 
temporary  alienation  of  the  land  or  share,  the  Court  may  authorise  the 
Collector,  on  security  for  the  amount  of  the  decree  or  lor  the  value  of 
Buch  land  or  share  being  given,  to  make  provision  for  such  satisfaction 
in  the  manner  recommended  by  the  Collector,  instead  of  proceeding  to 
"a  public  sale  of  the  land  or  share. 

245.  If  the  amount  decreed  with  costs  and  all  charges  and  expen- 
Bes  which  may  be  incurred  by  the  attachment  be  paid  into  Court,  or 
if  S  Alls  FACTION  of  the  DECHEK  be  otherwise  made,  an  order 
shaU  be  issued  for  the  WITHDBAVVAL  OF  the  ATTACHMKNT; 
and  if  the  defendant  shall  desire  it,  and  shall  deposit  in  Court  a  sum 
sufficient  to  cover  the  expense,  the  order  shall  be  proclaimed  or  intimat- 
ed in  the  same  manner  as  hereinbctore  prescribed  for  the  proclamation 
'or  intimation  of  the  attachment ;  and  such  steps  shall  be  taken  as  may 
'be  necessary  lor  staying  further  proceedings  in  execution  of  the  decree. 

Of  claims  to  Attached  Property. 

246.  In  the  event  of  any  CLAIM  being  prefen*ed  TO  op  objection 
*ofrered  against  the  sale  of  lands  or  any  other  IMMOVEABLK  or 
MOVEABLE  PKOPERTT  which  may  have  been  ATTACHED  in 
execution  of  a  decree  or  under  any  order  for  attachment  passed  before 
judgment,  as  not  liable  to  be  sold  in  execution  of  a  decree  against  the 
defendant,  the  Court  shall,  subject  to  the  proviso  contained  in  the  next 
succeeding  Section,  proceed  to  investigate  the  same  with  the  like  pow- 
ers as  if  the  Claimant  had  been  originally  made  a  defendant  to  the  suit 
and  also  with  such  powers  as  regards  the  summoning  of  the  original  de- 
fendant as  are  contained  in  Section  220.  And  if  it  shall  appear  to  the 
satisfaction  of  the  Court  that  the  land  or  other  immoveable  or  moveable 
property  was  not  in  the  possession  of  the  party  against  whom  execution 
18  sought,  or  of  some  other  peison  in  trust  for  him,  or  in  the  occupancy 
of  ryots  or  cultivators  or  otner  persons  paying  rent  to  him  at  the  time 

248.    The  remainder  of  this  Section  was  ropoalod  by  Suction  2  Act  0  of  1871,  Soo   "  Ite- 
pealiog  Eaactmente"  pa^  79. 
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when  the  property  wafl  attached,  or  that,  being  in  the  posseesion  of  the 
party  hiinaelf  at  such  time,  it  was  so  in  his  possession  not  on  his  own 
accoont  or  as  Lis  own  property,  but  on  account  of  or  in  trust  for  some 
other  person,  the  Court  shall  paPS  an  order  for  releasing  the  said  prv- 
party  fro?n  iitachment.  But  if  it  shall  appear  to  the  satisfaction  of  the 
Court  that  the  land  or  other  immoveable  or  moveable  property  was  in 
possession  of  the  party  against  whom  execution  is  sought  as  his  own 
rnroperty.  and  not  on  account  of  any  other  person,  or  waa  m  the  ponses- 
BLon  of  some  other  person  in  trust  for  him,  or  in  the  occupancy  or  ryota 
or  cultivators  or  other  persons  paying  rout  to  him  at  the  time  when  the 
property  was  attached,  the  Conrt  shall  disallow  the  claim  The  order 
which  may  be  passed  by  the  Conrt  und^r  this  Section  ahall  not  be  sub- 
ject  to  APPEAL,  but  the  party  against  whom  the  order  may  b  j  given 
shall  be  at  libei*ty  to  bring  a  suit  to  establish  his  right. 

247.  The  CLAIM  or  objection  SHALL  BE  MADE  AT  the  EAR- 
LIEST  OPPORTUNITY  to  the  Court  which  slmll  have  ordered 
the  attachment ;  and  if  the  property  to  which  the  claim  or  oHjection 
applies  shall  have  been  advertised  for  sale,  the  sale  may  (if  it  appears 
iiocosnary)  be  postponed  for  the  purpoge  of  makiiicc  the  investigation 
mentioned  in  the  last  preceding  Section.  Provided  that  no  such  inves- 
tigation shall  be  made  if  it  appear  that  the  making  of  the  claim  or  ob* 
joctioa  was  dosigucdlj  and  unnecessarily  delayed,  with  a  view  to  ob?- 
iruct  the  ends  of  justice.  The  order  disallowing  the  investigation  shall 
notice  subject  to  APPEAL,  and  the  claimant  shall  be  left  to  prosecute 
his  claim  by  a  regular  suit. 

Of  sales  in  Execution  of  Decrees. 

243.  SALES  in  execution  of  decrees  shall  be  conducted  by  an 
officer  of  the  Court  or  by  any  other  i  erson  whom  the  Court  may  appoint 
and  shall  in  all  cases  be  made  BY  PUBLIC  AUCTION  in  manner  licro- 
inafber  mentioned.  Provided  that  if  the  property  to  be  sold  shall  con- 
eist  of  negotiable  securities  or  of  shares  in  any  Railway  Banking,  or 
other  public  Company  or  Corporation,  it  shall  be  competent  to  the  Court 
insteaa  of  directing  the  sale  to  be  made  by  public  auction,  to  authorise 
the  sale  of  such  securities  or  shares  THROUGH  a  BUOKER  at  the 
market-rate  of  the  day.  If  the  property  to  be  sold  shall  be  land  paying 
revenue  to  Government  and  the  Government  shall  so  direct,  the  sale 
shall  be  conducted  BY  the  COLLECTOR  on  the  requisition  of  the 
Court. 

249.  In  all  cases  of  intended  sale  by  public  auction,  whether  of 
moveable  or  immoveable  property,  in  execution  of  a  decree,  a  PHO- 
CLAMATION  or  the  intended  SALE,  specifying  the  time  and  place  of 
sale,  the  property  to  be  sold,  the  revenue  assessed  upon  the  estate  when 
the  property  to  be  sold  is  an  estate  or  a  part  of  an  est;ite  pacing  re- 
venue to  Government  and  the  amouut  lor  the  recovery  of  which  the 
sale  is  ordered,  together  with  any  other  particulars  that  the  Court  may 
think  nece.'isary  shall  bo  made  in  the  current  language  of  the  District, 
The  proclamation  shall  also  declare  that  the  sale  extends  only  to  the 
ri^ht,  title,  and  interest  of  the  defendant  in  the  property  specified 
therein.  Such  proclamation  shall  be  made  on  the  spot  where  the  pro- 
perty is  attached  by  beat  of  drum  or  in  such  other  mode  as  may  ha 
customary  ;  and  a  written  notidcation  to  tho  samo  effect  Khali  bo  affiicd 
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in  the  Court-houBO  of  tho  Jud^e  T/ho  shall  have  ordered  the  pale,  and 
in  some  conspicuous  spot  in  the  town  or  villat^e  in  which  the  attach* 
ment  may  have  taken  place.  When  the  pro]3erty  ordered  to  bo  sold 
may  consist  of  land  or  of  any  right  or  interest  in  land,  the  written  noti- 
fication shall  also  bo  affixed  in  the  Office  of  the  Collector  of  the  Dis- 
trict in  which  such  land  is  situate  and  in  the  Court-houpe  of  the  princi- 
pal ( ivil  Court  of  tho  District  where  the  Court  which  ordered  the  shlo 
IS  subordinate  to  such  (  onrt.  '1  ho  sale  shall  not  take  place  umtil  after 
tlie  expira'iion  of  at  least  thirty  days  in  the  case  of  immoveable  property 
and  of  Bk*j  least  fifteen  days  in  the  case  of  moveable  proper^y,  calculatea 
from  the  date  on  which  the  notification  shall  have  been  aflixed^  in  the 
Court-house  of  the  Judge  ordering  the  sale. 

2o0.  The  usual  process  for  ATTACHMENT  and  SALE  when  the 
property  to  be  attached  consists  of  goods,  chattels,  or  other  personal 
estate  other  than  debts,  may  be  issued  either  SUGG KSS I VELY  OR 
SIMULTANEOUSLYas  the  Court  directing  the  sale  may  in  each 
instance  think  proper, 

251 .  In  all  cases  of  sale  of  MOVEABLE  PROPERTY,  the  PRICE 
ofevory  lot  SHALL  BK  PAID  for  AT  TUR  TIME  OP  SALE,  or  as 
soon  aner  as  the  Officer  holding  the  sale  shall  direct,  and  in  default  of 
such  payment  the  property  shall  forthwith  be  again  put  up  and  sold. 
On  payment  of  the  purchase  money,  the  Officer  holding  the  sale  shall 
grant  a  receipt  for  the  same,  and  the  sale  shall  become  absolute. 

252.  hO  IRREGULARITY  IN  the  SALE  OP  MOVEABLE 
PROPERTYunder  an  execution  SHALL  VITIATE  the  SALE;  but 
any  person  who  may  sustain  any  injury  by  reason  of  such  irregularity 
may  recover  damages  by  a  suit  m  Court. 

253.  In  all  oases  of  sale  of  IMMOVEABLE  PROPERTY,  the  par- 
ty who  is  declared  to  be  the  purchaser  shall  bo  required  to  DEPOSIT 
immediately  TWENTY- PI VE  PER  CENTUM  on  the  amount  his  bid 
and  in  defa^t  of  such  deposit  the  property  shall  forthwith  be  again  put 
ap  and  sold. 

254.  The  PULL  AMOUNT  of  purchase  money  shall  be  made 
good  bv  the  purchaser  BEFORE  sunset  of  the  FIFTEENTH  DAY 
from  that  on  which  the  sale  of  the  property  took  place,  or  if  the  fif- 
teenth day  be  a  Sunday  or  other  close  holiday,  then  on  the  first  office 
day  after  the  fifteenth  day;  and  in  default  of  payment  within  such 
period,  the  deposit,  after  defraying  the  expenses  of  the  sale  shall  be 
forfeited  to  Government,  and  the  property  shall  be  re- sold,  and  the  de- 
faulting purchaser  shall  forfeit  all  claim  to  the  property  or  to  any  part 
of  the  sum  for  which  it  may  subsequently  be  sold.  If  the  proceeds  of 
the  sale  which  is  eventually  consummated  be  less  than  the  price  bid  by 
such  defaulting  purchaser,  the  difierence  shall  be  leviable  from  him  un« 
der  the  roles  for  enforcing  the  payment  of  money  in  satisfaction  of  a 
decree  of  Court. 

256.  Every  RE- SALE  of  immoveable  pT^o^rty  in  default  of  pay- 
ment of  the  purchase  money  shall  bo  made  AFTER  the  issue  of  a 
FRESH  NOTIFICATION  in  the  manner  and  for  the  period  prescribed 
for  original  sales. 
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256.  No  Bale  of  immoveable  property  shall  become  absolute  until 
the  SALE  has  been  CONFIRMED  by  the  Court  Application  may 
bo  made  to  the  Court  to  set  aside  the  sale  on  the  ground  of  any  materitU 
irregularity  in  publishing  or  conducting  the  sale,  but  no  eale  shall  be 
set  aside  on  the  ground  of  such  irregularity  unless  the  applicant  shall 
prove  iothe  satisfaction  of  the  Court  that  ho  has  sustainea  substantial 
injury  by  reason  of  such  irrcgidarity. 

257.  If  no  such  application  as  is  mentioned  in  the  last  preceding 
section  be  made,  or  if  such  application  be  made  and  the  OBJECTION 
be  DISALLOWED,  the  Couit  shall  pass  an  ORDER  CONFIRMING 
Ihe  sale  ;  and  in  like  manner  if  such  application  be  made,  and  if  the 
objection  be  allowed,  the  Court  shall  pass  an  order  setting  aside  the  sale 
for  irregularity.  If  the  objection  be  allowed  the  order  made  to  set  aside 
the  sale  shall  be  final ;  if  the  objection  be  disallowed,  the  order  confirm- 
ing the  sale  shall  bo  open  to  APPEAL ;  and  such  order,  unless  appeal* 
cd  from  and  if  appealed  from  then  the  order  passed  on  the  appeal,  shall 
be  final ;  and  the  i  arty  against  whom  the  same  has  been  given  shall  be 
precluded  from  bringing  a  suit  for  establishing  his  claim. 

258.  Whenever  a  SALE  of  immoveable  property  is  SET  ASIDB 
the  purchaser  shall  be  entitled  to  RECEIVK  BACK  his  MJRCHASB 
MONEY  with  or  without  interest,  in  such  manner  as  it  may  appear  pro. 
per  to  the  Court  to  direct  in  each  instance. 

259.  After  a  sale  of  immoveable  property  shall  have  become  abso- 
lute in  manner  aforesaid,  the  Court  shall  grant  a  CERTIFICATE  TO 
the  person  who  may  have  been  declared  the  PUKCHASER  at  stichsale 
to  the  effect  that  he  has  purchased  the  right,  title,  and  interest  of 
the  defendant  in  the  property  sold,  ana  such  certificate  shall  be 
taken  and  deemed  to  be  a  valid  trsoisfer  of  such  right,  title  and 
interest. 

560.  The  CERTIFICATE  SHALL  STATE  the  NAME  OF  the 
person  who  at  the  time  of  sale  is  declared  to  be  the  ACTUAL  PUR- 
CHASER, and  any  suit  brought  against  the  certified  purchaser  on  the 
ground  that  the  purchase  was  made  on  behalf  of  another  person  not 
the  certified  purcoaser,  though  by  agreemeni  the  name  of  the  certified 
purchaser  was  used,  shall  be  dismissed  with  costs. 

261.  Where  the  property  sold  shall  consist  of  goods,  chattels,  or 
other  MOVEABLE  PROPERTY  IN  the  POSSESSION  OF  the  DE- 
FENDANT or  to  the  immediate  possession  of  which  the  defen- 
dant is  entitled  and  of  which  actual  seizure  has  been  made,  the  property 
shall  be  delivered  to  the  purchaser. 

262.  Where  the  property  sold  shall  consist  of  goods,  chattels, 
or  other  MOVEABLE  PROPERTY  to  which  the  defendant  is  entitled 
SUBJECT  TO  a  lien  or  right  of  any  person  to  the  IMMEDIATE 
POSSESSION  thereof,  the  delivery  to  the  purchaser  shall,  as  far  aa 
practicable,  be  made  by  giving  notice  to  the  person  in  possession,  prohi- 
biting him  from  delivering  possef sion  of  the  property  to  any  person 
except  the  porchaeer  thereof. 

266.   The  words  **  At  any  time  ^thm  30  days  from  the  data  of  tba  saloH  w«r«  npmkd 
ty  Seetioa  a  Aot  9  ol  1871, 6oo  *' Aapoalioff  ISnactmenta**  page  79. 
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263.  Ifthe  property  Bold  shall  consiit  of  a  hoQse,  land,  or  other 
IMMOVEABLE  PROPERTY  IN  the  OOOUPANCY  OP  a  DEPEN- 
DANT or  Bome  person  on  hit  behalf  or  of  some  person  claiming  nnd^ 
a  title  oreated  by  the  defendant  sabeequently  to^he  attachment  of  soch 
property,  the  Coort  shall  order  deliveiy  thereof  to  be  made  by  patting 
the  party  to  whom  the  house,  land,  or  other  immoveable  property  may 
have  been  sold,  or  any  pmon  whom  he  may  appoint  to  receive  delivery 
on  lus  behalf,  in  possession  thereof,  and,  if  need  be,  by  removing  any 
person  who  may  refuse  to  vacate  the  same. 

264.  If  the  property  sold  shaH  consist  of  l^nd,  or  other  IMr 
MOVEABLE  PROPERTY  IN  the  OCCUPANCY  OF  RYOTS  op 
other  persons  entiUedto  occupy  the  same,  the  Court  shall  order  delivery 
thereof  to  be  made  by  afifixing  a  copy  of  Idie  certificate  of  sale  in  some 
conspicuous  place  on  the  land  or  otner  immoveable  property,  and  pro* 
claiming  to  the  occupants  of  the  property  by  beat  of  drum,  or  in  such 
other  mode  as  may  be  customary,  at  some  convenient  place  or  places, 
that  the  right,  title,  and  interest  df  the  defendant  has  be^  transferred 
to  the  puanehaser. 

265.  Where  l^e  property  sold  shall  consist  of  DEBTS,  not  being 
negotiable  instruments,  or  of  shares  in  any  Railway,  Banking,  or  other 
pubiic  Company  4»r  Corporation,  the  delivery  thereof  shall  be  by  a  writ- 
ten  order  of  the  Court  prohibiting  the  creditor  from  receiving  the  debts 
and  Uie  debtor  from  making  payment  thereof  to  any  person  or  persons 
except  the  purchaser  or  prohioiting  the  person  in  wnose  name  the  share 
may  be  standing,  from  maiking[any  transfer  of  the  shares  to  any  person 
except  the  pur^aser,  or  receiving  payment  of  any  dividends  thereon, 
and  the  Manager,  Secretary,  or  other  proper  Officer  of  the  Company 
or  Corporation  from  permitting  any  such  transfer  or  making  Mmj  such 
payment  to  any  person  except  the  purchaser. 

266.  Where  the  property  sold  shall  consist  of  NEGOTIABLE 
SECURITIES  of  which  actual  seizure  has  been  made,  the  same  shall 
be  delivered  to  the  purchaser  thereof. 

267.  If  the  endorsement  or  conveyance  of  the  party  in  whose 
name  any  NEGOTIABLE  SECURITY  OR  any  SHARE  in  a  publio 
Company  or  Corporation  is  standing,  shall  be  required  to  transfer  the 
same,  the  Judge  may  endorse  the  security  or  the  certificate  of  the  share 
or  may  execute  such  other  document  as  may  be  necessury  for  transfer- 
ring the  same.  The  endorsement  or  execution  shcJl  be  in  the  following 
form,  or  to  the  like  effect — "  A.  B.  by  0.  D.  Judge  of  the  Court  of 
(or  €U  ihe  case  may  &e> ;  in  a  emt  by  E.  P.  versus  A.  B."  Until  the 
transfer  of  such  security  or  share,  the  Jnd|^  may,  by  order,  appoint 
some  person  to  receive  any  interest  or  dividend  due  thereon,  and  to 
sign  receipts  for  the  same ;  and  any  endorsement  made  or  document 
executed  cnr  receipts  signed  as  aforesaid  shall  be  as  valid  and  effectual 
for  all  purposes  as  if  the  same  had  been  mads  or  ezecatsd  or  signod  bj 
the  parl^  tumsslf . 

S6a  If  the  PUBCHASEB  OP  sot  IMMGYBABLE  PBO¥EE« 
TY  sold  in  execution  of  a  decree  shall  be  resisted  or  0BSTBX101*BD 
in  obtaining  possession  of  the  property,  the  provisions  oontained  in 
Sections  22o,  227,  and  228|  xi^rang  to  reoifitance  or  obotructioita  to  a 
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party  in  whose  favoar  a  soib  has  been  decreed  in  obtaining  poeseeaion 
of  the  property  adjudged  to  him,  shall  be  applicable  in  the  case  of  soch 
resistance  or  obstraction. 

269.  If  it  shall  appear  that  the  resistance  or  OBSTRUCTION  to 
the  delivery  of  possession  was  occasiotied  BY  any  PERSON  OTHER 
THAN  the  DEFENDANT  claiming  a  right  to  the  possession  of  the 
property  sold,  as  proprietor,  mortgagee,  lessee,  or  under  any  other  title* 
or  if  in  the  delivery  of  possession  to  the  purchaser,  any  such  persooi 
claiming  as  aforesaid  shall  be  dispossessed,  the  Court,. on  the  complaint 
of  the  purchaser,  or  of  such  person  claiming  as  aforesaid,  shall  inquire 
into  the  matter  of  the  complaint  and  pass  such  order  as  may  be  proper 
in  the  circumstances  of  the  case.  The  order  shall  not  be  subject  to 
appeal,,  but  the  part^  against  whom  it  is  given  shall  be  at  liberty  to 
brmg  a  suit  to  establish  his  right  at  any  time  within  one  year  from  the 
date  thereof. 

270.  Whenever  property  is  sold  in  execution  of  a  decree,  the  per-» 
son  on  whose  appUeation  such  property  was  attached  shall  be  entitled 
to  be  FIRST  rAID  out  of  the  proceeds  thereof,  notwithstanding  m 
subsequent  attachment  of  the  same  propoi*ty  by  another  party  in  execu- 
tion  of  a  prior  decree. 

271.  If,  after  the  claim  of  the  person  on  whose  application  the 
property  was  attached  has  been  satisfied  in  full  from  the  proceeds  of 
the  sale,  any  surplus  remain,  such  SURPLUS  SHALL  BE  DISTRI- 
BUTED RATE  ABLY  amongst  any  other  persons  who,  prior  to  the 
order  for  such  distribution,  may  have  taken  out  execution  of  decrees 
against  the  same  defendant  and  not  obtained  satisfaction  thereof ;  Pro- 
vided that,  when  any  property  is  sold  subject  to-  a  mortgage,  the  mort- 
gagee shall  not  be  entitled  to  share  in  any  surplus  arising  &om  such 
sale. 

272.  If  it  shall  appear  to  the  Court,  upon  the  application  of  a 
decree-holder,  that  any  other  DECREE  under  which  property  has  been 
attached  was  OBTAINED  BY  FRAUD  or  other  improper  means,  the 
Court  may  order  that  the  applicant  shall  be  satisfied  out  of  the  proceeds 
of  the  property  attached,  so  far  as  the  same  may  suffice  for  the  purpose, 
if  such  otner  decree  be  a  decree  of  that  Court,  or,  if  it  be  a  decree  of 
another  Court,  may  stay  the  proceedings  to  enable  the  applicant  to 
obtain  a  similar  order  from  the  Court  by  which  the  decree  was  made. 

Of  Arrest  in  Execution  of  Decrees  for  Money. 

273.  Any  PERSON  ARRESTED  under  a  warrant  in  execution 
of  a  decree  for  money,  MAY,  on  being  brought  before  the  Court, 
APPLY  FOR  his  DISuHARGE  on  the  ground  that  he  has  no  present 
means  of  paying  the  debt,  either  wholly  or  in  part,  or,  it  poss- 
essed of  any  property,  that  he  is  willing  to  place  whatever  pro- 
perty he  possesses  at  the  disposal  of  the  Court.  The  applica- 
tion shall  contain  a  full  account  of  all  property  of  ^  whatever 
nature  belonging  to  the  applicant,  whether  in  expectancy  or  in  poeses- 
Bion^  and  whether  held  exclusively  by  himself  or  jobafly  with  others,  or 

269  The  words  "  If  made  -witliin  ono  month  from  the  date  of  such  nefstaiife  6r 
bbetroetlon  or  of  such  dispoaeeaeion  as  the  case  may  he,"  were  repealed  hy  Bectioa  S  Act9  «€ 
ISTli  S^  "  Bep«aiiaff  Knaotmcnte"  page  79. 
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by  others  in  tatisfc  forbinl  (except  the  necessalry  wearing  apparel  of  him- 
self and  hifl  family,  and  the  necefisary  implements  of  his  traded  v^d  of 
the  places  respectively  where  suCh  property  is  to  be  found,  or  shall 
fitate  that,witn  the  exceptions  above  mentioned,  theanplioantisnot  pos- 
eessed  of  any  property,  and  the  application  shall  be  saoacrlbed  and  veri- 
fied by  the  applicant  in  the  manner  hereinbefore  prescribed  for  subscri- 
bing and  verifying  plaints. 

275.  The  discharge  of  the  defendant  under  the  last  preceding 
Section  shall  not  protect  him  from  being  ARRESTED  AGAIN  and 
imprisoned,  IF  it  should  be  shown  that,  in  the  application  made  by  him, 
he  had  been  guilty  of  any  CONCEALMENT,  or  of  wilfullv  making  any 
false  statement  respecting  the  property  belonging  to  him,  whether 
in  possession  or  in  Expectancy  or  held  for  him  in  trust,  or  had  fraudu- 
lently tOncealed,  transferred,  and  removed  any  property,  or  had  com- 
mitted any  other  act  of  bad  faith  ;  nor  shall  such  discharge  exempt  from 
attachment  and  sale  any  property  then  in  the  possession  of  the  defen- 
dant, or  of  which  he  may  afterwards  become  possessed. 

Of  the  Execution  of  Decrees  by  Imprisonment. 

276.  When  a  DEFENDANT  is  COMMITTED  TO  PRISON  in 
Execution  of  a  decree,  the  Court  shall  fix  whatever  monthly  allowance  it 
6hall  think  sufficient  for  his  SUBSISTENCE,  not  exceeding  FOUR 
ANNAS  per  day,  which  shall  be  supplied  by  the  party  at  whose  in- 
stance the  decree  may  have  been  executed,  to  the  projier  Officer  of  the 
Court  or  of  the  gaol  where  the  defendant  may  be  in  custody,  by  month- 
ly payments  in  advance,  before  the  first  day  of  each  month :  the  first 
payment  to  be  made  for  such  portion  of  the  current  month  as  may 
remain  unexpired  before  the  defendant  is  committed  to  prison. 

277.  The  Court  may,  in  case  of  ILLNESS,  or  for  other  special 
cause,  fix  the  monthly  allowance  at  such  sum  not  exceeding  SIX 
ANNAS  per  day  as  shall  appear  necessary.  The  order  fixing  such  al- 
lowance may  from  time  to  time  be  revised  and  altered  on  due  cause  be- 
ing shown. 

278.  A  DEFENDANT  SHALL  BE  RELEASED  at  any  time  on 
the  decree  being  fully  satisfied,  or  at  the  request  of  the  person  at  whose 
instance  he  may  have  been  imprisoned  or  ou  such  person  omitting  to 
pay  the  allowance  as  above  directed.  No  person  shall  be  imprisoned, 
on  account  of  a  decree  for  a  longer  period  than  two  years,  or  for  a  lon- 
ger period  than  six  months  if  the  decree  be  for  the  payment  of  money 
not  exceeding  Five  Hundred  Rupees,  or  for  a  longer  period  than  three 
months  if  the  decree  be  for  the  payment  of  money  not  exceeding  Fifty 
Rupees. 

279.  Sums  disbursed  by  a  plaintiff  for  the  SUBSISTENCE  of  a 
defendant  in  gaol  shaU  be  ADDED  TO  the  COSTS  of  the  decree,  and 
6hall  be  recoverable  by  the  attachment  and  sale  of  the  property 
of  the  defendant  under  the  foregoing  rules  ;  but  the  defendant  shall 
not  be  detained  in  custody  or  arrested  on  account  of  any  sums  so 
disbursed. 

274.    Repealed  hj  Section  1  Act  2?  of  1861,  6oe  "  Bepoaling  £nactmcnt«"  page  49. 
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280.  Any  PERSON  tN  COt^FINEMENT  under  a  decree  ih^ 
apply  to  the  Cfoort  for  his  DISCHARGE.  Thia  u)plication  shall  con- 
tain  a  FULL  AOCOUNT  OF  ALL  PBOPEBTY  of  whatoTer  natore 
belonging  tb  the  applicant,  whether  in  expectancy  or  in  poesesBion  l 
whether  held  exolusiyely  by  himRelf  or  jointly  wiui  others,  or  by  otheirs 
in  trast  for  him  (except  the  necessary  wearing  apparel  of  himself  and 
his  family  and  the  necessary  implements  of  his  tUMe),  and  of  the  plaoee 
respectiyely  where  such  propertnr  is  io  be  fotlnd ;  ^  and  snch  applicfttion 
shall  be  snbBcribed  and  verined  by  the  applicant  in  the  manner  herein- 
before provided  for  subscribing  and  veritying  plaints. 

,,  281.  On  such  application  being  made  the  Court  shall  cause  the 
i»LA£NTIFF  TO  BE  FURNISHED  WITHacopyof  the  AOCOUNT 
of  the  defendant's  property  and  shall  fix  a  reasonable  period  within 
which  the  plaintiffmay  cause  the  whole  or  any  part  of  snch  property 
io  be  attacked  and  sold  or  may  make  pt-oof  that  the  defendant,  for  tM 
purpose  of  procuring  his  dischar^  witnout  satisfyine  the  decree,  had 
wiltully  concealed  property,  or  his  right  or  interest  uierein,  or  fraudn- 
lently  transferred  or  removed  property,  or  committed  any  other  act  of 
bad  faith.  If  within  such  period  the  plaintiff  shall  fail  to  make  such 
proof,  the  Court  shall  cause  the  defendant  to  be  6et  at  liberty.  If  the 
plaintiff  shall  within  the  time  specified  or  at  any  subsequent  period 
^ove  to  the  satisfaction  of  the  Court  that  the  DEFENDANT  has  been 
GUILTY  of  any  of  the  acts  above  mentioned,  the  COURT  SHALL,  at 
th6  instance  of  the  plaintiff,  either  RETAIN  the  defendant  IN  CON- 
FINEMENT, or  commit  him  to  prison,  as  the  case  may  be,  unless  he 
shall  have  already  been  in  confinement  two  years  on  account  of  the 
decree  ;  and  may  also,  if  it  shall  think  proper,  send  the  deftodant  t6 
the  Magistrate  t6  be  dealt  with  according  to  law. 

S82.  A  defendant  once  discharged  shall  not  ag^in  be  imprisoned  <m 
account  of  the  same  decree,  except  under  the  operatidn  of  tne  preoed* 
ing  Section,  but  his  PROPERTY  SHALL  CONTINUE  LIABLE* 
under  the  ordinary  rules,  tO  attachment  and  sJEde  until  the  decree  shall 
be  fuUy  satisfied,  unless  the  decree  shall  be  for  a  suni  less  thsA  One 
Hundred  Rupees  and  on  account  of  a  transaction  bearing  date  subse- 
quently to  the  passing  of  this  Act.  When  the  decree  shall  be  for  a  sum 
less  than  One  Hundred  Rupees  and  on  account  of  a  transaction,  bearing 
date  as  dhoYe,  the  Court  may  declare  a  defendant  who  ehall  be  discharge 
ed  as  aforesaid  absolved  from  further  liability  under  that  decree. 

Of  Execution  of  a  Deoreb  out  of  the  Jurisdiction 
of  the  Court  by  which  it  wa^  passied. 

284.  A  DECREE  of  any  Civil  Cburt  within  any  part  of  the  Britisft 
territories  in  India,  or  established  by  the  authoirty  of  tiie  Odvernor 
Oeneral  of  India  in  Council  in  the  territories  of  any  Foreign  Prince  or 
State,  which  cannot  be  executed  within  the  jurisdiotion  of  the  Coorft 
whose  duty  it  is  to  execute  the  same,  MAY  BE  EXECUTED  WITHIN 

383.    Bepealedtb^  Section  1  Act  S8  of  1861,  See  *<BepeftlingEDMtmtt 

284.   As  to  the  execution  of  decrees  of  SmaU  Cauaa  Courts  See  Beotioa  27  Aet  11  of 

1866  jM«i. 

At  to  the  exeoation  of  liofkisdl  ptoobn  in  Presidenoy  towns  Bee  Acts  S3  of  1810k  8 

of  1863,88  of  1859,    84  ofn866,  Md  7  of  1868  t»M(  •«  MisodUuMOQS  Acts  TClatiiv  to  cftfl 

rrocedure.'' 
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Ihe  JURlSGlOf  ION  OF  any  OTHEB  inch  COURT  in  the  manner 
tbllowing; 

285.  'the  pl&intifT  in  Bach  case  may  apply  to  the  Court  whose  duty 
it  is  to  execute  the  decree,  to  TRANSMIT  A  COPY  thereof,  to^^ether 
WITH  a  CERTIFICATE  that  satisfaction  of  such  decree  has  not  been 
obtained  by  ezecation  Within  the  jurisdiction  of  the  said  Court,  and  a 
topy  of  any  order  for  execution  of  such  decree  that  may  have  been 
passed,  to  the  Court  by  Which  the  applicant  may  wish  the  decree  to  be 
lexecutedv 

286.  The  Court,  tlnless  there  be  any  sufficient  reason  to  the  con- 
trary, shall  cause  such  copies  and  certificate  to  be  prepared ;  and  tho 
Bame,  after  being  signed  by  the  Judge  and  sealed  with  the  eeal  of  tho 
Court,  shall  be  transmitted  to  the  Court  indicated  by  the  applicant  if 
that  Court  be  within  the  same  District,  otherwise  to  the  principal  Civil 
Court  of  original  jurisdiction  in  the  District  in  which  the  applicant  may 
wish  the  decree  to  be  executed;  and  the  COURT  TO  WHICH  such 
COPIES  AND  CERTIFICATES  are  TRANSMITTED.  SHALL 
CAUSE  THE  SAME  TO  BE  FILED  therein,  without  any  proof  of  the 
Judgment  or  order  for  execution,  or  of  the  copies  thereof,  or  of  the  seal 
or  jurisdiction  of  any  Court,  or  of  the  signature  of  any  Judge,  imless  it 
ehall,  under  any  peculiar  circumstances  to  be  specified  in  an  order, 
require  Bach,  proofs 

287.  The  COPY  of  any  decree,  or  of  any  order  for  execution,  when 
filed  in  the  Court  to  which  it  shall  have  been  TRANSMITTED  for  the 
purpose  of  being  executed  as  aforesaid,  SHALL  for  such  purpose 
HAVE  THE  SAME  EFFECT  as  A  DECREE  or  order  for  execution 
made  by  such  Court,  and  may,  if  the  Court  be  the  principal  Civil  Court 
of  origmal  jurisdiction  in  the  District,  be  executed  by  such  Court,  or 
any  Court  subordinate  thereto  to  which  it  may  entrust  the  execution  of 
the  same. 

268.  When  application  shall  be  made  to  any  Court  to  execute  the 
decree  of  any  other  Court  as  aforesaid,  the  COURT  to  which  the  appli* 
t^tion  shall  be  made  or  referred  SHALL  PROCEED  TO  EXECUTE 
the  same  aooording  to  its  own  rules  in  the  like  cases ;  provided  that 
«uch  Court  shall  have  no  power  to  inquire  into  the  validity  of  the  decree 
tmless  it  appear  upon  the  face  of  the  decree  that  the  Court  by  which 
it  was  maoe  had  no  juradiction  to  make  the  same. 

289.  The  COURT  to  which  such  application  is  made  or  referred 
for  execution  as  aforesaid,  SHALL  take  cognizance  of  and  PUNISH 
all  WRONGFUL  ACTS  or  IRREGULARITIES  done  or  conmiitted 
in  executing  such  decree ;  and  all  persons  disobeying  or  obstructing 
the  execution  of  such  decree,  shall  be  punishable  by  such  Court  in  the 
Bame  manner  as  if  the  decree  had  been  made  by  such  Court 

290.  The  Court  to  which  such  application  is  made  MAY  upon 
good  and  sufficient  cause  being  shown,  STAY  the  EXECUTIONT  of 
the  decree  for  a  reasonable  time,  to  enable  the  defendant  to  apply  to 
the  Court  by  which  the  decree  was  passed,  or  to  any  Court  having 
appellate  iurisdiction  in  respect  of  the  decree  or  the  execution  thereof 
for  an  order  to  stay  the  execution,  or  for  any  other  order  relating  to 
'the  decree  or  the  execution  thereof,  which  such  Court  of  first  instance' 
or  Court  of  Appeal  might  have  made  if  execution  had  been  issued  by 
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8ucli  Court  of  first  in8t&Dce»  of  if  application  for  execution  had  beat 
made  to  such  Court;  aD4  in  case  the  property  or  person  of  the  defen- 
dant shall  have  been  seised  under  an  execution,  the  Court  which  issued 
the  execution  may  order  the  restitution  of  the  prdperty  or  the  discharge 
of  the  person  of  the  defendant  pending  the  result  of  such  application. 

291.  BEFORE  makingan  order  to  STAY  EXECUTION  or  for 
the  restitution  of  property  or  the  discharge  of  the  defendant  under  the 
last  preceding  Section,  the  Court  may  require  such  SECURITY  from 
or  impose  such  conditions  upon  the  defenaant  as  it  may  deem  reason- 
able. 

292.  Any  ORDER  OF  the  COURT  IN  WHICH  the  DECREE 
was  PASSED  or  of  such  Court  of  Appeal  as  aforesaid,  shall  be  BIND- 
ING  upon  the  Court  to  which  the  application  for  execution  was  made 
and  shall  be  a  sufficient  indemnity  for  all  persons  aeting  in  execution  of 
process  issued  by  such  last  mentioned  Court. 

293.  No  discharge  of  a  defendant  under  the  provisions  of  Section 
290  shall  prevent  him  from  being  RETAKEN  in  execution  of  the  de- 
cree. 

294.  All  orders  of  a  Court  for  executing  the  decree  of  another 
Court  shall  be  subject  to  the  same  iniles,  in  respect  to  APPEAL,  as  if 
the  decree  had  been  originally  passed  by  the  Court  making  such  order. 

295.  If,  in  execution  of  a  decree,  a  warrant  of  arrest  or  other  PRO- 
CESS is  to  be  enforced  WITHIN  the  limits  of  a  Garrison,  CANTON- 
MENT, Military  Station,  or  Military  Bazaar,  the  Officer  entrusted  with 
the  execution  of  such  warrant  or  other  process  shall  carry  the  same  td 
the  Commanding  Officer,  or  in  his  absence  to  the  Senior  Officer  actual- 
ly present  in  the  Garrison,  Cantonment,  Station,  or  Military  Bazaar ;  and 
the  Commanding  Officer  or  such  Senior  Officer,  upon  such  warrant  or 
other  process  bemg  produced  to  him,  shall  back  tne  same  with  his  sig- 
nature, and  in  the  case  of  a  warrant  of  arrest,  shall  cause  the  person 
named  in  the  warrant  to  be  arrested  if  within  the  limits  of  his  command 
and  delivered,  according  to  the  exigency  of  the  warrant,  to  the  Civil 
Officer  charged  with  the  execution  thereof. 

296.  The  RULES  contained  in  this  Chapter  shall  be  APPLIC* 
ABLE  TO  the  execution  of  ANY  JUDICIAL  PROCESS  for  the  sale 
of  property  or  for  the  payment  of  money  which  may  be  ordered  by  a 
Civil  Court  in  any  Civil  proceeding. 


CHAPTER  V. 
Of  Pauper  Suits. 

297.  A  SUIT  may  be  brought  IN  FORMA  PAUPERIS  in  the 
Court  having  jurisdiction  over  the  claim,  subject  to  the  following  rules. 

298.  No  pauper  suit  shall  be  brought  for  the  recovery  of  any  sue! 
of  money  on  account  of  damages  for  loss  of  CASTE,  SLANDER) 
ABUSIVE  LANGUAGE,  or  ASSAULT. 
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299.  The  APPLICATION  to  the  Court  for  permiasion  to  sue  in 
forma  pauperis  shall  be  BY  PETITION,  which  shall  be  written. 

300.  The  PETITION  SHALL  CONTAIN  the  particulars  re- 
quired by  Section  26  of  this  Act,  in  regard  to  plaints,  and  shall  havo 
annexed  to  it  a  Schedule  of  any  moreable  or  immoveable  property  be- 
longin|;(  to  the  petitioner,  with  the  estimated  value  thereof,  ana  shall  be 
Bubscribed  and  verified  in  the  manner  hereinbefore  prescribed  for  the 
Bubscription  and  verification  of  plaints. 

301.  The  petition  shall  be  PRESENTED  to  tbe  Court  by  the  peti- 
tioner IN  PEkSON  ;  but  if  the  petitioner  satisfy  the  Court  that  ne  is 
prevented  by  SICKNESS  from  attending  Court  in  person,  or  if  the 
petitioner  be  a  FEMALE,  who,  according  to  the  custom  and  manners 
of  the  country  ought  not  to  be  compelled  to  appear  in  public,  the  peti- 
tion may  be  presented  by  a  duly  authorised  agent  who  may  be  able 
to  answer  all  material  questions  relating  to  the  application  and  who 
shall  be  liable  to  be  examined  in  the  same  manner  as  the  party  re- 
presented by  him  might  have  been  examined  had  such  party  attended 
in  person. 

302.  If  the  petition  be  not  framed  or  presented  in  the  manner  laid 
down  in  the  last  two  preceding  Sections,  the  Court  shall  BEJECT  the 
petition. 

303.  If  the  petition  be  in  form  and  duly  presented,  the  COURT 
SHALL  proceed  to  EXAMINE  the  PETITIONEK.  or  the  a^ent  of 
the  petitioner  as  the  case  may  be,  regarding  the  merits  of  the  clami  and 
the  property  of  the  petitioner,  When  the  petition  is  presented  by  an 
agent  tne  (Jonrt  may  also,  if  it  think  proper,  order  that  the  petitioner 
be  examined  in  the  manner  hereinbefore  prescribed  for  the  examination 
of  absent  witnesses. 

304.  If  it  appear  to  the  Court  upon  such  examination  that  the  de- 
fendant, or  the  matter  of  the  suit,  is  not  within  the  jurisdiction  of  the 
Court,  or  that  the  claim  is  barred  by  the  Statute  of  Limitations,  or 
that  the  alle^tions  of  the  petitioner  do  not  constitute  a  reasonable 
ground  of  action,  or  (if  none  of  the  objections  above  stated  exist)  that 
tne  petitioner  has  failed  to  show  that  he  is  not  possessed  of  sufficient 
means  to  enable  him  to  pay  for  the  stamps  required  for  the  institution 
and  prosecution  of  the  suit,  or  that  the  petitioner  has  recently  disposed 
of  any  property  fraudulently  or  with  a  view  to  obtain  the  benefit  of  this 
Chapter,  the  COURT  SHALL  REFUSE  TO  ALLOW  the  petitioner 
TO  SUE  AS  a  PAUPER. 

305.  If  npon  such  examination  the  Court  shall  see  no  reason  to 
refuse  the  application  on  any  of  the  grounds  stated  in  the  last  preced- 
ing Section,  it  shall  FIX  A  DAY  (of  which  at  least  ten  days'  previous 
notice  Bhidl  be  given  to  the  opposite  party)  FOR  receiving  sueh  EVI- 
DENCE as  the  petitioner  may  adduce  in  proof  OF  his  PAUPERISM 
and  for  hewing  anv  evidence  which  the  opposite  party  may  bring  for- 
ward in  disproof  of  the  pauperism  of  the  petitioner. 

290,    The  worda  **  on  a  lUmp  paper  of  the  valve  of  8  anaaa**  wtre  repealed  bj  8ootion 
3  Aot  9  of  1870  See  "  Bepeoling  I^uctffiente"  page  70. 
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306.  ON  the  DAY  APPOINTED  for  the  hearing  or  as  soon  after 
as  the  bosiness  of  the  Court  will  permit,  the  Court  shall  consider  any  ob- 
jections made  by  the  opposite  party,  and  shall  examine  any  witness 
produced  by  either  par^  and  make  a  memorandum  of  the  substance  of 
their  evidenee,  and  shall  either  ALLOW  or  BEFUSE  to  allow  the 
petitioner  to  sue  as  a  pauper. 

307.  Preyiously  to  passinff  a  final  order  in  the  case  the  Court  may 
if  it  deem  fit,  institute  a  LOCAXf  INQUIBY,  in  the  maimer  laid  down 
in  Section  180  of  this  Act,  regarding  the  property  of  the  petitioner  or 
regarding  the  amount  or  yalue  of  any  propidrty  claimed. 

308.  IP  the  APPLICATION  of  the  petitioner  be  GRANTED 
and  numbered,  it  Fhall  be  EEGISTERED  and  shall  be  deemed  the 
plaint  in  the  suit,  and  the  suit  shall  proceed  in  all  other  respects  as 
an  ordinary  suit,  except  that  the  plain  tin  shall  not  be  liable  to  any  fur. 
ther  stamp  duty  in  respect  of  any  petition,  appointment  of  a  pleaofer,  or 
other  proceeding  connected  with  the  suit  or  with  the  execution  of  any 
decree  passed  in  it. 

309.  On  the  decision  of  the  suit,  the  Court  shall  calculate  the 
Amount  of  stamps  which  would  have  been  mid  by  l;he  plaintifi*if  he  had 
not  been  permitted  to  sue  as  a  pauper,  ana  such  amount  shall  be  reco- 
verable by  Government  from  any  party  ordered  by  the  decree  to  pay 
the  same,  in  the  same  manner  as  COSTS  of  suit  are  recoverable. 

810.  The  REFUSAL  to  allow  the  petitioner  to  sue  as  a  paaper 
ehall  be  a  BAR  to  any  SUBSEQUENT  APPLICATION  of  the  ike 
nature  in  respect  of  the  same  cause  of  action  ;  but  the  plaintiff  shall  be 
»t  liberty  to  mstitute  a  suit  in  the  usual  manner  in  respect  of  such  cause 
of  action^  unless  precluded  by  the  rules  for  the  limitation  of  suits. 

31L  The  orders  passed  by  the  Court  under  the  provisions  of  this 
Chapter  shall  not  be  subject  to  APPEAL. 


CHAPTER  VI. 
Reference  to  Arbitration. 

312.  If  the  PARTIES  to  a  suit  are  desirous  that  the  matters  in 
difference  between  them  in  the  suit  or  any  of  such  matters,  shall  be 
referred  to  the  final  decision  of  one  or  more  arbitrator  or  arbitrators, 
they  MAY  APPLY  to  the  Court  at  any  time  before  final  judgment 
FOB  an  ord^  of  REFEBENCK 

813.  The  APPLICATION  shall  be  made  by  the  parties  in  person 
or  by  their  pleaders  specially  authorised  in  that  behalf  by  an  instrum^it 
IN  WHITING,  which  shall  be  presented  to  the  Court  at  the  time  of 
making  the  application,  and  shall  be  filed  with  the  proceeding  in  the 
Buii. 

314.  The  arbitrator  wt  arbitrators  shall  be  nominated  by  the  parties 
in  such  manner  as  may  be  agreed  upon  between  them.  If  the  parties 
cannot  agree  with  respeot  to  the  NOMINATION  OF  the  ABBITBA- 
TOB  or  arbitrators,  or  if  the  person  or  persons  nominated  by  them 
ehall  refuse  to  accept  the  arbitration,  and  tne  parties  ure  desiroos  ibal 
the  nomination  shall  be  made  by  the  Court  the  Court  shall  appoint  the 
arbitrator  or  arbitrators^ 
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815.  The  COXJBT  SHALL,  by  an  order  under  {ts  Mai,  BEFEB 
to  the  arbitrator  or  arbitrators  the  matters  in  difference  in  the  suit 
"which  he  or  they  may  be  required  to  determine,  and  shall  fix  saoh  time 
as  it  may  think  reasonable  for  the  delivery  of  the  award,  and  the  timo 
80  fixed  shall  be  specified  in  the  order, 

S16.  If  the  reference  be  to  two  or  more  arbitrators,  provisioo  shall 
be  made  in  the  order  for  a  DIFFEBENCE  OF  OPINIOrC  amon^  the 
arbitrators,  by  the  appointment  of  an  umpire,  or  by  declaring  that  the 
decision  shall  be  with  the  majority,  or  by  empowering  the  arbitrators 
to  appoint  an  umpire,  or  otherwise  as  may  be  agreed  upon  between  thd 
parties ;  or  if  they  cannot  agree,  as  the  Court  may  determine. 

317.  When  a  reference  is  made  to  arbitration  by  an  order  of  Court 
the  COUBT  SHALL  ISSUE  the  same  PBOCESSES  to  the  parties 
and  witnesses  whom  the  arbitrator  or  arbitrators  or  umpire  may  desire 
to  have  examined,  as  the  Court  is  authorised  to  issue  in  suits  tried  bo» 
fore  it ;  and  persons  not  attending  in  consequence  of  such  process,  or 
making  any  other  default,  or  refusing  to  give  their  testimony,  or  being 
£^tj  of  any  contempt  to  the  arbitrator  or  arbitrators  or  umpire  during 
the  investigation  of  the  suit,  shall  be  subject  to  the  like  disadvantages, 
penalties,  and  punishments,  by  order  of  the  Court  on  the  representation 
of  the  arbitrator  or  arbitrators  or  umpire,  as  they  would  incur  for  the 
«ame  ofiences  in  suits  tried  before  the  Court. 

318.  When  the  arbitrator  or  arbitrators  shall  not  have  been  able 
to  complete  the  award  within  the  period  specified  in  the  order  from  the 
want  of  the  necessary  evidence  or  information  or  other  good  and 
sufficient  cause,  the  COUBT  MAT  from  time  to  time  ENLABQE  THE 
PEBIOD  FOB  the  DELIVERY  OF  the  AWARD,  if  it  shall  think 
proper.  In  any  case  in  which  an  umpire  shall  have  been  appointed,  it 
Bhall  be  lawful  for  him  to  enter  on  the  reference  in  lieu  of  the  arbitrators 
if  they  shall  have  allowed  their  time  or  their  extended  time  to  expire 
without  making  an  award,  or  shall  have  delivered  to  the  Court  or  to  the 
umpire  a  notice  in  writing  stating  that  they  cannot  agree.  Provided 
that  an  award  shall  not  be  liable  to  be  set  aside  only  by  reason  of  its  not 
having  been  completed  within  the  period  allowed  by  the  Court,  unless 
on  proof  that  the  delay  in  completing  the  award  arose  from  corruption 
or  misconduct  of  the  arbitrator  or  arbitrators  or  umpire,  or  unless  the 
award  shall  have  been  made  after  the  issue  of  an  order  by  the  Court 
8uperse<Hng  the  arbitration  and  recalling  the  suit. 

319.  If,  in  any  case  of  reference  to  arbitration  by  an  order  of  Court 
the  ARBITBATOB  or  arbitrators  or  umpu-e  shall  DIE,  OB  BE  FUSE 
or  BECOME  INCAPABLE  to  ACT,  it  shall  be  lawful  for  the  Court 
to  appoint  a  new  arbitrator  or  arbitrators  or  umpire,  in  the  place  of  tho 
person  or  persons  so  dying  or  refusing  or  becoming  incapable  to  act. 
Where  the  arbitrators  are  empowered  by  tho  terms  oc  the  order  of  refer- 
ence to  appoint  an  umpire  and  do  not  appoint  an  umpire,  any  of  the 
parties  may  serve  the  arbitrators  with  a  written  notice  to  appoint  an 
umpire;  and  if  within  seven  days  after  such  notico  shall  hiave  been 
served,  no  umpire  be  af^inted,  it  shall  be  lawful  for  the  Court,  upon 
^e  application  of  the  psrty  having  served  such  notice  as  aforesaid,  and 
upon  proof  to  its  satisfaction  of  such  notice  having  been  served,  to  ap« 
point  an  umpire.    In  any  case  of  appointiBeiit  na&or  this  S^tion»  tho 
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arbitrator  or  arbitrators  or  umpire  bo  appointed,  shall  have  the  like 
power  to  act  in  the  reference,  as  if  their  name  or  names  had  been  insert- 
ed in  the  original  order  of  reference. 

320.  When  an  AWABD  in  a  suit  shall  be  made  either  by  the  ar. 
bitrator  or  arbitrators  or  by  the  umpire,  it  SHALL  BE  SUBMITTED 
TO  the  COUBT  under  the  signature  ^  the  person  or  persons  hy  whom 
it  may  be  made,  together  with  all  the  proceedings,  depositions,  and  ex- 
hibits in  the  suit. 

921.  It  shall  be  lawful  for  the  arbitrator  or  arbitrators  or  umpm, 
apon  an^r  reference,  by  an  order  of  Court,  if  he  or  they  shall  think  fit 
and  if  it  is  not  provided  to  the  contrary,  to  STATE  his  or  their  award 
as  to  the  whole  or  any  part  thereof  in  the  form  of  a  SPECIAL  CASE 
FOB  the  OPINION  0  JF  the  COUBT. 

322.  The  Court  may  on  the  application  of  either  party,  modify  or 
correct  an  award  where  it  appears  that  a  part  of  the  AWABD  is  UPON 
MATTEBS  NOT  BEFEBBEB  to  the  arbitrators,  provided  such  pfii 
can  be  separated  from  the  other  part,  and  does  not  f^ect  the  dedsioa 
on  the  matter  referred ;  or  where  the  award  is  IMPEBFECT  in  form 
or  contain?  any  obvious  error  which  can  be  amended  without  fleeting 
such  decision.  The  Court  may  also,  on  such  application,  make  suon 
order  as  it  thinks  just  respecting  the  COSTS  of  the  ABBITBATION, 
if  an]^  question  arise  respecting  such  costs,  and  the  award  contain  no 
sufficient  provision  concerning  them. 

323.  In  any  of  the  following  cases,  the  Court  shall  have  PO  WEB 
TO  BEMIT  the  AWABD  or  any  of  the  matters  referred  to  arbitration 
TO  the  BE'CONSIDEBATION  of  the  same  arbitrator  or  arbitratort 
or  un^pire  upon  such  terms  as  it  may  think  proper  (that  is  to  say) : — 

^  If  the  award  has  left  undetermined  some  of  the  matters  referred  to 
arbitration,  or  if  it  determine  matters  not  referred  to  arbitration. 

If  the  award  is  so  indefinite  as  to  be  incapable  of  execution. 

If  an  objection  to  the  legality  of  the  award  is  apparent  upon  the 
face  of  the  award. 

324.  No  award  shall  be  liable  to  be  set  aside,  except  on  the  ground 
of  COBBUPTION  or  MISCONDUCT  of  the  arbitrators  or  umpire. 

325.  If  the  Court  shall  not  see  cause  to  remit  the  award  or  any  of 
the  matters  referred  to  arbitration  for  re-consideration  in  manner 
aforesaid,  and  if  no  application  shall  have  been  made  to  set  aside  the 
award,  or  if  the  Court  shall  have  refused  such  application,  the  COUBT 
SHALL  proceed  to  PASS  JUDGMENT  AOCOBDING  To  the 
AWABD,  or  according  to  its  own  opinion  on  the  special  case,  if  the 
award  shall  have  been  submitted  to  it  in  the  form  of  a  special  case ;  and 
upon  the  judj^ment  which  shall  be  so  given  decree  shall  follow,  and 
shsdl  be  carried  into  execution  in  the  same  manner  as  other  decrees  of 
the  Court.  In  every  case  in  which  {udgment  shall  be  giv^i  acooniUng 
to  the  award,  the  JUDGMENT  shall  be  FINAL. 

326.  When  any  persons  shall  by  an  instrument  in  writing  AGBEE 
THAT  any  DIFFEBENOES  between  them  or  any  of  them  SHALL 

324.  The  remainder  of  Uiie  Section  was  repealed  by  Act  9  or  1871  See  **  BepeeliBf 
EnactmentB"  page  79. 

826.  The  words  "  on,  a  siamp  paper  of  one^fonrtli  of  the  Talne  preeeribed  for  pUbti  te 
f  mite"  were  repealed  by  Aet  7  of  1870  Set "  IkpeaUng  finactmcots"  p«t9  TO. 
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BE  EEFBBEED  TO  the  ABBITBATION  of  any  person  or  persons 
liamed  in  the  agreement  or  to  be  appointed  by  an^  Court  having  inria- 
diction  in  the  matter  to  which  it  relates,  application  may  be  made  bv 
the  parties  thereto  or  any  of  them  that  the  agreement  be  file  d  in  sacn 
Court.  On  such  application  being  coade*  the  Court  shall  direct  such 
notice  1o  be  given  to  any  of  the  parties  to  the  a^eement,  other  than 
the  applicants,  as  it  may  think  necessary,  requiring  such  parties  to 
Bhow  cause,  within  a  time  to  be  specified,  why  the  agreement  should  not 
be  filed.  1  ho  application  shall  be  written  and  shall  be  numbered  and 
reg^tered  as  a  suit  between  some  or  one  of  the  parties  interested  or 
claiming  no  be  interested  as  plaintiffs  or  plaintiff,  and  the  others  or" 
other  ot  them  as  defendants  or  defendant,  if  the  application  have  been 
presented  by  all  the  parties,  or,  if  otherwise,  between  the  applicMit  as 

Plaintiff  and  the  other  parties  as  defendants*  IF  NO  SUFFICIENT 
lAUSE  be  SHOWN  against  the  agreement,  the  AGBEEMENT 
SHALL  BE  FILED,  and  an  order  of  reference  to  arbitration  shall  be 
made  thereon.  The  several  provisions  of  this  Chapter,  so  fur  as  they 
are  not  inconsistent  with  the  terms  of  any  agreement  so  filed,  shall  be 
applicable  to  all  proceedings  under  an  order  of  reference  made  by  the 
Court  and  to  the  award  of  arbitration  and  to  the  enforcement  of  such 
award. 

327.  When  any  MATTEB  has  been  BBFERBED  TO  ABBI- 
TBATION WITHOUT  the  INTEBVENFION  OF  any  COUBT  of 
Justice,  and  an  award  has  been  made,  any  person  interested  in  thd 
award  may  make  application  to  the  Court  having  jurisdiction  in  the 
matter  to  which  the  award  relates,  that  the  award  be  filed  in  Court. 
The  Court  shall  direct  notice  to  be  given  to  the  parties  to  the  arbitration 
other  than  the  applicant,  requiring  such  parties  to  show  cause,  within  a 
time  to  be  spocined,  why  the  award  should  not  be  filed.  The  applica- 
tion shall  be  numbered  and  registered  as  a  suit  between  the  appli- 
cant  as  plaintiff  and  the  other  parties  as  defendants.  If  NO  SUFFI- 
CIENT CAUSE  be  SHOWN  againstthe  award,  the  AWABD  SHALL 
BE  FILED,  and  may  be  enforced  as  an  award  made  under  the  pro- 
visions of  this  Chapter. 


CHAPTER  Vn. 

Of  Proceedings  on  Agreement  of  Parties. 

How  Questions  may  be  Raised  for  the  Decision 

of  a  Civil  Court  by  any  Persons  Laterested. 

328.  PABTIES  INTERESTED  or  claiming  to  be  interested  IN 
the  DECISION  OF  any  QUESTION  of  fact  or  law,  MAT  ENTER 
INTO  an  AGBEEMENT  that  upon  the  finding  of  a  Court  in  the  affir- 
mative  or  negative  of  such  question  of  fact  or  law,  a  sum  of  money  fixed 

827.  The  words  "  shafl  b«  writtaa  on  the  stamp  paper  required  for  petitioDi  to  the 
Court  where  A  stamp  is  required  for  petitions  br  any  law  for  the  time  being  in  force  and" 
were  repealed  by  Act  7  of  1870,  See  Repealing  Enactments'*  page  70. 

The  words  *'  within  6  months  from  13ie  date  of  the  award"  were  repealed  by  Act  9  of  1871 
See  **  Repealing  Enaotmenta**  page  70. 

938,  The  words  "  whioh  shall  be  snbjeot  to  the  same  stamp  dnty  as  prescribed  fw 
plaint*  in  snits'*  were  repealed  by  Act  7  of  1870  See  **  Bopealing  Enactments'*  page  70. 
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of  the  parties  to  the  other  of  them  ;  or  that  some  propertji  moveable  or 
imtHoveabloi  specified  in  the  agreement*  shall  be  aelivered  bj  onexrf'tbe 
parties  to  tho  other  of  them  ;  or  that  one  or  more  of  the  parties  shall 
do  or  per'orm  some  particular  legal  act,  or  shall  refltiin  from  doing  or 
performing  Some  parB.cnlar  act  specified  in  the  agreements  Where  the 
a^eem€  nt  is  for  tho  delivery  of  some  property  moveable  ot  immove^ 
able,  or  for  the  ddlug  oi*  perfoi^ng,  or  the  retraining  to  do  or  peiform 
any  particular  act,  the  estimated  value  of  the  property  to  be  delivered 
Or  to  which  the  act  specified  may  have  reference^  shall  be  stated  in  the 
agreement; 

329.  The  AORBEMilNT  MAY  BE  FILED  in  any  Court  having 
jurisdiction  in  the  matter,  and,  when  so  filed,  shall  be  numbered  and 
re^tered  as  a  suit  between  some  or  one  of  the  parties  interested  <Hr 
Claiming  to  be  interested  as  plaintifiTs  or  plaintiff,  and  the  others  or 
other  Of  them  as  defendants  or  defendant;  and  notice  shall  be  givmi  to 
all  tho  parties  to  the  Ikgreement  other  than  the  party  dr  parties  by  whonl 
it  was  presented; 

S30.  AFTER  the  AGRiilSMlSNl'  dhall  have  been  FILED  all  the 
PARTIES  to  it  SHALL  BE  SUBJECT  TO  the  JURISDICTION  of 
the  Court,  and  shall  bd  bound  by  the  statements  contained  therein. 

^31;  The  case  shall  be  set  down  for  HKARING  AS  AN  ORDI^ 
NART  SUIT ;  &nd  if  the  Court  shall  b^  sdttisfied,  after  an  examination 
Of  the  parties  or  their  pleaders,  or  taking  such  evidence  as  it  may  de^ 
proper,  that  the  agreement  was  duly  executed  by  the  paHies,  and  that 
they  have  a  bond  ilde  interest  in  the  question  of  fact  or  law  stated 
therein,  and  that  the  same  is  fit  to  be  tried  or  decided,  it  shall  proceed 
to  record,  and  try,  or  heai*  the  same,  and  deliyef  its  finiHng  or  opinion 
thereon  in  the  same  way  as  in  an  ordinary  suit ;  and  shall  upon  its 
finding  or  deciding  upon  the  questibn  of  fact  dr  law,  givd  judgment  for 
the  sum  fixed  by  the  parties,  ot^  so  ascertained  bs  aforesaid,  or  other* 
wise,  according  to  the  terms  of  the  ligr^ment,  and  Upbn  thd  judgment 
which  shall  be  so  given,  decree  shall  follow,  and  may  be  executed  in 
the  same  way  as  if  the  judgment  had  been  pronoonoed  in  a  contested 
Suit. 


bHAPTER  Vnii 

Of  AK)eals; 

HOW  Api^eals  are  to  be  PreferredL 

^33.  Appeals  shall  be*niade  in  the  FORM  of  a  memorandnni 
which  shall  be  presented  in  the  Appellate  CouH; 

334.  The  MEMORANDUM  of  appeal  SHALL  BET  FORTH 
concisely,  and  under  distinct  h^ads,  the  groUndJi  of  objection  to  th6 
docidion  appealed  against,  without  an^  argument  of  narative,  and  such 
grounds  Shall  be   numbered   consecutively.    The  appellant  shall  not 

QS2,    Repealed  l^  Act  23  of  1861  See  **  Aei>ealing  Bnactn&e&te^  pi^  43. 
T!iiJi  Section  was  ^gaSn  repealed  1^  Act  82  of  1871 80  fur  M  it  reUtea  to  Ondlu  Sea '^  Be^ 
pealing  Enactmento'*  page  82. 

833.   The  remainder^ thii8(J6ti«ki1rMiepeaUfd  ^  Axst  9  of  1871v  Sm  »Bip«tt« 
fiutctoMbtB*'  pttge  79. 
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Withcmt  the  leave  of  the  Court,  nr^  or  be  heard  in  sapport  of  any  other 
gronnd  of  objectioni  bat  the  Coort  in  deciding  the  appeal  shall  not  be 
confined  to  the  grounds  set  forth  by  the  appeiuuit. 

335.  The  memorandnm  of  appeal  shall  be  in  the  following  FOBM, 
or  to  the  following  efiecfc,  and  shall  be  acoompanied  bj  a  copy  of  the 
decree  appealed  against: — 

Memorandum  of  Appeal. 

(Name,  Ac,  as  in  Begister.)  Plaintiff. 

(Name,  &o.,  as  in  Begister.)  Defendant. 

(Name  of  Appellant)  Plaintiff  (or  Defendant.)  above-named  ap« 
peals  to  the  Suaaer  Court  at  (or  Zillah  Coort  at  as  the 

ease  may  he)  against  the  deoree  of  in  the  above  suit,  dated  the 

day  of       JTor  the  following  reasons,  namely  (here  etate  the  reaeone), 

336.  If  fche  memorandnm  be  not  drawn  up  in  the  manner  herein- 
before prescribed,  the  COURT  MAY  BE  JEOT  it.  OR  may  RETURN 
it  to  the  party  for  the  purpose  of  being  corrected.  If  the  memorandum 
be  not  pi^Bsented  within  the  prescribea  period,  and  no  sufficient  cause  be 
shown  for  the  delay,  the  i^ipeal  sjiall  be  rejected. 

337.  If  there  be  two  or  more  plaintiffs  en*  two  or  more  defendants 
in  a  suit,  and  the  decision  of  the  Lower  Court  proceed  on  any  ground 
common  to  aU,  any  ONE  OF  the  PLAINTIFFS  or  defendants  MAY 
APPEAL  asainst  the  whole  decree,  and  the  Appellate  Court  may  re« 
verse  or  modify  the  decree  in  favour  of  all  the  plaintiffs  or  defenaants. 

Of  Staying  and  Executing  Decrees  under  Appeal. 

338.  Execution  of  a  decree  shall  not  be  stayed  by  reason  only  of 
Im  appeal  having  beenpreferred  against  such  decree;  but  the  APPEL« 
LATE  COURT  MAY,  for  sufficient  cause  shown,  ORDER  that  EX- 
ECUTION be  STAYED.  If  application  for  execution  be  made  before 
thetime  allowed  for  appeal  has  expired;  and  the  Lower  Court  has  not 
received  intimation  of  an  appeal  having  been  preferred,  the  LOWER 
COURT,  if  sufficient  cause  be  shown,  SlAY  STAY  the  execution.  Be- 
fore  making  an  order  to  stay  execution,  the  Court  making  the  order 
fihsdl  require  SECURITY  to  be  given  by  the  party  against  whom  the 
decree  was  passed  for  the  due  performance  ot  the  decree  or  order  of 
the  Appellate  Court. 

340.  In  suits  instituted  or  defended  under  the  authority  and  at 
the  expense  of  Gk>vemment,  NO  such  SECURITY  as  is  mentioned  in 
the  last  two  preceding  Sections  shall,  in  any  case,  be  required  FROM 
GOVERNMENT  OR  from  any  PUBLIC  OFFICER 

Of  Procedure  in  Appeals  from  Decrees. 

341 .  When  a  memorandum  of  appeal  is  presented  in  the  prescribed 
form,  and  within  the  time  allowed,  the  Appellate  Court,  or  tne  proper 
Officer  of  that  Court,  shall  endorse  thereon,  the  date  of  presentment, 
imd  shall  register  the  appeal  in  a  book  to  be  kept  for  the  purpose,  and 
trailed  the  REGISTER  OF  APPEALS.  Such  Register  shall  be  in  the 
Ibrm  contained  in  the  Schedule  (0)  hereunto  annei^ 


Digitized  by  VjOOQIC 


6e  JiffMkiJL 

342.  It  shall  be  in  the  discretion  of  the  Appellate  Court  to  deman<l 
SECURITY  FOR  COSTS  FROM  the  APPELLANT  ornot,  as  it  shall 
•ee  fit.  before  the  respondent  is  called  apon  to  appear  and  answer.  IVo- 
▼ided  that  the  Court  shall  demand  such  secuiitj  in  all  cases  in  which 
the  APPELLANT  is  residing  OUT  OF  the  Britifjh  territories  in  IN- 
DIA, and  is  not  possessed  of  aay  land  or  other  immoveable  property  with- 
in  those  territories  independent  of  the  property  to  which  the  appeal  re- 
lates ;  and^  in  the  event  of  such  security  not  beinff  furnished  attne  time 
of  presenting  the  memorandum  of  apjpical  or  wimin  such  time  as  the 
Court  shall  order,  the  Court  shall  reject  the  appeal, 

843.  When  the  memorandum  of  appeal  has  been  registered,  the 
ADpellate  Court  shaU  send  INTIMATION  thereof  TO  the  LOVVER 
CO  U  RT.  If  the  appeal  be  from  a  Court  the  records  of  which  are  not 
deposited  in  the  Appellate  Court,  the  Lower  Court  shall,  upon  the  re- 
ceipt of  the  intimation,  transmit  to  the  Appellate  Court,  witn  all  practi- 
cable despatch,  all  material  PAPERS  IN  the  SUIT,  or  such  papers  as 
may  be  specially  called  for  by  the  Appellate  Court*  Either  party  may 
give  notice  in  writing  to  the  Lower  Court  specifving  any  exhibits  of 
which  he  reauires  copies  to  be  made  and  deposited,  in  the  Lower  Court, 
and  copies  or  such  exhibits  shall  be  prepared  at  the  etpense  of  the  party 
giving  the  notice,  and  shall  be  deposited  in  the  Lower  Court, 

344.  A  DAY  shall  be  fixed  by  the  Appellate  Court  FOB  the 
HEARING  of  the  appeal.  The  day  shall  be  so  fixed  with  reference  to 
the  place  of  residence  of  the  responaent,  and  the  time  necessary  for  the 
service  of  the  notice  of  appeal,  as  to  allow  the  respondent  a  sufficient 
time  to  enable  him  to  appear  in  person  or  by  a  pleader  on  such  day. 

345.  NOTICE  OF  the  DAY  which  has  been  fixed  for  hearing  the 
appeal  SHALL  BE  AFFIXED  IN  the  APPELLATE  COURT,  and  a 
likenodce  shall  be  SENT  by  the  Appellate  Court  TO  the  LOWES 
COURT,  AND  shall  be  SERVED  ON  the  RESPONDENT  in  the  same 
way  as  hereinbefore  provided  for  the  service  of  a  summons  to  a  defend- 
ant to  appear  and  answer,  and  all  rules  applicable  to  such  summons  and 
to  proceeoings  with  reference  to  the  service  thereof  shall  apply  to  the 
service  of  such  notice.  The  notice  to  the  respondent  shall  contain  an 
intimation  that,  if  he  does  not  appear  in  the  Apipellate  Court  on  the 
day  so  fixed  for  the  hearing  of  the  appeal,  the  case  will  be  heard  and 
decided  «B parkin  his  absence.  Provided  that,  if  the  respondent  has 
appointed  a  pleader  to  appear  in  his  behalf  in  the  Appellate  Court,  the 
service  of  the  notice  on  such  pleader  shall  be  sufficient. 

846.  If,  dn  the  day  fixed  for  hearing  the  appeal  or  any  other  day 
subsequent  thereto  to  which  the  hearing  of  the  appeal  may  be  adjourn- 
ed, the  APPELLANT  shall  NOT  APPEAR  in  person  or  by  a  pleader 
the  appeal  shall  be  dismissed  for  default.  If  the  appellant  shall  appear 
in  person  or  by  a  pleader,  and  the  RESPONDENT  shall  NOT  AP- 
PEAR in  person  or  by  a  pleader,  the  appeal  shall  bo  heard  ex  parte  in 
his  absence. 

847.  If  an  appeal  be  dismissed  for  default  of  prosecution,  the  ap- 
pellant may  apply  to  the  Appellate  Court  for  the  RE- ADMISSION 

845.    8«6  alio  SMtions  6, 6  and  7,  Aot  23  of  1861,  post, 

847.    Thewordi**'within80da7ifiromt]iedat«oftliedi«iiiissal"  wero  repealed  br  As% 
9  Df  1871  See  '*  Aepealioff  EnactmciiU"  page  79. 


Digitized  by  VjOOQIC 


CIVIL  PKOCEDUHE  CODB,  63 

OF  the  APPEAL;  and  if  it  shall  be  proved  to  the  satisfaction  of  the 
Court  that  the  appellant  was  prevented  by  anv  sufficient  canse  from 
appearing  when  the  appeal  was  called  on  for  hearing,  the  Court  may 
re^admit  the  appeal. 

343.  Upon  the  hearing  of  the  appeal,  the  RESPONDENT  may 
take  anv  OBJECTION  TO  the  DECISION  of  the  Lower  Court  which 
be  might  have  taken  if  he  had  preferred  a  separate  appeal  from  such  de- 
cision. 

349.  The  Appellate  Coort  afler  hearing  the  appeal,  shall  proceed 
to  ffive  its  Judgment  in  the  manner  hereinbefore  prescribed  for  giving 
jn^pnent  in  Courts  of  original  jurisdiction. 

350.  The  judgment  may  be  for  confirming  or  reversing  or  modify- 
idg  the  decree  of  the  Lower  Court,  But  no  decree  shall  be  reversed  or 
modified,  nor  shall  anv  case  be  remanded  to  the  Lower  Court  on  ac- 
<5oant  of  any  error,  defect,  or  IRREGULARITY  either  in  the  decision 
or  in  any  interlocutory  order  passed  in  the  suit  NOT  AFFECTING  the 
MERITS  of  the  case  or  the  jurisdiction  of  the  Court. 

351.  If  the  Lower  Court  shall  have  disposed  of  the  case  upon  any 
preliminary  point,  so  as  to  exclude  any  evidence  of  fact  which '  shall  ap« 
pear  to  the  Appellate  Court  essential  to  the  rights  of  the  parties,  and  the 
decree  of  the  Lower  Court  upon  such  preliminary  point  shall  be  revers- 
ed  by  the  decree  in  appeal,  tne  Appellate  Court  may,  if  it  think  right, 
BEMAND  the  caee  together  witn  a  copy  of  the  decree  in  appeal  to  the 
Lower  Court,  wiUi  directions  to  restore  the  suit  to  its  original  number 
in  the  Register  and  proceed  to  investigate  the  merits  of  tne  case  and 
ps«8  a  decree  therein. 

352.  It  shall  NOT  be  competent  to  the  Appellate  Court  to  BE- 
HAND  a  case  for  a  second  decbion  by  the  Lower  Court,  EXCEPT  AS 
PROVIDED  in  the  last  preceding  Section. 

353.  When  the  EVIDENCE  upon  the  record  of  the  Lower  Court 
is  SUFFICIENT  to  enable  the  Appellate  Court  to  pronounce  a  satisfac 
toryjudgment,  the  Appellate  COtjRT  SHALL  finally  DETERMINE 
THE  CASE  notwithstanding  that  the  judgment  of  the  Lower  Court 
has  proceeded  wholly  uponsonie  other  ground. 

354.  If  the  Lower  Court  shall  have  omitted  to  raise  or  try  any  is- 
«oe,  or  to  determine  any  question  of  fact  which  shall  appear  to  the  Ap* 
pellate  Court  essential  to  the  right  determination  of  the  suit  upon  the 
merits,  and  the  evidence  upon  the  record  is  not  sufficient  to  enable  the 
Appellate  Court  to  determine  such  issue  or  question  of  fact,  the  Appel* 
late  Court  may  frame  an  issue  or  ISSUES  FOR  TRIAL  BY  the  LOW. 
£R  COURT,  and  may  refer  the  same  to  the  Lower  Court  for  trial. 
Thereupon  the  Lower  Court  shall  proceed  to  try  such  issue  or  issues, 
«nd  shall  return  to  the  Appellate  Court  its  finding  thereon,  together 
with  the  evidence,  such  finding  and  evidence  shall  oecomo  part  oif  the 
record  in  the  suit  and  either  party  may  within  a  time  to  be  fixed  by  the 
Appellate  Court,  fileamemoranmun  of  any  objection  to  the  findong; 
ana  after  the  expiration  of  the  period  so  fixed  the  Appellate  Court  shall 
proceed  to  determine  the  appeal. 
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355.  It  shall  not  be  competent  to  the  parties  in  an  appeal  to  pro- 
duce ADDITIONAL  EVIDENCE  IN  &e  APPELLATE  COUKT 
whether  of  exhibits  or  witnesses ;  but  if  it  appear  that  the  Lower  Court 
refused  to  admit  competent  evidence,  or  if  the  Appellate  Court  require 
any  exhibits  to  be  produced  or  witnesses  examined  to  enable  it  to  pft>* 
nonnce  a  satisfactory  judgment,  or  for  any  other  Bobstantial  caoset  the 
Appelh^te  Court  may  allow  adcUtional  exhibits  to  be  received  and  any 
necessary  witnesses  to  be  examined,  whether  such  witneesee  shall  have 
been  previously  examined,  in  the  Court  below  or  not.  Provided  that 
whenever  additional  evidence  is  admitted  by  an  Appellate  Court,  the 
REASONS  for  the  admission  shall  be  RECORDED  on  the  proceedings 
of  such  Court. 

356.  Whenever  additional  evidence  is  permitted  to  be  received,  it 
shall  be  competent  to  the  APPELLATE  COURT  to  TAKE  SUCH 
EVIDENCE  before  ITSELF,  OR  to  REQUIRE  the  LOWER  or  any 
other  COURT  or  to  empower  anv  person  TO  TAKE  such  evidence, 
and  to  transmit  the  evidence  so  taken  to  the  Appellate  Court.  It  shall 
also  be  competent  to  the  Appellate  Court  to  prescribe  the  manner  in 
which  such  evidence  shall  be  taken. 

357.  In  all  cases  where  additional  evidence  is  permitted  to  be 
taken,  the  Appellate  Court  shall  define  the  point  or  POINTS  TO 
WHICH  the  EVIDENCE  is  TO  BE  CONFINED,  and  record  the 
same  on  its  proceedings. 

359.  The  JUDGMENT  of  the  Appellate  Court  shall  be  pronounc 
ed  in  open  Court.  It  SHAL{j  CONTAIN  the  point  or  points  for  de- 
teimination  the  decision  thereupon,  and  the  reasons  for  the  decision 
and  shall  be  dated  and  signed  by  the  Jud^e  or  hj  the  Judges  con- 
curring therein  at  the  time  of  pronouncing  it.  The  judgment  shall  be 
written  in  the  ENGLISH  LANGUAGE ;  but  it  the  Judge  shall  not  be 
able  to  write  an  intelligible  judgment  in  that  language,  the  judgment 
shall  be  written  in  the  vernacular  lan^ag^  of  the  Judge.  When  the 
language  in  which  the  judgment  is  written  is  not  the  language  in  ordi* 
nary  use  in  proceedings  before  the  Court  the  judgment  sl^  be  TRANS- 


LATED into  such  language,  and  the  translation  shall  be  signed  by  the 
Judge  or  Judges.  Any  Judg^  dissenting  from  the  judgment  of  t^e 
Court  shall  state  his  opinion  in  writing,  which  shall  form  part  of  the 


360.  The  DECREE  of  the  Appellate  CouH  shall  bear  date  the  day 
on  which  the  judgment  was  passed.  It  SHALL  CONTAIN  the  num- 
ber of  the  9uit,  the  names  and  description  of  the  parties  appellant  and 
respondent,  and  the  memorandum  of  appeal,  and  shall  specify  clearly 
the  relief  granted  or  other  determination  of  the  apnesd.  It  snail  also 
state  the  amount  of  costs  incurred  in  the  appeal,  ana  by  what  parties, 
and  in  what  TOoportions  such  costs  and  the  costs  in  the  orinnal  suit  are 
to  be  paid.  The  decree  shall  be  signed  by  the  Judge  or  Judges  who 
passed  it,  and  shall  be  sealed  with  the  seal  of  the  C^urt.  If  there  be  a 
oifierence  of  opinion  among  the  Judges  of  the  Court,  it  shall  not  be 
necessary  for  any  Judge  dissenting  from  the  judgment  (tf  the  Court  to 
sign  the  decree,  but  the  opmion  of  such  Judge  shall  be  recited  in  the 
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decroe.  CERTIFIED  COPIES  of  the  decree  shall  be  famished  to  the 
parties  in  the  same  manner  as  hereinbefore  provided  in  regard  to  the 
decrees  of  Courts  of  original  jurisdiction. 

361.  A  COPY  of  the  decree  or  other  order  disposing  of  the  appeal, 
certified  by  the  Appellate  Court  or  the  proper  Officer  of  such  Court,  and 
sealed  mth  the  seal  of  the  Court,  SHALL  BE  TRANSMITTED  to  the 
COURT  WHICH  PASSED  the  FIRST  DECREE  in  the  suit  appealed 
from,  and  shall  be  filed  with  the  original  proceedings  in  the  suit,  and  an 
entry  of  the  judgment  of  the  Appellate  Court  shall  be  made  in  the  origi- 
nal Register  of  the  suit, 

362.  Application  for  EXECUTION  of  the  decree  of  an  Appellate 
Court  shall  be  made  to  the  Court  which  passed  the  first  decree  in  the 
suit,  and  shall  be  executed  by  that  Coui't  in  the  manner  and  according 
to  the  rules  hereinbefore  contained  for  the  execution  of  original  decrees. 

Appeals  from  Orders. 

363.  NO  APPEAL  shall  lie  PROM  any  ORDER  passed  IN  the 
COURSE  OF  a  SUIT  and  relating  thereto  prior  to  decree;  but  if  the 
decree  be  appealed  against,  any  error,  defect,  or  irregularity  in  anv  such 
order  afiectingthe  merits  of  the  case  or  the  jurisdiction  of  the  fcourt, 
may  be  set  forth  as  a  ground  of  objection  in  the  memorandum  of  ap- 
peal. 

364.  No  APPEAL  shall  lie  PROM  any  ORDER  passed  AFTER 
DECREE  and  relating  to  the  execution  thereof,  except  as  is  hereiube* 
fore  expressly  provided, 

365.  All  ORDERS  AS  TO  FINES  OR  the  levying  thereof,  or 
as  to  IMPRISONMENT  under  this  Act  (except  when  the  imprisonment 
is  in  execution  of  a  decree)  shall  be  subject  to  appeal. 

366.  When  an  appeal  from  any  order  is  allowed,  the  period  for  pre- 
ferring the  appeal  and  the  PROCEDURE  thereon  shall  be  in  all  res* 
pects  the  same  as  in  an  appeal  from  a  decree. 


CHAPTER  IX. 
Of  Appeals  in  Porma  Pauperis. 

367.  Anv  party  to  a  suit  who  may  be  unable  to  pay  for  the  stamps 
required  for  tne  prosecution  of  an  appeal  from  the  decision  passed  there- 
in,  may  be  allowed  to  APPEAL  AS  a  PAUPER  from  such  decision, 
subject  to  all  the  rules  contained  in  the  last  preceding  Chapter  and  in 
Chapter  V  in  so  far  as  they  are  applicable. 

368.  The  APPLICATION  to  be  allowed  to  appeal  in  fcn-mapau^ 
peris  shall  be  written,  and  shall  be  presented  in  the  Appellate  Cfourt 
within  the  period  allowed  for  the  presentation  of  a  memorandum  of  ap- 
peal. 

864.    S«6  Section  11,  Act  28  of  1861,  po«t. 

368.  The  words  "  on  a  stamp  paper  of  the  value  of  1  Rupee  if  the  appeal  lie  to  the 
District  Conrt  and  on  a  stamp  paper  of  the  yalne  of  2  Rupees  ii  the  appeal  lie  to  the  Sudder 
CJourt"  were  repealed  by  Act  7  of  18ID,  Bee."  Repealing  Enactments"  page  79, 
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369.  The  APPLICATION  SHALL  CONTAIN  tho  partlcnlara 
required  to  be  set  forth  in  the  memoraciduin  of  appeal,  and  shall  be 
drawn  up  in  the  like  manner.  It  shall  have  annexed  to  it  a  schedole  of  an  j 
moveable  or  immoveable  property  belonging  to  the  applicant,  with  the 
estimated  value  thereof,  and  shall  also  be  accompanicnd  by  copies  of  tho 
judgment  and  decree  from  which  the  appeal  is  xnade. 

o70.  If  the  Appellate  Court,  upon  a  perusal  of  the  application  and 
of  the  judgment  ana  decree  of  the  Court  below,  shall  see  no  reason  to 
thii^k  that  the  decision  of  that  Court  is  contrary  to  law  or  to  some  n- 
^BA^o  having  the  force  of  law,  or  is  otherwise  erroneous  or  unjust,  it  shall 
BE.; EOT  tho  APPLICATION.  IP  the  application  be  NOT  RE- 
JECTED  upon  any  of  the  grounds  abovementioned,  INQUIRY  shall 
be  made  INTO  tho  alleged  PAUPERISM  of  the  applicant,  and  such 
inquiry  may  be  conducted  either  by  the  Appellate  Court  or  by  the 
Court  from  whose  decision  the  appeal  is  made  under  the  orders  of  the 
Appellate  Court.  Provided  that,  iif  the  applicant  was  allowed  to  sue 
in  forma  pauperis  in  the  Court  below,  no  further  inquiry  in  re8|>ect  of  his 
pauperism  snail  be  necessary  unless  the  Appellate  Court  shall  see  special 
cause  to  direct  such  inquiry. 

871.  The  ORDER  passed  by  the  Appellate  Court  on  an  applica- 
tion  to  be  allowed  to  appeal  in  forma  pav^eris,  whether  for  the  admission 
or  rejection  of  the  application  shall  be  PINAL ;  but  if  the  applicatioB 
be  rejected  the  Appellate  Court  may,  if  it  think  proper  allow  the  appli- 
cant a  reasonable  time  for  the  preferring  an  appeal  on  a  stamp  of  the 
value  prescribed  for  appeals  from  decrees. 


CHAPTER  X. 
Of  Special  Appeals. 

372.  Unless  otherwise  provided  by  any  law  for  the  tiitte  being  in 
force,  a  special  appeal  shall  lie  to  the  Sudder  Court  from  all  decisions 
passed  in  regular  appeal  by  the  Courts  subordinate  to  the  Sudder  Court 
on  the  GROUND  of  the  decision  being  contrary  to  some  law  or  usaga 
having  the  force  of  law,  or  of  a  substantial  error  or  defect  in  law  in  the 
proceaure  or  investigation  of  the  case  which  may  have  produced  error 
or  defect  in  the  decision  of  the  case  upon  the  merits,  and  on  no  otha: 
ground. 

373.  The  application  for  the  admission  of  a  special  appeal  shall  be 
presented  in  the  Sudder  Court,  and  shall  be  accompanied  by  copies  of 
the  judgments  and  decrees  of  the  Lower  Appellate  Court  and  of  the 
Court  of  first  instance.  The  application  shall  oe  written  on  a  STAMP 
paper  of  the  value  prescribed  for  regular  appeals ;  but  if  the  applicant 
DO  unable  to  pay  for  the  stamps  recjuired  for  the  prosecution  of  the 
appeal,  the  Sudder  Court  may  admit  him  to  appeal  as  a  PAUPER, 
subject  to  all  the  rules  contained  in  Chapter  IX.  in  respect  to  appeiJs 
from  decrees  in  forma  pauperis  in  so  far  as  the  same  may  be  apphoEible. 

Ohap.  X.    Sections  378,  378,  374  and  475,  were  repealed  by  Act  82  of  1871,  ao  iiar  u 
Musj  lelate  to  Ondh,  See  "  Repealing  Enaotments'*  page  82. 

372.  There  is  no  special  appeal  in  Small  Cause  Court  Cases  See  Section  27.    Aet  29  of 
ia61,|M)«<. 

373.  The  words  **  within  the  period  prescribed  for  the  presentatton  of  a  momorandoa 
of  appeal"  were  repealed  by  Act  9  of  1671  Soe  *'  Bepealiag  fiaaotncnti''  page  79. 
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1374.  The  APPLICATION  SHALL  SET  FORTH  concisely  the 
grouuda  of  objection  to  the  decision  appealed  against*  without  argu- 
ment or  narrative,  and  such  grounds  shwl  be  numbered  consecutively. 
The  applicant  shall  not,  without  the  leave  of  the  Court,  be  heard  in 
support  of  any  other  ground  of  objection ;  but  the  determination  of  the 
Court  may  be  upon  any  ground  oa  which  a  special  appeal  would  lie. 


Ohpter  XI. 
Ileview  of  Judgment.  ' 

376.  Any  person  considering  himself  aggrieved  by  a  decree  of  a 
Court  of  originsd  jurisdiction,  from  which  no  appeal  shall  have  been 
prefei  red  to  a  Superior  Court — or  by  a  decree  of  a  District  Court  in  ap- 
peal, from  which  no  special  appeal  shall  have  been  admitted  by  tho 
b udder  Court — or  by  a  decree  of  the  Sudder  Court  from  which  either 
no  appeal  may  have  been  preferred  to  Her  Majesty  in  council,  or,  an 
appeal  having  been  preferred,  no  proceedings  in  the  suit  have  been  tran- 
emitted  to  Her  Majesty  in  Council — and  who,  from  the  discovery  of 
new  matter  or  evidence  which  was  not  within  his  knowledge  or  could 
not  be  adduced  by  him  at  the  time  when  such  d^ree  was  passed,  or 
from  any  other  good  and  sufficient  reason,  may  be  desirous  of  obtaining 
a  review  of  the  judgment  passed  against  him — may  apply  for  a  RE- 
VIEW OF  JUDGMElsT  by  the  Court  which  passed  the  decree. 

378.  If  the  Court  shall  be  of  opinion  that  there  are  not  any  suffi- 
cien  grounds  for  a  review,  it  shall  reject  the  application,  but  if  it  shall 
be  of  opinion  that  the  review  desired  is  necessary  to  correct  an  evident 
error  or  omission,  or  is  otherwise  requisite  for  the  ends  of  justice,  the 
Court  shall  grant  the  review,  and  its  ORDER  in  either  case,  whether 
for  REJECTING  the  application  OR  GRANTING  the  REVIEW, 
shall  be  FINAL.  Provided  that,  no  review  of  judgment  shall  be  gran- 
ted without  previous  NOTICE  to  the  opposite  party  to  enable  him  to 
appear  and  bo  heard  in  support  of  the  decree  of  which  a  review  is  solici- 
ted. 

379.  If  the  Court  to  which  the  application  for  a  review  of  its 
Judgment  has  been  presented  be  a  Court  consisting  of  two  or  more 
JnagGS,  whenever  the  Judge  or  Judqjes  who  may  have  passed  the  de- 
cree, or  if  the  decree  have  been  passed  by  two  or  more  Judges,  when 
any  of  such  Judges  shall  continue  attached  to  the  Court  at  the  time  when 
the  application  for  a  review  is  presented,  and  shall  not  be  precluded  by 
absence  or  other  cause,  for  a  period  of  six  months  after  the  application 
from  considering  the  judgment  to  which  the  application  refers,  it  shall 
NOT  be  COMPETENT  TO  any  OTHER  JUJ&GE  of  the  same  Court 
TO  ENTER  UPON  a  CONSIDERATION  OF  the  merits  of  the  APPI- 
CATION,  and  record  an  order  or  opinion  thereon. 

380.  When  application  for  a  review  of  jud^ent  is  granted,  a  note 
thereof  shall  be  made  in  the  REGISTER  of  Suits  or  appeals   (as  thei 

375.    Bepealed  by  Act  23  of  1861,  Seo  "  RcpoalingEnactmente"  page  43. 
877.    Fart  of  this  Seotion  waa  repealed  by  Act  7  of  1870,  See  "  Bei»oaliog  ExuiotmeDt«** 
page  70. 

The  remaintai^  by  Act  9  o'f;;i871,  See  "  Eepcaling  Enactmenta"  page  79. 
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caso  may  bej,  and  the  Court  shall  give  such  order  in  rcj^rd  to  the  RlJ- 
IIEAEING  of  the  suit  as  it  may  deem  proper  in  the  circamBtaacea  of 
the  cose. 


Chapter  Xn. 
Miscellaneous. 

382.  £xcept  so  far  as  relates  to  the  examination  of  witnesses  under 
Commission  and  to  the  execution  of  decrees  out  of  the  jurisdiction  of 
the  Court -^  hy  which  they  were  passed,  this  Act  shall  not  extend  to  any 
suit  instituted  in  any  COURT  FOR  the  more  easy  recovery  of  SMALIi 
DEBTS  and  demands  in  CALCUTTA,  MADRAS,  AND  BOMBAY. 

383.  Nothing  in  this  Act  shall  be  held  to  alter  or  affect  the  juris- 
diction or  procedure  in  Civil  cases  of  VILLAGE  MOONSIFFS  or 
Village  OR  D'strict  PUNCHAYETS  under  the  provisions  of  tho 
MAD  It  AS  Code;  or  the  jurisdiction  or  procedure  of  Military  COURTS 
OF  REQUEST;  or  the  jurisdiction  or  procedure  of  a  single  Officer  duly 
authorized  and  a;)pointed  under  the  rules  in  force  in  the  Presideacies  of 
port  St.  George  and  Bombay  respectively,  for  the  trial  of  small  suits 
in  MUitary  Bazars  at  CANTONMENTS  and  Stations  occupied  by  the 
Troops  of  those  Presidencies  respectively;  or  by  PUNCHAYETS  in 
regard  to  suits  against  Military  persons*  according  to  the  rules  in  force 
tinder  the  Presidency  of  Port  St.  George. 

384;  Nothing  in  this  Act  shall  be  held  to  affect  the  jurisdiction  ex- 
ercised by  rortain  JAGHEERDARS  and  other  authorities  invested 
with  powers  under  the  provisions  of  Regulation  XIIL  1830  of  tho 
Bombay  Code  (for  vesting  certain  Jagheerda/rst  8urinjameedarsi  and  E^ 
tr  •  dars  with  the  power  (yf  deciding  suits  within  the  boundaries  of  their  res- 
pectivr  estates)  and  Aet  XV.  of  1840  (for  extending  Begulatlons  XV,  1827 
11/nd  XIII,  1830  of  the  Bombay  Code,  to  tihe  Agents  of  Foreign  Sovereigns)^ 
or  their  procedure  in  the  exercise  of  such  jurisdiction;  or  to  affect  suits 
iustituted  under  REGULATION  XL  1816  of  the  BENGAL  CODE. 
(for  recivingi  trying  ond  deciding  claims  to  the  right  of  inheritance  or  swh 
cession  in  ceiiain  Tributaryestates  in  Zillah  Buttah),  or  cases  of  the  na- 
tm-e  defined  in  REGULATION  XXIX.  18^7  (for  bringing  under  the 
operation  of  the  Regulations  the  Bombay  Territoriee  in  ^  Dekkan 
and  Khandeish),  REGULATION  VII.  1880  (for  bringing  under 
the  operation  of  the  Regulations  the  Territories  comprised  in  the  the 
Southern  U'lratha  Country)  REGULATIONS  I,  AND  XVI.  1831 
ol  the  Bombay  Code  (for  extetiding  the  ju/risdiction  of  the  Ageni 
of  Government  in  the  Dekkan  and  Khandeish  and  of  the  Poliiical 
Agent  in  the  South  <  a  MarcUha  Country  over  suits  in  which  certain 
'privileged  r".o)ts  arr  concerned),  ACT  XIX.  OF  lS3b  relating  to 
the  jurisdiction  and  authority  of  the  Assistant  to  the  Ageni  for  Sirdars  in 
the  Dehldn),  and  ACT  Xlli.  of  1842  (to  enable  the  holders  of  revenue 
xohich  has  been  alienated  to  them  by  the  State  to  collect  that  revenue  wiVtin 
the  Presidency  of  Bombay)  :  except  that  such  suits  and  cases,  and  the  re- 
gular and  special  appesSs  to  the  Civil  Courts  allowed  therein,  shall  be  re- 
ceived, heard,  and  determined  under  the  rules  laid  down  in   this  Act, 

381.  Bepealed  by  Act  23  of  1861  See  "  Bepealing  Enactments"  page  43. 

382.  The  words  "  in  any  Court  of  Judicature  oetabliihed  by  Boyal  charter,  or**  Were  re- 
pealed by  Act  14  of  1870, 6eo  **  fiepealiog  Bnactmooto"  pago  74. 
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unless  wlicrc  those  rules  are  inconsistent  with  any  Bpecific  provisions 
contained  in  the  Regulations  and  Acts  aboYc  quoted. 

385.  This  Act  shall  not  take  effect  in  any  part  of  the  TERRITO- 
RIES NOT  SUBJECT  TO  the  gencr^il  REGULATIONS  of  Bengal 
Madras,  and  Bombay  until  the  same  shall  be  extended  thereto  by  the 
Governor  General  in  Council  or  by  the  Lacal  Government  to  which 
6uch  territory  is  subordinate  and  notiiied  in  the  Gazette. 

386.  The  following  words  and  expressions  in  this  Act  shall  havo 
the  MEANINGS  hereby  assigned  to  thorn  unless  there  be  something 
in  the  subject  or  context  repugnant  to  such  construction  (that  is  say) : — ■ 

Words  importing  the  singular  NUMBER  shall  include  the  plural 
number,  and  words  importing  the  pliiral  number  shall  include  the  sin- 
gular number. 

Words  importing  the  masculine  GENDER  shall  include  females. 

The  local  jurisdiction  of  a  Principal  Ciril  Court  of  original  juriB-* 
diction  shall  be  deemed  a  DISTRICT  for  the  purposes  of  this  Act;  and 
the  words  "  DISTRICT  COURT*'  shall  mean  such  Court. 

In  any  part  of  the  British  territories  in  India  to  which  this  Act 
may  be  extended  under  the  provisions  of  Section  385,  the  expression 
**S UDDER  COURT"  shall  be  deemed  to  include  the  highest  Civil 
Court  of  Appeal  in  such  part  of  the  said  territories. 

388.  From  and  after  the  time  when  this  Act  shall  come  into  ope- 
ration in  any  part  of  the  British  territories  in  India,  the  PROCEDURE 
tjf  the  Civil  Courts  in  such  part  of  the  said  territories  shall  be  REGU- 
LATED by  this  Act.  and  except  as  otherwise  provided  by  this  Act, 
BY  NO  OTHER  LAW  or  Regulation. 


SCHEDULE  A,  referred  to  in  the  loregoing  Scheme  of  Frocedoro. 


Court  of  the  bf  holden  at 

Rkgistkb  or  Civil  Scits  in  the  year  18 


885.    See  Section  89  Act  28  of  1861 ,  post. 

887.    Kcpealed  l>y  Act  14  of  1870,  See  "  Repealing  Enactmenta"  page  7 1, 
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ECHEDULE  B. 

No,  of  8mt 

In  iho  Court  of  at 

natxtiff. 

DefcDdant. 
(Name,  description,  and  address  J 
TThereas  [htrt  enter  Oit  name,  dcMcription^  and  addrtst  of  tht  PlaitOiff]  has  institnted  a  rait  in 
this  Court  against  you  [htrt  tuue  tkt  pnrtievlart  of  t/U  claim  o*  in  the  Segister]  :  yon  are  hereby 
summoned  to  appear  in  this  Coiut  in  person  on  the  day  of  at  in  the  foreno<m 

[if  nM  tptcinUjf  required  to  appear  in  pereon,  etate —  *'  in  person  or  by  a  pleader  of  the  Oourt  duly  is- 
etrueted  and  able  to  An^toer  iUl  material  quetHone  relating  to  the  «ut(,  or  leho  ehaU  be  accompanied  hjf 
eome  other  person  able  to  answer  aU  such  questions"  ]  to  answer  the  aboTenamed  plantiff.[jy  c&« 
summons  be  for  the  fnal  disposed  qf  the  suitf  this  further  dirfction  shaU  be  aJd^d  here — ^  and  as  the 
flap  Jlxed  for  your  appl^aranu  is  appointed  for  the  final  disposal  of  the  suU^  pov  must  be  prepared  to 
produce  all  pour  witnesses  on  that  dap"]  ;  and  you  are  hea*eby  r.^inired  to  take  notice  that  in 
aefsult  of  your  appearance  on  the  day  before  mentioned,  the  suit  will  be  beard  and  determinetl 
in  yoiir  absenise  ;  you  will  bring  with  yon(  or  send  by  your  agent;  [hert  mention  any  document, 
the  production  of  which  may  be  required  by  the  plaintif]  which  the  plantiff  desires  tO  inqiect,  sad 
any  document  on  which  you  intend  to  nly  in  support  of  your  defence. 


SCHEDULE  C  to  the  foregoing  Scheme  of  Procedure. 


COUBT  AT 


Bboistxb  or  Afpbau  ntoM  Dbcrsxs  in  thfe  year  18. 


SCHEDULE  D  to  the  foregoing  Scheme  of  Prooedure. 


SuoDEB  Court  at 


BsoxsTSB  of  Special  Appbals. 


Appbllast.  Rbspoudbiit. 


1 


Dbcrbb  Appbalbo 

FBOM. 


k 


Appbabavcb. 


JUDaMXBT. 
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MISCELLANEOUS  ACTS  RELATING  TO 
CIVIL  PROCEDURE. 

In  Chronological  Order. 


Act  No.  XXni.  of  1840. 

An  Aci  for  execution  toiihin  tJie  local  limits  of  the  jv/risdiction  of  Her 

MajetttfB  CourtSf  legal  prcceaa  issued  ly  authorities  in  the  Mofussil. 

L  Whereas  great  inconvenience  has  been  experienced,  in  conse- 
qnence  of  the  difficulty  of  procuring  the  attendance  as  witnesses  before  the 
Mofussil  authorities  of  persons  resident  within  the  local  limits  of  Her 
Majesty's  Supreme  Courts,  and  in  consequence  of  justice  being  often 
frustrated  by  reason  of  persons  and  property  within  such  limits  being 
exempted  from  process  issued  by  such  authorities,  which  has  also  oc- 
casioned  inconvenience  to  the  inhabitants  within  such  limits,  in  suits  in 
the  Mofussil  Courts  to  which  they  are  parties ; 

It  is  hereby  enacted,  that  any  writ,  warrant,  or  other  PROCESS 
ISSUED  by  any  Court,  Judge  or  Magistrate  in  the  terrifcories  BE- 
YOND  the  LOCAL  LIMITS  OF  the  SUPREME  COURTS  of 
Calcutta,  Madras,  and  Bombay,  respectively,  MAY  BE  EXECUTED 
"WITHIN  those  limits  in  manner  following.  A  copy  of  such  writ, 
warrant,  or  other  process  authenticated  as  such  by  the  attestation  of  the 
Court,  Judge,  or  Ma^strate  signing  or  issuing  the  same,  accompanied 
by  a  certified  translation  in  the  English  language,  shall  be  presented  to 
any  Judge  of  Her  Majesty's  Courts,  who  may  thereupon,  under  his  hand 
and  signature,  indorse  and  direct  the  same  to  be  executed  within  the 
local  limits  of  any  of  Her  Majesty's  Courts  by  the  SherifiT,  or  by  any 
.  Justice  of  the  Peace  according  to  the  nature  of  such  writ,  warrant,  or 
other  process. 

II.  And  it  is  hereby  provided,  that,  upon  the  delivery  of  every 
such  writ,  warrant,  or  process  so  indorsed  as  aforesaid  to  any  such 
Sheriff  as  aforesaid,  evei^  such  SHERIFF  shall  make  a  memorandum 
of  the  date  of  such  delivery,  and  SHALL  EXECUTE  SUCH  writ, 
warrant,  or  PROCESS  in  like  manner  as  if  the  same  had  originally 
issued  firom  any  of  Her  Majesty's  Courts,  and  had  been  deUrered  at  the 
date  as  appearmg  by  the  memorandum;  and  such  Sheriff  shsill  make 
no  distinction  ae  to  priority  or  otherwise  between  the  execution  of  any 

Act  23  of  1840.    Tliia  Act  wu  ext«zidcd  to  tho  etr&itr  tettlement  Ij  Act  7  of  1869, 
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writ,  warraut,  or  other  jrof'OBS  originally  issued  from  any  of  Her  Majes- 
ty*8  Courts,  and  the  execution  of  any  writ,  warrant,  or  other  process 
under  this  Act.  But  every  writ,  warrant,  and  other  process,  whether 
original  or  indorsed  as  aforesaid,  shall,  amongst  each  other,  be  subject 
to  the  same  rules  touching  the  mode  and  order  of  execution  as  are 
now  established  in  respect  of  writs,  warrants,  and  other  process  original- 
ly issued  from  Her  Majesty's  Courts  of  Justice. 

IIT.  And  it  is  hereby  enacted,  that  every  such  SHERIFF  shall 
be  LIABLE  to  be  yroceeded  against  in  Her  Majesty's  Courts  of 
Justice  for  all  matters  touching  the  execution  of  any  writ,  wairant,  or 
other  process  executed  under  this  Act,  in  like  manner  as  if  the  same 
had  originally  issued  from  any  of  Her  Majesty's  Courts  of  Justice.  And 
all  persons  and  property,  seized  or  detained  under  any  writ,  warrant,  or 
process  executod  by  virtue  of  this  Act,  shall  be  dealt  with  in  like  man- 
ner as  if  such  persons  or  property  had  been  seized  or  detained  under 
the  like  writ,  warrant,  or  other  process  issued  from  any  of  Her  Majos- 
ty's  Courts  of  Justice. 

IV.  And  it  is  hereby  enacted,  that  all  PERSONS  DISOBEY- 
ING or  OBSTKUCTI  G  the  execution  of  any  writ,  warrant  or  other 
PROCESS  indorsed  under  this  Act,  shall  be  PUNISHABLE  in  Her 
Majestj''8  Courts  of  Justice,  in  like  manner  as  if  the  same  had  issued 
from  such  Courts :  Provided  always,  that,  in  the  case  of  process  for  the 
attendance  of  witnesses.  Her  Majesty's  Courts  shall  be  governed  by  the 
like  rules  touching  expenses  and  other  matters  as  are  established  in 
regard  to  subpoenas  issued  from  such  Courts. 

V.  And  it  is  hereby  enacted,  in  the  case  of  persons  seized  or  de- 
tained by  virtue  of  any  writ,  warrant,  or  other  process  executed  under 
the  authority  of  this  Act  by  any  Juptice  of  the  I'eace  or  by  any  Sheriff, 
that  it  shall  be  the  duty  of  e^ery  such  SHKRIPF  or  Justice  ot  the 
Peace,  if  so  required  by  the  endorsement  of  the  Judge,  TO  DELIVER 
the  PARTY  IN  CUSTODY  TO  such  AUTHORITY  or  persons  as 
shall  be  particularly  SPECIFIED  in  such  endorsement  and  who 
shall  have  been  charged  with  the  execution  of  the  writ,  warrant,  or  o- 
ther  process  by  the  authority  originally  issuing  the  same,  and  for  that 
purpose  to  cause  the  party  m  custody  to  be  conveyed  to  any  place  with- 
in the  Company's  territories  beyond  the  local  limits  of  the  jurisdiction 
of  Her  Majesty's  Courts. 

VI.  And  it  is  hereby  provided,  that  in  the  case  of  any  writ,  warrant, 
or  other  process  required  to  be  endorsed  under  the  authority  of  this  Act, 
it  shall  be  lawful  for  the  Judge,  who  shall  be  required  to  endorse  the 
same,  to  remit  the  same  for  AMENDMENT  to  the  authority  issuing 
the  same,  if  the  same  shall  appear  to  be  defective  in  any  matter  of 
form. 

VII.  And  it  is  hereby  provided,  that,  in  the  case  of  any  writ  war- 
rant, or  other  process  required  to  be  endorsed  under  the  authority  of 
this  Act,  for  the  seizure  or  detention  of  any  person,  it  shall  be  lawful 
for  the  Judge,  who  shall  be  required  to  endorse  the  same,  to  direct  by 
endorsement  that  BAIL  (the  amount  and  number  of  sureties  to  be  spe- 
cified in  such  endorsement, )  may  be  taken  ;  and  for  this  purpose  to  call 
for  euch  documents  and  to  make  such  inquiry  as  he  shall  think  proper* 
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8.  Aad  whereas  it  is  expdient,  that  offenders  sentenced  by  the 
MofasBil  authorities  to  imprisonment,  with  or  without  hard  labour, 
should  be  subjected  to  the  most  improved  rules  of  prison-disciijline, 
which  cannot  in  all  cases  be  conveniently  done,  except  in  the  prisons 
locally  situate  within  the  jurisdiction  of  Her  Majesty's  Supreme  Courts ; 
it  is  hereby  enacted,  that  all  civil  and  criminal  jails  and  houses  of 
correction  within  the  jurisdiction  of  any  of  Her  Maiesty's  Supreme  Courte 
shall  according  to  the  nature  of  the  case,  be  liable  to  be  used  by  the 
Sheriff  for  the  purposes  of  this  Act,  and  the  parties  imprisoned  therein 
under  the  authority  of  this  Act  shall  be  liable  to  the  prison-discipline 
thereof,  and  all  SENTENCES  of  imprisonment  passed  by  any  Judge, 
Court  or  Magistrate  in  the  territories  of  the  East  India  Company,  BE- 
YOND the  LOCAL  LIMITS  of  Her  Majesty's  Supreme  Court,  MAY 
BE  EXECUTED  in  whole  or  m  part  WITHIN  ANY  of  the  JAILS  or 
HOUSES  OF  CORRECTION  aforesaid,  provided  that  a  Copy  of  the 
warrant  of  commitment,  or  other  process  authorizing  the  imprisonment 
be  so  indorsed  as  afores^d,  and  such  indorsement  contain  the  necessary 
directions. 


ACT  No.  VIII.  185a 

An  Ad  for  revnvnerating  the  SheHffs  of  Calcutta,  Madras »  and  Bombay 

for  tl^e  execution  of  Mofusnl  i^ocesa  under  Act  XXII L  of  1840. 

For  making  better  provision  for  the  Sheriffs  of  Calcutta,  Madras, 
and  Bombay,  in  remuneration  for  the  execution  of  legal  process  issued 
by  Courts  out  of  the  said  towns  respectively.  It  is  enacted  as  follows : — 

1.  The  several  SUDDER  COURTS  of  the  Presidency  of  Fort 
"William  in  Bengal,  and  the  Sudder  Courts  of  the  Madras  and  Bombay 
Presidencies  respectively  SHALL  MAKE,  and  from  time  to  time 
amend,  a  TABLE  OF  reasonable  FEES,  to  be  taken  on  account  of  the 
execution  by  the  Sheriff  in  such  Presidency  of  any  le^  process  issued 
by  any  Court,  Judge,  or  Magistrate,  beyond  the  jurisdiction  of  the  seve- 
ral Supreme  Courts  established  by  Royal  Charter  in  Calcutta,  Madras, 
and  Bombay,  and  of  the  sums  to  be  allowed  for  costs  of  advertisements 
or  oth€^  notifications  of  sales  of  property,  according  to  the  amount  of 
the  decrees  to  be  satisfied  by  such  sales, — which  fees  and  sums  shall  bo 
payable  by  the  party  applying  for  the  process  before  it  is  sent  to  the 
Sheriff  for  execution,  and  shall  bo  deemed  costs  in  the  cause. 

2.  The  said  TABLE  OF  FEiJS  and  sums,  when  made  or  amenij 
ed  as  aforesaid,  SHALL  BE  SUBMITTED  by  the  Sudder  Court  ot 
the  Lower  Provinces  of  the  Presidency  of  Fort  William  to  the  Governor 
of  Bengal,  and  by  the  Sudder  Court  of  the  North- Western  Provinces  of 
the  said  Presidency  to  the  Lieu-Tenant- Governor  of  those  Provinces, 
and  by  the  Sudder  Courts  of  Madras  and  Bombay  respectively  to  the 

Sec  8.    Bepealed  so  far  as  it  rdates  to  the  Bengal  Division  of  the  Fresideney  of  Fort 
William  by  Act  2  of  1864,  l^engal  CoundL  See  '*  Repealing  Enactments"  page  103. 

Also  repealed  so  fAr  as  it  aifects  the  Presidency  of  Fort  Saint  Qeoxge  by  ){ad]?M  Act  6  of 
18«9,  See  *♦  Repealing  Enactment*"  p»»ge  121 . 
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Governor  in  Council  of  the  Presidencies  in  which  each  Courts  respec- 
tively have  jurisdiction,  FOli  his  APPKOVAL;  and  the  said  table 
of  fees  and  sums  shall  have  full  force  and  effect,  and  the  foes  and  sums 
therein  mentioned  nxaj  be  lawfully  demanded  and  taken,  from  and  af- 
ter the  approval  thereof  by  the  said  Governor,  Lieutenant-Governor,  or 
Governor  in  Council,  as  the  case  may  bo. 

3.  Every  such  Court,  Judge,  and  Magistrate,  issuing  process  as 
aforesaid,  shall  cause  a  separate  ACCOUNT  TO  BE  KEPT  of  the  amount 
OF  ALL  FEES  and  sums  so  paid,  and  shall  from  time  to  time,  as 
directed  by  Government,  cause  the  amount  thereof  to  be  paid  into  the 
local  Treasury. 

4.  The  GOVERNMENT  of  each  of  the  Presidencies  and  Pro- 
vincofl  aforesaid  SHALL  TWICE  IN  EACH  YEAR  account  for  and 
PAY  over  to  the  SHERIFF,  for  the  time  being,  the  amount  of  fees 
and  sums  so  paid,  after  deductmg  all  necssary  expenses  of  receiving 
and  keeping  account  thereof,  and  remitting  the  nett  proc-eeds  thereof  to 
Calcutta,  Madras,  ox  Bombay,  as  the  case  may  be ;  or,  where  the  amount 
has  accrued  in  the  shrievalty  of  more  than  one  Sheriff,  shall  apportion 
the  sum  paid  accordingly  between  the  Sheriff  for  the  time  being,  and 
the  then  late  Sherifl. 

5.  The  said  GOVERNMENTS  respectively  MAY  COMPOUND 
WITH  the  SHERIFF  FOR  a  MONTHLY  PAYMENT  to  be  made 
to  him  instead  of  such  fees  and  sums  and  during  such  composition 
may  appropriate  the  said  fees  and  sums  to  the  purposes  of  Go- 
vernment. 

6.  Over  and  above  such  fees  and  sums,  or  any  such  monthly  pay- 
ment received  instead  of  such  foes  and  sums,  the  Sheriff  shall  be  entitl- 
ed to  a  FEE  after  the  rate  ot  rupees  eight  annas  FOR  each  two  hundred 
Rupees  of  the  value  of  any  GOODS  or  property  taken  and  SOLD  by  him 
in  execution  of  any  process  issued  by  any  Court,  Judge,  or  Magistrate 
beyond  the  local  jurisdiction  of  the  said  Supereme  Courts,  which  fee 
Bhall  be  taken  to  cover  all  expenses  connected  with  the  seizure  and  sale, 
except  the  expense  of  advertisements. 

7.  No  fee  estimated  upon  the  amount  of  the  sum  for  which  any 
person  is  taken  in  execution,  shall  be  payable  to  the  Sheriffs  of  Cal- 
cutta, Madras,  or  Bombay,  or  any  of  their  Bailiffs  for  taking  the  body 
of  any  person  in  execution  on  any  process  issued  by  any  Court,  Judge,  or 
Magistrate  out  of  the  local  jurisdiction  of  the  said  Supreme  Courts  res- 
pectively ;  but  instead  thereof,  such  FEES  shall  be  pavable  to  the 
Sheriff  FOR  TAKING  THE  BODY  of  any  person  fN  EXECU- 
TION of  any  such  process  as  shall  be  SETTLED,  from  time  to  time, 
BY  the  SUDDER  COURT  as  aforesaid. 

8.  If  any  person  taken  in  execution  on  any  such  process  shall  es- 
cape out  of  the  legal  custody  of  the  Sheriff,  the  Shenff  shall  not  be 
liable  to  an  action  of  debt  for  such  escape,  but  shall  be  liable  only  to  an 
action  upon  the  case  for  damages  in  consecjuence  of  such  escape,  sns- 
tained  by  the  person  or  persons  at  whose  suit  the  priaonor  was  taken. 
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ACT  No.  XXXill,  of  1852. 

An  Act   to  facilitate  the  enforcement  of  jvdgments  in  places  heyond  ih6 
jurisdiction  of  the  Courts  pronouncing  the  same, 

1.  Every  PARTY,  who  shall  have  obtained  a  jadgment  in  any 
Ck>urt  of  Hor  Majesty,  or  of  the  East  India  Company,  in  any  part  of  th^ 
territories  under  the  Government  of  the  East  Inaia  Company,  or  ill 
any  Court  established  by  the  authority  of  the  Governor- General  of  In- 
dia in  Council  in  the  territory  ofany  foreign  Prince  or  State,  and  who  shall 
fee  unable  to  enforce  or  obtain  satisfaction  of  the  same  by  execution  with- 
in the  jurisdiction  of  such  Court,  MAY  ENFOECE  or  obtain  EXECU- 
TION  of  the  same  IN  ANY  PART  OF  the  said  territories  under  the 
Government  of  the  East  INDIA  Company  in  manner  following. 

2.  The  party  may  apply  to  the  Court  which  shall  have  pronounc- 
ed such  judgment  for  a  COPY  thereof,  AND  also  for  a  CERTIFI- 
CATK  THAT  SATISFACTION  of  such  jiidgment  has  NOT  been  OB- 
TAINED  by  executi6n  Within  the  jurisdiction  of  the  said  Court,  alscr 
for  a  copy  of  any  order  for  execution  of  such  judgment  that  may  have 
been  passed,  and,  if  necessary,  for  a  translation  of  the  said  judgment 
and  order  for  execiition  into  the  English  language.  The  Court,  unless 
there  be  any  sufficient  reason  to  the  contrary,  snail  cause  such  copy  and 
certificate,  and  translation  if  necessary,  to  be  furnished,  and  the  same 
shall  be  signed  by  the  judge,  or  one  or  the  judges  ctf  the  Court,  and 
scaled  with  the  seal  of  the  Court* 

3.  If  such  Court  shall  be  the  PRINCIPAL  CtVIL  COURT  of 
original  jurisdiction  in  the  district,  the  judge  shall  desciibe  himself  ac- 
cordingly in  the  certificate,  and  shall  also  name  the  Court  and  tho 
district. 

4.  If  the  COURT  shall  NOT  be  THE  PRINCIPAL  CIVIIi 
'COURT  of  original  jurisdiction  in  the  district,  the  copy  of  the  judgment 
and  of  the  or<£r  for  execution,  if  any,  the  certificate  of  the  judge,  and 
tho  translation,  if  any,  shall  without  delay  be  transmitted  to  the  princi- 
pal Civil  Court  of  original  jurisdiction  in  tho  district,  and  the  judge  or 
one  of  the  judges  of  such  Court  shall  issue  a  certificate  under  his  hand 
and  the  seal  or  the  Court,  verifying  the  signature  of  the  judge  of  tho 
tJourt  in  which  the  judgment  shall  have  been  given  to  the  aocuments 
above-mentioned  ;  and  in  such  certificate  the  judge  signing  the  sama 
shall  describe  himself  as  the  jndge,  or  one  of  the  judges  of  the  principal 
Civil  Court  of  the  district,  and  shall  also  name  the  Court  and  tlia 
district. 

5.  AU  COPIES.  TRANSLATIONS,  AND  CERTIFICATE^, 
which  may  be  furnished  by,  or  transmitted  to  the  principal  Civil  Court 
of  original  jurisdiction  in  the  district  in  which  such  judgment  shall  have 
been  given,  SHALL  BE  TRANSMITTED  by  such  Court  without  delay 
TO  the  PRINCIPAL  CIVIL  COURT  of  original  jurisdiction  in  the 
district  IN  WHICH  the  PARTY  MAY  WISH  to  have  JUDGMENT 
ENFORCED  or  executed,  and,  if  si'ich  last-mentioned  Court  be  the 


Act  33  of  1852.  The  vhole  Act  except  so  far  as  it  relates  to  the  enforoement  of  Judg- 
ments by  any  Court  establisshed  by  Royal  Charter  and  also  except  po  far  as  it  relates  to  the 
enforcement  of  decrees  of  Military  Courts  of  Bequests,  was  repealed  by  Act  10  of  1861,  Sco 
*'  Repealing  £Inactmenta"  page  40. 


Digitized  by  VjOOQIC 


'74  idSCELLANEODS   ACTS. 

Saprcme  C^ort  of  Jndicatore  of  either  of  the  Prefiidcncies,  to  the  Trd^ 
thoQOtary  of  the  '^  oart ;  and  sach  Court  shall  cause  the  said  docaments 
io  be  filed  therein  without  any  proof  of  the  judn^ent  or  order  for  ex- 
ecution, or  of  the  copies  thereor  or  of  the  translations,  if  any,  or  of  the 
«eal  or  jurisdiction  of -any  Court,  or  of  the  signature  of  wiy  judge,  un- 
less  the  Court  to  which  such  documents  shall  be  transmitted  shalF, 
under  any  peculiar  circumstances  to  be  specified  in  an  order,  require 
the  same. 

,  6.  The  COPY  OF  anv  JUDGMENT  or  of  any  oMer  for  execution 
WHEN  FILED  in  the  Court  to  which  it  shall  be  transmitted  for  the 
purpose  of  being  executed  or  enforced  As  aforesaid,  SHALL  for  such 
purpose  HAVE  the  SAAfE  EFFECT  AS  A  JUDGMENT  or  order  for 
execution  made  by  such  Court,  and  may  be  enforced  or  executed  by  such 
Court  or  any  Court  subordinate  thereto,  to  which  it  may  intrust  tne  en- 
forcement or  execution  thereof. 

7.  When  application  shall  be  made  to  any  of  the  said  Courts  to 
enforce  or  execute  the  judgment  of  any  other  Court  as  aforesaid,  the 
COURT,  to  which  the  ap^ication  shah  be  made  or  referred,  SHALL 
proceed  to  enforce  or  EXECUTE  the  same  ACCORDINt^  TO  ITS 
OWN  RULES  and  mode  of  procedure  in  like  cases  ;  and  the  last  men- 
tidned,C<?urt  shall  take  cognizance  of  and  punish  aU  wrongful  acts  or 
irregularities  done  or  committed  in  enforcmg  and  executing  Such  judg- 
ment ;  and  all  persons  disobeying  or  obstructing  the  enrarcement  or 
execution  of  any  such  judgment  shall  be  punishable  by  such  last-men- 
tioned Court,  in  the  same  manner  as  if  tne  said  judgnient  had  been 
pronounced  by  duch  Court. 

8.  The  decrees,  of  which  execution  is  to  be  general  of  anj  MILI- 

??ARY  COURTS  of  Requests  holden  within  the  said  territories  under 
he  Government  of  the  East  India  Company,  or  mentioned  in  Section 
17,  Act  No.  11,  1841,  may  be  enforced  in  the  manner  provided  by  this 
Act.  No  such  decree,  however  shall  be  enforced  under  this  Act  against 
the  person  of  the  debtor,  if  a  soldier.  In  the  case  of  a  decree  of  a  Mili- 
tary Court  of  Requests  the  copy,  decree,  and  certificate,  and  translation, 
if  any  shall  be  signed  by  the  Officer  Commanding  the  station  or  can- 
toiurient,  who  shall  deficribe  himself  accordingly  ;  and  no  proof  of  the 
decfee,  or  df  the  signature  or  appointment  of  such  Officer,  or  of  the 
jurisdiition  of  the  C)ourt,  shall  be  necessary,  unless  the  Court  to  which 
the  sam'e  may  be  presented  shall  think  fit,  under  any  pecular  circuxn- 
stances  to  be  specified  in  eai  order,  to  require  the  same. 

10,  An  APPEAL  shall  lie  from  any  order  for  the  enforcement  or 
execution  of  a  judgment  under  this  Act  in  the  same  manned*,  and  sub- 
ject to  the  same  rules  and  regulations,  as  if  the  judgment  had  been  ori« 
ginally  given  by  the  Couft  mafldng  such  order. 

11.  in  this  Act  the  word  "  JUDGMENT"  means  a  judgment  in  a 
civil  suit  or  proceeding,  and  includes  any  final  decree  or  order  in  a  civil 
suit  or  proceeding.  The  word  **  PARTY"  shkll  include  ^ny  person 
who  would  be  entitled  to  maintain  a  suit  upon  the  iudgment.  The 
masculine  GENDER  shall  include  the  feminine,  and  the  singular 
NUMBER  shall  include  the  plural. 

Sec  9.    Repeated  by  Act  7  of  1870,  See  "  Bepealing  EnaotraeotV*  page  6$>. 
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AOT  No.  yXXTV.  of  1855. 

An  Ad  to  eooplcnn  and  amend  Act  XXXIII,  of  1852< 

Whereas  doubts  have  arisen  whether  a  Court  to  which  applicatioa 
16  made  to  enforce  or  execute  a  judgment  under  the  provisions  of  Act 
83  of  1852,  has  power  to  inquire  into  the  validitj  of  tne  judgmeut ;  and 
it  is  expedient  to  remove  such  doubts,  and  to  prevent  any  such  Court 
from  inquiring  into  the  validity  of  a  judg:ment  in  respect  of  which  it 
has  no  appellate  jurisdiction,  and  to  provide  for  a  stay  of  execution  when 
such  Court  thinks  it  reasonable  that  the  validity  of  the  judgment  shoidd 
be  inquired  into ;  It  is  enacted  as  follows : 

li  The  Court  to  which  application  is  made  to  enforce  or  execute  a 
judgment  under  the  provisions  of  Act  33,  of  1852,  shall  not  have  POW- 
ER TO  INQUIRE  INTO  the  VALIDITY  OF  such  JUDGMENT 
unless  it  appear,  upon  the  face  of  such  judgment,  that  the  Court  by 
which  the  judgment  was  given  had  no  jurisdiction  to  pronounce  the 
same. 


2.    The  Court  to  which  the  application  is  made  may,  upon  reason- 


appellate  jurisdiction  in  respect  of  the  judgment  or  execution  thereor, 
for  an  order  to  stay  the  execution,  or  for  any  other  order  relating  ta 
the  judgment  or  the  execution  thereof,  which  such  Court  of  first  ins- 
tance or  Court  of  Appeal  might  have  made  if  execution  had  been  issued 
by  the  Court  of  first  mstance,  or  if  application  for  execution  had  been 
made  to  Bdch  Court ;  and  in  case  the  property  or  person  of  the  judg- 
ment^debtor  shall  have  been  seized  under  an  execution,  the  Court  which 
issued  the  execution  may  order  the  restitution  ot  the  property,  or  the 
discharge  of  the  person  of  the  debtor,  in  the  meantime. 

8.  Before  making  an  order  to  stay  execution,  or  for  the  restitution 
of  property,  or  the  discharge  of  the  jud^ent-debtor,  under  this  Act, 
the  Court  may  require  such  SECURITi  from,  or  impose  such  condi- 
tions upon,  the  judgment-debtor,  as  it  may  deem  reasonable. 

4.  Any  ORDER  OF  the  COURT  IN  WHICH  the  JUDGMENT 
was  GIVEM  or  of  such  Court  of  Appeal  as  aforesaid,  shall  be  BIND- 
ING upon  the  Court  to  which  the  application  for  execution  was  made, 
and  shall  be  a  sufficient  indemnity  for  all  persons  acting  in  execution  of 
process  issued  by  such  last-mentioned  Court. 

5.  No  DISCHARGE  OF  a  DEFENDANT  under  the  provisions 
bf  this  Act  shall  prevent  him  from  being  RE -TAKEN  in  execution  of 
the  judgment. 

6«  This  Act  shall  be  read  with,  and  taken  as  part  of  Act  83  of 
1862. 

Act  84  of  1855.  The  whole  Act  except  so  far  it  relates  to  the  enforcement  of  Judg- 
ments Inr  ao7  Court  established  by  Rojral  Charter,  was  repealed  by  Act  10  of  18C1,  See  "  Ba- 
t>ealiiig  £oactment«"  page  121. 
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ACT  No.  XXIII.  of  1861. 

An  Act  to  amend  Act  VI IL  o/1859  (for  simplifying  the  Procedure  of  Hie 
Courts  of  Civil  Judicature  not  established  by  Eoyal  Charter.) 

Whereas  it  is  expodieut  to  amend  Act  VIII.  of  1859  (for  simplify- 
ing the  Procedure  of  the  Courts  of  Civil  Judicai/ars  not  estahlished  hy  M<ryal 
Charter)  J  and  to  consolidate  the  Acts  previously  passed  for  the  amend- 
tnent  of  the  said  Act :  It  is  enacted  as  follows : — 

2.  Every  PROCESS  required  to  be  issued  under  Act  VIII.  of 
1859  shall  be  SERVED  AT  the  EXPENSE  OF  the  PARTY  at  whose 
instance  it  is  issued,  unless  otherwise  specially  directed  by  the  Court; 
ttndthe  sum  required  to  defray  the  costs  of  such  service  shall  be  paid 
into  Court  before  the  process  is  issued,  within  a  period  to  be  fixed  by  the 
Court  issuing  the  process. 

3.  If  it  appear  to  the  Court  in  any  case  relating  to  LAND  or 
other  immoveable  property  that  such  land  or  other  property  is  NOT 
situate  WITHIN  the  limits  of  the  JURISDICTION  of  the  Court,  OR 
in  any  other  case  that  the  CAUSE  OF  ACTION  did  not  arise,  AND 
that  the  DEFENDANT  is  NOT  dwelling  or  personally  working  for 
gain  WITHIN  SUCH  LIMITS,  the  Court  shall  return  the  plaint 
to  the  plaintiff  in  order  to  its  being  presented  in  the  proper  Court. 

4.  If  in  any  suit  there  are  more  defendants  than  one,  and  at  the 
date  of  the  institution  of  the  suit  all  the  defendants  shall  not  reside 
within  the  jurisdiction  of  the  Court  in  which  the  Buit  is  brought,  but 
ONE  OR  MORE  OF  the  DEFENDANTS  shall  reside  WITHIN 
such  JURISDICTION,  the  suit  shall  not  be  rejected  by  reason  of  all 
the  defendants  not  residing  within  the  jurisdiction  ofthe  Court  in  which 
the  suit  is  brought,  but  the  District  Court,  if  the  suit  is  pending  in  any 
Court  subordinate  to  such  Court,  or  the  Sudder  Court,  may  order  that 
the  suit  be  heard  in  any  Court  subordinate  to  such  Sudder  or  District 
Court,  and  competent  in  respect  of  the  value  of  the  suit  to  try  the  same. 

5.  If  on  the  day  fixed  for  the  defendant  to  appear  and  answer  to  a 
suit,  it  shall  bo  found  that  the  summons  to  the  defendant  has  not  been 
served  inconsequence  ofthe  FAILURE  OF  the  PLAINTIFF  TO 
DEPOSIT  WITHIN  the  TIME  allowed  the  sum  required  to  defray 
THE  COST  OF  ISSUING  the  SUMMONS,  the  Court  may  order 
that  the  suit  be  dismissed  :  Provided  that  no  such  order  shall  be  passed 
although  the  summons  shall  not  have  been  served  upon  the  defendant, 
if  on  the  day  fixed  for  the  defendant  to  appear  and  answer  he  shall  have 
entered  an  appearance  by  a  pleader  or  by  a  duly  authorised  agent  when 
he  is  allowed  to  appear  by  agent,  or  shall  be  in  attendance  in  person. 

6.  The  provisions  of  the  last  preceding  Section  shall  apply  to  AP- 
PEALS also. 

7.  Whenever  a  suit  is  dismissed  under  the  provisions  of  Section 
5  of  this  Act,  the  plaintiff  shall  be  at  liberty  to  institute  a  FRESH 
SUIT,  unless  precluded  by  the  rules  for  the  limitation  of  actions,  or  if 
the  plaintiff  shall  satisfy  the  Court  within  the  period  of  thirty  days  from 

Act  23  of  1861  Sec.  1.  Kcpcnled  by  Act  14  of  1870,  See  "  Repealing  Enactment*" 
page  75. 
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the  date  of  the  order  dismissing  the  suit  that  there  was  sufficient  excuse 
for  his  not  making  the  deposit  required  within  the  time  allowed,  the 
Court  may  order  a  fresh  summons  to  issue  upon  the  plaint  already  filed. 

8.  WHEN  a  PERSON  ARRESTED  under  a  warrant  in  execu- 
tion of  a  decree  for  money  shall,  on  being  brought  before  the  Court,  AP- 
PLY FOR  HIS  DISCHARGE  on  either  of  the  grounds  mentioned  in 
Section  273  of  Act  VIII.  of  1859,  the  court  shall  examine  the  ap- 
plicantin  the  presence  of  the  plaintiti'  or  his  pleader  as  to  his  then 
circumstances  and  as  to  his  future  means  of  payment,  and  shall  call 
upon  the  plaintiff  to  show  cause  why  he  does  not  proceed  against 
any  property  of  which  the  defendant  is  possessed,  and  why  the  de- 
fendant should  not  be  discharged,  and  should  the  plaintiff  fail  to 
show  such  cause,  the  Court  may  direct  the  discharge  of  the  defen- 
dant from  custody.  Pending  any  inquiry  which  the  Court  may 
consider  it  necessary  to  make  into  the  allegations  of  either  party 
the  Court  may  leave  the  defendant  in  the  custody  of  the  Officer  of 
the  Court  to  whom  the  service  of  the  warrant  was  entrusted,  on 
the  defendant  depositing  the  fees  of  such  Officer,  which  shall  be  at 
the  same  daily  rate  as  the  lowest  rate  charged  in  the  same  Court  for 
serving  process ;  or  if  the  defendant  furnish  good  and  sufficient  SECU- 
IlITY  for  his  appearance  at  any  time  when  called  upoa  while  such 
inquiry  is  being  made,  his  surety  or  sureties  undertaking  in  default  of 
such  appearance  to  pay  the  amount  mentioned  in  the  warrant,  the 
Court  may  release  the  defendant  on  such  security. 

9.  If  the  Court  shall  at  any  time  think  it  necessary  for  the  ends 
of  justice  to  examine  any  person  other  than  a  party  to  the  suit,  and  not 
named  as  a  witness  by  a  party  to  the  suit,  the  COURT  MAY  OP  ITS 
OWN  ACCORD  CJAUSE  such  PERSON  TO  BE  SUMMONED 
AS  a  WITNESS  to  give  evidence,  or  to  produce  any  document  in  his 
possession  on  a  day  to  be  appointed,  and  may  examine  such  person  as  a 
witness.  The  costs  of  summoning  such  person,  if  not  deposited  by 
either  party  to  the  suit,  shall  be  paid  by  the  Collector  under  an  order  of 
the  Court,  and  shall  be  costs  in  the  suit,  and  shall  be  paid  out  of  any 
money  recovered  on  account  of  costs  in  the  suit,  whether  at  the  in- 
stance  of  the  Government  or  of  either  party,  before  any  other  costs  in 
the  suit  ai'e  paid. 

10.  When  the  suit  is  for  a  sum  of  money  due  to  the  plaintiff,  the 
Court  may  in  the  decree  order  INTEREST  at  such  rate  as  the  Court 
may  think  proper  to  be  paid  on  the  principal  sum  adjudged  from  tho 
date  of  suit  to  the  date  of  the  decree,  in  addition  to  any  interest  ad- 
judged on  such  principal  sum  for  any  period  prior  to  the  date  of  suit, 
with  further  interest  on  the  aggregate  sum  so  adjudged  and  on  the  costs 
of  the  suit  from  the  date  of  the  decree  to  the  date  ot  payment. 

11.  All  questions  regarding  the  amount  of  any  mesne  profits 
which,  by  the  terms  of  the  decree,  may  have  been  reserved  for  adjust- 
ment in  the  execution  of  the  decree  or  of  any  mesne  profits  or  interest 
which  may  be  payable  in  respect  of  the  subject  matter  of  a  suit  between 
the  date  of  the  institution  of  the  suit  and  execution  of  the  decree,  as 
well  as  queslions  relating  to  sums  alleged  to  have  been  paid  in  discharge 
or  satisfaction  of  the  decree  or  the  like,  and  any  other  QUESTIONS 
arising  BETWEEN  THE  PARTIES  TO  THE  SUIT  in  which  the 
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decree  was  passed  and  relating  to  the  execution  of  the  docree*  SHALIi 
BE  DETERMINED  BT  order  of  the  COURT  EXECUTING  THE 
DECREE,  and  not  by  separate  suit,  and  the  order  passed  bj  the  Court 
shall  be  open  to  appeal :  Provided  that  if  upon  a  perusal  of  the  petition 
of  appeal  and  of  the  order  against  which  the  ap|>eal  is  made  the  Court 
chail  see  no  reason  to  alter  the  order,  it  may  reject  the  appeal,  and  it 
shall  not  be  necessary  in  such  case  to  issue  a  notice  to  the  respondent 
before  the  order  of  rejection  is  passed. 

13.  When  a  decree  is  passed  in  any  suit  of  the  nature  and  amount 
cognizable  by  Courts  of  SMALL  CAU8KS  constituted  under  Act 
XLII.  of  I860,  the  Court  pas^nug  the  decree,  whether  such  Court  be  a 
Court  constituted  as  aforesaid  or  any  other  Court,  may,  at  the  same  time 
that  it  passes  the  decree,  ON  the  VERBAL  APPLICATION  of  the 
party  in  whose  favour  the  decree  is  given,  direct  IMMEDIATE  £XE« 
C  UTION  thereof  by  the  issue  o^  a  warrant  directed  either  against  the 
person  of  thejudgment-debtor  if  he  is  within  the  local  limits  of  the  juris* 
diction  of  the  Court  passing  the  decree,  or  against  the  personal  proper- 
ty of  the  judgment  •aobtor  within  the  same  limits.  If  the  wammt  be  di« 
rected  against  the  personal  property  of  the  judgmenttdobtor,  it  may  be 
general  against  any  personal  p»operty  ofthejud^ent-debtor  wherever 
it  may  be  found  within  the  local  limits  of  the  jurisdiction  of  the  Court, 
or  against  any  personal  property  belonging  to  the  judgment-debtor  wi^ 
thin  the  same  limits,  whicn  shall  be  indicated  by  the  judgment* 
debtor. 

14.  When  tho  land  sold  in  execution  of  a  decree  is  a  share  of  a 
PUTTEEDAREE  EST  A 1  E  paying  revenue  to  Government  as  defined 
in  Section  2,  Act  1,  of  1841  (for  facilitating  the  collection  of  the  Revenue 
of  Oovemment,  and  d'^fining  tne  interest  intended  to  he  conveyed  hy  public 
sales  for  the  realization  of  arrears  of  the  Public  B^evenue  in  Puiieedaree 
states),  if  the  lot  shall  have  been  knocked  down  to  a  sti'anger,  any 
co-sharer  other  than  tho  judgment  debtor,  or  any  other  member  of  the 
co-partuery  may  claim  to  take  the  share  sold  at  the  sum  at  which  the 
lot  was  knocked  down :  Provided  that  the  claim  be  made  on  the  day  of 
sale,  and  that  the  claimant  fulfil  all  the  conditions  of  the  sale. 

15.  The  Court  on  receiving  any  APPPICATION  FOB  EXECU- 
TION  of  a  decree  containing  the  particulars  mentioned  in  Section  212 
of  Act  YIII  of  1859,  or  such  of  them  as  may  be  applicable  to  the  case, 
shall  enter  a  note  of  the  application  and  the  date  on  which  it  was  made 
in  the  Register  of  the  suit.  IF  it  shall  be  shown  to  the  Court  that  tbe 
PABTICULAES  DO  NOT  CORRESPOND  WITH  the  original  DE- 
CREE, the  Court  shall  either  return  the  application  for  CORRECTION 
to  the  person  making  it,  or  shall  with  the  consent  of  each  person,  oause 
the  necessary  correction  to  be  made.  If  the  application  oe  admitted, 
the  Court  shall  order  execution  of  the  decree  according  to  the  nature  of 
the  application, 

16.  When  in  any  case  pending  before  any  Court  any  witness  or 
other  person  shall  appear  to  the  Court  to  have  been  guilty  of  an  offence 

Sec  12.    Part  of  this  Seoti<m  was  r^i^oaled  by  Aot  7  of  1870,  See  "  Bepealing  Boaet* 
ments*'  pa^  70. 

The  whole  wae  repealed  hj  A«t  9  of  1871  8ee  "  Repealing  Enactmenta^  page  79. 
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described  in  SECTIONS  193,  194,  195,  196, 199,  200,  205,  206,  207,  208, 
209,  or  210,  of  the  Indian  Penal  Code,  the  COURT  MAY  COMMIT 
such  PERSON  TO  TAKE  HIS  TRIAL  for  the  ofiTence  before  the 
Court  of  Session,  or  after  making  such  preliminary  inquiry  as  may  bo 
necessary,  may  send  the  case  for  investigation  to  any  Magistrate  hav* 
ing  jurisdiction  to  try  or  commit  fpr  trial  the  accused  person  for  the 
onence  charged,  and  such  Magistrate  shall  thereupon  proceed  accord- 
ing to  law. 

17.  The  COURT  MAY  SEND  the  person  accused  in  custody  or 
take  sufficient  bail  few  his  appearance  BEFORE  the  MAGISTRATE, 
and  may  bind  over  any  jjerson  to  appear  and  give  evidence  before  the 
Magistrate. 

18.  When  the  commitment  is  made  by  the  Court,  the  Court  shall 
frame  a  CHARGE  in  the  manner  provided  in  Chapter  13  of  tho 
Code  of  Criminal  Procedure,  and  shall  transmit  the  same,  with  the 
order  of  commitment  and  tho  record  jof  the  case,  to  the  Magistrate,  and 
jjuch  Mapstrate  shall  bring  the  case,  tog^her  with  the  witnesses  for  the 
prosecution  and  defence,  before  tho  Court  of  Sestion. 

19.  When  in  any  case  pending  before  any  Court  there  shall  ap- 
pear to  the  Court  sufficient  ground  for  sending  for  investigation  to  the 
Magistrate,  a  charge  described  m  SECTIONS  463,  471,  475,  or  476  of 
the  Indian  Penal  Code,  which  may  be  preferred  in  respect  to  any  deed 
or  paper  offered  in  evidence  in  the  case,  tho  COURT  MAY  SEND  the 
PERSON  accused  in  custody  TO  the  MAGISTRATE,  or  take  suffi- 
<nent  bail  for  his  appearance  before  the  Magistrate.  The  Court  shall 
send  to  the  Magistrate  the  evidence  and  documents  relevent  to  the 
charge,  and  shall  bind  over  any  person  to  appear  and  give  evidence 
before  such  Magistrate.  The  Magistrate  shall  receive  such  charge  and 
proceed  with  it  under  the  rules  for  the  time  being  in  force. 

20.  If  the  person  accused,  or  any  one  of  the  persons  accused  in 
any  case  falling  under  Section  16  or  Section  19  of  this  Act  is  a  EURO- 
PEAN BRITISH  SUBJECT,  the  Court  shall  send  such  person  in  cus- 
tody or  take  sufficient  bail  for  his  appearance,  before  an  officer  em^ 
powered  to  commit  or  hold  to  bail  persons  charged  with  offences  for 
trial  before  a  Supreme  Court  of  Judicature,  and  such  officer  shall  pro? 
ceed  according  to  law. 

21.  When  any  such  offence  as  is  described  in  SECTION  175, 
178,  179, 180,  or  228  of  the  Indian  Penal  Code  is  committed  in  the 
view  or  presence  of  any  Court,  it  shall  be  COMPETENT  TO  such 
COURT  to  cause  the  offender,  whether  he  be  a  Europecui  British  sub» 
joct  or  not,  to  be  detained  in  custody;  and  at  any  time  before  the  rising 
of  the  Court  on  the  same  day  to  take  coo^nizance  of  the  offence  ;  and 
TO  ADJUDGE  the  offender  to  PUNISHMENT  by  fine  not  exceedmg 
200  Toupees,  or  by  imprisonment  in  the  Civil  Jail  for  a  period  not  ex- 
ceeding one  month,  unless  such  fine  be  sooner  paid.  In  every  such 
case  the  Court  shall  record  the  facts  constituting  the  contempt,  with 
any  statement  the  offender  may  make,  as  well  as  the  finding  and 
sentence.  If  the  COURT  in  any  case  shall  CONSIDER  THAT  a 
PERSON  accused  of  any  offence  above  referred  to  SHOULD  BE 
IMPRISONED  OR  that  a  FINE  EXCEEDING  200  RUPEES 
should  be  imposed  upon  him,  such     Court  after  recording    the 
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facts  const-UuHng  the  contempt,  and  the  statement  of  the  aecnsed  person 
as  before  provided.  SHALL  FORWARD  THK  CASE  TO  aMAGIS- 
TRATE,  or  if  the  accused  person  be  a  European  British  subject,  to  a 
Justice  of  the  Peace,  and  shall  cause  bail  to  be  taken  for  the  appearance 
of  such  accused  person  before  such  Maeistrate  or  Justice  of  the  Peace, 
or  if  sufficient  bail  be  not  tendered,  shall  cause  the  accused  person  to  be 
forwarded  under  custody  to  such  Magistrate  or  Justice  of  the  Peace.  If 
the  case  be  forwarded  to  a  Magistrate,  such  Magistrate  shall  proceed  to 
try  the  accused  person  in  the  manner  provided  for  trials  before  a  Magis 
trate,  and  it  shall  be  competent  to  such  Magistrate  to  adjudge  such  of- 
fender to  punishment,  as  provided  in  the  Section  of  the  Indian  Penal 
Code  under  which  he  is  charged.  If  the  case  be  forwarded  to  a  Justice 
of  the  Peace,  such  Justice  of  the  Peace  shall  incjuire  into  the  circum- 
stances, and  shall  have  the  same  powers  of  punishing  the  offender  as 
are  vested  by  the  Statute  53  George  III,,  C.  155,  S  105,  in  a  Justice 
of  the  Peace  for  the  punishment  of  an  assault,  and  may  deal  with  the 
offender  in  the  same  manner  as  is  provided  in  that  behalf  in  the  said 
Statute.  If  such  Justice  of  the  Peace  shall  consider  the  offence  to  re- 
quire a  more  severe  punishment  than  a  Justice  of  the  Peace  is  com- 
petent to  award  under  the  said  Statute,  he  may  commit  the  offender  to 
a  Supreme  Court  of  Judicature. 

22.  When  any  person  has  been  sentenced  to  punishment  under  the 
last  preceding  Section  for  refusing  or  omitting  to  do  anything  which 
he  was  lawfulh'  required  to  do,  it  shall  be  competent  to  the  Court  to 
DISCHARGrK  the  offender,  or  to  remit  the  punishment  ON  the  SUB- 
MISSION OP  the  OFFENDER  to  the  order  or  requisition  of  such 
Court. 

23.  Except  when  otherwise  expressly  provided  in  this  or  any  other 
Regulation  or  Act  for  the  time  being  in  force,  an  APPEAL  shall  lie 
FROM  the  DECREES  of  the  Courts  of  original  jurisdiction  to  the 
Courts  authorized  to  hear  appeals  from  the  decisions  of  those  CourtSw 
If  the  appeal  lie  to  the  Sudder  Court,  it  shall  be  heard  and  determined 
by  a  Court  consisting  of  two  or  more  Judges  of  that  Court.  If,  when 
the  Court  shallconsistof  only  TWO  JUDGES,  there  isaDIFFERENCK 
OP  OPINION  upon  the  evidence  in  cases  in  which  it  is  competent  to 
the  Court  to  go  into  the  evidence,  and  one  Judge  concur  in  opinion 
with  the  Lower  Court  as  to  the  facts,  the  case  shall  be  determinod  accor- 
dingly; if  in  a  Court  so  constituted  there  is  a  difference,  of  opinion  upon 
a  point  of  law,  the  Judges  shall  state  the  point  upon  which  tliey  differ 
and  the  case  shall  be  re-argued  upon  that  question  before  one  or  more 
of  the  other  Judges,  and  shall  be  determined  according  to  the  opinion 
of  the  majority  of  the  Judges  of  the  Sudder  Court  by  whom  the  appeal 
is  heard 

24.  The  sureties  for  the  appearance  of  any  person  under  Section  76 
of  the  said  Act  V  III.  of  1859  may  at  any  time  apply  to  the  Court  in  which 
they  became  such  SURETIES  to  be  discharged  from  their  engage- 
ments. On  such  application  being  made  the  Court  shall  summon  such 
person  to  attend,  or,  if  it  shall  think  fit  may  issue  a  warrant  in  the  first 
instance  for  his  appearance.  On  the  appearance  of  such  person  pursu- 
ant to  the  summons  or  warrant  or  on  his  voluntary  surrender,  the  Court 
fihall  direct  the  recognizances  of  the  sureties  to  be  discharged,  and  shaU 
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t^all  upon  such  person  to  find  other  sureties,  and  thereupon  proceedings 
shall  bo  had  unaer  Sections  77  and  78  of  the  said  Act. 

25.  If  the  applicatibn  for  the  admission  of  a  SPECIAL  AP- 
PEAL  be  not  written  on  a  Stamp  paper  of  the  prescribed  value,  or  if  it 
be  not  drawn  up  in  the  manner  laid  down  in  Section  374  of  Act  VIII. 
of  1859,  or  if  it  do  not  state  any  ground  on  which  a  special  appeal  will 
lie  under  the  provisions  of  Section  372  of  the  said  Act,  the  Court  may 
I'eject  the  application,  or  may  return  it  to  the  partj  for  the  purpose  of 
being  corrected.  The  order  for  rejecting  the  application,  or  for  return- 
ing it  to  the  party,  may  be  passed  by  asmgle  Judge  of  the  Court.  When 
the  application  is  correctly  drawn  up  it  shall  be  registered  in  a  book  to 
be  kept  for  that  purpose,  which  shall  be  in  the  form  contained  in  the 
Schedule  D  of  the  said  Act,  and  the  case  shall  proceed  in  all  other  rea^ 
pects  as  a  re^dar  appeal,  and  shall  be  subject  to  all  the  rules  hereinbe- 
fore provided  for  such  appeals,  so  far  as  the  same  may  be  applicable. 

26.  NO  APPEAL  shall  lie  from  any  order  or  decision  passed  IN 
^nv  SUIT  instituted  UNDER  SECTION  15,  ACT  14,  OF  1859  (to  pro- 
vide for  the  lim/itation  of  suits)  ^  nor  shall  any  review  of  any  such  order  or 
decision  be  allowed. 

27.  NO  SPECIAL  APPEAL  shall  lie  from  any  decision  or  order 
•which  shall  be  passed  on  regular  appeal  after  the  passing  of  this  Act  by 
any  Court  subordinate  to  the  Sudder  Court,  in  any  suit  of  the  nature 
Congnizablo  IN  Courts  of  SMALL  CAUSES  under  Act  XLII,  of  1860 
(for  the  estahlishment  of  Gowts ^ Small  Causes  beyond  the  local  liimts  of 
^e  jurisdiction  of  the  Supreme  (fourts  of  Judicature  established  by  Eoyal 
KJharter) ,  when  the  debt,  damage,  or  demand  for  which  the  original  suit 
shall  be  instituted  shall  not  exceed  five  hundred  rupees;  but  every  such 
order  or  decision  shall  be  final. 

28.  If  in  any  suit,  in  which  an  order  or  decision  is  made  final 
under  the  last  preceding  Section,  any  question  of  law  or  usage  having 
the  force  of  law,  or  the  construction  of  a  document  affecting  the  merits 
of  the  case,  shall  arise  on  which  the  Courts  trying  such  suit  shall  enter- 
tain reasonable  doubts,  the  Court  may,  either  of  its  own  motion,  or  on 
the  application  of  either  of  the  parties  to  the  suit,  draw  up  a  STATE- 
MENT OF  THE  CASE,  and  submit  such  statement,  with  its  own  opi- 
nion, FOR  the  DECISION  of  the  Sudder  Court. 

29.  The  Court  may  proceed  in  the  case  notwithstanding  a  refer- 
ence to  the  Sudder  Court,  and  may  pass  a  DECREE  CONTINGENT 
UPON  the  OPINION  of  the  Sudder  Court  on  the  point  referred;  but 
no  execution  shall  be  issued  in  any  case  in  which  a  reference  shall  be 
made  to  the  Sudder  Court  until  the  receipt  of  the  OTder  of  that  Court. 

30.  CASES  REFERRED  for  the  opinion  of  the  Sudder  Court 
SHALL  BE  DEALT  WITH  BY  TWO  OR  MORE  JUDGES  of 
that  Court. 

31.  The  Sudder  Court  shall  fix  an  early  DAY  FOR  the  HEAR- 
ING of  the  case,  and  shall  notify  the  same  by  proclamation  to  be  fixed 
up  in  the  Court-house  of  that  Court. 

32.  The  PARTIES  TO  the  case  MAY  APPEAR  and  be  heard 
in  the  Sudder  Court  in  person  or  by  pleader. 
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'  33.  The  SUDDER  COURT,  when  it  has  heard  and  considered  the 
case,  SHALL  TRANSMIT  A  COPY  OP  ITS  JUDGMENT  under  the 
eeiJ  of  the  Court  and  the  signature  of  the  Registrar  to  the  Conrt  by 
which  the  reference  was  made  ;  and  such  Court  shall,  on  the  receipt- 
thereof  proceed  to  dispose  of  the  case  conformably  to  £he  decision  of  tike 
Sudder  Court. 

34.  COSTS,  if  any,  consequent  on  the  reference  6f  a  case  for  the 
6'pinion  of  the  Sudder  Court  shall  be  costs  in  the  suit. 

36.  The  SUDDER  COURT  MAY  CALL  FOR  THE  RECORD 
OF  ant  CASE  decided  on  appeal  by  any  subordinate  Court  in  which 
no  furtner  tippeal  shall  lie  to  the  Sudder  Court  if  such  subordinate 
Court  shall  appear  in  hearing  the  appeal  to  have  exercised  a  jurisdiction 
not  yested  in  it  by  law ;  and  the  Sudder  Court  may  set  aside  the  deci- 
sion passed  on  appeal  in  such  case  by  the  subordinate  Court,  or  may 
pass  such  other  order  in  the  case  as  to  such  Sudder  Court  may  seen! 
right. 

36.  When  an  order  is.made  for  the  EXECUTION  OF  a  DE^ 
CREE  against  which  an  appeal  has  been  preferred,  it  shall  be  lawful 
for  the  Court  which  pronounced  the  decree  to  require  SECURITY  to 
be  given  for  the  restitution  of  any  property  which  may  be  taken  in 
execution  of  the  decree  or  of  the  value  thereof,  and  for  the  due  perform- 
ance of  the  decree  or  order  of  the  appellate  Court.  The  appellate  Court 
may  in  any  such  case  direct  the  Court  which  pronouncc^d  tne  decree  to 
take  such  security. 

37.  Unless,  when  otherwise  provided,  the  APPELLATE  COURT 
shall  have  the  same  POWERS  in  cases  of  appeal  which  are  vested  in 
the  Courts  of  original  jurisdiction  in  respect  of  original  suits. 

38.  The  procedure  prescribed  by  Act  VIII.  of  1859  shall  be  fol- 
lowed, as  far  as  it  can  be,  in  all  MISCELLANEOUS  CASES  and 
pi*oceedings  which,  after  the  passing  of  this  Act,  shall  be  instituted  in 
any  Court. 

39.  When,  under  the  provisions  of  Section  385  of  the  said  Act, 
the  ACT  is  EXTENDED  TO  any  part  of  the  TERRITORIES  NOT 
SUBJECT  TO  the  General  REGULATIONS  of  Bengal,  Madras,  and 
Bombay,  it  shall  be  lawful  for  the  Government  to  which  the  territory  is 
subordinate  to  declare  that  the  Act  shall  take  effect  therein,  subjec^o 
any  restriction,  Hmitation,  or  proviso  which  it  may  think  proper.  In 
fiuch  case  the  restriction,  limitation,  or  proviso  Bhall  be  inserted  in  the 
declaration  or  notification  ofsuch  extension.  When  the  Act  is  extend- 
ed by  the  Local  Government  to  any  territory  subordinate  to  such  Go- 
vernment, and  such  extension  is  maae  subject  to  any  restriction,  limita- 
tion, or  proviso,  the  previous  sanction  of  the  Governor  General  of  In- 
dia in  Council  shall  be  requisite. 

40.  The  SUDDER  COURT  shall  have  POWER  TO  MAKE  and 
issue  general  RULES  for  regulating  the  practice  and  proceedings  of 
that  court  and  the  courts  subordinate  to  it,  snd  also  to  frame  forms  for 
every  proceeding  in  the  said  courts  for  which  it  shall  think  necessary 
that  a  form  be  provided,  for  keeping  all  books,  entries,  and  accounts  to 
be  kept  by  the  Officers,  and  for  the  preparation  and  submission  of  Skuf 
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Btatoments  to  be  prepared  and  sabmitted  by  Buoh  courts,  and  froni  time 
to  time  to  alter  any  such  rule  or  form,  provided  that  such  rules  and 
forms  be  not  inconsistent  with  the  provisionR  of  this  Act  or  of  any  other 
law  in  force.  Any  rules  framed  under  this  Section  shall  be  published 
in  the  Official  Gazette* 

41.  The  word  "  PLEADER'*  as  used  in  this  Act  shall  include  the 
trords  **  Counser  and  "  Advocate." 

42.  Act  VIII.  Qf  1859  shall  be  called  the  Code  of  Civil  Procedure, 
44«    This  Act  shall  be  read  and  taken  as  part  of  Act  Y III.  of  1859. 


Act  No.  IX.  of  1663. 

Au  Act  to  amend  the  Code  of  Givil  Proeedtvre, 

Whereas  the  Code  of  Civil  Prdcedure  requh'es  that  appeals  from 
decisions  or  orders  to  the  Sudder  Court  shall  ordinarily  be  heard  and 
determined  by  twd  or  more  Judges  of  the  said  Court ;  and  whereas  in 
the  Territories,  not  subject  to  the  general  Regulations,  the  highest  Ci- 
vil  Courts  of  Appeal,  which  are  declai^d  by  Section  386  of  Act 
VIII  of  1869  to  be  included  in  the  expression  "  Sudder  Court"  in  any 
part  of  the  said  Territories  to  which  the  said  Code  may  be  eztendea, 
generally  consists  of  only  iL  single  Judpre,  and  it  is  expedient  to  ma^e 
provision  for  the  powers  to  be  exercised  by  such  sin^jle  Judge  in  hear- 
ing appeals  from  decisions  and  orders,  or  m  proceemngs  relating  to  any 
other  matter  which  may  be  brought  before  him  It  is  enacted  as 
follows  t — 

1.  When  in  any  part  of  th0  British  Ter»ilories  in  India  to  which 
the  Code  of  Civil  Procedure  had  been  or  shall  be  extended  under  the  pro- 
visions  of  Section  385  of  the  said  Code,  the  HIGHEST  CIVIL 
COURT  OF  APPEAL  consists  of  a  SINGLE  JUDGE,  such  Judge 
shall  have  all  the  powers  vested  by  such  CODE  in  two  or  more  Judges 
of  the  Sudder  Court: 

2.  NO  ORDER  PASSED  BY  or  proceeding  held  before  the 
SINGLE  JUDGE  of  any  such  highest  Civil  Court  of  Appeal,  subse- 
quent to  the  extension  of  the  Code  of  Civil  Procedure  to  such  part  of  the 
JBritish  'i;erritories  in  India,  SHALL  BE  DEEMED  INVALID  or  bo 
liable  to  be  questioned  on  the  ground  that  such  order  or  proceeding 
was  passed  by  or  held  before  a  single  Judge. 


ACT  No.  VII.  of  1866. 

An  Ad  to  extend  to  the  Court  of  JttdiccUure  of  Prince  of  Wales*  Island^ 
ffingajxyre,  (md  Malacca^  Act  XXIII,  of  IS40  {for  executing  within  the  local 
limits  of  the  jurisdiction  of  Her  Majesty^s  Courts  legal  jprocess  issued  by 
Authorities  in  the  Mofussil). 

Whereas  it  is  expedient  to  extend  to  the  Court  of  Judicature  <^ 
Prince  of  Wales'  Island,  Singapore,  and   Malacca,    the   provisions  of 

Soc.  43.    Repealed  by  Act  14  of  1870,  See  *'  RopeaUng  Enactmentt"  page  45. 


Digitized  by  VjOOQIC 


^  totSCELLANEOts  ACTS;  AtT  7  iO?  186(1. 

Act  XXI II,  of  1840,  (for  executing  within  tlhe  local  limits  of  the  juris^ 
diction  of  Iter  Majesty* 8  Covrts  legal  process  issued  by  Au^utritMS  in  the 
Mofussil)  i  It  is  eactod  as  follows  : 

1.  The  said  Act  XXIII  of  1840  sh^ll  be  read  as  if  the  words 
*•  SUPREME  COURTS  of  Calcutta,  Madras  and  Bombay,"  INCLUD^ 
ED  the  COURT  OF  JUDICATURE  of  Prince  of  Wales*  Island,  Sin- 
f^apore,  and  Malacca  :  Provided  that  no  writ,  warrant,  or  other  procees 
isball  be  endorsed  undor  the  said  Act  by  such  Court  so  as  to  compel  the 
attendance  beyond  the  limits  of  its  jurisdiction  of  any  person  living 
trithin  such  limits  unless  special  grounds  be  proved  to  the  satisfaction 
of  the  Judge  of  such  Court  to  whom  such  endorsement  shall  be  applied 
lor  in  support  of  the  application,  which  grounds  shall  be  recorded  in 
the  endorsement  of  the  writ,  warrant,  or  other  process. 

2.  Any  SUMMONS  or  other  process  ISSUED  TO  COMMENCE 
A  SUIT  BY  any  HIGH  COURT,  may  be  served  within  the  local  juris- 
diction of  the  said  Court  of  Judicature  of  Prince  of  Wales*    Island,  Sin- 

5apore,  and  Malacca,  if  endorsed  for  service  by  a  Judge  of  such  Court  of 
udicature  as  hereinafter  provided  and  any  summons  or  other  process 
issued  to  commence  a  suit  or  action  by  the  same  Court  of  Judicature 
may  be  served  within  the  local  jurisdiction  of  any  High  Court,  if  endorsed 
for  service  by  a  Judge  of  such  High  Court  as  hereinafter  provided.  The 
summons  or  other  process  intended  for  service  shall  be  accompanied 
by  a  certificate  annexed  thereto  signed  by  a  Judge  of  the  Court  from 
which  the  same  is  isBued,  stating  some  special  cause  why  such  summon^ 
or  other  process  should  be  served  within  the  jurisdiction  of  the  High 
Court  or  Court  of  Judicature,  as  the  case  may  be,  and  application  shall 
be  made  to  a  Jud^e  of  such  Court,  on  production  of  such  summons  or 
other  process,  ana  of  such  certificate,  prior  to  such  service  thereof.  On 
such  application  being  made,  it  shall  be  in  the  discretion  of  such  Judge 
to  require  proof,  by  affidavit  or  otherwise,  that  it  is  proper  to  allow 
such  service,  and  on  hearing  such  proof  such  Judge  shall  either  endorse 
the  summons  or  other  process  for  service,  or  shall  endorse  thereon  the 
reason  for  not  ordering  the  service  thereof.  If  such  summons  or  other 
process  be  not  endorsed  for  service  as  aforesaid,  it  shall  not  be  served 
under  this  Act.  When  endorsed  for  service  it  shall  be  served  in  the 
same  manner  as  if  it  had  originally  issued  out  of  the  Court  in  which  suck 
endorsement  is  made. 


ACT  Na  VIL  of  1870. 

The  Court  Fees*  Act,  1870. 


CHAPTER  L 
Preliminary. 

1.    This  Act  may  be  called  "  The  Court  Fees'  Act,  1870 :" 

It  extends  to  the  whole  of  British  India ; 
And  it  shall  come  into  force  on  the  first  day  of  April  1870. 

Act  7  of  1870  Sea  2.    Eepoalcd  by  Act  14  of  1870,  See  "Bepealinff   EQftctnK^ta" 
rage  79.  f~«D 
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CHAPTER  IL 

Pees  in  the  High  Courts  cmd  in  the  Courts  of  Small 

Causes  at  the  Presidency  Towns. 

3.  The  fees  payable  for  the  time  being  to  the  clerks  and  officers 
(other  than  the  sheriffs-and  attorneys)  of  the  HIGH  COURTS  estab. 
lished  by  Letters  Patent,  by  virtue  of  the  power  conferred  by  Statute 
twenty- toorth  and  twenty-fifth  of  Victoria,  chapter  one  hundred  and 
four  section  fifteen, 

or  chargeable  in  each  of  such  Courts  under  No.  eleven  of  the  first 
and  Nos.  seven,  twelve,  fourteen,  sixteen,  twenty,  and  twenty-one,  of 
the  second  schedule  to  this  Act  annexed ; 

and  the  fees  for  the  time  being  charercable  in  the  COURTS  OF 
SMALL  CAUSES  AT  the  PRESIDENCY  TOWNS  and  their  several 
offices ; 

shall  be  collected  in  manner  hereinafter  appearing. 

4.  No  document  of  any  of  the  kinds  specified  in  the  first  or  second 
schedule  to  this  Act  annexed,  as  chargeable  with  fees,  shall  be  filed,  ex- 
hibited,  or  recorded  in,  or  shall  be  received  or  famished  by,  any  of  the 
Faid  HIGH  COURTS  in  any  case  coming  before  such  Courts  in  the 
exeroiso  of  its  EXTRAORDINARY  ORIGINAL  CIVIL  JURISDIC 
TION; 

or  in  the  exercise  of  its  EXTRAORDINARY  ORIGINAL  CRI- 
MINAL  JURISDICTION  ; 

or  in  the  exercise  of  its  jurisdiction  as  regards  APPEALS  FROM 
the  judgment  of  two  or  more  Judges  of  the  said  Court,  or  of  a  DIVI- 
SION COURT, 

or  in  the  exercise  of  its  jurisdiction  as  regards  APPEALS  FROM 
the  COURTS  SUBJECT  to  its  superintendence ; 

or  in  the  exercise  of  its  jurisdiction  as  a  COURT  OF  REFER- 
ENCE or  revision ; 

unless  in  respect  of  such  docment  there  be  paid  a  fee  of  an  amount 
not  less  than  that  indicated  by  either  of  the  said  schedules  as  the  proper 
fee  for  such  document. 

6.  When  any  difference  arises  between  the  officer  whose  duty  it  is  to 
see  that  any  fee  is  paid  under  this  chapter  and  any  suitor  or  attorney,  as 
to  the  necessity  of  paying  a  fee  or  the  amount  thereof,  the  question  shall 
when  the  difference  arises  in  any  of  the  said  High  Courts,  be  referred  to 
the  TAXING  OFFICER,  whose  DECISION  thereon  shall  be  FI- 
NAL, EXCEPT  WHEN  the  QUESTION  IS,  in  his  opinion,  ONE 
OP  GENERAL  IMPORTANCE,  in  which  case  he  shall  refer  it  to  the 
final  decision  of  the  Chief  Justice  of  such  High  Court,  or  of  such  Judge 
of  the  High  Court  as  the  Chief  Justice  shall  appoint  either  generally  or 
specially  m  this  behalf. 

When  any  such  difference  arises  in  any  of  the  said  Courts  of 
SMALL  CAUSES,  the  question  shall  be  referred  to  the  CLERK  OP 
THE  COURT,  whose  decision  thereon  shall  be  final  except  when  the 
question  is,  in  his  opinion,  one  of  general  importance,  in  which  case  ho 
shall  refer  it  to  the  final  decision  of  the  First  Judge  of  such  Court. 
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The  Chief  Jaetico  shall  declare  vr ho  shall  be  taring  officer  within  the 
meaning  of  the  first  paragraph  of  this  section. 


CHAPTER  m. 
Fees  in  other  Courts  and  in  Public  OiSces. 

6.  Except  in  the  Courts  hereinbefore  mentioned*  no  documeotof 
any  of  the  kinds  specified  as  chargeable  in  the  first  or  second  schedale 
to  this  Act  annexed  shall  be  filed,  exhibited,  or  recorded  in  AKY 
COURT  OP  JUSTICE,  OR  shall  be  received  or  furnished  by  any 
PUBLIC  OFFICER,  unless  in  respect  of  snch  document  there  be 
paid  a  foe  of  an  amount  not  less  than  that  indicated  by  oither  of  the 
said  schedules  as  the  proper  fee  for  such  document, 

7.  The  AMOUNT  of  fee  PAYABLE  under  this  Act  in  the  suits 
next  hereinafter  mentioned  shall  be  COMPUTED  as  FOLLOWS.— 

i.  In  SUITS  FOR  MONEY  (Including  suits  for  damages  or 
compensation,  or  arrears  of  maintenance,  of  annuities,  or  of  other  sums 
payable  periodically) — according  to  the  amount  claimed  : 

ii.  In  SUITS  FOR  maintenance  and  annuities  or  other  SUMS 
PAYABLE  PERIODICALLY— according  to  the  value  of  the  subject- 
matter  of  the  suit,  and  snch  value  shall  be  deemed  to  be  ten  times  the 
amount  claimed  to  be  payable  for  one  year : 

ui.  In  SUITS  FOR  MOVEABLE  PROPERTY  other  than 
money,  WHERE  the  subject-matter  has  a  MARKET, VALUE— ac- 
cording to  such  value  at  the  date  of  presenting  the  plaint  < 

iv.    In  suits — 

(a)  For  MOVEABLE  PROPERTY  where  the  subject  matter 
has  NO  MARKET  VALUE,  as,  for  instance,  in  the  case  of  documents 
relating  to  title, 

(6)  To  enforce  tho  right  to  share  in  any  property  on  the  ground 
that  it  is  JOINT  FAMILY  PROPERTY, 

(c)  To  obtain  a  DECLARATORY  DECREE  or  order,  where  con- 
sequential relief  is  prayed, 

(d)  To  obtain  an  INJUNCTION, 

(e)  FOR  A  RIGHT  TO  SOME  BENEFIT  (not  herein  otherwise 
provided  for)  to  arise  OUT  OF  LAND,  and. 

(f)  FOR  ACCOUNTS— 

according  to  the  amount  at  which  the  relief  sought  is  valued  in  the 
plaint  or  memorandum  of  appeal. 

In  all  such  suits  the  plaintifi' shall  state  the  amount  at  which  he 
values  the  relief  sought,  and  the  provisions  of  the  <Code  of  Civil  Proce- 
dure, section  thirty. one,  shall  apply  as  if  for  the  word  *  claim*  the  words 
•  relief  sought'  were  substituted. 

V.  In  suits  for  the  POSSESSION  OF  LAND,  HOUSES,  and 
GARDENS  according  to  the  value  of  the  subjeot-matter ;  and  such 

value  shall  be  deemed  to  be^ — 

where  the  subject-matter  is  land,  and — 

(a)  Where  the  land  forms  an  entire  estate  or  a  definite  share  of  an 
estate,  paying  annual  revenue  to  Government, 

or  forms  part  of  such  an  estate  and  is  recorded  in  the  CoUeciors's 
register  as  separately  assessed  with  such  roTenue, 
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and  such  revenue  is  PERMANENTLY  SETTLED- 
TEN  a  IMES  the  REVENUE  so  payable  : 
(h)    where  the  land  forms  an  entire  estate,  or  a  definite  share  of  an 

©state,  paying  annual  revenue  to  Government,  or  forms  paiii  of  such 

estate  and  is  recorded  as  aforesaid; 

and  such  revenue  is  SETTLED  BUT  NOT  PERMANENTLY— 
FIVE  TIMES  THE  REVENUE  so  payable; 

(c)  where  the  LAND  pays  no  such  revenue,  or  has  been  partially 
EXEMPTED  from  such  payment,  or  is  charged  with  any  fixed  payment 
in  lieu  of  such  revenue, 

and  nett  profits  have  arisen  from  the  land  during  the  year  nest 
before  the  date  of  presenting  the  plaint — 

FIFTEEN  TIMES  such  NETT  PROFITS: 

but  where  no  such  nett  profits  have  arisen  therefrom — the  amount 
at  which  the  court  shall  estimate  the  land  with  reference  to  the  valuo 
of  similar  land  in  the  neighbourhood : 

(d)  where  the  landf  formspart  of  an  estate  paying  revenue  to 
Government,  but  is  NOT  A  DEFINITE  SHARE  of  such  estate  and  is 

not  separately  assessed  as  above-mentioned the  MARKET- VALUE 

of  the  land : 

Provided  that  in  the  territories  subject  to  the  Governor  of  BOM- 
BAY in  Council,  the  value  of  the  land  snail  be  deemed  to  be — 

(1)  where  the  land  is  held  on  a  SETTLEMENT  for  a  period  NOT 
EXCEEDING  THIRTY  YEARS  and  pays  the  full  assessment  to  Go- 
vernment,  a  sum  equal  to  FIVE  TIMES  the  SURVEY  ASSESSMENT; 

(2)  where  the  land  is  held  on  A  PERMANENT  SETTLE- 
ME!NT,  or  on  a  settlement  for  any  period  exceeding  thirtv  years,  and 
pays  the  full  assessment  to  Government, — a  sum  equal  to  TEN  TIMES 
THE  SURVEY  ASSESSMENT; and 

(3)  WHERE  the  whole  or  any  part  of  the  annual  survey  ASSESS- 
MENT is  REMITTED— a  sum  competed  under  pargraph  (2)  of  this 
proviso,  as  the  case  may  be,  in  addition  to  ten  times  the  assessment,  or 
the  portion  of  assessment,  to  be  remitted. 

E^lanation,— The  word*  ESTATE'  as  used  in  this  paragraph, 
moans  any  land  subje  t  to  the  payment  of  revenue,  for  which  the  pro- 
prietor or  a  farmer  or  rvot  shall  liave  executed  a  separate  engagement 
to  Government  or  which,  in  the  absence  of  such  engagement,  shall  have 
been  separately  assessed  with  revenue. 

(e)  Where  the  subject-matter  is  a  HOUSE  or  GARDEN—  accord- 
ing to  the  market- value  of  the  house  or  garden. 

vi.  In  suits  to  enforce  a  right  of  PRE-EMPTION— according  to 
the  value  (computed  in  accordance  with  parap^aph  v.  of  this  section) 
of  the  land,  house,  or  garden  in  respect  of  which  the  right  is  claimed. 

vii.  In  suits  for  the  INTEREST  OP  an  ASSIGNEE  OP  LAND 
REVENUE — Efbeen  times  his  nett  proSts  as  such  for  the  year  next  be- 
fore  the  date  of  presentingthe  plaint ; 

viii.  In  suits  TO  SET  ASIDE  ATTACHMENT  of  land  or  revenue 
— according  to  the  amount  for  which  the  land  or  interest  was    attached. 

Provided  that,  where  such  amount  exceeds  the  valuo  of  the  land 
or  interest  tho  amount  of  fee  shall  bo  computed  as  if  the  suit  were  for 
tho  possession  of  such  land  or  interest : 

ix.  In  suits  a^nst  a  mortgagee  FOR  the  RECOVERY  OF  tho 
PROPERTY  MORTGAGED,  and  in  suite  by  a  mortgagoe  TO  FORE* 
CLOSE  the  mortgage, 

12  • 
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or,  where  the  mortgage  is  made  by  conditional  sale  to  have  the  sale 
declared  absolute, — 

according  to  the  prmcipal  money  expressed  to  be  secured  by  the 
instrument  of  mortgage: 

X.    In  suits  FOR  SPECIFIC  PERFORMANCE— 

(a)  of  a  contract  of  SALE — according  to  the  amount  of  the  cor. 
sideration  : 

(b)  of  a  contract  of  MORTGAGE— according  to  the  amount 
agreed  to  be  secured  : 

(c)  of  a  contract  of  LEASE — according  to  the  aggregate  amount 
of  the  fine  or  premium  (if  any)  and  of  the  rent  agreed  to  be  paid  duriu  5 
the  first  year  of  the  term : 

(d)  of  an  AWARD — according  to  the  amount  or  value  of  the  pro- 
perty in  dispute : 

xi.  In  the  following  suits  BETWEEN  LANDLORD  AND 
TENANT  :- 

(a)     for  the  delivery  by  a  tenant  of  the  counterpart  of  a  lease, 
(h)    to  enhance  the  rent  of  a  tenant  having  aright  of  occupancy, 

(c)  for  the  delivery  by  a  landlord  of  a  lease, 

(d)  to  contest  a  notice  of  ejectment. 

(e)  to  recover  the  occupancy  of  land  from  which  a  tenant  has  been 
illegally  ejected  by  the  landlord,  and 

(/)    for  an  abatement  of  rent — 

according  to  the  amount  of  the  rent  of  the  land  to  which  the  suit 
refers,  payable  for  the  year  next  before  the  date  of  presenting  the 
plaint. 

8.  The  amount  of  fee  payable  under  this  Act  on  a  memorandum 
of  appeal  against  an  order  relating  to  compensation  under  any  Act  for 
the  time  being  in  force  for  the  ACQUISITION  OF  LAND  FOR  PUB- 
LIC PURPOSES,  shall  be  computed  according  to  the  difference  bet- 
ween the  amount  awarded  and  the  amount  claimed  by  the  appellant. 

9.  If  the  Court  sees  reason  to  think  that  the  annual  NETT  PRO- 
FITS OR  the  MARKET- VALUE  of  any  such  land,  house,  or  garden 
as  is  mentioned  in  section  seven,  paragraphs  five  or  six,  have  or  has 
been  wrongly  estimated,  the  Court  may  for  the  purpose  of  computing 
the  fee  payable  in  any  suit  therein  mentioned,  issue  a  COMMIS- 
SION to  any  proper  person  directing  him  to  make  such  local  or  other 
investigation  as  may  be  necessary,  and  to  report  thereon  to  the 
Court, 

10.  i.  IF  in  the  result  of  any  such  investigation  the  Court  finds 
that  the  nett  profits  or  market-value  have  or  has  been  WRONGLY 
ESTIMATED,  the  Court,  if  the  estimation  has  been  excessive,  ma5r  in 
its  discretion  REFUND  the  excess  paid  as  such  fee :  but  if  the  estima- 
tion has  been  insufficient,  the  Court  shall  require  the  plaintifl"  to  pay  so 
much  ADDITIONAL  FEE  as  would  have  been  payable  had  the  said 
market- value  or  nett  profits  been  rightly  estimatea 

ii.  In  such  case  the  suit  shall  be  stayed  until  the  additional  fee  is 
paid.  If  the  additional  fee  is  not  paid  within  such  time  as  the  Court 
shall  fix  the  suit  shall  be  dismissed. 

iii  Section  one  hundred  and  eighty  of  the  Code  of  Civil  Proce- 
dure shall  be  construed  as  if  the  words  "  the  market-value  of  any  pro- 
perty or'*  were  inserted  after  the  word  **  ascertaining,"  and  as  if  the 
TTorii  *•  or  asAOfJ  nett  profits"  wer©  ineerted  after  the  word  *^  damage/* 
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11.  In  suits  FOR  MESNE  PROFITS  or  for  immoveable  proper- 
ty  and  mesne  profits,  OR  FOR  an  ACCOUNT  IP  the  profits  or 
AMOUNT  DECREED  are  or  IS  IN  EXCESS  OP  the  PROFITS 
CLAIMED  or  the  amount  at  which  the  plaintiff  valued  the  relief  sought 
the  decree  shall  not  be  executed  until  the  difference  between  the  fee 
actually  paid  and  the  foe  which  would  have  been  payable  had  the  suit 
comprised  the  whole  of  the  profits  or  amount  so  decreed  shall  have  been 
paid  to  the  pioper  officer. 

Where  the  amount  of  mesne  profits  is  left  to  be  ascertained  ih  the 
course  of  tho  execution  of  the  decree,  if  the  profits  so  ascertained  exceed 
llie  profits  claimed,  the  further  execution  or  the  decree  shall  be  stayed 
until  the  difference  between  tho  foe  actually  paid  and  the  ♦'eo  which 
would  have  been  payable  had  the  suit  comprised  the  whole  of  tho  pro- 
fits so  ascertained  is  paid.  If  the  additional  fee  is  not  paid  within  sucii 
time  as  the  Court  shall  fix,  the  suit  shall  be  dismissed. 

12.  i.  Every  question  relating  to  valuation  for  tho  purpose  of  de- 
termining the  AJMOUNT  of  any  FEE  chargeable  under  this  chapter 
on  a  plaint  or  memorandum  of  appeal,  SHALL  BE  DECIDED  BY  the 
('OURT  in  which  such  plaint  or  memorandum,  as  the  case  may  be,  ia 
filed,  and  such  decision  shall  be  final  as  between  the  parties  to  the  suit. 

ii.  But  whenever  any  such  suit  comes  before  a  Court  of  APPEAL, 
reference,  or  revision,  if  such  Court  considers  that  the  said  question 
has  been  wrongly  decided,  to  the  detriment  of  the  revenue,  it  shall  re- 
c^uire  the  party  bv  whom  such  fee  has  been  paid  to  pajr  so  much  addi- 
tional fee  as  would  have  been  payable  had  the  question  been  rightly 
decided  and  the  provisions  of  section  ten,  paragraph  ii,  shall  apply. 

13.  If  an  appeal  or  plaint,  which  has  been  rejected  b^  the  lower 
Court  on  any  of  tne  grounds  mentioned  in  the  Code  of  Civil  Procedure, 
is  ordered  to  be  received,  or  if  a  SUIT  IS  REMANDED  in  appeal,  on 
any  of  the  grounds  mentioned  in  section  three  hundred  and  fifty-one  of 
the  same  Code,  for  a  second  decision  by  the  lower  Court,  the  Appellate 
Court  shftll  grant  to  the  appellant  a  certificate,  authorizing  him  to  re- 
ceive back  from  the  Collector  the  full  amount  of  fee  paid  on  the  memo- 
randum of  appeal : 

Providea  that,  if,  in  the  case  of  a  remand  in  appeal,  the  order  of 
remand  shall  not  cover  the  whole  of  the  subject-matter  of  the  suit,  the 
certificate  so  granted  shall  not  authoiize  the  appellant  to  receive  back 
more  than  so  much  fee  as  would  have  been  originally  payable  on  the 
part  or  parts  of  such  subject-matter  in  respect  whereof  the  suit  has  been 
remanded. 

14.  Where  an  APPLICATION  FOR  a  REVIEW  of  judg- 
ment is  presented  on  or  AFTER  the  NINETIETH  DAY  from  the 
date  of  the  decree,  the  Court,  unless  the  delay  was  caused  by  the  appli- 
cant's laches,  may,  in  its  discretion,  grant  him  a  certificate  authorizing 
him  ta  receive  back  from  the  Collector  so  much  of  the  fee  paid  on  the 
application  as  exceeds  the  fee  which  would  have  been  payable  had  it 
been  presented  before  such  day. 

16.  Where  an  application  for  a  REVIEW  of  judgment  is  AD- 
MITTED, AND  where,  on  the  rehearing,  the  COURT  REVERSES 
or  modifies  ITS  former  DECISION  on  the  ground  of  mistake  in  law 
or  fact,  the  applicant  fhall  be  entitled  to  a  certificate  from  the  Court 
authorizing  him  to  receive  buck  from  the  Collector  so  much  of  the  feo 
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paid  on  tho  plaint  or  memorandnm  of  appeal  as  exceeds  the  fee  payable 
ou  any  other  application  to  such  Oourt  onder  the  second  sekedol^  to 
thia  Act,  No.  1,  clause  (b)  or  clause  (d). 

Bat  nothing  in  the  former  part  of  this  section  shall  entitle  the 
applicant  to  such  certificate  where  the  reversal  or  modification  is  due, 
wholly  or  in  part,  to  FRESH  EVIDENCE  whieh  might  have  been 
produced  at  the  original  hearing. 

16.  When  any  appeal  is  presented  to  a  Civil  Court,  not  s^^inst 
the  whole  of  a  decision,  but  only  against  so  much  thereof  as  relates  to  a 
portion  of  the  subject  matter  of  the  suit,  and,  on  the  hearing  of  euch  ap- 
peal, the  RESPONDENT  TAKES,  under  section  thr^  hundred  and 
forty-eight  of  the  Code  of  Civil  Procedure.  AN  OBJECTION  TO  any 
part  of  the  said  DEiCISION  OTflER  THAN  the  PAKT  APPEAL- 
JSD  against,  tho  Court  shall  noit  hear  such  oT>jectioii  until  the  rcsfx^nd- 
ent  shoiU  have  paid  the  addiLional  fee  which  would  have  been  payable 
had  tho  appeal  comprised  the  part  of  t'as  decision  so  objected  to. 

17.  Where  a  SUIT  EilBRACES  TWO  or  MOEiE  DISTI>'tT 
SUBJECTS,  the  plaint  or  raomorundum  of  appeal  shall  be  chargeable 
with  the  acrgregute  amount  of  tho  fees  to  wliich  the  plaints,  or 
ihemoi  aiiua  of  appeal  ui  suits  embracing  eepai'ately  each  of  such  subjects 
would  be  liable  under  this  Act. 

Nothing  in  the  fprmer  part  of  this  section  shall  be  deemed  to  affect 
the  power  conferred  by  the  Code  of  Civil  Procedure,  section  nine. 

18.  When  the  first  or  only  EXAMINATION  of  a  person  whd 
complains  of  the  offence  of  wrongful  confinement;  or  of  wrongful  ^res- 
traint, or  of  any  offence  other  than  an  offence  for  which  police  officer^ 
may  arrest  without  a  warrant,  and  who  has  not  already  presented  a  pe« 
tition  oh  whicli  a  f^e  has  been  levied  under  this  Act,  is  HEDUCElD  TO 
WRITING  UNDER  the  provisions  of  the  CODE  of  CRIMINAL 
PROCEDURE,  the  complanant  shall  pay  a  FEE  OF  EIGHT  AN: 
KAS,  unless  the  Court  thinks  fit  to  remit  such  payment; 

19.  NOTHING  contained  IN  this  ACT  shall  RENDER  the 
FOLLOWING  DOCUMENTS  CHARGEABLE  with  any  fee:— 

i.  Power  of  attorney  to  institute  or  defend  a  suit  when  executed  by 
an  offflcer,-  warrant-officer,  non^commissicned  officer  or  private  of  Her 
Majesty's  Army  not  in  civil  eimployment. 

ii.  Declarations  mentionea  in  section  one  hundred  and  eighteen 
end  section  one  hundred  and  sixty-four  of  the  Code  of  Civil  Procedure. 

iii.  Written  statements  called  for  by  the  Court  after  the  first  hear- 
ing of  a  suit. 

iv.  Plaint  presented  to  a  Military  Court  of  Requests  and  petition 
for  execution  of  a  decree  of  such  Court. 

V.  Plaints  in  suits  tried  by  Tillage  Munsifs  in  the  Presidency  of 
Fort  St.  George. 

vi.  Plaints  and  processes  in  suits  before  District  Panchayats  in  the 
same  Presidency, 

vii.  Plaints  in  suits  before  Collectors  under  Madras  Regulation 
XII.  of  1816. 

viii.  Probate  of  a  will,  letters  of  administratidn ,  and  certificate  men. 
tioned  in  the  first  schedule  to  this  Act  annexed,  No.  12^  where  the  a- 
mount  or  value  of  the  property  in  respect  of  which  the  probate  or  letters 
or  certificate  shall  be  granted  does  not  exceed  one  thousand  rupees; 
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ix.  Application  or  petition  to  a  Collector  or  other  officer  making  a 
aettlement  of  land  revenue,  or  to  a  Board  of  Revenue,  or  a  Commission- 
er of  ReVenue.  relating  to  matters  connected  with  the  assessment  of 
landf  or  the  ascertainment  of  rights  thereto  or  interests  therein,  if  pre- 
sented previous  to  the  final  confirmation  of  such  settlement. 

z.  Applic^ation  relating  to  a  supply  for  irngatioc  of  water  belong- 
ing to  Government 

xi.  Application  for  leave  to  extend  caltivation,  or  to  relinqaish 
land,  when  presented  to  an  officer  of  land-revenue  by  a  person  holding 
under  direct  engagement  with  Government  land  of  whicn  the  revenue 
is  settled,  but  noi  permanently. 

xii.  Application  for  service  of  notice  of  relinquishment  of  land  or 
of  enhancement  of  rent. 

xiii.    Written  authority  to  an  agent  to  distrain. 

xiv.  First  application  (other  than  a  petition  containing  a  crimiual 
charge  or  information)  for  the  summons  of  a  witness  or  other  person  to 
attend  either  to  give  q\  idenco  or  to  produce  a  document,  or  in  respect 
Cf  the  production  or  filing  of  an  exhibit  not  being  an  affidavit  made  for 
the  immediate  purpose  of  being  produced  in  Court. 

XV.  Bail-bonds  in  criminal  cases,  recognizances  to  prosecute  or 
give  evidence,  and  recognizances  for  personal  appearance  or  otherwise. 

xvi.  Petition,  application,  charge,  or  information  respecting  any 
ofibnce,  when  presentoa,  made,  or  laid  to  or  before  a  Police  officer,  or  to 
or  before  the  heads  of  villages  or  the  village  Police,  in  the  territories 
respectively  subject  to  the  Governors  in  Council  of  Madras  and  Bombay. 

.xvii.  Petition  by  a  prisoner,  or  OFther  person  in  duress  or  under 
restraint  of  any  Court  or  its  officers. 

xviii.  Complaint  of  a  public  servant  (as  defined  in  the  Indian  Penal 
Code)  a  municipal  officer  or  an  officer  or  servant  of  a  Railway  Company. 

xix.  Apphctktion  for  permission  to  cut  timber  in  Government 
forests,  or  otherwise  relating  to  such  forests. 

XX.  Application  for  the  payment  of  money  due  by  Government  to 
the  applicant. 

XXI.  Petition  of  appeal  against  the  chaukidari  assessment  under 
Act  No.  XX.  of  1856,  or  against  any  municipal  tax. 

xxii  Applications  for  compensation  under  any  law  for  the  time  be* 
ing  in  force  relating  to  the  acouisition  of  property  for  public    purposes. 

xxiii.  Petitions  presented  to  the  special  Commissioner  appointed 
under  Bengal  Act  No.  II.  of  18(59  {to  ascertain,  and  recoi'd  certain  tenures 
ih  Ohoia  Naffpore,) 

xxiv.  Petitions  under  the  fourteenth  and  fifteenth  of  Victoria, 
chapter  forty  (An  Act  for  MomriageB  in  India) ,  section  five,  or  under  Act 
No.  y.  of  1852,  section  nino. 


CHAPTER  IV. 
Process  Fees. 

20.  The  High  Court  shall,  as  soon  as  may  be,  makemlos  as  to  tha 
following  matters : — 

i.  the  fees  chargeable  for  serving  and  executing  processes  issued  by 
such  Court  in  its  appellate  jurisdiction,  andb^  the  other  Civil  and  Bo- 
venue  Courts  established  within  the  local  limits  of  such  jurisdiction ; 
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ii.  the  fees  chargeable  for  serving  and  executing  proceesos  issued 
by  the  Criminal  Courts  established  witnin  such  limits  in  the  case  of  of- 
fences other  than  offences  for  which  police  officers  may  arrest  without  a 
warrant ;  and 

iii.  the  remuneration  of  the  peons  and  all  other  persons  employed 
by  leave  of  a  Court  in  the  service  or  execution  of  processes. 

The  High  Court  may  from  time  to  time  alter  and  add  to  the  rules 
60  made. 

All  such  rules,  alterations,  and  additions  shall  after  being  ccn- 
firmod  by  the  Local  Government,  and  sanctioned  by  the  Governor  Ge- 
neral of  India  in  Council,  be  published  in  the  local  official  Gazette,  and 
shall  thereupon  have  the  force  of  law. 

Until  such  rules  shall  be  so  made  and  published,  the  fees  now  levi- 
able for  serving  and  executing  processes  shall  continue  to  be  levied, 
and  shall  be  deemed  to  be  fees  leviable  under  this  Act. 

21.  A  Table  in  the  English  and  Vernacular  languages,  showing 
the  fee  chargeable  for  such  service  and  execution,  shall  be  exposed  to 
view  in  a  conspicuous  part  of  each  Court. 

22.  Subject  to  rules  to  be  made  by  the  High  Court,  and  approved 
by  the  Local  Government  and  the  Governor  General  of  India  in 
Cooncil, 

every  District  Judge  and  every  Magistrate  of  a  District  shall  fix, 
and  may  from  time  to  time  alter,  the  number  of  peons  necessary  to  be 
employed  for  the  service  and  execution  of  processes  issued  out  of  his 
Court  and  each  of  the  Courts  subordinate  thereto, 

and  for  the  purposes  of  this  section,  every  Court  of  Small  Causes 
established  under  Act  No.  XI.  of  1865  (to  consolidafe  and  am^nd  the 
law  relating  to  Courts  of  Small  Cause  beyond  the  loca^  limits  of  the  ordd- 
na/ry  original  civil  jwrisdnction  of  the  High  Cowis  of  of  Juddco-ture)  shall 
bo  deemed  to  be  subordinate  to  the  Coart  of  the  District  Judge. 

23.  Subject  to  rules  to  be  framed  by  the  Chief  Controlling  Reve- 
nue Authority,  and  approved  by  the  local  Government  and  the  Gover- 
nor General  of  India  m  Council,  every  officer  performing  the  functions 
of  a  Collector  of  a  District  shall  fix,  and  may  trom  time  to  time  alter, 
the  number  of  peons  necessary  to  be  employed  for  the  service  and  ex- 
ecution of  processes  issued  out  of  his  Court  or  the  Courts  Bubordinato 
to  him. 

24.  Every  process  served  or  executed  under  this  chapter  shall  bo 
held  to  be  a  process  within  1  he  meaning  of  section  one  hundred  and 
eighty-eight  of  the  Code  of  Civil  Procedure,  and  of  section  two  of  Act 
Ko.  XXIIL  of  1861  (to  amend  Act  VIIL  of  IQbSJ 


CHAPTER  V, 
Of  the  mode  of  Levying  Pees. 

2 ').  All  fees  referred  to  in  section  three  or  chargeable  under  this 
Act  Bh]hll  be  collected  by  stamps. 

26.  The  stamps  used  to  denote  any  fee  chargeable  under  this  Act 
shall  be  impressed,  or  adhesive,  or  partly  impressed  and  partly  adhe- 
sive, as  the  Governor  General  of  India  in  Council  may,  by  notification 
in  the  Gazette  of  Indd<i,  from  time  to  time  dii'cct. 
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27.  The  Local  Government  may,  from  time  to  time,  make  rules 
for  regulating — 

((0     the  supply  of  stamps  to  be  used  under  this  Act. 
(6)    the  number  of  stamps  to  be  used  for  denoting  any  fee  charge- 
able under  this  Aet, 

(c)    the  renewal  of  damaged  or  spoiled  stamps,  and 
{d)    the  keeping  accounts  of  all  stamps  used  under  this  Act : 
Provided  that,  in  the  case  of  stamps  used  under  section  three  in  a 
High  Court,  such  rules  shall  be  made  with  the  concurrence  of  the  Chief 
Justice  of  such  Court. 

AH  such  rules  shall  be  published  in  the  local  official  Gazette,  and 
shall  thereupon  have  the  force  of  law. 

28.  No  document  which  ought  to  bear  a  stamp  under  this  Act 
shall  be  of  any  validity,  unless  and  until  it  is  properly  stamped ; 

But  if  any  such  document  is  through  mistake  or  inadvertence  re- 
ceived, filed,  or  used  in  any  Court  or  office  without  being  properly  stam- 
ped, the  presiding  Judge  or  the  head  of  the  office,  as  the  case  may  be, 
or,  in  the  case  of  a  High  Court,  any  Judge  of  such  Court,  may,  if  he 
thinks  fit,  order  that  such  document  be  stamped  as  he  may  direct;  and 
on  such  document  being  stamped  accordingly  the  same  and  every  pro- 
ceeding relative  thereto  shall  be  as  valid  as  if  it  had  been  properly 
stamped  in  the  firsj  instance. 

29.  Where  any  such  DOCUMENT  is  AMENDED  in  order  merely 
to  correct  a  mistake  and  to  make  it  conform  to  the  original  intention  of 
the  parties,*it  shall  not  be  necessary  to  impose  a  fresh  stamp. 

30.  No  document  requiring  a  stamp  under  this  Act  shall  be  filed 
or  acted  upon  in  any  proceeding  in  any  Court  or  office  until  the  STAMP 
has  been  CANCELLED. 

Such  officer  as  the  Court  or  the  head  of  the  office  may  from  time  to 
time  appoint  shall,  on  receiving  any  such  document,  forthwith  effect 
such  cancellation  by  punching  out  the  figure-head  so  as  to  leave  the 
amount  designated  on  the  stamp  untouched,  and  the  part  removed  by 
punching  shall  be  burnt  or  otherwise  destroyed. 


CHAPTER  VI. 
Miscellaneous. 

31.  i.  Whenever  an  application  or  petition  containing  a  complaint 
or  charge  of  an  offence,  other  than  an  offence  for  which  Police  officers 
may  arrest  withot  warrant,  is  presented  to  a  Criminal  Court,  the  Court, 
if  it  convict  the  accused  person,  shall  in  addition  to  the  penalty  imposed 
upon  him,  order  him  to  REPAY  to  the  COMPLAINANT  the  FEE 
PAID  ON  such  APPLICATION  or  petition. 

iL  In  the  case  mentioned  in  section  eighteen,  the  Court,  if  it  con- 
vict the  accused  person,  shall,  in  addition  to  the  penalty  imposed  upon 
him,  order  him  to  repa^  to  the  complainant  the  ree,  if  any,  paid  by  the 
latter  for  the  examination. 

iiL  When  the  complainant  has  paid  fees  for  serving  processes  in 
either  of  the  cases  mentioned  in  the  nrst  and  second  paragraphs  of  this 
0ection»  the  Court,  if  it  convict  the  accused  person,  shall,  in  addition 
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to  the  penalty  imposed  upon  him,  order  him  to  repay  such  fees  to  the 
complainant. 

iv  All  fees  ordered  to  he  repaid  nnder  this  section  may  he  reoorer- 
ed  as  if  they  were  fines  imposed  by  the  Court . — 

S2.  The  Code  of  Ci^l  Procedure,  sections  three  hundred  and  eight 
and  three  hundred  and  nine,  shall  he  read  as  if,  for  the  words  '  stamp- 
duty*  and '  stamps*  the  words  and  figures  *  fees  chargeable  under  the 
Court  Fees*  Act,  1870, '  were  substituted ;  section  three  hundred  and 
seventy-one  of  the  same  Code  shall  be  read  as  if,  for  the  words '  astamB 
of  the  value*  the  words*  the  payment  of  the  fee*  were  substituted;  ana 
section  three  hundred  and  seventy-three  of  the  same  Code  shall  be  read 
as  if,  for  the  words  *  on  a  stamp  paper  of  the  value,*  the  words  *  and  shall 
be  chargeable  with  the  fee*  were  substituted ;  and  as  if,  for  the  words 
*  for  the  stamps,*  the  words  *  the  fees  were  substituted. 

33.  Whenever  the  PILING  or  exhibition  IN  a  CRIMINAL 
COURT  OF  DOCUMENT  in  respect  of  which  the  proper  fee  has  not 
been  paid  is,  in  the  opinion  of  the  presiding  Judge,  necessary  to  prevent 
a  failure  of  justice,  nothing  contained  in  section  four  or  section  six  shall 
be  deemed  to  prohibit  such  filing  or  exhibition. 

34.  In  the  General  Stamp  Act,  1869,  section  forty-eight  shall  be 
read  as  if  for  the  words  and  figures  'Act  No.  XXVI.  of  1867  {to  am^^ 
tha  law  relating  to  Stamp  Duties)*  the  words  and  figures  *  The  Court 
Fees'  Act,  1870,*  were  substituted, 

35.  The  GOVERNOR  GENERAL  of  India  in  Council  MAY 
from  time  to  time,  by  notification  in  the  Qaaetts  of  IndiOf  REDUCE  or 
REMIT  in  the  whole  or  in  any  part  of  British  India  all  or  any  of  the 
FEES  mentioned  in  the  first  and  second  schedules  to  this  Act  annezed» 
and  may  in  like  manner  cancel  or  vary  Booh  order. 

36.  Nothing  in  Chapters  XL  and  V.  of  this  Act  applies  to  the 
•onmiission  payable  to  the  Aooountaut  General  of  the  Hi^  Court  at 
Fort  Wttliam,  or  to  ttie  FEES  which  any  OFFICER  OF  a  HIGH 
COURT  is  allowed  to  receive  in  addition  to  a  fixed  salary. 


Sea  32.   The  nmaindor  of  Uu8  0eotioa  was  repealed  by  Act  19  of  1870^ -lS«e  **SepMl« 
iag  BBftotmentt"  page  77. 
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ACT   T   OF   1870.  CIVTt  PBOCn)URE  CODZ.  W 

SCHEDULE  T. 
Ad  valorem  Fee$. 

1.  Plaint  or  memorandam  of  appeal  (not  otherwiise  provided 
for  in  this  Act),  presented  to  any  Civil  or  Kevenae  Court,  except  those 
mentioned  in  section  three. 

When  the  amount  or  valae  of  the  subject'inatter  ifx  dispute  does  not 
exceed  five  rupees.    8ix  a/nnas. 

When  such  amount  or  value  exceeds  five  rupees,  For  every  five  rupees 
or  part  thereof,  in  excess  of  five  rupees,  up  to  one  bun<&ed  rupees. 
Six  annas. 

When  such  amount  or  value  exceeds  one  hundred  rupees.  For  every 
ten  rupees,  or  part  thereof,  in  excess  of  one  hundred  rupees,  up  to 
one  thousand  rupees.     Twelve  annas. 

When  such  amount  or  value  exceeds  one  thousand  rupees,  for  every, 
one  hundred  rupees,  or  part  thereof,  in  excess  of  one  thousand  ru- 
pees up  to  five  thousand  rupees.    Five  rupees. 
When  such  amount  or  value  exceeds  five  thousand    rupees,  For 
every  two  hundred  and  fifty  rupees,  or  part  thereof,  in  excess  of  five 
thousand  rupees,  up  to  ten  thousand  rupees.     Ten  rupees. 
When  such  amount  or  value  exceeds  ten  thousand  rupees.  For  every 
five  hundred   rupees,  or    part  thereof,  in    excess  of  ten  thousanH 
rupees,  up  to  twenty  thousand  rupees.    Fifteen  rupees. 
When  such  amoimt  or  value  exceeds  twenty  thousand  rupees,    For 
every  one  thousand  rupees,  or  part  thereof,  in  excess   of  twenty 
thousand  rupees,  up  to  thirty  thousand  rupees.  Twex^  rupees. 
When  such  amount  or  value  exceeds  thirty  thousaud  rupees,   For 
every  two  thousand  rupees,  or  part  thereof,  iu  excess  of  thirty 
thousand  rupees,  up  to  fifty  thousand  rupees.  Twenty  rupees. 
When    such  amount   or  value  exceeds  fifty  thousand  rupees,   For 
everv  five  thousand  rupees,  or  part  thereof,  in  excess  of  fifty  thoui 
sand  rupees.     Twenty-five  rupees. 

Provided  that  the  maximum  fee  leviable  on  a  plaint  or  n^emorandum 
of  appeal  shall  be  throe  thousand  rupees, 

2.  Plaint  or  memorandum  of  appeal  in  a  suit  for  possession  under 
Act  No.  XIV.  of  1859  (to  provide  for  the  limita^on  of  suits),  section  fif- 
teen.   A  fee  of  one-half  the  amount  prescrihed  in  the  foregoing  scale^ 

4.  Application  for  review  of  judgment  if  presented  on  or  after  the 
ninetieth  day  from  the  date  of  the  decree.  The  fee  leviable  on  t?ie  plaint 
or  memorandvmi  of  appeal, 

5.  Application  for  review  of  judgment  if  presented  before  the 
ninetieth  oay  from  the  date  of  the  decree.  One'half  of  the  fee  leviable 
on  the  plaint  or  memorandum  of  appeal, 

6.  Copy  or  translation  of  a  judgment  or  order  not  being,  or  having 
the  force  of  a  decree. 

Schedule  I  CI.  3.    Ropealed   by  Act  8  of  1871,   See    '*  Repealing  Enactme&ta** 

page  78. 
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96  icXfiOELLAlYXOUS  AOTS  (Court  Fees),  act  7  or  1870. 

SCHEDULE  l.—Oontinued, 

When  Buoh  jadgment  or  order  is  passed  bj  any  Civil  Court   other 

than  a  High  Court  or  by  the  presioing  ofiRcetof  any  Revenue  Court 

or  0£Roe»  or  by  any  otner  Judicial  or  Excutive  Authority, — 

(a) — If  the  amount  or  value  of  the  subject-matter  is    fifty  or    less 

than  fifty  rupees.    Four  annas. 

ih)    If  such  amount  or  value  exceeds  fifty  rupees.    EigM  annaa. 

When  such  judgment  or  order   is  passed  by  a  High   Court     One 

Mupee. 

7.  Copy  of  a  decree  or  order  having  the  force  of  a  decree. 
When  such  decree  or  order  is  made  by  any  Civil  Court  other  than 
a  High  Court,  or  by  any  Revenue  Court, — 

(a) — If  the  amount  or  value  of  the  subject  matter  of  the  suit  where 
in  such  decree  or  order  is  made  is  fifty  or  less  than  fifty  rupees. 
Eight  annas, 

(h) — If  such  amount  or  value  exceeds  fifty  rupees.     One  rupee 
When  such  decree  or  order  is  made  by  a  High  Court,    Four  nq>e€s. 

8.  Copy  of  any  document  liable  to  stamp-duty  under  the  General 
'Stamp  Act,  1869,  when  left  by  any  party  to  a  suit  or  proceeding  in  place 
of  the  original  withdrawn. 

(a)^When  the  stamp-duty  chargeable  on  the  original    does  not  ex- 
ceed eight  annas.    The  amount  of  the  duly  chargeohle  on  the  original. 
(6) — In  any  other  case,  Eight  annas. 

9.  Copy  of  any  revenue  or  judicial  proceeding  or  order  not  other- 
wise provided  for  by  this  Act,  or  copy  of  any  account,  statement,  report 
or  the  like  taken  out  of  any  Civil  or  Criminal  or  Revenue  Court  or 
Office  or  from  the  Cffice  of  any  chief  ofiicer  charged  with  the  executive 
administration  of  a  division. 

For  every  three  hundred  and  sixty  words  or  fraction  of  three  hun- 
dred and  sixty  words,  Eight  annas. 

10.  Certificate  of  administration  granted  under  Act  No.  XL.  of 
1858  {Jbr  making  hotter  provision  for  the  care  of  the  pei'sons  and  property  rf 
rwinors  in  ihe  presidency  of  Fort  Willinm  in  Bengal),  or  under  Act  iVo.  XX, 
of  1864  (for  making  better  provision  for  the  care  of  the  persons  and  property 
cfmnivors  in  the  Presidency  of  Bombay). 

If  the  amount  or  value  of  the  property  in  respect  to  which  such  cer- 
tificate is  granted  does  not  exceed  five  hundred  rupees.  Five  rupees. 
If  such  amount  or  value  exceeds  five  hundred  rupees  but  not  one 
thousand  rupees,  Ten  rupees. 

And  for  every  one  thousand  rupees,  or  part  thereof  in  excess  of 
one  thousand  rupees,  Five  rupees. 

11.  Probate  of  a  will  or  letters  of  administration  with  or  without 
will  annexed. 

^  12.  Certificate  granted  under  Act  No.  XXVI I.  of  1860,(/or/actW. 
iating  th«  collection  of  debts  on  suooessionst  and  for  the  secwriiy  of  parties 
paying  debts  to  ihe  representatives  of  deceased  persons),  or  under  Bombay 
Regulation  VIII.  of  1827  (to  provide  for  the  formal  recogmt4oih  of  Heirs, 
Executors,  and  Administrators  t  and  for  ihe  appointment  of  Adrntnutioiors 
and  Managers  of  Property  by  the  Courts). 
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Act  7  OP  1870. 


CIVIL  PEOCEDITBB  CODS* 
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SCHEDULE  L^ConHnued. 

If  the  amount  or  value  of  the  property  in  respect  of  which  the  probato 
or  letters  or  certificates  shall  be  granted  exceeds  one  thoosaud 
luoees.  Two  jperccntum  on  such  amount  or  valtie, 
2^  0  :e. — The  person  to  whom  any  such  certificate  is  granted,  or  his 
representative,  shall  after  the  expiration  of  twelve  months  from  the 
date  of  such  certificate  and  thereafter  whenever  the  Court  granting 
such  certificate  requires  him  so  to  do,  file  a  statement  on  oath  ot 
all  moneys  recovered  or  realised  by  him  under  such  certificate. 
If  the  moneys  so  recovered  or  realised  exceed  the  amount  Of  debts  or 
other  property  as  sworn  to  by  the  person  to  whom  the  certificate  is 
granted  tne  Court  may  cancel  the  same,  and  order  such  person  to 
take  out  a  fresh  certificate  and  pay  the  fee  prescribed  by  this  sche- 
dule for  such  excess. 

In  default  of  filing  such  statement  within  the  time  allowed,    tho 
Court  may  cancel  the  certificate. 


Table  of  Bates  of  ad  valorem  Fees  leviable  on  the  institution  of  8uits» 

When  the  amount 

When  the  amount 

or  valxie  of  the  lub- 

Proper  Fee^ 

or  value  of  tho  sub- 

Proper  Fee. 

iect-znatter  doee  not 

jeot-matter  does 

exceed. 

not  exceed 

Ks. 

Ks.     a.     p. 

Rs. 

Rs.    a.    p. 

B 

0     6     0 

16a 

12    0    0 

10 

0  12     0 

170 

12  12    0 

15 

I     2     0 

-    180 

13    8    0 

20 

1     8     0 

190 

14    4    0 

25 

1   14     0 

200 

15    0    0 

So 

2    4    0 

210 

15  12    0 

35 

2  10     0 

220 

16    8    0 

40 

3     0     0 

230 

17    4    0 

45 

3     6    0 

240 

18    0    0 

50 

3  12    0 

2-0 

18  12    0 

55 

4    2    0 

200 

19    8    0 

60 

4    8    0 

270 

20    4    0 

65 

4  14    0 

260 

21     0     0 

70 

5     4    0 

2f)0 

21  12  a 

75 

5  10    0 

300 

22    8    0 

80 

6     0     0 

310 

23    4    0 

85 

6     6    0 

320 

24    0    0 

90 

6  12    0 

330 

24  12    0 

95 

7     2    0 

340 

25    8    0 

100 

7     8    0 

350 

26    4    0 

110 

8     4    0 

360 

27    0    0 

120 

9    0    0 

270 

27  12    0 

130 

9  12    0 

380 

28    8    0 

140 

10     8    0 

390 

29    4    0 

160 

11     4    0 

400 

30    0    0 
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uncSLLAVlOUS  ACTS  (CouH  Fee$).  ACT  7  or  1870. 


Table  of  Bates  of  ad  valorem  Fees,  &c, — continued. 


WlMB  tha  aMOimt  or 

When  the  amotint  br 

Proper  F«fc. 

Talue  of  the  lubject- 

Proper  Fee. 

matttr  does  not 

matter  doea  not 

dSMOd. 

ezoeed.             i 

1 

Bd. 

Be.    a.    p. 

1 
B8. 

Bs.     a.      p. 

41CI 

30  12    0 

810 

60  12     0 

420 

31    8    0 

820 

61     8     0 

430 

32    4    0 

850 

62     4     0 

440 

33    0    0 

840 

63    0     0 

450 

33  12    0 

850 

63  12     0 

460 

34    8    0 

860 

64    8     0 

470 

35    4    0 

870 

65     4     0 

480 

36    0    0 

880 

66    0     0 

490 

36  12    0 

890 

66  12     0 

500 

37    8    0 

900 

67     8     0 

510 

38    4    0 

91(J 

68    4     0 

520 

39  .0    0 

920 

69    0     0 

530 

39  12    0 

930 

69  12     0 

540 

40    8    0 

940 

70    8     0 

550 

41     4    0 

950 

71    4     0 

560 

42    b    0 

960 

72    0     0. 

570 

4%  i2    0 

970 

72  12     0 

580 

43    8    0 

980 

73    8    0 

590 

44    4    0 

990 

74    4    0 

600 

45    0    0 

1,000 

75    0    0 

610 

45  12    0 

1.100 

80    0    0 

620 

46    8    0 

1,200 

85    0    0 

630 

47    4    0 

1,300 

90    0    0 

640 

48    0    0 

1,400 

95    0    0 

650 

48  i2    6 

1,500 

100    0    0 

660 

49    8    0 

1,600 

105     0    0 

670 

50    4    0 

1,700 

110     0    0 

680 

61     0    0 

1,800 

115     0    0 

690 

51  12    0 

1,900 

120     0    0 

700 

52    8    0 

2,000 

125     0    0 

710 

53    4    0 

2,100 

130     0    0 

720 

54    0    0 

2,200 

135     0     0 

730 

54  12    0 

2,300 

140    0    0 

740 

55    8    0 

2,400 

145    0    0 

750 

56    4    0 

2,600 

150     0    0 

760 

57     0     0 

2,600 

155     0    0 

770 

57  12    0 

2,700 

160    0    0 

780 

58    8    0 

2.800 

165     d     0 

790 

69    4    0 

2.900 

l70    0    0 

800 

60    0    0 

3,000 

175     0     0 
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When  the  amount 

When  the  amonnt 

or  mine  of  the  sub- 

or yaXvtt  of  the  sub- 

ject -matter  does  not 
exteeed^ 

troper  Fee* 

ject-matter  doea 
not  exceed 

Proper  Fee/J 

Rs. 

Bs.    tk.    p. 

Rb. 

R«.    a.    p. 

3.100 

180    0    0 

11.600 

520    0    0 

3,200 

185    0    0 

12,000 

535    0    0 

13.300 

190    0    0 

12,500 

550     0    0 

3,400 

195    0    0 

13,000 

565    0    0 

3.500 

200    0    0 

13,500 

580    0    0 

3.660 

205    0    0 

14,000 

595    0    0 

3.700 

210    0    0 

14,500 

610    0    0 

3,800 

215    6    0 

15.000 

625    0    0 

3,900 

220    0    0 

15.500 

640    0    0 

4,000 

225    6    0 

16,000 

655    0    0 

4,100 

230    0    0 

16,500 

670    0    0 

4,200 

236    0    0 

17,000 

685    0    0 

4,300 

240    0    0 

17,500 

700    0    0 

4,400 

245    0    0 

18,000 

715    0    0 

4.500 

250    0    0 

18,600 

730    0    0 

4,600 

255    0    0 

19,000 

745    0    0 

4.700 

260    0    0 

19,500 

760    0    0 

4,800 

265    0    0 

20,000 

775    0    0 

4,900 

270    0    0 

21,000 

795    0    0 

5,000 

275    0    0 

22,000 

815    0    0 

^,250 

285    0    0 

23,000 

835    0    0 

^,500 

295    0    0 

24,000 

855    0    0 

5,750 

305    0    0 

25,000 

875    0    0 

6.000 

315    0    0 

26,000 

895    0    0 

6,250 

325    0    0 

27,000 

915    0    0 

6,600 

336    0    0 

28,000 

935    0    0 

6,750 

345    0    0 

29,000 

965    0    0 

7.000 

356    0    0 

30,000 

975    0    0 

7,250 

866    0    0 

32,000 

995    0    0 

7,500 

375    0    0 

34,000 

1,015    0    0 

7,750 

386    0    0 

36,000 

1,035    0    0 

8,000 

396    0    0 

38,000 

1,055    0    0 

8,250 

405    0    0 

40,000 

1,075    0    0 

8,500 

416    0    0 

42,000 

1,095    0    0 

8,7V) 

426    0    0 

44,000 

1,116    0    0 

9,000 

435    0    0 

46,000 

1,135    0    0 

9.250 

446    0    0 

48,000 

1,155    0    0 

9,500 

465    0    0 

50,000 

1.176    0    0 

9,750 

4^5    0    0 

65,000 

1.200    0    0 

10,000 

475    0    0 

60,000 

1,226    0    0 

10,500 

490    0    0 

66,000 

1,250    0    0 

11,000 

505    0    0 

70,000 

1,275    0    0 
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mtcsLLAirBOUS  ACTS  (Court  Fee$).  act  7  or  1870. 

TahU  of  Bates  of  ad  valorem  fees,  Ac, — continued. 


When  the  amount 

When  the  amount 

or  Talue  of  the  sub- 

or value  of  the  sub* 

ject-matter  does 

Proper  Fee.         | 

ject-matler     does 

PK^>er  Fee. 

not  exceed. 

not  exceed. 

Bs. 

R  . 

a.    p- 

B8. 

Rs, 

a.    p. 

75,000 

1,300 

0    0 

2,45.000 

2.1  ro 

0    0 

80,000 

1,3 -15 

0    0 

2,50.000 

2,175 

0    0 

85,000 

1,3.3 

0    0 

2.55,000 

2,2(K) 

0    0 

90.000 

1,3  5 

0    0 

2  60/>00 

2,225 

0    0 

95,000 

l,t00 

0    0 

2,65,000 

2250 

0    0 

1,00,000 

l.R') 

0    0 

2,70,000 

2,275 

0    0 

1,05  000 

1,450 

0    0 

2,75.000 

2,300 

0    0 

1,10,000 

1,475 

0    0 

2,80,C0a 

2.325 

0    0 

1,15,000 

1,500 

0    0 

2,85,0  )0 

2.350 

0    0 

1,20,000 

1,525 

0    0 

2,90,00a 

2,375 

0    0' 

1,25,000 

1,550 

0    0 

2,95,000 

2,400 

0    0 

1.30,000 

1,575 

0    0 

3,00,000 

2,425 

0    0 

1, -^5,000 

1,600 

0    0 

3,05,000 

2,450 

0    0 

1,40,000 

1,625 

0    0 

3,io,ooa 

2.475 

0    0 

1,45,000 

1,650 

0    3 

3,15.000 

2,500 

0    0 

1.50,000 

1,675 

0    0 

3,20,000 

2,525 

0    0 

1,55,000 

1,700 

0    0 

3,25,000 

2,550 

0    0 

1,60,000 

1,725 

0    0 

3,30,000 

2,575 

0    0 

1,65,000 

1,750 

0    0 

3,35,000 

2,600 

0    0 

1,70,000 

1,775 

0     0 

3,40,000 

2,625 

0    0 

1,75,000 

1,800 

0    0 

3,45,000 

2,650 

0    0 

1,80,000 

1,825 

0     0 

3,50,000 

2,675 

0    0 

1,85,000 

1,850 

0    0 

3,55,000 

2,700 

0    0 

1,90,000 

1.875 

0    0 

3,60,000 

2,725 

0    0 

1,95,000 

1,900 

0    0 

3,65,000 

2,750 

0    0 

2.00,000 

1,925 

0    0 

3.70,000 

2,775 

0    0 

2,05,000 

1,950 

0    0 

3,75,000 

2,800 

0    0 

2,10,000 

1,975 

0    0 

3,80,000 

2,825 

0    0 

2.15.000 

2,000 

0    0 

3,85,000 

2,^^0 

0    0 

2,20,000 

2,025 

0    0 

3,90,000 

2,875 

0    0 

2,25,000 

2,050 

0    0 

3,95,000 

2,900 

0    0 

2,30,000 

2,075 

0    0 

4,00,000 

2,925 

0    0 

2,3r,)00 

2,100 

0    0 

4.05,000 

2,950 

0    0 

2,40,000 

2,125 

0    0 

4,10,000 

2,975 

0    0 

^     ^^^^^®  amount  or  value  of  tho  subject  matter  exceeds  4,10.000. 
Bu][ee8  3000. 


Tho  aboTO  taUo  ia  constructed  od  the  principles  laiddoira  in  Section  lof  thia 
6cLedale» 
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ACT   7   OP    1870.  CIVIL   PnOCEDURE  CODE.  103 

SCHEDULE  II. 
Fixed  Fees, 

1.  Application  or  petition. 

(a) — When  presented  to  any  officer  of  the  Customs  or  Excise  Depart- 
ment, or  to  any  Magistrate  by  any  person  having  dealings  with  tte 
Government,  and  when  the  subject-matter  of  such  applicatioa 
relates  ezclusively  to  those  dealings.  One  anna; 
or  when  presented  to  any  officer  of  Land  Revenue  by  any  person 
holding  temporarily-settled  land  under  direct  engagement  with 
Government,  and  when  the  subject-matter  of  the  application  or 
petition  relates  exclusively  to  such  engagement.  One  anna ; 
or  when  presented  to  any  Municipal  Commissioner  under  any  Act 
for  the  time  being  in  force  for  the  conservancy  or  improvement  of 
any  place,  if  the  application  or  petition  relates  solely  to  such  con- 
servaucy  or  improvement.  One  anna ; 

or  when  presented  to  any  Civil  Court  other  than  a  principal  Civil 
Courtoforigintil  jurisdiction,  or  to  any  Cantonment  Magistrate  sit- 
ting as  a  Court  of  Civil  Judicature  under  Act  No.  Ill,  of  1859,  or 
to  any  Court  of  Small  Causes  constituted  under  Act  No  XI.  of  1865, 
or  under  Act  No.  XVI,  of  1868,  section  20,  or  to  a  Collector  or 
other  officer  of  revenue  in  relation  to  anjr  suit  or  case  in  which  the 
amount  or  value  of  the  subject-matter  is  less  than  fifty  rupees;  One 
ann(u 

or  when  presented  to  any  Civil,  Criminal,  or  Revenue  Court,  or  to 
any  Board  or  executive  officer  for  the  purpose  of  obtaining  a  copy  or 
translation  of  any  Judgment,  decree  or  order  passed  by  such  Court 
Board,  or  officer,  or  of  any  other  document  on  record  in  such  Court 
or  Office.    One  anna,  ^ 

<6)-— When  containing  a  complaint  or  charge  of  any  offence  other 
than  an  offence  for  which  Police  officers  may,  under  the  Criminal 
Procedure  Code,  arrest  without  warrant,  and  presented  to  any 
Criminal  Court.  Eight  annas ; 

or  when  pi'esented  to  a  Civil,  Criminal,  or  Revenue  Court,  or  to  a 
Collector,  or  any  revenue  officer  having  jurisdiction  equal  or  sub- 
ordinate to  a  Collector,  or  to  any  Magistrate  in  his  executive  capa- 
city, and  not  otherwise  provided  for  by  this  Act,  Eight  annna; 
or  to  deposit  in  Court  revenue  or  rent.  Eight  annas : 
or  for  determination  by  a  Court  of  the  amount  of  compensation 
to  be  paid  by  a  landlord  to  his  tenant.    Eight  annas, 

(c) — When  presented  to  a  Chief  Commissioner  or  other  chief  control- 
ling revenue  or  executive  authority,  or  to  a  Commissioner  of  Re- 
venue or  Circuit,  or  to  any  chief  officer  charged  with  the  executive 
administration  of  a  Division  and  not  otherwise  provided  for  by  this 
Act.     One  rupee, 

(^J— When  presented  to  a  High  Court.     Two  rupees' 

2.  Application  for  leave  to  sue  as  a  pauper.    Bight  annas, 

3.  Application  for  leave  to  appeal  as  a  pauper. 

(a) — When  presented  to  a  District  Court.     One  rupee, 

(b) — When  presented  to  a  Commissioner  or  a  High  Court.  7kix>  rupees, 
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104  iHSCELLjLNF.orrs  ACTS  {CouH  Fees.)  jlct  7  or  18T0 

SCHEDULE  IL— Continued, 

4.  Plaint  or  memorandum  of  appeal  in  a  suit  to  obtain  possession 
under  Act  No.  XVI.  of  1838.  or  Bombay  Act  No.  V.  of  1864  (to  give 
MamltUdars*  Cottrts  Jurisdiction  in  certain  cases  to  maintain  exisUng posses' 
sion,  or  to  restore  possession  to  any  party  dispossessed  oihertoise  than  by 
course  of  law)  Eight  annas. 

5.  Plaint  or  memorandum  of  appeal  in  a  suit  to  establish  or  difl« 
prove  a  right  of  occupancy,  Eight  annas. 

6.  Bail-bond  or  other  instrument  of  obligation  not  otherwise  pro- 
Tided  for  by  this  Act,  when  given  by  the  direction  of  any  court  or  exe- 
cutive authority,  Eight  annas. 

7.  Undertaking  uftder  section  forty-nine  of  the  Indian  Divorce 
Act,  Eight  annas. 

8  Petition  of  objection  to  assessment  under  the  Indian  Income 
Tax  Act.    Eight  annas. 

9.  Petition  of  appeal  under  the  Indian  Income  Tax  Act,  One 
rupee. 

10.  Mukhtarnama  or  Wakalatnama. 
When  presented  for  the  conduct  of  any  one  case — 

(a) — to  any  Civil  or  criminal  Court  other  than  a  Hi^^h  Court,  or  to 
any  Revenue  Court,  or  to  any  Collector  or  Magistrate,  or  other 
executive  officer,  except  such  as  are  mentioned  in  clauses   (h)  and 

(c)  of  this  Number.    Eight  annas. 

(h) — to  a  Commissioner  of  Revenue,  Circuit,  or  customs,  or  to  any  offi- 
cer charged  with  the  executive  administration  of  a  division,  not  be- 
ing the  chief  revenue  or  executive  authority,  Otie  rv/pee. 

(c) — to  a  High  Court,  Chief  Commissioner,  Board  of  Revenue,  or 
other  controlling  revenue  or  executive  authority,  Two  rupees. 

11.  Memorandum  of  appeal  when  the  appeal  is  not  from  an  order 
rejecting  a  plaint  or  from  a  decree  or  an  order  having  the  force  of  a  de- 
cree, and  is  presented. — 

(a)*  to  any  Civil  Court  other  than  a  High  Court,  or  to  any  Revenue 
Court  or  executive  officer  other  than  the  High  Court  or  cluef  control- 
ling revenue  or  executive  authority.  Eight  annas. 

(b) — to  a  High  Court  or  Chief  Commissioner,  or  other  chief  control- 
ling executive  or  revenue  authority,  Two  rupees, 

12.  Caveat,  Five  Eupeea. 

Id.  Application  under  Act  No.  X.  of  1859,  section  twen^-six,  or 
Bengal  Act  No.  Y I.  of  1862,  section  nine,  or  Bengal  Act  No.  Y III.  of 
1969,  section  37,  Five  Bupees. 

14.  Petition  in  a  suit  under  the  Kative  Converts'  Marrriage  Disso- 
lution Act,  1866,  Five  Rupees. 

Schedide  II  Clause  9.    The  words  "Saotion  31"  in  thie  cUuse  were  r^>ealed  b?  Act 
U  of  1670,  See  "  Repealing  Enactmente"  page  77. 
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SCHEDULE  II.— Concluded, 

15.  Plaint  or  memorandum  of  appeal  in  a  suit  to  obtain  possession 
of  a  wife,  Five  rupees, 

16.  Administration-bond,  EigJd  rupees, 

17.  Plaint  or  memorandum  of  appeal  in  each  of  the  following 
suits: — Ten  Rupees. 

i.  to  alter  or  set  aside  a  summary  decision  or  order  of  any  of  the 
Civil  Courts  not  established  by  Letters  Patent  or  of  any  Kevonue  Court: 

ii.  to  alter  or  cancel  any  entry  in  a  register  of  the  names  of  propri- 
etors of  revenue-paying  estates : 

iiu  to  obtain  a  declaratory  decree  where  no  consequential  relief  is 
prayed ; 

iv.    to  set  aside  an  award : 

V.    to  set  aside  an  adoption. 

vi.  ever^  other  suit  where  it  is  not  possible  to  estimate  at  a  money* 
value  the  subject- mattor  in  dispute,  and  which  is  not  otherwise  provided 
for  by  this  Act. 

18.  Application  under  section  three  hundred  and  twenty-six  of  the 
Code  of  Civil  Procedure.     Terh  Eupees, 

19.  Agreement  under  section  three  hundred  and  twenty-eight  of 
the  same  Code.     Ten  rupees, 

20.  Every  petition  under  the  Indian  Divorce  Act  except  petitions 
tinder  section  forty- four  of  the  same  Act,  and  every  memorandum  of  ap* 
peal  under  section  fifty-five  of  the  same  Act.     Twenty  Ihtpees. 

21.  Plaint  or  memorandum  of  appeal  under  the  Parsi  Marriage  and 
Divorce  Act,  1865.     TwerUy -rupees. 


ACT  No.  XX.  of  1870. 

An  Act  io  correct  two  clerical  errors  in  the  Court  Fees*  Acit  1870. 

For  the  purpose  of  correcting  two  clerictil  errors  in  the  Court  Fees* 
Act,  1870 ;  It  is  nereby  enacted  as  follows : 

1.  Section  15  of  the  said  Act  shall  be  read  as  if,  for  the  words 
"  plaint  or  memorandum  of  appeal,"  the  word  "  application*'  were  subs- 
tituted; and  in  Schedule  I  to  the  said  Act  annexea,  No.  2  shall  be  read 
as  if  the  words  •'  or  memorandum  of  appeal"  were  omitted  therefrom. 


ACT  No.  I.  of  1872. 

THE  INDIAN  EVIDENCE  ACT. 

PART  I. 

Eelevaoicy  of  Facts. 

Sea 

Chapter  I.—Prelimlnary i 

Cliapter  IL—Ofthe  Relevancy  of  Facta  5 

AdxnissionB 17 

Statements  by  Persons  who  cannot  be  called  as  Witnesses  ...  32 

Statements  Made  under  8i>ecial  OiroumstaneeB  84 

How  much  of  a  Statement  is  to  be  proved 89 

Jud£rmentsofCk>urts  of  Justice  when  Relevant 40 

Opinions  of  third  Persons  when  Relevant 46 

Character  when  Relevant 52 


Schedule  m.   Sepealed  by  Act  14  of  1870,  See  '*  itopealiog  Eoaotmoats"  page  79. 
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106  .         Miso'LLANrors  lcih  {^£mJenC'e.)  act  1  of  1872. 

PART  II. 
On  Proof. 

Chapter  ni.—Pacts  which  need  not  be  proved se 

Chapter  IV.— Of  oral  E-Tldenc^                  59 

Ch;^p:or  v.— Of  documentary  Evidence 6i 

Public  documente 74 

Presumptions  €ks  to  documents  79 

Chap.  VI.— Of  tho  Exclusion  of  oral  by  documentary  Bvldencei  91 


PART  ni. 
Production  and  Effect  of  Evidence. 

ChapterVII— Of  the  Burden  of  Proof 101 

Chapter  VIII.— Betoppel 115 

Chapter  IX.—OfWitii.:sses  II8 

ChapterX.— Of  the  Examination  of  Witnesses     135 

Chapter  XI.— Of  improper  Admission  &  BQjection  of  Evidence  167 


1.    ThiR  ACT  may  bo  CALLED  "  The  Indian  Evidence  Act,  1872." 
It  EXTENDS  T»»  the  whole  of  British  India,  and   applies  to   all 
jadicial  procccdinjTS  in  or  beforv3  any  Conrt.   iucludinpr   Courts   Martial 
bat  not  to  alTidavits  presented  to  any  Court  or  Ofl5cer,   nor  to   proceed- 
ings before  an  arbitrator. 

and  it  shall  COME  INTO  FORCE  on  the  first  day  of  September 
1872  : 

3.  In  this  Act  the  following:  words  and  expressions  are  nsed  in  the 
following  senses,  unless  a  contrary  intention  appears  from,  the  con- 
text : — 

"  COURT"  includes  all  Judi^es  and  Magistrates,  and  all  persons,  ex- 
cept arbitrators,  legally  authorised  to  take  evidence. 
.   •*  FACT"  means  and  includes — 

(1)  any  thin^,  state  of  things,  or  relation  of  things  capabloh  of 
being  perceived  by  the  senses ; 

(2)  any  mental  condition  of  which  any  person  is  conscious. 

JUtutrationg. 

(a)    That  there  are  certain  objects  airaDged  in  a  certain  order  in  a  certain  place,  is  a  text, 

(ft)    That  a  man  heard  or  saw  somethingr  is  a  fact. 

[c)    That  a  man  said  certain  words  is  a  foot. 

{d)  That  A  man  holds  a  certain  opinion,  has  a  certain  intention,  acts  in  good  faith,  or 
fraudulent ly,  or  uses  a  particular  word  in  a  particular  sense,  or  is  or  was  at  a  Q)ecified  time 
conscious  of  a  particular  sensation,  is  a  fact. 

(«)    That  a  man  has  a  certain  reputation  is  a  flact. 

One  fact  is  said  to  be  RELEVANT  to  another  when  the  one  is  con- 
nected with  the  other  in  any  of  the  ways  referred  to  in  the  proviBiona  of 
this  Act  relating  to  the  relevancy  of  facts. 

The  expression  ♦•  FACTS  IJN  I6BUB"  means  and  includes— 
any  ^  act  from  which,  either  by  itself  or  in  connection  with  other 
facts  the  existence,  nonexistence,  nature,  or  extent  of  anj  right,  liability 
or  disability,  aeaerted  or  denied  in  any  miit  or  proceeding,  necessarily 
follows. 

Act  1  of  1872  Sec.  2.  This  Section  &  tho  Schedule  will  be  found  in  tho  *'  Bepea 
ling  Knactintnts"  of  1872. 
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ACT  1  01   1872.  Cim  PEOCEDTJRE  CODB.  107 

Explanation. — Whenever,  under  the  provisions  of  the  law  for  the 
1>iine  being  in  force  relating  to  Civil  Procedure,  any  Court  records  an 
issue  of  fact,  the  fact  to  be  asserted  or  denied  in  the  answer  to  such 
issue,  is  a  fact  in  issue. 

lUustrationt. 
A  is  accused  of  the  murder  of  B. 
At  his  trial  the  followmg  facta  may  be  in  iaaae  :— 
That  A  canted  B*s  death ; 
That  A  intended  to  cause  B's  death  ; 

That  A  had  rcceired  grare  and  sudden  proyo?ation  firom  B  ; 

Th^t  A  at  the  time  of  doing  the  act  which  caused  B's  death,  was  by  reason  of  nnsonnd- 
Beas  of  mind,  incapable  of  knowing  ite  nature. 

"DOCUMENT" means  any  matter  expressed  or  debcribod  upon 
any  substance  by  means  of  letters,  figures,  or  niarke,  or  by  more  than 
one  of  those  means,  intended  to  be  used,  or  which  may  be  used,  for  the 
purpose  of  recording  that  matter. 

lUtutrationt. 
A  writing  is  a  document, 

Words  printed,  lithographed  or  photographed  are  documents. 
A  map  or  plan  is  a  document. 

An  inscription  on  a  metal  or  plate  or  stone  is  a  document. 
A  caricature  in  a  document, 

»•  EVIDENCE"  means  and  includes— 

(1)  all  statements  which  the  Court  permits  or  requires  to  be  made 
before  it  by  witnesses,  in  relation  to  laattors  of  fact  under  inquiry ; 

such  fitatemeuts  are  called  ORAL  LV  IDENCE  : 

(2;     all  documents  produced  for  tlio  ins->ertiou  of  the  Court; 

such  documents  are  called  DOUUMEXTAKY  K VIUEjhCE. 

A  fact  is  said  to  be  FUOVEO  wlion,  after  cousideriug  the  matters 
before  it,  the  Court  either  believes  It  to  exist,  or  oonsldora  its  existonce 
80  probable  that  a  prudent  man  ought,  under  the  circuniRtances  of  the 
particular  case,  to  aot  upon  the  suniiosition  that^  it  exiBts. 

A  fact  is  said  to  be  DISPRO  V  El)  when,  after coasidei-ing  tho  mat- 
tors  before  it,  the  Court  either  -jelieves  that  it  docs  not  onst,  or  consi- 
ders its  non-existence  so  probable  that  a  pruck^nt  man  ought,  under  the 
circumstances  of  the  particulai*  case,  to  act  upon  th.o  supposiiiou  that  it 
does  not  exist. 

A  tact  is  said  NOT  to  be  PROVED  when  it  is  neither  proved  nor 
disproved. 

4.  Whenever  it  is  provided  by  this  Act  that  the  Court  MAT 
PRESUME  a  fact,  it  may  either  rcrard  such  fact  as  proved,  unless  and 
until  it  is  disproved,  or  may  call  for  }>roof  of  it. 

Whenever  it  is  directed  by  this  Act  that  the  Court  SIIALL  PRE- 
SUME a  fact,  it  shall  regard  such  fact  as  proved,  unless  and  until  it  is 
disproved. 

When  one  fact  is  declared  by  this  Act  to  bo  CONCLUSIVE 
PROOF  of  another,  the  Court  shall  on  ])roof  of  the  one  fact  regard  the 
other  as  proved,  and  shall  not  allow  evidence  to  bo  given  for  the  pur- 
pose of  disproving  it. 

5.  EVIDENCE  MAY  BE  GIVEN  in  any  suit  or  proceeding  of 
the  existence  or  non-existence  OF  every  FACT  IN  ISSUE  AMD  of 
Buch  other  facts  as  are  hereinafter  declared  to  be  RELEVANT,  AND 
t)f  NO  OTHERS. 


Digitized  by  VjOOQIC 


108  IdSCXLLilcioua  ACTS  (JSvidenee.)  act  1  of  1872« 

ExplanaUon. — This  section  shall  not  enable  any  person  to  give 
eTidonce  of  a  fact  which  he  is  disentitled  to  prove  by  any  provision  ot 
the  law  for  the  time  being  in  force  relating  to  Civil  Procedure. 

lUitstrations. 
(a)    A  ia  tried  for  the  murder  Of  B  l>7  beating  him  with  ft  dub  with  the  intention  of  cave* 
ing  hie  death. 

At  A'e  trial  the  following  tacti  are  in  iemie— 
A'8  beating  B  with  the  dab ; 
A*e  caujriDg  B'A  death  by  such  beating ; 
A*8  intention  to  canae  B'a  death. 
[h)    A  Fuitor  docs  not  bring  with  him  and  hare  in  readinoM  for  prodnctioh  at  the  fir^t 
hearing  of  the  caee,  a  bond  on  whi(  h  he  lelles.  This  section  docs  not  enable  him  to  produce  the 
bond  or  prove  its  contents  at  a  subsequent  staiBfe  of  the  proceedings,  otherwise  than  in  accord- 
ance with  the  conditions  prescribed  by  the  Code  of  Ciril  Procedure. 

6.  PACTS  which,  though  not  in  issue,  are  SO  CONNECTED 
ivithafactinissue  ASTO  FORMPAUT  OF  the  same  TRANSACT 
TION,  are  relevant,  whether  they  occurred  at  the  same  time  and  placd 
or  at  different  times  and  places. 

TUtutratiens, 

(a.)  A  is  accused  of  the  murder  of  B  by  beating  him.  Whaterer  Was  teid  or  done  by  A 
dr  B  or  the  by-standers  at  the  beating,  or  so  shortly  before  or  after  it  a^  to  form  part  of  the 
transaction,  is  a  relevant  fact. 

(6.)  A  is  accused  of  waging  war  against  the  Queen  by  taking  part  in  an  armed  insurrec- 
tion, property  is  destroyed,  troops  are  attacked,  and  gaols  broken  open.  The  occurrence  of 
these  facts  is  relevant,  as  forming  part  of  the  general  transaction,  IJiough  A  may  not  hare 
been  present  at  all  of  them. 

(c. )  A  sues  B  for  a  libel  contained  in  a  letter  forming  part  of  a  correspondance.  Lctterft 
between  the  parties  relating  to  the  object  out  of  which  the  iibd  arose,  and  forming  part  of 
the  correspondance  in  which  it  is  contained  are  relevant  facta,  though  they  do  not  contain  tlic 
iibd  itself. 

(rf.)  The  question  is  whether  certain  goods  ordered  from  B  were  delivered  to  A.  Th« 
goods  were  delivered  to  several  intermdiate  persons  successively.    Each  delivery  id  a  relevant 

7.  Facts  which  are  the  OCCASION,  CAUSE,  OR  EFFECTi 
immediate  Or  otherwise,  OF  RELEVENT  FACTS,  OR  FACTS  IN 
ISSUE,  or  which  constitute  the  stale  of  things  under  which  they  hap- 
pened, or  which  afforded  an  opportunity  for  their  occurrence  or  transac* 
tion,  are  relevant. 

tUuttrationt. 

(a.)    The  question  is,  whether  A  robbed  B. 

The  facts  that,  shortly  before  the  robbery,  B  went  to  a  fair  with  money  in  his  possessi(m^ 
and  that  he  showed  it  or  mentioned  the  fact  that  he  had  it,  to  third  persons,  are  idevant. 

(h.)    The  question  is  whether  A  murdered  B. 

Marks  on  the  ground,  produced  by  a  struggle  at  or  near  the  place  where  the  murder  ws* 
eommittc*a,  are  relevant  facts. 

(c.)    The  question  is,  whether  A  poisoned  B. 

The  Stat 3  of  B's  health  before  the  sjrmptoms  ascribed  to  poison,  and  habitft  Of  B,  known 
to  A,  which  afforded  on  opporttmity  for  the  administration  of  poison,  are  rdevant  facta. 

8.  Any  faclj  is  relevant  which  shows  or  constitutes  a  MOTIVE  or 
l^REPAR  ATION  FOR  any  fact  in  issue  or  relevant  fact. 

The  CONDUCT  OF  any  PARTY,  or  of  any  agent  to  any  party, 
to  any  suit  or  p.  occeding  in  reference  to  such  suit  or  proceeding,  or  m 
reference  to  ary  fact  in  issue  therein  or  relevant  thereto,  and  the  conduct 
of  any  person  an  offence  against  whom  is  the  subject  of  any  procee<^g, 
is  relevant,  il:  such  conduct  influences  or  is  influenced  by  any  fact  in 
issue  or  relevant  fact,  and  whether  it  was  previous  or  std)seqaent  thereto. 
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Explanaiion  1.— The  word  "  CONDUCT  "in  this  section  does  nofc 
include  statements,  unless  those  statements  accompany  and  explain  acts 
ocher  than  statements :  but  this  explanation  is  not  to  atToct  the  relevan- 
cy of  statements  under  any  ofcher  section  of  this  Act. 

E.eplanation  2. — When  the  conduct  of  any  person  is  relevant,  any 
statement  made  to  him  or  iu  his  presence  and  heaiing,  which  atlects 
such  conduct,  is  relevant* 

lOustration*. 

{a.)    A  is  tried  for  the  murder  of  B. 

The  facta  that  A  murdered  C,  that  B  knew  that  A  had  murdered  C,  and  that  B  had  tried 
to  extort  money  from  A  by  threatening  to  m  ike  hia  knowled^  public,  are  relevant, 

[b.)    A  sues  B  apoQ  a  bond  for  the  payment  of  money.    B  denies  the  making  of  the  bond. 

The  fact  that  at  the  time  when  the  bond  was  alleged  to  be  made,  B  required  money  for  a 
)>articular  purpose,  is  relerant. 

(e.)    A  is  tried  for  the  murder  of  B  by  poison. 

The  fact  that  iH'fore  the  death  of  B,  A  procured  poison  similar  to  tha^  which  was  ad- 
ministered to  B  is  relevant. 

[d.)    The  question  is  whether  a  certain  document  is  the  will  of  A. 

The  facts  that,  not  long  before  the  date  of  the  alleged  will,  A  made  inquiry  into  matters 
to  which  the  provisions  of  the  alleged  will  relate,  that  he  consulted  vakds  m  reference  to 
making  the  will,  and  that  he  caused  drafts  of  other  wills  to  be  prepared,  of  which  he  did  not 
approve,  aro  relevant. 

{€.)    A  is  accused  of  a  crime. 

The  f&cts  that  cither  before,  or  at  ihe  time  of  or  after  the  alleged  crime,  A  provided  evi- 
dence which  would  tend  to  givo  to  the  facts  of  the  case  an  appearance  favourable  to  himself, 
or  that  he  destroyed  or  concealed  evidence,  or  prevented  the  presence  or  procured  the  abe^ice 
of  persons  who  might  have  been  witnesses,  or  suborned  persons  to  give  uilse  evidence  respect- 
ing it,  are  relevant, 

(/.)    The  question  is  whether  A  robbed  B. 

The  feiets  that,  after  B  was  robbed,  C  8.iid  in  A's  presence—*  the  police  are  coming  to 
look  for  the  man  who  robbed  B, ' — and  that  immediatly  afterwards  A  ran  away,  aro  relevant. 

(g.)    The  question  is,  whether  A  owes  B  rupees  10,000. 

The  facts  that  A  asked  C  to  lend  him  money,  and  that  D  said  to  C  in  A's  presence  and 
bearing  — *  I  advise  rou  not  to  trust  A,  for  he  owes  to  B  10,000  rupees,'  —and  tiuit  A  went 
away  without  making  any  answer,  are  relevant  f^cts. 

(A.)    The  question  is,  whether  A  committed  a  crime. 

The  fact  that  A  absconded  after  receiving  a  letter  warning  him  that  inquiry  was  being 
made  for  the  criminal,  and  the  contents  of  the  letter,  are  relevant. 

(t.)    A  is  accused  of  a  crime. 

The  fificts  that,  after  the  commission  of  the  alleged  crime,  he  absconded,  or  was  in  possess- 
ion of  property  or  the  proceeds  of  property  acquired  by  the  crime,  or  attempted  to  conceal 
things  which  were  or  might  have  been  used  in  committing  it,  are  relevant. 

(/.)    The  question  is,  whether  A  was  ravished. 

The  facts  that,  shortly  after  the  alleged  rape,  she  made  a  complaint  relating  to  the  crime, 
Hit  circumstances  under  which  and  the  terms  in  which  the  complaint  was  made,  are  relevant. 

The  tact  that,  without  making  a  complaint,  she  said  that  she  had  been  ravished  is  not  re- 
levant as  conduct  under  this  section,  though  it   may;be  relevant 

as  a  dying  declaration  under  section  3'2.  (one},  or  as  corroborative  evidence  under  sec- 
tion 167. 

{k.)    The  question  is,  whether  A  was  robbed. 

The  tact  that,  soon  after  the  alleged  robbery,  he  made  a  complaint  relating  to  the  offence, 
tiie  drcomstances  under  which,  and  the  terms  in  which,  the  complaint  was  made,  aro 
relevant. 

The  fact  that  he  said  he  had  been  robbed  wiUiout  making  any  complaint  is  not  relevant 
M  (Kmduct  under  this  section,  thou^  it  may  be  relevant 

as  a  dying  dedaraton  under  section  82,  clause  (one),  or  as  corroborative  evidence  under 

•    1157. 


9.  FACTS  NECESSAEY  to  EXPLAIN  or  mtroduce  a  fact  in 
issue  or  RELEVANT  FACT,  or  which  support  or  rebut  an  inference 
suggested  by  a  fact  in  issue  or  relevant  fact  or  which  establish  the  iden- 
tity of  any  thing  or  person  whose  identity  is  relevant,  or  fix  the  time  or 
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place  at  which  any  fact  in  issue  or  relevant  fact  happened,  or  -which 
show  the  relation  of  parties  by  whom  any  such  fact  was  transacted,  are 
relevant  in  so  far  as  they  are  necessary  for  that  purpose. 

Illustrations. 

(a.)    Tlie  qncstion  is  whether  a  f^x&x  document  is  the  will  of  A. 

The  aUte  of  A's  property  and  of  hin  family  at  the  date  of  the  alleged  will  may  be  relerant 
faets. 

[h.)  A  tae«  B  for  a  libel  imputing  diagracefol  conduct  to  A,  B  affirms  that  the  matter 
alleged  to  be  libellous  is  true. 

The  position  And  relation  of  the  parties  at  the  time  when  the  libel  was  published  may  be 
releviint  facts  as  introductory  to  the  facts  in  issue. 

The  particulars  of  a  dispute  between  A  and  B  about  a  matter  unconneetcd  with  the  alle;^ 
€tl  libel  are  irrelevant  though  the  fact  that  there  ^-as  a  dispute  may  be  relevant  if  it  affected 
the  relations  between  A  and  B. 

(e.)    A  is  accused  of  a  crime, 

The  fact  that,  socm  after  the  eommiRraon  of  the  crime,  A  absconded  fi-om  his  home,  is  role* 
▼ant,  under  section  8,  as  conduct  subsequent  to  and  afluctod  by  facts  in  ijisue. 

The  fact  that,  at  the  time  when  ho  left  home,  he  had  sudden  and  urgent  business  at  the 
place  to  which  he  went,  is  relevant  as  tendmg  to  ezplam  the  fact  that  hu  left  home  suddenly. 

The  details  of  the  business  on  which  he  left  are  not  relevant,  except  in  so  far  as  they  are 
Iiecessai7  to  show  that  the  business  was  sudden  and  urgent. 

[d.)    A  sues  B  for  inducing  C  to  break  a  contract  of  service  made  by  him  with  A.    C,  on 
lea\'mg  A's  serNite.  siys  to  A—*  I  am  leaving  you  because  B  has  made  me  a  better  offer.* 
This  statement  is  a  relevant  fact  as  explanato^  of  C's  conduct,  which  is  relevant  as  a  fact  in 
ibsue. 

(«5.)  A,  acou^od  of  thrift,  is  seen  to  give  the  stolen  property  to  B,  who  is  seen  to  give  it  to 
A's  wife.  B  8'iys,  as  he  doliverh  ir,  -*  A  says  you  are  to  hide  this,'  B's  statement  is  relevant 
as  explanatory  of  the  natiire  of  the  transaciion. 

(/.)  Ais  tried  for  a  riot  and  is  proved  to  have  marched  at  the  head  of  a  mob.  The  cxiet 
of  the  mob  ai-e  relevant  as  explanatoi7  of  the  nature  of  the  transaction. 

10.  W  H  E  RE  there  is  reasonable  ground  to  believe  that  two  or  more 
PKKSOXS  HAVE  Ct)Xsri RED  together  to  commit  an  offence  or  an 
actionable  wroncj,  ANY  THING  said,  done  or  written  by  any  one  of 
such  persons  IN  REFEUENO.  TO  THE[R  COMMON  INTENTION, 
after  the  time  when  such  intention  was  first  entertained  by  any  one  of 
them,  is  a  rolovaat  fact  as  against  each  of  the  persons  believed  to  be  so 
conspiring,  as  well  for  the  purpose  of  proving  the  existence  of  the  con- 
spiracy as  for  the  pui'pose  of  showing  that  any  such  pei'son  was  a  party 
to  it. 

lUuslraiion. 

(a.)  Reasomble  groimd  exists  for  believing  that  A  h-is  joined  in  a  conspiracy  to  wage 
war  agains'  the  Qu  en. 

The  facts  that  B  procured  arms  in  Europe  for  the  purpose  of  the  ronspiracy,  C  collected 
money  in  C  Icutia  lor  a  like  object,  D  pei-suaded  pf'i"j«on8  to  join  the  conspiracy  m  Bombay, 
E  publi-lietl  wi-itings  advocating  the  object  in  view  at  Agra,  and  F  transmitred'fix)m  Delhi  to 
G  at  C  ibul  the  money  which  C  had  collected  at  (  alcutta.  and  the  contents  of  a  letter  wiitten 
by  H  giviug  an  acccount  of  the  conspiracy,  arc  each  relevant,  both  to  prove  the  existance  of 
tha  couspira:  y,  and  to  prove  A's  romplici  y  in  it,  although  he  may  have  been  ignorant  of  all  of 
them,  and  »xl  hough  thn  peison  by  whom  they  were  done  were  strangers  to  him.  and  although 
they  may  have  taken  plaice  before  he  joined  the  conspiracy  or  afterlie  left  it. 

11.  FACTS  NOT  OTHERWISE  RELEVANT  are  ^elevant— 
(l)    if  they  are  inconsistent  with  any  fact  in  issue  or  relevant  fact: 
(2)     if  by  themselves  or  in  connection  with  other  facts  they  make 

the  existence  or  non-existence  of  any  fact  in  issue  or  relevant  lact  highly 
probable  or  improbable. 

J^ustrations, 
(a.)    The  question  is,  whether  A  committed  a  crime  at  Calcutta  on  a  certain  day. 
The  foot  that  on  that  day  A  was  at  lAhore  is  relevant. 
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The  fact  that  near  the  time  when  the  crime  waa  committed,  A  was  at  a  distance  from  the 
^ico  where  it  was  commi'  ted,  which  would  i-end&r  it  highly  improbable,  though  not  inipossi- 
Dlo,  that  he  committed  it,  is  rele\'ant. 

(6.)    The  ques^on  is,  whether  A  committed  a  crime. 

The  circumstances  are  such  that  the  crime  mnsr  have  been  f  ommittcd  either  by  A,  B,  C, 
or  D.  Every  fact  which  shows  thxt  the  crime  could  hive  been  commiLtod  by  hq  one  else  and 
that  it  was  not  committed  by  either  B,  C,  or  D,  is  relevant. 

12.  la  suits  in  which  damages  are  claimed,  any  ♦'act  which  will  en- 
able the  Court  to  determine  the  AMOtlKT  OF  DAMAGES  which 
ought  to  be  awwrded  is  relevant. 

13.  Where  thequestion  is  as  to  the  EXISTENCE  OF  any  RIGHT 
OR  CUSTOM,  the  loUowing  facts  are  relevant : — 

{a.)  Any  transaction  by  which  the  right  or  custom  in  question  was 
created,  claimed,  modified,  recognized,  asserted  or  denied,  or  which  was 
inconsistent  with  its  existence. 

(h)  Particular  instances  in  which  the  ri^rht  or  custom  was  claimed 
recognized,  or  exercised,  or  in  which  its  exercise  was  disputed,  asserted, 
or  departed  from. 

Illustrations. 
The  question  is,  whether  A  has  a  ripht  to  a  fishery.  A  deed  conferring-  the  fishery  on  A'a 
ancestors,  a  mor'gflge  of 'he  fi-«»hciy  by  A's  f.i'her,  «.  subjieqnem  jn'^Ji^  ot  the  flshcry  by  A's 
father,  irreconciliibly  wi  h  the  morg-itfe.  pii-ticulu- iusLan-fs  in  which  A's  fiber  exei-cised 
the  right,  or  in  which  the  exercise  of  the  light  was  stopped  by  A's  neighboms,  are  relevant 
facts. 

14.  Facts  showing  the  existence  of  any  STATE  OF  MIND—such 
as  intention,  knowledge,  good  faith,  negligeuce,  rashness,  ill-will  or 
good-will  towards  any  particular  person,  or  showing  the  existence  of  any 
state  of  body  or  bodily  feeling — are  relevant,  when  the  existence  o^  any 
such  fitate  of  mind  or  body  or  bodily  feeling,  is  iu  is!?ue  or  relevant. 

Explanation. — A  fact  relevant  as  showing  the  existence  of  a  rele- 
vant state  of  mind  must  show  that  it  exists,  not  generally,  but  in  refer- 
ence to  the  particular  matter  in  question. 

niustrations. 

(n,)  A  is  accused  of  receiving  stolen  goods  knowing  them  to  be  stolen.  It  is  proved  that 
be  was  in  possession  of  a  particular  stolen  article. 

The  faot  that  at  the  same  time  he  was  in  possession  of  many  other  stolen  articles  is  rele- 
vant as  tending  to  show  that  he  knew  each  and  all  ot  the  articles  of  whioh  he  was  in  possess- 
ion to  be  stolen. 

{b.)  A  is  accused  of  fraudulently  delivering  to  another  person  a  piece  of  a  connterfeit  coin 
whicn,  at  the  time  when  he  delivered  it,  he  knew  to  be  counterfeit. 

The  fact  that,  at  the  time  of  its  delivery,  A  was  possessed  of  a  number  of  other  pieces  of 
oounterfeit  coin,  is  relevant. 

(e. )    A  snes  B  for  damage  done  by  a  dog  of  B's,  whioh  B  knew  to  be  ferocious, 

The  Cftots  that  the  dog  had  previously  bitten  X,  Y  and  Z,  and  that  they  had  mado  com- 
plaints to  B,  are  relevant 

{(L)  The  qoestiofi  is  whether  A,  tbo  ooceptor  of  a  bill  of  exchange,  knew  that  the  name 
of  the  payee  was  fictitious. 

The  fietct  that  A  had  accepted  other  bills  drawn  in  the  same  manner  before  they  could 
have  b«0D  transmitted  to  him  by  the  payee  if  the  payee  had  beea  a  real  person,  is  relevant,  as 
^wing  that  A  knew  that  the  payee  was  a  fictitious  person. 

(d.)  A  is  accused  of  defaming  B  by  publishing  an  imputation  intended  to  harm  the  repu- 
tation of  B. 

Th3  f  u)*;  of  previous  publlcatioos  by  A  respecting  B,  showing  Ul-wiU  on  the  part  of  A 
towards  B,  is  relevant,  as  proving  A*b  intention  to  harm  B's  reputation  by  the  particular 
publication  in  question. 

The  fftet  that  there  was  no  previous  quarrel  between  A  and  B,  and  that  A  repeated  the 
matter  complained  of  as  he  heard  it,  are  relevant,  as  showing  that  A  did  not  intend  to  harm 
the  reputation  of  B. 


Digitized  by  VjOOQIC 


112  MTECEILANEOUS    ACTS    \^Emd^nCf).  A.CT    1    OF    1872. 

if.)  A  TOcd  by  B  for  fraudnlently  Ttprmen* ing  to  B  that  C  wm  tolrent,  whereby  B,  being 
induced  to  trust  C,  who  was  insolvent,  siiffercd  low. 

The  fact  that,  at  the  time  when  A  repi-escnted  C  to  be  nolrpnt,  C  was  mpposed  to  be  »ol- 
Tcnt  t>y  his  neighboui-s  and  bv  pei-sons  dealing  with  him,  is  relevant,  as  showing  that  A  nxad» 
the  reprefcenta' ion  in  good  fui;h, 

^g.)  A  is  ^aod  by  B  for  th**  price  of  work  done  by  B,  npon  a  honae  of  which  A  ia  owner 
by  the  order  of  C,  a  contractor. 

A '8  defence  is  that  B's  contract  was  with  C. 

I'he  fact  that  A  paid  C  for  the  work  in  question  is  relevant,  as  proving  that  A  did.  In 
good  faith,  make  over  to  C  the  management  of  the  work  in  qnestion  so  that  C  was  in  a  posi- 
tion to  contract  with  B  on  D's  own  account^  and  not  as  agent  fur  A. 

{k.)  A  is  accused  of  the  dinlionest  misappropriation  of  property  which  he  had  found,  and 
the  qnestion  is  whether,  when  he  appropriated  it,  he  believed  in  good  faith  that  the  real  awnor 
could  not  be  found. 

The  fact  that  public  notice  of  the  loss  of  the  property  had  been  given  in  the  place 
where  A  was,  is  relevant,  as  showing  that  A  did  not  in  good  faith  believe  that  the  teal  own- 
er of  the  property  could  not  be  found. 

Th.»  fact  that  A  knew,  or  had  reason  to  believe,  that  the  notice  was  given  fhiudolcntly  by 
C,  who  had  heard  of  the  loss  of  the  propei-t>-  and  witihcd  to  set  up  a  false  claim  to  it,  is  rele- 
yant,  as  showing  that  the  fact  that  A  knew  of  the  notice  did  not  disprove  A's  good  fisdth. 

(t.)  A  is  charged  with  shooting  at  B  witli  intent  to  kill  him.  In  order  to  show  A's  in- 
tent, the  fact  of  As  having  previously  shot  at  B  may  be  proved. 

(>.)  A  is  charged  with  sending  threatening  'letters  to  B.  Threatening  letters  previously 
sent  by  A  to  B  may  be  proved,  as  showing  the  mtention  of  the  letters. 

(*)     The  question  is,  whether  A  has  cecn  guilty  of  cruelty  towards  B,  his  wife. 

Expressions  of  their  feeling  towards  each  other  shortly  before  or  after  the  alleged  cmdty, 
are  relevant  fiicta. 

({.)    The  qnestion  is,  whether  A's  death  was  caused  by  poison. 

Statements  made  by  A  during  his  illness  as  to  his  symptoms,  are  relevnnt  flEict«. 

(fa.)  The  question  is,  what  was  the  state  of  A's  health  at  the  time  When  an  assurance  on 
his  life  was  affected. 

Statements  made  by  A  as  to  the  state  of  his  health  at  or  near  the  time  in  qnestion,  are 
relevant  facts. 

(n.)  A  sues  B  for  ne^gence  in  providing  him  with  a  carriage  for  hire  not  reasonbly  fit 
for  use,  whereby  A  was  injured. 

The  fact  that  B's  attention  was  drawn  on  other  occasions  to  the  defiDct  of  that  particular 
carriage,  is  relevant. 

The  fact  that  B  was  habitually  negligent  about  the  carriages  which  he  let  to  hire,  is  irrele- 
Tant,  • 

\o.)    A  is  tritd  for  the  murder  of  B  by  intentionally  shooting  him  dead. 

The  fact  that  A,  on  other  occasions,  shot  at  B  is  relevant,  as  showing  his  Intention  to 
shoot  B. 

The  fact  that  he  said  something  indicating  an  intention  to  commit  that  particular  crime 
is  relevant. 

The  fact  that  A  waa  in  the  habit  of  shooting  at  people  with  intent  to  murder  them,  is 
irrelevant. 

[p.)    A  is  tried  for  a  crime. 

The  fact  that  he  said  something  indicating  a  general  disposition  to  commit  crimes  of  that 
class,  is  irrelevant. 

15.  When  there  is  a  qaesLion  whether  an  act  was  accidental  or  in« 
tentional,  the  fact  that  such  act  formed  part  of  a  SERIES  OF  similar 
OCCURRENCES,  in  each  of  which  the  person  doing  the  act  was  con- 
corned,  is  relevant. 


surea. 


UlustrtUions 
a.)    A  is  accused  of  burning  down  his  house  in  order  to  obtain  money  for  which  it  is  in- 


The  fact  that  A  lived  in  several  houses  successively,  each  of  which  he  insured,  in  each  of 
which  a  fire  occurred,  and  after  each  of  which  fires  A  received  payment  fi>om  a  different  insur- 
ance office,  are  relevant,  as  tending  to  show  that  the  fires  were  not  accidentaL 

^b.)  A  is  employed  to  receive  money  from  the  debtors  of  B.  It  is  A's  duty  to  make 
entries  in  a  book  showing  the  amount  received  by  him.  He  makes  an  entry  showing  that  on  a 
particular  occasion  ho  received  less  than  he  really  did  receive. 
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The  qnestion  is,  whether  this  false  entiy  woe  accidental  or  intentional. 

The  fact  that  other  entries  made  by  A  in  the  aame  book  are  false  and  that  the  Solae  e&try 
^8  in  each  ca«o  in  faTour  of  A  are  relevant. 

(c.)    A  is  accused  of  fraudulently  delirering  to  B  a  counterfeit  rupee. 

The  question  is,  whether  the  delivery  of  the  rupee  was  aocidontal. 

Thu  facts  that  soon  before  or  soon  af tor  the  delivery  to  B^  A  delivered  counterfeit  rupoot  to 
C,  D  and  B  are  releyaat,  as  showiq^  that  t^  delivery  to  A  was  not  isccidcntai. 

16.  When  there  Is  a  qaestlon  whether  a  particular  act  was  done, 
the  existence  of  any  COUltSE  OP  BUSINESS,  according  to  which 
it  naturally  would  ii^ve  been  done,  is  a  relevant  f^ct. 

Illustrations. 

[o.)    The  question  is,  wliothor  a  pvirlicular  letter  was  despatched. 

The  facts  that  it  was  the  ordinaiy  course  of  business  for  all  letters  put  in  a  certain  place 
to  be  carried  to  the  post,  and  that  the  particular  letter  was  put  in  that  place,  are  relevant. 

{h.)  The  question  is,  whether  a  i>articular  lettoi  reached  A.  The  facta  that  it  was  posted 
jn  due  conrse,  and  yraa  not  returned  through  the  Dead  Letter  Office  are  relevant. 

17.  An  ADMISSION  ia  a  statement,  cwral  or  documentary,  whicH 
Fuggeste  any  inference  as  to  any  fact  in  issue  or  relevant  fact,  and 
which  is  made  by  any  of  the  persons  and  under  the  circumstances, 
hereinafter  mentioned. 

18.  STATEMENTS  made  BY  a  PARTY  to  the  proceeding,  OR 
by  an  AGENT  to  any  such  party,  whom  the  Conrt  regards,  under  the 
<5ircumstances  of  the  case,  as  expressly  or  impliedly  authorized  by  hin^i 
to  make  them,  are  admissions. 

Statements  made  BY  PARTIES  to  suits  suing  or  SUED  IN  a 
REPRESENTATIVE  CHARACTER  are  not  admissions,  unless 
they  wore  made  while  the  party  making  them  held  that  character^ 

Statements  made  BY — 

(1)  PERSONS  WHO  HAVE  any  proprietary  or  peouniaay  IN- 
TEREST in  the  subject-matter  of  the  proceeding,  and  who  make  the 
statement  in  their  character  of  persons  so  interested,  or 

(2)  PERSONS  FROM  WHOM  the  PARTIES  to  the  suit  have 
DERIVED  their  INTEREST  in  the  subject-matter  of  the  suit, 

are  admissions  if  they  are  made  during  the  continuance  of  the  in- 
terest of  the  persons  m&king  the  statements. 

19.  Statements  made  BY  PERSONS  WHOSE  POSITION  or 
liability  IT  IS  NECESSARY  TO  PROVE  AS  AGAINST  any 
PARTY  TO  the  SUIT,  are  admissions  if  such  statements  would  be 
relevant  as  against  such  persons  in  relation  to  such  position  or  liability 
in  a  suit  brought  by  or  again&t  them,  and  if  they  are  made  whilst  flie 
person  making  them  occupies  such  position  or  is  subject  to  such  lia- 
bility. 

riustration. 
A  undertakes  to  collect  rents  for  B. 
B  sure  A  for  not  collecting  rent  due  from  C  to  B. 
A  denies  that  rent  was  due  from  C  to  B. 

A  statement  by  C  that  he  owed  B  rent  is  an  admission,  and  is  a  relevant  fftct  as  against 
A,  if  A  denies  that  C  did  owe  rent  to  B. 

20.  Stiitoments  made  BY  PERSONS  TO  WHOM  a  PARTY  to 
the  suit  HAS  EXPRESSLY  REFERRED  for  information  m  reference 
to  a  matter  in  d'spnte  are  adraissious. 
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Illustration. 
TheqnestiOB  it,  iHwther  a  borne  sold  by  ▲  to  B  it  noimd. 
A  »j*  to  B— *  Go  and  ask  C,  C  knows  all  about  it**    C*8  itatement  la  an  admiasloiL 

21.  ADMISSIONS  are  RELEVANT  and  may  bo  proved  as 
AGAINST  THK  PERSON  WHO  MAKES  THEM,  OR  his  RE- 
PRESENTATIVE in  interoBt :  but  they  cannot  be  proved  by  or  oa 
behalf  of  the  f>6r8on  who  makes  them  or  by  his  representative  in  in- 
terest, except  in  the  following  cases : — 

(\)  An  admission  may  be  proved  by  or  on  behalf  of  the  per8'>n 
xnfitoig  it  when  it  is  of  such  a  nature  that,  if  the  person  makinsj  it  were 
dead,  it  would  be  relevant  as  between  third  persons  under  section  thirty 
two, 

(2;)  An  admission  may  be  proved  by  or  on  behalf  of  the  persoiL 
makmp  it  when  it  consists  of  a  statement  of  the  existence  of  any  stato 
of  mind  or  body,  relevant  or  in  issue,  made  at  or  about  the  time  when 
Buch  state  of  mind  or  body  existed,  and  is  accompanied  by  conduct  ren- 
deriii«»  its  falsehood  improbable, 

(3.)  An  admission  may  be  proved  by  or  on  behalf  of  the  person 
making  it  if  it  is  relevant  otherwise  than  as  an  admission. 

TUttstratirnf., 

fa.)  Th«  qticstion  Vtween  A  and  B  is,  whether  a  certam  dfced  ia  or  it  not  forg«d.  A 
affirmis  that  it  u  genuine,  B  that  it  w  foi-ged. 

A  mtij  prove  a  statemcnf  hy  B  that  the  deed  is  genuine,  and  B  may  prove  a  statement  by 
X  that  the  oecd  is  forged  ;  tut  A  oiinno'-  prove  a  statement  by  himself  that  the  deed  is  go- 
nui&o  nor  oan  B  prove  a  statement  by  himself  that  the  deed  is  forged. 

{b.)    A,  tho  Captain  of  a  ship  is  tried  for  casting  her  away. 

A  prodnces  a  book  kept  by  bim  in  the  orJiuary  coarse  of  his  bosincss  sbowingr  observa- 
tions alleged  to  have  been  taken  by  him  from  drvy  to  day  and  ind)>a*ing  that  the  slSp  was  not 
taken  out  of  hor  proper  course.  A  may  prove  those  statements  because  they  would  b«  ad» 
misaible  between  third  parties  if  he  were  dead  vmder  section  82  clause  (twoj. 

(e.)    A  is  accused  of  a  crime  committed  by  him  at  Calcutta. 

He  produces  a  letter  written  by  himself  and  dated  at  Lahore  on  tJxat  day  and  bearing  the 
Lahore  post  mark  of  that  day. 

The  statement  in  the  date  of  the  lotter^is  admisible,  because,  if  A  were  dead  it  would  be 
admissible  under  section  32,  clause  (one). 

{d.)    A  ia  accused  of  receiving  stolen  goods  knowing  them  to  be  stolen. 

Be  offers  to  prove  that  he  refused  to  sell  them  below  their  value. 

A  may  prove  these  Rtatcments,  though  they  are  admissions  because  they  are  ezxJanatory 
of  conduct  mflucnced  by  facts  in  issue, 

(«.)  A  Is  accused  of  fraudulently  having  in  his  possession  counterfeit  coin  which  he  knew 
to  be  counterfeit. 

He  offsre  to  prove  that  he  asked  a  skilful  person  to  examine  the  coin,  as  he  doubted  whe- 
ther it  was  counterfeit  or  not,  and  that  that  person  did  examine  it  and  told  him  it  was  gen- 
uine. 

A  may  prove  these  facts  for  tho  reason  stated  in  tho  last  preceding  illustration. 

22.  ORAL  ADMISSIONS  AS  TO  the  CONTENTS  OF  a  DO^ 
CUMENT  are  not  relevant,  unless  and  until  tho  party  proposing  to 
prove  them  shows  that  ho  is  entitled  to  givo  secondary  ovidonce  of  tho 
contents  of  such  document  under  the  rales  hereinafter  contained,  or 
tmless  tho  gonuinonoss  of  a  docamcHit  produced  is  in  question. 

23.  In  eivil  cases  no  ADMISSION  is  relevant,  if  it  is  made  either 
UPON  an  express  GONDII  ION  THAT  EVIDKNCE  OP  IT  IS 
NOT  TO  BE  GIVEN,  or  under  circumstances  from  which  the  Court 
con  infer  that  tho  parties  agreed  together  that  evidence  of  it  should  not 
be  given* 


1 


Digitized  by  VjOOQIC 


ICT  1  OP   I87i.  1CIV1L  FEOCEDUM  CODE*  115 

Explanation.— "H^oihing  in  this  seetioft.  sliall  be  taken  to  exempt  any 
barrister,  pleader,  attorney  or  vakil  from  giving  evidence  of  any  matter 
of  which  he  may  be  compelled  to  give  evidence  under  section  126^ 

24.  A  confession  made  by  an  accused  Derson  is  irrelevant  in  a  cri- 
minal proceeding,  if  the  making  of  the  CONFESSION  appears  to  the 
Court  tj  have  boon  CAUSED  BY  any  INDUCEMENT,  threat  or 
promise,  having  reference  to  the  charpre  against  the  accused  person, 
proceeding  from  a  person  in  authority  and  sufficient,  in  the  opinion  of 
the  Court,  to  give  the  accused  person  grounds,  which  would  appear  to 
him  reasonable,  for  supposing  that  by  making  it  he  would  gain  any 
advantage  or  avoid  any  evil  of  a  temporal  nature  in  reference  to  the 
proceedings  against  him. 

25.  No  CONFESSION  made  to  a  POLICE  OFFICEE,  shall  bo 
proved  as  against  a  person  accused  of  any  ofience. 

26.  No  CONFESSION  made  BY  any  PERSON  whilst  ho  ia 
IN  the  CUSTODY  of  a  Police  officer,  unless  it  be  made  in  the  imme- 
diate presence  of  a  Jlagistrate,  shall  be  proved  as  against  such  poi'son. 

27.  Provided  that,  when  any  FACT  is  deposed  to  as  DISCO- 
VERED IN  CONSEQUENCE  OF  INFORMATION  received  from 
«  person  accused  of  any  offence,  in  the  custody  of  a  Police  officer,  so 
much  of  such  information,  whether  it  amounts  to  a  confession  or  not 
•as  relates  distinctly  to  the  fact  thereby  discovered,  may  be  proved. 

28.  If  such  a  CONFESSION  as  is  referred  to  in  section  twentr- 
€our  is  made  AFTER  the  impression  caused  by  any  such  INDUCE- 
MENT, threat,  or  promise  has,  in  the  opinion  of  the  Court,  been  fully 
REMOVED,  it  is  relevant, 

29.  If  such  a  CONFESSION  is  otherwise  relevant,  it  docs  not 
become  irrelevant  merely  because  it  was  made  UNDER  a  PROMISE 
OF  SECRECY,  or  in  consequence  of  a  deception  practised  on  the  ac- 
cused person  for  the  purpose  of  obtaining  it,  or  when  he  was  drunk,  or 
because  it  was  madem  answer  to  questions  which  he  need  cot  have  an- 
swered, whatever  may  have  been  the  form  of  those  questions,  or  because 
he  was  not  warned  that  he  was  not  bound  to  make  such  confession,  and 
that  evidence  of  it  might  be  given  against  him, 

30.  When  more  PERSONS  than  one  are  being  TRIED  jointly 
FOR  the  SAME  OFFENCE,  and  a  confession  made  by  one  of  such 
persons  affecting  himself  and  some  other  of  such  persons  is  proved,  the 
Court  may  take  into  consideration  such  confession  as  against  such  other 
person  as  well  as  against  the  person  who  makes  such  confession, 

31.  ADMMISSIONS  areNOT  CONCLUSIVE  PROOF  of  the 
matters  admitted,  bat  they  may  operate  as  ESTOPPELS  under  the 
provisions  hereinafter  contained. 

Statements  by  persons  who  cannot  be  called  as 
Witnesses. 

32.  STATEMENTS,  written  or  verbal,  of  relevant  facts  made  BY 
a  PERSON  who  is  DEAD,  or  who  CANNOT  BE  FOUND,  or  who  has 
become  INCAPABLE  of  giving  evidence,  OR  WHOSE  ATTEN- 
DANCE CANNOT  BE  PROCURED  without  an  amount  of  delay  or 
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expcuso  which,  under  the  cu'cumstancos  of  the  case,  appears  to  the  Court 
unreasonable,  are  themselves  relevant  facts  in  the  following  cases  : — 

(1 .)  When  the  statement  is  made  by  a  person,  AS  TO  the  C^  US  ES 
OF  HIS  DEATH,  or  as  to  any  of  the  circamstances  of  the  transactioa 
which  resulted  in  his  death,  in  casefi  in  which  the  ccmse  of  that  porsou'ij 
death  comes  into  question. 

Such  statements  are  relevant  whethv^r  the  person  who  made  them 
was  or  was  not,  at  the  time  when  they  were  made,  under  expectation  of 
death,  and  whatever  may  bo  the  nature  of  the  proceeding  in  which  tlie 
cause  of  his  death  comes  into  question. 

(2.)  When  the  statement  was  made  by  such  person  IN  THE  OR- 
DINARY COURSE  OF  BUSINESS,  and  in  particular  when  it  consists 
of  any  entry  or  memorandum  made  by  him  in  books  kept  in  the  ordina- 
ry course  of  business,  or  in  the  discharge  of  professional  duty ;  or  of  an 
acknowledgment  written  or  signed  by  him  of  the  receipt  of  moueA-, 
goods,  securities  or  property  of  any  kind ;  or  of  a  document  used  iii 
commerce  written  or  signed  by  him,  or  of  the  date  of  a  letter  or  other 
document  usually  dated,  written  or  signed  by  him; 

(3.)  When  the  statement  is  AGAINST  the  pecuniary  or  proprie- 
tary INTEREST  of  the  person  making  it*  or  when,  if  true  it  would  ex- 
pose him  or  would  have  exposed  him  to  a  criminal  prosecution  or  to  a 
suit  for  damages. 

(4.)  When  ihe  statetnent  gives  the  OPINION  of  any  such  person , 
AS  TO  the  existence  of  any  PUBLIC  RIGHT  OR  CUSTOM,  or  mat^ 
ter  of  public  or  general  interest,  of  the  existence  of  which,  if  it  existed, 
he  would  have  been  likely  to  be  aware,  and  when  such  statement  was 
made  before  any  controversy  as  to  such  right,  custom  or  matter  had  a- 
risen. 

(50  When  the  statement  relates  to  the  etistenco  of  any  RELA- 
TIONSHIP between  persons  as  to  whose  relationship  the  person  making 
the  statement  had  special  means  of  knowledge,  and  when  the  statement 
was  made  before  the  question  in  dispute  was  raised. 

(6.)  When  Ihe  statement  relates  to  the  existence  of  any  relation^ 
ship  between  persons  deceased,  and  is  MADE  IN  any  WILL  or  deed  re- 
lating to  the  affairs  of  the  family  to  which  any  such  deceased  person  be- 
longed, or  in  any  family  pedigree,  or  upon  any  tombstone,  family  por^ 
trait  or  other  thing  on  wnich  such  statements  are  usually  made,  and 
When  such  statement  wsks  made  before  the  quostidu  in  dispute  was  rais- 
bd. 

(7.)  When  the  statement  is  contained  iri  any  deed,  will  or  other  doi 
bunient  which  RELATES  TO  any  such  TRANSACTION  as  is  MEN- 
TIONED IN  SECTION  THIRTEEN,  clause  (a). 

(8)  When  the  statement  was  made  BY  a  NUMBER  OP  PER. 
SONS,  and  expressed  feelings  or  impressions  On  their  part  relevant  to 
the  matter  in  question. 

Uliutrations 
(a.)    The  question  is,  whother  A  was  murdered  by  B ;  or 

A  dies  of  injuries  received  in  a  transaction  in  the  course  of  which  she  was  rayished.  The 
question  is  whether  she  was  ravished  by  B :  or 

Tlio  question  is,  whether  A  was  killed  by  B  under  such  circumstances  that  a  suit  would 
lie  against  B  by  A's  widow. 

Statements  made  bvA  as  to  the  cause  df  his  or  her  death,  referring  respectively  to  the 
mXirdcr,  the  rape,  and  the  actionable  wrong  under  consideration,  are  relevant  facts. 

{b.j    The  qucslioa  is  as  to  the  date  of  A*a  birth. 
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An  entry  in  ♦h»-  diary  of  a  dcconsed  snTgeOn.  reg^jbrly  kept  in  the  -'ourso  of  business,  s^a- 
tir.g  that,  on  a  gixon  day,  ho  attended  A'a  mother  and  delivered  her  of  a  sou,  is  a  rekvtint 
fact. 

(«.)    The  question  iA,  Trhether  A  yrns  in  Calcutta  on  a  given  day. 

A  statc-nent  in  the  diary  of  a  deeeaseil  solicitor,  regiiUrly  kep^  in  the  course  of  bnsinc^s 
that,  on  a  ^iven  day^  the  solicitor  attended  A  at  a  place  mentioned  in  Calcutta  for  the  pui- 
pose  of  confening  with  him  upon  specifled  business,  is  a  relevant  fact. 

{d.)    Tho  question  is,  whether  a  ship  sailed  from  Bombay  harbour  on  a  given  day. 

A  letter  written  by  a  deceased  member  of  a  merchant's  firm,  by  which  she  was  chartered 
to  their  con-espondents  in  London  to  whom  the  cargo  was  consignod,  staling  that  tho  ship 
sailed  on  a  given  day  from  Bombay  harbour,  is  a  relevant  fact. 

[<.)    The  question  Is,  whether  rent  was  paid  to  A  for  certain  land, 

A  letter  from  A's  deceased  agent  to  A  saying  that  he  liad  received  the  rent  on  A's  ac- 
count and  held  it  at  A's  orders,  is  a  relevant  fact. 

(/.)    The  question  is,  whether  A  and  B  wore  legally  married. 

The  statement  of  a  deceased  clei^man  that  he  mai-ried  them  under  such  oiicumstaaces 
that  the  celebration  would  be  a  crime  is  relevant. 

{g.)  Tlio  question  is,  whether  A,  a  person  who  cannot  bo  found,  wrote  a  letter  on  a  certain 
day.    Tho  feet  that  a  letter  written  by  aim  is  dated  on  that  day,  is  roicvant. 

(A.)    Tho  question  is,  what  was  the  cause  of  the  wreck  of  a  ship. 

A  protest  made  by  the  captain,  whose  attendance  cannot  be  procured,  is  a  relevant  fact. 

(i.}    The  question  is,  whoUier  a  given  road  is  a  public  way. 

A  statcsiicnt  by  A,  a  doceaitcd  headman  of  the  village  that  the  road  was  public,  is  a  i-elc- 
Vant  fact. 

{J. )  Thn  question  iF,  what  wac  the  price  of  grain  on  a  certain  day  in  a  i)articular  market. 
A  statement  of  the  price,  made  by  a  deceased  banju  in  the  ordinary  course  of  his  business  is 
%  relevant  facti 

[k.)    Tho  question  is,  whether  A  who  is  dead,  was  the  father  of  B. 

A  statement  by  A  that  B  waa  his  son,  is  a  relevant  fact. 

{I.)    The  question  is,  what  was  the  date  of  the  birth  of  A. 

A  letter  from  A*b  decaaed  father  to  a  Mend,  announciog  the  birth  of  A  on  a  given  day,  is 
a  relevant  fact. 

(m.)    Tho  question  is,  whether,  and  when,  A  and  B  were  married. 

An  entry  in  a  memorandum  book  by  C  tho  deceased  father  of  B,  of  his  daughter's  marri- 
age with  A  at  a  given  date,  is  a  relevant  fact. 

(»tl)  A  sues  B  for  a  libel  ex|)res8ed  in  a  painted  caricature  exposed  in  a  shop  window. 
Tho  question  is  as  to  the  similarity  of  the  caricature  snd  its  libellous  character.  The  re- 
marks of  a  crowd  of  spectators  on  these  points  may  bo  proved. 

33.  EVIDENCE  GIVEN  bya  witness  IN  A  JUDICIAL  PRO- 
CEEDINQ,  or  before  any  person  authorised  by  law  to  take  it,  is  relevant 
for  the  purpose  of  proving,  in  a  subsequent  judicial  proceeding,  or  in  a 
later  stage  of  the  same  judicial  proceeding,  the  truth  of  the  facts  which 
it  states,  when  the  witness  is  dead  or  cannot  bo  found,  or  is  incapable  of 
giving  evidence,  or  is  kept  out  of  the  way  by  the  adverse  party,  or  if  his 
presence  cannot  be  obtained  without  an  amount  of  delay  or  expense 
Which,  under  the  circumstances  of  the  case,  the  Court  considers  unrea- 
sonable : 

Provided 

that  the  proceeding  was  between  the  same  parties  or  their  represent- 
Btivos  in  interest ; 

that  the  adverse  party  in  the  first  proceeding  had  the  right  and  op- 
portunity to  cross-examine ; 

that  the  questions  in  issue  were  substantially  the  same  in  the  first  as 
in  the  second  proceeding. 

ExnlancUion,-^A  criminal  trial  or  enquiry  shall  be  deemed  to  be  a 
proceeding  between  the  prosecutor  and  the  accused  within  the  meaning 
of  this  section. 
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statements  made  under  special  circumstances. 

84.  ENTUIKS  IN  BOOKS  OF  ACCOUNT,  re:TularIy  kept  ia 
Ibo  course  of  business,  are  relevant  whenever  they  refer  to  a  matter  in- 
to which  the  Court  has  to  enquire,  bat  such  statements  shall  not  alone  be 
sufficient  evidence  to  charge  any  person  with  liability, 

A  sues  B  for  Ra.  1 ,00">  and  sbows  enti  ies  in  hia  account  books  showing  B  to  be  in  Jcbtod 
to  hira  to  this  amotmt.  The  entries  are  lilerant,  but  are  not  lufficient  wltJioat  other  evi- 
xitnce  to  proTO  tLe  del  t. 

35.  An  ENTRY  IN  any  PUBLIC  or  other  official  BOOK,  re- 
X;i8ter,  or  record,  stating  a  fact  in  issue  or  relevant  Jact  and  ma<ic  by  a 
public  servant  in  the  discharge  of  his  official  duty,  or  by  any  other  p>er- 
8on  in  performance  of  a  duty  specially  enjoined  bjr  the  law  of  the  country 
in  which  such  book,  register,  or  record  is  kept,  is  itselt  a  relevant  fact. 

36.  Sta*iemeuts  of  facts  in  issue  or  relevant  fact:«,  made  in  PUB- 
LIS II ED  MAPS  or  charts  generally  oQered  for  public  sale,  or  in  maps 
X)r  plans  made  under  the  authority  of  Government,  as  to  matters  usually 
represented  or  stated  in  such  maps,  charts  or  plans;  are  themselves  re- 
levant facts. 

37.  When  the  Court  has  to  form  an  opinion  as  to  the  existence  of 
any  fact  of  a  public  nature,  any  statement  of  it,  made  in  a  recital  con- 
tained in  any  ACT  of  Parliament  or  in  any  Act  of  the  Grovernor  Gene- 
ral of  India  in  Council,  or  of  the  Governors  in  Council  of  Madras  or 
Bombay,  or  of  the  Lieutenant-Governor  in  Council  of  Bengal,  OR  in  a. 
N0TI1?ICATI0N  OF  the  GOVERNMENT  appearing  in  the  Oazptf^ 
of  Indiay  or  in  the  Gazette  of  any  Local  Government,  or  in  any  printed 
])aper  purporting  to  be  the  London  Gazette  or  the  Government  Gazette 
of  any  colony  oi*  possession  of  the  Queen,  is  a  relevant  fact. 

38.  When  the  Court  has  to  form  an  opinion  as  to  a  LAW  OF 
ANY  COUNTRY,  any  statement  of  such  law  contained  in  a  book  pur- 
porting to  be  printed  or  published  under  the  authority  of  the  Govern- 
ment of  such  country  and  to  contain  any  such  law,  and  any  report  of  a 
ruling  of  the  Courts  of  such  country  contained  in  a  book  purporting  td 
be  a  report  of  such  rulings,  is  relevant. 

How  much  of  a  Statement  is  to  be  proved. 

39.  WHEN  any  STATEMENT  of  which  evidence  is  given 
FORMS  PART  OF  aLONGER  STATEMENT,  or  of  a  CONVERSA- 
TION  or  part  of  an  isolated  DOCUMENT,  OR  is  contained  in  a  docu- 
ment which  forms  part  of  a  BOOK,  or  of  a  connected  series  of  letters  or 
papers,  evidence  shall  be  given  of  so  much  and  no  more  of  the  state- 
ment, conversation,  document,  book,  or  series  of  letters  or  papers  as  the 
Court  considers  necessary  in  that  particular  case  to  the  full  understand' 
ing  of  the  nature  and  efibct  of  the  statement,  and  of  the  circumstances 
under  which  it  was  made. 

Judgments  of  Courts  of  Justice  when  relevant. 

40.  The  existence  of  any  JUDGMENT,  order  or  decree  which  by 
law  prevents  any  Court  from  taking  cognizance  of  a  suit  or  holding  a 
trial,  is  a  relevant  fact  when  the  question  is  whether  such  Court  ought 
to  take  cognizance  of  such  suit,  or  to  hold  such  trial. 
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Opinions  of  Third  Persons  when  Relevant 

4o.  "When  tho  Court  has  to  form  an  opinion  npon  a  point  of  foreipii 
law  or  of  science  or  art,  or  as  to  identity  of  bandwriting,  the  opinions 
iipoa  that  point  of  pornone  specially  skilled  in  such  foreign  law,  scieuce 
or  art,  are  relevant  facts. 

Such  persons  are  called  EXPERTS. 

IQuttrttHonM 

'ji.)    The  <j\iMtion  «,  •wlwj^her  tbe  death  of  A  wm  Oftnied  bypoinon. 

The  opinidoB  of  cxportc  :ia  to  the  symptoms  produosd  by  tiu)  poiflon  by  which  J^  is  snppcM* 
eJ  to  bare  died,  oae  reieTunt. 

(^ . )  TVc  qucpfioo  in,  whether  A,  at  the  time  of  doing  a  oortain  aol.  wam  by  r(>iiaon  of  tn»- 
eonn  lne««  nf  mind,  in*;  ipible  of  knowioj  tho  lUiLure  of  the  act,  or  that  he  was  doic^  wliat 
vas  eitU  r  wrong  orcontraiy  to  law, 

'1  he  opinions  of  exf  ei-ts  npon  the  <]UC8tion  whether  the  lyraptoms  exhibited  by  A  common- 
ly nhow  Roimdnoss  of  mind,  find  whether  auih  sounrlnees  of  miiul  iisuolly  renders  perauns  in- 
r  iT.iblo  of  knowing  *he  nature  of  the  acts,  wliich  they  do  or  of  knowing  that  what  they  do  is 
either  wrong  or  contmry  to  law,  are  relevant. 

(<•.)  The  qneetion  is,  whether  a  certAin  domment  was  written  by  A.  Anothm*  document 
is  produced  which  is  proved  or  .admitted  to  have  been  written  by  A. 

Ti»e  opinions  of  experts  on  the  fjucstion  whether  the  two  documents  were  written  by  tbe 
eamo  person  or  by  ditfoient  persons  ore  rdoveant. 

46.  FACTS,  not  othei*wIPo  relevant,  are  relevant  if  they  SUP- 
PORT OR  are  INCONSISTENT  WITH  thi9  OPINIONS  tP  EX- 
PERTS,  when  such  opinions  are  relevant. 

Illustrations, 

{n.)    The  question  i9,  whether  A  was  poisoned  by  a  certain  poison. 

The  fact  that  other  persons,  who  were  poisoned  by  that  poison  exhibited  certain  symp- 
toms which  cxpertB  affirm  or  deny  to  be  the  symptoms  of  that  poison,  is  relevant. 

{h. )    The  question  is,  whether  nn  obstruction  to  a  harbour  is  caused  by  a  certain  sea  iraJ£ 

Tho  fftct  that  other  harbours  simihiiiy  situated  in  other  respoi  ts,  but  where  there  were  no 
euch  Bea  waliii,  began  to  be  obstructed  at  about  the  same  time,  is  relevant. 

47,  When  tho  Court  has  to  form  an  opinion  as  to  the  persons  by 
■whom  any  document  was  written  or  sipned,  the  opinion  of  any  person 
acquainted  with  the  HANDWRITING  of  the  person  by  whom  it 
is  supposed  to  be  written  or  sijE^iod  that  it  was  or  was  not  written  or 
signed  by  that  person,  is  a  relevant  fact, 

E^'planaion, — A  person  is  said  to  be  acquainted  with  the  hand- 
writing of  another  person  when  ho  has  seen  that  person  write,  or  when 
ho  has  received  documents  purporting  to  be  written  by  that  person  in 
answer  to  documents  written  by  himself  or  under  hie  authority  and  ad- 
dressed to  that  person  or  when  in  the  ordinary  course  of  buBir.o?p, 
documents  purporting  to  be  written  by  that  person  have  been  habitual- 
ly fiubmittcd  to  him. 

r^lurtrations. 

The  question  is,  whether  a  giren  letter  is  in  tho  handwriting  of  A,  a  merehant  in  London. 

B  is  a  merchant  in  Calcutta,  who  has  wiitten  letters  addressed  to  A  and  received  letters 
purporting  to  be  written  by  him.  U  Is  B'e  clerk,  whose  duty  it  was  to  examine  and  file  B's 
('orreepondcoce.  D  is  B,s  nroker,  to  whom  B  habitually  submitted  the  letters  purporting  to 
be  written  by  A  for  the  purpose  of  advising  with  him  thereon. 

The  opinions  of  B,  C  and  D  on  tho  qneeUon  whether  tho  letter  is  in  tho  handwriting  of  A 
aio  relevant  though  neither  B,  O  nor  D  ever  saw  A  write. 

4«?.  Whon  the  Court  has  to  form  an  opinion  as  to  the  existence  of 
any  general  custom  or  right,  tho  OPINIONS,  AS  to  tho  existence  of 
such  CUSTOM  or  right,  of  persons  who  would  be  likely  to  know  of  its 
existence  if  it  existed,  are  relevant. 
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Explanation, — The  expreBsion  '  general  customs  or  right'  includes 
•customs  or  rights  common  to  anj  considerable  class  of  persons. 

IUv$tration. 
Tho  right  of  the  villageri  of  a  particniar  viUa^  to  nae  the  wat«r  of  a  particular  "well  is  a 
general  right  within  the  meaning  of  this  section. 

49.  When  the  Court  has  to  form  an  opinion  as  to — 
the  USAGES  and  tenets  of  any  body  of  men  or  family, 

the  CONSTITUTION  and  government  OF  any  RELIGIOUS  or 
<5haritable  FOUNDATION,  or 

the  MEANING  OF  WORDS  or  terms  used  in  paa-fcicnlar  districts 
^r  by  particular  classes  of  people, 

the  opinions  of  persons  having -special  means  of  knowledge  thereou, 
«re  relevant  facta. 

50.  When  the  Court  has  to  form  an  opinion  as  to  the  RELA- 
TIONSHIP of  one  person  to  another,  tho  opinion,  expressed  by  con- 
duct, as  to  the  exLstenoe  of  such  relationship,  of  any  person  who,  as  a 
xnemborof  the  family  or  otherwise,  has  special  means  of  knowledge  on 
the  subject,  is  a  relevant  fact :  Provided  that  such  opinion  shall  not  be 
«ufl5cient  to  prove  a  marriage  in  proceedings  under  the  Indian  Divorce 
Act,  or  in  prosecutions  under  Section  four  huniked  and  ninety- four, 
four  hundred  and  ninefcy-five,  four  hundred  and  ninty-seven  or  four 
iiundred  and  ninety -eight  of  the  Indian  Penal  Code. 

lUuitratioiu* 
(a.)    The  gnestion  is,  whether  A  and  B  were  married. 

The  fact  that  they  were  oenallj  received  and  treated  by  their  friends  as  husband  and  Wife 
is  relevant. 

(&. )    The  qncstion  is  whether  A  was  tlie  legitimate  son  of  B.    The  tact  that  A  wa«  alwayi 
..4 ^  ^ ^ ^.'^.  '-"y,  is  relevant 


ireated  as  sach  by  members  of  the  family,  is  rehvant. 

51.  Whenever  the  opinion  of  any  living  person  is  relevant,  the 
GROUNDS  on  which  such  OPINION  is  based  are  also  relevant, 

lUustrofiont 
An  expert  may  gi^  aa  account  of  ezperimentt  performed  by  him  for  the  pnipose  of  form« 
tog  his  opinion. 

Character  when  Relevant 

52.  In  CIVIL  CASES,  the  fact  thac  the  CHAJIACTER  of  any 
person  concerned  ie  such  as  to  render  probable  or  improbable  any  con- 
duct imputed  to  him,  is  irrelevant,  except  in  so  far  as  such  character 
appears  from  facts  otherwise  relevant 

53.  In  CRIMINAL  PROCEEDINGS,  the  fact  that  the  persou 
ftocused  is  of  a  GOOD  CHARACTER,  is  relevant. 

54.  In  criminal  proceedings,  the  fact  that  the  accused  person  has 
been  PREVIOUSLY  CONVICTED  of  any  offence  is  relevant ;  but 
the  fact  that  he  has  a  BAD  CHARACTER  is  irrelevant,  unless  evi- 
dence has  been  given  that  he  has  a  good  character,  in  which  case  it 
becomes  relevant. 

Explanation. — This  section  does  not  apply  to  cases  in  which  the  bad 
character  of  any  person  is  itself  a  fact  in  issue. 

55.  In  CIVIL  CASES,  the  fact  that  the  CHARACTER  of  any 
person  is  such  as  to  affect  the  amount  of  DAMAGES  which  be  ought  to 
receive,  is  relevant, 

16 
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"Explanation, — In  sections  fifty-two,  fifty-three,  fifty -four  and  fifty- 
five,  the  word  *  character '  includes  both  reputation  and  disposition ; 
but  evidence  may  be  piven  only  of  general  reputation  and  general  dis- 
position,  and  not  particular  acts  by  which  reputation  or  disposition  were 
shown- 

56.  No  fact  of  which  the  Court  will  take  judicial  notice  need  be 
proved, 

57.  The  COURT  SHALL  TAKE  JUDICIAL  NOTICE  OF  the 
following  facts : — 

(1,)  All  laws  or  rules  having  the  force  of  law  now  or  heretofore  in 
force  or  hereafter  to  be  in  force  in  any  part  of  British  India: 

(2.)  All  public  Acts  passed  or  hereafter  to  be  passed  by  Parlia- 
ment, and  all  local  and  personal  Acts  directed  by  Parliameut  to  b©  judi- 
cially noticed: 

(3  )     Articles  of  War  for  Her  Majesty's  Army  or  Navy : 

(4'.)  The  course  of  proceeding  of  Parliament  and  of  the  Councils 
for  the  purposes  of  making  Laws  and  Regulations  established  under  the 
Indian  Councils*  Act,  or  any  other  law  for  the  time  being  relating  there- 
to. 

Explanation, — The  word  *  Parliament/  in  clauses  (2)  and  (4),  in- 
cludes— 

1.  The  Pai'liament  of  the  United  Kingdom  of  Great  Britain  and 
Ireland ; 

2.  Tne  Parliament  of  Great  Britain; 

3.  The  Parliament  of  England ; 

4.  The  Parliament  of  Scotland,  and 

5.  The  Parliament  of  Ireland. 

(5.)  The  accession  and  the  sign  manual  of  the  Sovereign  for  tho 
time  being  of  the  United  Kingdom  of  Great  and  Ireland  : 

(6.)  All  seals  of  which  English  Courts  takejudicial  notice:  the 
seals  of  all  the  Courts  of  British  India,  and  of  all  CTourts  out  of  British 
India,  established  b^  the  authority  of  the  Governor  General  or  any 
Local  Government  in  Council :  the  seals  of  Courts  of  Admiraltv  and 
Maritime  Jurisdiction  and  of  Notaries  public,  and  all  seals  whicn  any 
person  is  authorized  to  use  by  any  Act  of  Parliament  or  other  Act  or 
Regulation  having  the  force  of  law  in  British  India ; 

C7.)  The  accession  to  office,  names,  titles,  functions,  and  signa- 
tures of  the  persons  filling  for  the  time  being  any  public  office  in  any 
part  of  British  India,  if  the  fact  of  their  appointment  to  such  office  is 
notified  in  the  Gazette  of  India,  or  in  the  official  Gazette  of  any  Local 
Government : 

(8.)  The  existence,  title,  and  national  flag  of  every  State  or 
Sovereign  recognized  by  the  British  Crown : 

(9.)  The  divisions  of  time,  the  geographical  divisions  of  the  world, 
and  public  festivals,  fasts  and  holidays  notified  in  the  official  Gazette : 

(10.)     The  territories  under  the  dominion  of  the  British  Crown ; 

(11.)  The  commencement,  continuance,  and  termination  of  hosti- 
lities between  the  British  Crown  and  any  other  State  or  body  of  per- 
sons: 

(12.)  The  names  of  the  members  and  officers  of  the  Court,  and  of 
their  deputies  and  subordinate  officers  and  assistants,  and  also  of  all 
officers  acting  in  execution  of  its  process,  and  of  all  advocates,  atlomiesi 
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proctors,  raklls,  pleaders  and  other  persons  authorized  by  law  to  ap- 
pear or  act  before  it : 

(13.)    The  rule  of  the  road. 

In  all  these  cases,  and  also  on  all  matters  of  public  history,  litera- 
ture, science  or  art,  the  Court  may  resort  for  its  aid  to  appropriate  books 
or  documents  of  reference. 

If  the  Court  is  called  upon  by  any  person  to  take  judicial  notice  of 
any  fact,  it  may  refuse  to  do  so,  unless  and  until  such  person  produces 
any  such  book  or  document  as  it  may  consider  neceseai^  to  enable  it  to 
do  so. 

58.  No  FACT  need  be  proved  in  any  proceeding  WHICH  the 
PARTIES  thereto  or  their  agents  AGREE  TO  ADMIT  at  the  hearing, 
or  which,  before  the  hearing,  they  agree  to  admit  by  any  writing  under 
their  hands,  or  which  by  any  rule  of  pleading  in  force  at  the  time  they 
are  deemed  to  have  admitted  by  their  pleadings ;  Provided  that  the 
Court  may,  in  its  discretion,  require  the  facts  admitted  to  be  proved 
otherwise  than  by  such  admissions. 


CHAPTER  IV. 
Of  Oral  Evidence; 

59.  ALL  FACTS,  except  the'  contents  of  documents,  MAY  BE 

Proved  by  oral  evidence. 

60.  ORAL  evidence  MUST,  in  aU  cases,  whatever,  BE  DI- 
EECT;    That  is  to  say— 

If  it  refers  to  a  fact  which  could  be  seen,  it  must  be  the  evidence  of 
a  witness  who  says  he  saw  it : 

IS  it  refers  to  a  fjEkst  which  could  be  hoard,  it  must  be  the  evidence 
Of  a  witness  who  says  he  heard  it ; 

IS  it  refers  to  a  fact  which  could  be  perceived  by  any  other  sense  or 
ih  any  other  manner,  it  must  be  the  evidence  of  a  witness  who  says  he 
perceived  it  by  that  sense  or  in  that  manner ; 

If  it  refers  to  an  opinion  or  to  the  grounds  on  which  that  opinion  is 
held,  it  must  be  the  evidence  of  the  person  who  holds  that  opinion  on 
those  grounds : 

Provided  that  the  opinions  of  experts  expressed  in  any  treatise  com- 
monly offered  for  sale,  and  the  grounds  on  which  such  opinions  are 
held,  may  be  proved  by  the  production  of  such  treatises  if  the  author  is 
dead  or  cannot  be  found,  or  has  become  incapable  of  giving  evidence,  or 
cannot  be  called  as  a  witness  without  an  amount  or  delay  or  expense 
which  the  Court  regards  as  unreasonable ; 

Provided  also  tnat,  if  oral  evidence  refers  to  the  existence  or  condi- 
tion of  any  material  thing  other  than  a  document,  the  Court  may,  if  it 
thinks  fit,  require  the  production  of  such  material  thing  for  its  inspection. 


CHAPTER  V. 
Of  Documentary  Evidence. 

61.    The  CONTENTS  OF  DOCUMENTS  may  behoved  either 
by  primary  or  by  secondary  evidence. 
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62.  FBIMABY  EVIDENCE  mesns  the  document  itdelf  {vodo^ 
tod  for  the  inspection  of  the  Court. 

Explanaiidn  1. — Where  a  document  is  executed  in  several  parts^ 
each  part  is  primary  evidence  of  the  document  r 

Where  a  documetit  is  executed  in  counterpart,  each  counterpMt  be- 
ing executed  by  one  or  some  of  the  parties  only,  each  counterpairt  is  pri^ 
mary  eyidence  as  against  the  parties  executing  it. 

ExplaTuUion  2. — Where  a  number  of  documents  are  all  made  bj  one 
uniform  process,  ai^  in  the  case  of  printing,  lithography,  or  photo^^raphy 
each  is  primary  evidence  of  the  contents  of  the  rest ;  but  where  they  are 
all  copies  of  a  common  orig^nad,  they  aa^  not  prinuary  evidenco  of  the 
contents  of  the  original. 

lUuHration, 
A  person  is  shown  to  hare  been  in  possession  of  a  number  of  placards,  all  printed  st  one 
time  from  one  originaL    Any  one  of  the  placards  is  primary  eridenoe  of  the  .conto&ts  of  any 
Other,  but  no  ond  uf  them  ia  primary  evidence  of  the  contents  of  the  ori^;inalJ 

63.  SECONDARY  EVIDENCE  means  Mid  includes— 

(1.)  Certified  coJ)ies  given  under  the  provisioiis  hef-einaftc^  con^ 
tained; 

(2.)  Copies  made  from  the  original  by  mechanical  processes  which 
in  themselves  insure  the  accuracy  of  the  copy,  and  copies  compared  with 
6uch  copieii ; 

(3.)    Copies  made  from  or  compared  with  the  original ; 

(4.)  Counterparts  of  documents  as  against  the  parties  who  did  not 
execute  them  j 

(5.)  Oral  aiccounts  of  the  cctotents  dfa  document  given  by  somo 
X>er8on  who  has  himself  seen  it: 

1  .  .  iUustratunu. 

(a.)  Aphotbgraphdf  an  origiiial  is  socondanr  evidence  Of  its  contents,  tiiongh  tho  ivo 
liaye  not  been  compared'  if  it  is  proved  that  the  tning  photographed  was  the  original. 

(&.)  A  copy  compared  with  a  c6pv6f  a  letter  mad6  by  a  copying  machine  is  secondary 
evidence  of  the  contents  of  the  letter,  if  it  is  shevhi  that  the  co|>y  made  by  the  copying  marN"^ 
•waa  made  f^om  thb  originaL 

(e.)  A  copv  transcribed  troth  fi,  oopy,  bnt  aftertrarSi  6bmpar6d  ^rith  the  original,  ii 
iwoopdary  etiaence ;  but  the  oopy  nbt  so  compare^  is  not  secondary  evidence  of  the  dcigfaial ; 
idthongh  the  copy  from  #hich  it  iras  transcribed  was  compared  With  the  originaL 

id.)  ^either  ah  oral  account  of  a  feopy  comtia,red  with  the  original,  nor  an  oral  aoconnt 
of  a  photograph  or  machine-copy  of  the  Original,  is  secondary  Evidence  Of  the  briginaL 

64.  Docunients  must  be  proved  by  primary  evidence  except  in  the 
cases  hereinafter  mentioned: 

65.  SECONDARY  EVIDENCE  maybe  given  of  the  existence, 
fconditioni  bt  contents  of  a  document  IN  the  POISjO WING  CASES  .— 

(a,)  When  the  OriginJEtl  is  §hbWn  dr  appears  to  be  in  the  pdsseRsioii 
or  power 

of  the  person  against  whbm  the  document  is  sought  td  be  prbved» 
tr 

of  any  person  out  of  t'each  of,  or  not  subject  to,  the  prdCess  bf  the 
Court,  or 

of  any  person  legally  bound  to  produce  it, 

and  when,  after  the  notice  mentioned  in  section  sixty-six,  such  peri 
fiou  does  not  produce  it ; 
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(6.)  When  the  existence,  condition  or  coiitcuta  of  the  original 
have  been  proved  to  be  admitted  in  writing  by  the  person  against 
Trhom  it  isproved  or  b^  his  representative  in  interest ; 

(c.)  When  the  original  has  been  destroyed  or  lost,  or  when  tha 
party  offering  evidence  of  its  contents  cannot,  for  any  other  reason  not 
arising  from  nis  own  default  or  neglect,  produce  it  in  reasonable  time ; 

(tf.)  When  the  original  is  ot  such  a  nature  as  not  to  be  easily 
moveable; 

{e.)  When  the  original  is  a  public  document  within  the  meaning' 
of  section  seventy- four; 

(/.)  When  the  original  is  a  document  of  which  a  certified  copy  iff 
permitted  by  this  Act,  or  by  any  other  law  in  force  in  British  India,  to^ 
be  given  in  evidence ; 

{g.)  When  the  originals  consist  of  numerous  accounts  or  other 
documents  which  cannot  conveniently  be  examined  in  Court,  and  the 
fact  to  be  proved  is  the  general  result  of  the  whole  collection. 

In  cases  (a),  (c)  and  (d),  any  secondary  evidence  of  the  contents  of 
the  document  is  admissible. 

In  case  (h),  the  written  admissicxL  is  admissible. 

In  case  {e)  or  (/),  a  certified  copy  of  the  document,  but  no  other 
kind  of  secondxury  evidence,  is  admissible. 

In  case  (ff),  evidence  may  be  given  as  to  the  general  result  of  the 
documents  by  any  person  who  has  examined  them,  and  who '  is  skilled 
in  the  examination  of  such  documents. 

66.  Secondary  evidence  of  the  contents  of  the  documents  referred 
to  in  section  sixty-five,  clause  (a),  shall  not  bo  given  unless  the  party 
proposing  to  give  such  secondary  evidence  has  previously  given  to  the 
party  in  whose  possession  or  power  the  document  is,  such  NOTICE 
TO  tEODUCE  it  as  is  prescribed  by  law;  and  if  no  notice  is  prescri- 
bed by  law,  then  such  notice  as  the  Court  considers  reasonable  under 
the  circumstances  of  the  case : 

Provided  that  such  notice  shall  not  be  recniired  in  order  to  render 
6econdary  evidence  admissible  in  any  of  the  following  cases,  or  in  any 
bther  case  in  which  the  Court  thinks  fit  to  dispense  with  it . — 

(1.)    When  the  document  to  be  proved  is  itself  a  notice ; 

(2.)  When  from  the  nature  of  tne  case,  the  adverse  party  must 
know  that  he  will  be  required  to  produce  it ; 

(3.)  When  it  appears  or  is  proved  that  the  adverse  party  has 
bbtained  possession  or  the  original  by  fraud  or  force; 

(4.)  When  the  adverse  party  or  his  agent  has  the  original  in 
Court. 

(5.)  When  the  adverse  party  or  his  agent  has  admitted  the  loss  of 
the  document; 

(6.)  When  the  person  in  possession  of  the  document  is  out  of 
breach  of,  or  not  subject  to,  tl\e  process  of  the  Court. 

67.  If  a  document  is  alleged  to  be  signed  or  to  have  been  written 
Wholly  or  in  part  by  any  person,  the  SIGNATURE  OR  the  HAND- 
WRITING of  80  much  of  the  document  as  is  alleged  to  be  in  that  per- 
son's handwriting  must  be  proved  to  be  in  his  handwriting. 

68.  If  a  document  is  required  by  law  to  bo  attested,  it  shall  not 
loe  used  as  evidence  until  one  ATTESTING  WITNESS  at  least  has 
been  called  for  the  purpose  of  proving  its  exccatioDi  if  there  bo  an  at- 
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testing  witness  alivo,  and  subject  to  the  process  of  the   Court  and  cap^ 
able  of  giving  evidence. 

69.  IF  NO  such  ATTESTING  WITNESS  can  bo  FOUND,  or  if 
the  document  purports  to  have  been  executed  in  the  United  Kingdom, 
it  must  be  proved  that  the  attestation  of  one  attesting  witness  at  least 
is  in  his  handwriting,  and  that  the  signature  of  the  person  executing  the 
document  is  in  the  handwriting  of  that  person. 

70.  The  ADMISSION  OF  a  PARTY  to  an  attested  document  OP 
its  EXECUTION  by  himself  shall  be  sufficient  proof  of  its  execution 
as  against  him,  though  it  be  a  document  required  by  law  to  be    attested. 

71.  IF  the  ATTESTING  WITNESS  DENIES  or  does  not  re- 
collect the  EXECUTION  of  the  document,  its  execution  may  be  pro^ 
vod  by  other  evidence. 

72.  An  attested  document  not  required  by  law  to  bo  attested  may 
bo  proved  as  if  it  was  unattested. 

73.  In  order  to  ascertain  whether  a  signature,  writing,  or  seal  is 
that  of  the  person  by  whom  it  purports  to  have  been  written  or  maie^ 
any  SIGNATURE.  WRITING.  OR  SEAL  admitted  or  proved  to 
the  satisfaction  of  the  Court  to  have  been  written  or  made  by  that  per^ 
son  MAY  BE  COMPARED  with  the  one  which  is  to  be  proved,  al- 
though that  signature,  writing,  or  seal  has  not  been  produced  or  proved 
for  any  other  purpose. 

The  Court  may  direct  any  person  present  in  Court  to  write  any 
words  or  figures  for  the  purpose  of  enablmg  the  Court  to  compare  thd 
words  or  figures  so  written  with  any  words  or  figures  alleged  to  have 
been  written  by  such  person. 

Public  Documents. 

74..    The  following  documents  are  PUBLIC  DOCUMENTS :  — 

1.  Documents  forming  the  Acts,  or  records  of  the  Acts — 
(i)    of  the  sovereign  authority, 

(ii)    of  oflicial  bodies  and  tribunals,  and 

(iii)  of  public  officers,  legislative.  Judicial  and  executive,  whethei^ 
of  British  India,  or  of  any  other  part  of  Her  Majesty's  dominions,  or  of 
a  foreign  country. 

2.  Public  records  kept  in  British  India  of  private  documents. 

75.  All  other  documents  are  private. 

76.  Every  PUBLIC  OFFICER  having  the  custody  of -a  publio 
document,  which  any  person  has  a  right  to  inspect,  SHALL  GIVE 
that  person  on  demand  a  COPY  of  it  on  payment  of  the  legal  fees 
therefor,  together  WITH  a  CERTIFICATE  written  at  the  foot  of 
such  copy  that  it  is  a  true  copy  of  such  document  or  part  thereof  as  the 
case  may  be,  and  such  certificate  shall  be  dated  and  subscribed  by  such 
officer  with  his  name  and  his  official  title,  and  shall  be  sealed,  whenever 
such  officer  is  authorized  by  law  to  make  use  of  a  seal,  and  such  copies 
so  certified  shall  be  called  certified  copies. 

Explanation, — Any  officer  who,  by  the  ordinary  course  of  official 
duty,  is  authorised  to  deliver  such  copies,  shall  be  deemed  to  have  the 
custody  of  such  documents  within  the  meaning  of  this  section. 
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77.  Such  CERTIFIED  COPIES  MAY  BE  PRODUCED  in 
proof  of  the  contents  of  the  public  documents  or  parts  of  the  public 
documents  of  which  they  purport  to  be  copies. 

78.  The  following  public  documents  may  bo  proved  as  follows : — 
(1.)     Acts,  orders  or  notifications  of  the  Executive  Government  of 

British  India  in  any  of  its  departments,  or  of  any  Local  Government  or 
any  department  of  any  Local  Government, 

by  the  records  of  the  departments  certified  by  the  heads  of  those 
departments  respectively, 

or  by  any  document  purporting  to  be  printed  by  order  of  any  such 
Government : 

(2.)     The  proceedings  of  the  Legislatures, 

by  the  journals  of  those  bodies  respectively,  or  by  published  Acts  or 
abstracts,  or  by  copies  purporting  to  be  piinted  by  order  of  Govern- 
ment : 

(3.)  Proclamations,  orders  or  reppilations  issued  by  Her  Majesty 
or  by  the'Privy  Council,  or  by  any  department  of  Her  Majesty's  Go- 
vernment, 

by  copies  or  extracts  contained  in  the  London  Gazette,   or  purport- 


ing  to  be  printed  by  the  Queen's  Printer : 
(4.)     The  Acts  of  the  Executiv 


Executive  or  the  proceedings  of  the  legisla- 
ture of  a  foreign  country, 

by  journals  published  by  their  authority  or  commonly  received  in 
that  country  as  such,  or  by  a  copy  certified  under  the  seal  of  the  country 
or  sovereign  or  by  a  recognition  thereof  in  some  public  Act  of  the  Go- 
vernor General  of  India  in  Concil : 

(5.)    The  proceedings  of  a  municipal  body  in  British  India, 
by  a  copy  of  such  proceedings  certified  by  the  legal  keeper  thereof, 
or  by  a  printed  book  purporting  to  be  published  by  the  authority  of  such 
body  : 

(6.)  Public  documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy  certified  by  the  legal  Keepjer  thereof, 
with  a  certificate  under  the  seal  of  a  notary  public  or  of  a  British  Consul 
or  diplomatic  agent,  that  the  copy  is  duly  certified  by  the  officer  having 
the  legal  custody  of  the  original,  and  upon  proof  of  the  character  of  tho 
document  according  to  the  law  of  the  foreign  country. 

Presumptions  as  to  Documents. 

79.  The  COURT  SHALL  PRESUME  every  document  purport- 
ing to  be  acertificate,  CERTIFIED  COPY,  or  other  document,  which  is 
by  law  declared  to  be  admissible  as  evidence  of  any  particular  fact,  and 
which  purports  to  be  duly  certified,  by  any  officer  in  British  India,  or 
by  any  officer  in  any  Native  State  in  alliance  with  Her  Majesty,  who 
is  duly  authorised  thereto  by  the  Governor  General  in  Council,  TO  BE 
GENUINE;  Provided  that  such  document  is  substantially  in  the 
form  and  purports  to  be  executed  in  the  manner  directed  by  law  in  that 
behalf.  The  Court  shall  also  presume  that  any  officer,  by  whom  any 
such  document  purports  to  be  signed  or  certified,  held,  when  he  signed 
it,  the  official  character  which  he  claims  in  such  paper. 

80  Whenever  any  document  is  produced  before  any  Court  pur- 
porting to  be  a  record  or  MEMORANDUM  OE  the  EVIDENCE  or 
of  any  part  of  the  evidence  given  by  a  witness  in  a  judicial  proceeding 
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or  before  any  officer  anthorised  by  law  to  take  such  evidence,  OB  to  be 
a  statement  or  CONFESSION  "by  any  prisoner  or  accused  person 
taken  in  accordance  with  law  and  purporting  to  be  signed  bv  any  Jud^ 
or  Magistrate  or  by  any  such  officer  as  aforesaid,  the  COUkT  SIIALIj 
PKESUMK— 

that  the  document  is  GENUINE;  that  any  statements,  as  to  the 
circumstances  under  which  it  was  taken,  puroorting  to  be  made  by  the 
person  signing  it,  are  true,  and  that  sttch  eyiaence^  statement  or  coa- 
fession  was  DULY  TAKilN. 

81.  The  COUUT  SHALL  PRESUME  the  GENUINENESS  OP 
«very  document  purporting  to  be  the  LONDON  GAZETTE,  or  the 
GAZETTE  OF  INDIA,  or  the  Government  GAZETTE  OF  any  LO- 
€AL  GOVERNMENT,  OR  of  any  COLONY, dependency  orpossessioa 
of  the  British  crown,  or  to  be  a  newspaper  or  journal,  or  to  b^  a  copy 
of  a  private  Act  of  Parliament  printed  by  the  Queen's  Printer,  and  of 
«vory  document  purporting  to  be  a  document  directed  by  any  law  to  be 
kept  by  any  person,  if  such  document  is  kept  substantially  in  the  formi 
required  by  Uw  and  is  produced  from  proper  custody. 

82.  When  any  document  is  produced  to  any  Court  purporting  to  be 
a  DOCUMENT  which,  by  the  law  in  force  for  the  time  being  in  Eng- 
land or  Ireland,  would  be  ADM  ISS  ABLE  in  proof  of  any  particular  m 
any  Court  of  Justice  IN  ENGLAND  OR  IRELAND  WITHOUT 
PROOF  OF  THE  SEAL  or  STAMP  OR  SIGNATURE  authenticating 
it,  or  of  the  judicial  or  official  chars^Jter  claimed  by  t^e  person  bv  whom 
it  purports  to  be  signed,  the  Court  shall  presume  that  such  seal,  stamp 
or  signature  is  genuine,  and  that  the  person  signing  it  held  at  the 
time  when  he  signed  it,  the  Judicial  or  official  -character  which  he 
claims. 

and  the  document  shall  be  admissible  for  the  same  purpose  for 
"which  it  would  bo  admissible  in  England  or  Ireland. 

83.  The  Court  shall  presume  that  MAPS  OR  PLANS  purpOTting 
to  be  MADE  BY  the  authority  of  GOVERNMENT  were  so  made,  and 
are  accurate  ;  but  maps  or  plans  made  for  the  purposes  of  any  cause 
must  be  proved  to  be  accurate. 

84.  Tne  COURT  SHALL  PRESUME  the  GENUINENESS 
OF  every  BOOK  purporting  to  be  printed  or  published  under  the 
authority  of  the  Government  of  any  country,  -and  to  contain  any  OF 
the  LAWS  of  that  country, 

and  of  every  book  purporting  to  contain  REPORTS  OF  DECI- 
SIONS of  the  Courts  of  such  country. 

85.  The  Court  shall  m*esume  that  every  document  purporting  to 
be  a  POWER  OF  ATTORNEY,  and  to  have  been  executed  before, 
and  authenticated  bj  a  notary  public,  or  any  Court,  Judge,  Magistrate, 
British  Constd  ov  Vice-Consul,  or  representative  of  Her  Maiesty  or  of 
the  Government  of  India,  was  so  executed  and  authenticated. 

86.  The  Court  may  presume  that  any  document  purporting  to  be 
a  CERTIFIED  COPY  OF  any  JUDICIAL  RECORD  of  any 
country  not  forming  part  of  Her  Majesty's  dominions  is  genuine  and 
accurate,  if  the  document  purports  to  be  certified  in  any  manner  which 
is  certified  by  any  representative  of  Her  Majesty  or  of  the  Government 
of  India  resident  in  such  country  to  be  the  manner  commonly  in  use  in 
that  country  for  the  certification  of  copies  of  judicial  recorda. 
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87.  The  Conrfc  may  presume  that  ANY  BOOK  to  which  it  mav 
refer  for  information  on  matters  of  public  or  general  interest,  AND 
that  ANY  PUBLISHED  MAP  or  chart,  the  statements  of  which  are 
relevant  facts  and  which  is  produced  for  its  inspection,  was  written  and 
published  by  the  person,  and  at  the  time  and  place,  by  whom  or  at 
which  it  purporbs  to  have  been  written  or  published. 

88.  The  Court  may  presume  that  a  message,  forwarded  from  a 
TELEGRAPH  office  to  the  person  to  whom  such  MESSAGE  purports 
to  be  addressed,  corresponds  with  a  message  delivered  for  transmission 
at  the  office  from  which  the  message  purports  to  be  sent ;  but  the  Court 
shall  not  make  any  presumption  as  to  the  person  by  whom  Buph  mes^ 
sage  was  delivered  for  transmission. 

89.  The  Court  shall  presume  that  every  DOCUMENT,  called  for 
and  NOT  PRODUCED  AFTER  NOTICE  to  produce,  was  attested, 
stamped  iind  executed  in  the  manner  required  by  law. 

90.  Where  any  DOCUMENT,  purporting  or  proved  to  be  THIR- 
TY YEARS  OLD,  is  produced  from  any  custody  which  the  Court  in 
the  particular  case  considers  proper,  the  Court  may  presume  that  the 
signature  and  every  other  pari  of  such  document  which  purports  to  be 
iu  the  handwriting  of  any  particular  person  is  in  that  person's  hand- 
writing, and  in  the  case  ox  a  document  executed  or  attested,  that  it  was 
duly  executed  and  attested  by  the  persons  by  whom  it  purports  to  be 
executed  and  attested. 

Explanation. — Documents  are  said  to  be  in  proper  custody  if  they 
are  in  the  place  in  which  and  under  the  care  of  the  person  with  whom, 
thoy  would  naturally  be  ;  but  no  custody  is  improper  if  it  is  proved  to 
have  had  a  legitimate  origin,  or  if  the  cu*cumstances  of  the  particular 
case  arc  such  as  to  render  such  an  origin  probable. 

This  explanation  applies  also  to  section  eighty^one. 

nUutrations, 

(a.)  A  has  been  in  poflsession  of  landed  property  for  a  long  time.  He  prodncos  from 
Lis  custody  deeds  relating  to  tiio  land  showing  his  titles  to  it.   Tne  custody  is  proper. 

{b.)  Aproduc(»deodsrelatingtolandedproperty  of  which  he  is  the  mortgagee.  The 
mortgagor  is  in  possession.  The  custody  is  prc^r. 

(c.)  A,  a  oonoction  of  B  produces  deeds  relating  to  lands  in  B*8  poaseSBion,  which  were 
dQ>osited  with  him  by  B  for  rafoxnistody.    The  custody  is  proper. 


CHAPTER  VL 
Of  the  Exclusion  of  Oral  by  Documentary  Evidence. 

91.  When  the  terms  of  a  contract,  or  of  a  grant,  or  of  any  other 
disposition  of  property,  have  been  reduced  to  the  form  of  a  document, 
ana  in  all  cases  in  wmch  any  matter  is  required  by  law  to  be  reduced  to 
the  form  of  a  document,  no  evidence  shall  be  given  in  proof  of  the  terms 
of  such  contract,  grant  or  other  disposition  of  property,  or  of  such  matter 
except  the  document  itself,  or  SECONDARY  EVIDENCE  OF  its 
CO  INTENTS  in  cases  in  which  secondary  evidence  is  admissible  under 
the  provisions  hereinbefore  contained. 

Exception  1. — When  a  public  officer  is  required  by  law  to  be  appoint- 
ed in  writing,  and  when  it  is  shown  that  any  particular  person  has  acted 
as  such  officer,  the  writing  by  which  he  is  appointed  need  not  be 
proved. 

17 
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Exception  2. — WiUs  under  the  Indian  Sucoeseion  Act  may  be  proved 
bj  the  Probate. 

Erplanailon  1. — Thi.i  section  applies  equally  to  cases  in  which  the 
contracts,  grants  or  disposition  of  property  referred  to  are  contained  in 
one  document,  and  to  cases  in  which  they  are  contained  in  more  docu- 
ments than  one. 

Erplanation  2.— AVhere  there  are  more  originals  than  one,  one  ori^ 
ginal  only  need  be  proved. 

Ejqilanation  3. — The  statement  in  any  document  whatever  of  a  fact 
other  than  the  facts  referred  to  in  this  section,  shall  not  preclude  the 
admission  of  oral  evidence  as  to  the  same  fact* 

TUustrtUionM. 

(a.)  If  &  contract  be  contained  in  •creral  letters,  all  tho  letters  in  which  it  is  contained 
must  be  proYod. 

(6. )    If  a  contract  be  contained  in  a  bill  of  exchange,  the  bill  of  exchange  must  be  proTed^ 

(c.)    If  a  bill  of  exchange  is  drawn  in  a  set  of  3, 1  only  need  be  proved. 

(d.)  A  ccAtracts  in  writing  with  B  for  the  delivery  of  indigo  upon  certain  terms.  The 
contract  mentions  the  fact  that  B  had  paid  A  the  price  of  other  indigo  contracted  for  verbal- 
ly on  another  occasion. 

Oral  evidence  is  offered  that  no  payment  was  made  for  the  other  indigo.  The  evidcnea 
is  admissible. 

(«.)    A  gives  B  a  recipt  for  money  paid  by  B. 

Oral  evidence  is  offered  of  the  payment. 

The  evidenoe  is  admissible. 

92.  WH EN  the  terms  of  any  such  contract,  grant  (»  other  disposi- 
tion of  property,  or  any  matter  required  by  law  to  be  reduced  to  the 
formofaDOClTMEIsT,  have  been  PROVED  according  to  the  last 
section,  NO  EVIDENCE  OF  any  ORAL  AGREEMENT  or  state- 
ment SHALL  BE  ADMITTED  as  between  the  parties  to  any  such  in- 
strument or  their  representatives  in  interest,  FOR  the  purpose  of  CON- 
TRAD  ECTING,  VARYING,  ADDING  TO  OR  SUBTRACTING 
FROM,  ITS  TERMS : 

Proviao  (1). — Any  fact  may  be  proved  which  would  Invalidate  any 
document,  or  which  would  entitle  any  person  to  any  decree  or*order  re- 
lating thereto  ;  such  as  fraud,  intimidation,  illegality,  want  of  due  ex- 
ecution, want  of  capacity  in  any  contracting  party,  want  or  failure  of 
consideration,  or  mistake  in  fact  or  law. 

Proviso  (2). — The  existence  of  any  separate  oral  agreement  as  to 
any  matter  on  which  a  document  is  silent  and  which  is  not  inconsistent 
with  its  terms,  may  be  proved.  In  considering  whether  or  not  this 
proviso  applies,  the  Court  shall  have  regard  to  the  degree  of  formality 
of  the  document . 

Pooviso  (3). — Tho  existence  of  any  separate  oral  agreement  consti- 
tuting a  condition  precedent  to  the  attaching  of  any  obligation  under 
any  such  contract  grant  or  disposition  of  property,  may  be  proved. 

Proviso  (4). — Tho  existence  of  any  distinct  subsequent  oral  agree- 
ment to  rescind  or  modify  any  such  contract,  grant  or  disposition  of 
property  may  Jbe  proved  except  in  cases  in  whicn  such  contract  grant  or 
disposition  of  property  is  by  law  required  to  bo  in  writing,  or  has  been 
registered  according  to  the  law  in  force  for  the  time  being  as  to  the  re- 
gistration of  documents. 
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Proviso  (6). — Any  usage  or  custom  by  which  incidents,  not  exprcaa- 
\y  mentioned  in  any  contracb,  are  usually  annexed  to  contracts  of  that 
description,  may  be  proved:  Provided  that  the  annexing  of  such  incident 
would  not  be  repugnant  to,  or  inconsistent  with  the  ezi^ress  terms  of  the 
contract. 

Proviso  (6). — Any  fact  may  be  proved  which  shows  in  what  man- 
ner the  language  of  a  document  is  related  to  existing  facta. 

lUustralion*, 

(a.)  A  ^licT  of  imniranc^  is  effected  on  goods  "  in  ships  from  Calcntt*  to  London.*,  The 
Croods  are  shipped  in  a  particular  ship  which  is  lost.  The  fact  that  that  particular  ship  wa< 
"orally  ex«  eptea  from  the  policy,  cannot  be  proTed. 

(5.)  A  tuj^rees  absolutely  in  writing  to  pay  B  Rs.  1,000  on  the  Ist  Itfarch  1873.  The  fact 
that,  at  the  same  time,  an  oral  agreement  was  made  that  tho  money  should  not  be  paid  till 
the  81st  March  cannot  be  proveo. 

(e.)  An  estate  called  the  Bampore  tea  estate'  is  sold  by  a  deed  which  contains  a  map  of 
tlie  property  sold.  The  fact  that  land  not  included  in  the  map  had  always  been  regarded  as 
part  of  the  estate  and  was  meant  to  pass  by  the  deed,  cannot  be  proved. 

{<L)  A  enters  into  a  written  contract  with  B  to  work  certain  mines,  the  property  of  B* 
YiT>on  certain  terms.  A  was  induced  to  do  so  by  a  misrepresentation  of  B's  as  to  their  yalue' 
This  fact  may  be  prored. 

(&)  A  institutes  a  suit  against  B  for  the  specific  performance  of  a  contract,  and  also 
prays  that  the  contract  may  be  reformed  as  to  one  of  its  proTisions  as  that  proviaioa  was  in- 
serted in  it  by  mis-  take.  A  may  prove  that  ^ch  mistake  was  made  as  would  by  law  entitle 
him  to  have  tJie  contract  reformed. 

(/.)  A  orders  goods  of  B  by  a  letter  in  which  nothing  is  said  as  to  the  time  of  payment, 
and  acM^pts  the  goods  on  delirenr.  B  sues  A  for  the  price.  A  may  show  that  the  goods  were 
supplied  on  credit  for  a  term  still  unexpired. 

iff.)  A  sells  B  a  horse  and  verbally  warrants  him  sound.  A  gives  B  a  paper  in  these 
words :    '  Bought  of  A  a  horse  for  Rs,  600.'    B  may  prove  the  verbal   warranty. 

(A.)  A  hires  lodgings  of  B,  and  gives  B  a  card  on  which  is  written—'  Booms,  Rs.  200  a 
month.*    A  may  prove  a  verbal  agreement  that  these  terms  were  to   include  partial  board. 

A  hires  lodgings  of  B  for  a  year,  and  a  regularly  stamped  agreement  drawn  up  by  an  at- 
tomev  is  made  between  them.  It  is  silent  on  the  subject  of  board.  A  may  not  prove  that 
board  was  included  in  the  terms  verbilly. 

ft.)  A  applies  t6  B  f or  a  debt  due  to  A  by  sending  a  receipt  for  tho  money.  B  keeps  tho 
teceipt  and  does  not  send  the  money.    In  a  suit  for  the  amount,  A  may  prove  this. 

(J.)  A  and  B  make  a  contract  in  writing  to  take  effeot  upon  the  hapi>ening  of  a  certain 
contingency.  The  writing  is  left  with  B,  who  sues  A  upon  it,  A  may  show  the  circumstances 
under  whidi  it  was  delivered. 

93.  When  the  language  used  in  a  DOCUMENT  is,  ON  ITS  FACE. 
AMBIGUOUS  or  defective,  evidence  may  not  be  given  of  facts  which 
trould  show  its^meaning  or  supply  its  defects. 

TUustration*. 
(a.)    A  agrees  in  writing  to  sell  a  horse  to  B  for  *  Ua.  1,000  or  Vx.  1,600.* 
Evidence  cannot  be  given  to  show  which  price  was  to  be  given. 

(6.)  A  deed  contains  blanks.  Evidence  cannot  be  given  of  facts  which  would  show  how 
€bey  were  meant  to  be  filled. 

94.  When  language  used  in  a  DOCmiENT  is  PLAIN  IN  IT- 
SELF, and  when  it  applies  accaratcly  to  ejdsting  facts,  evidence  may 
not  be  given  to  show  that  it  was  not  meant  to  apply  to  such  facts. 

lUustraticn, 

A  sells  to  B  by  deed  *  my  estate  at  Rampore  eontaininff  tOO  Mtvi.'  A  has  an  estate  at 
Kampore  containing  100  bigas.  Evidence  may  not  be  griv  n  of  tho  fact  that  tho  estate  meant  to 
be  sold  was  one  situated  at  a  different  place  and  of  a  ditfcrcnt  size. 

95.  When  language  used  in  a  DOCUMENT  is  PLAIN  in  itself, 
but  is  UNMEANING-  IN  REFERENCE  TO  EXISTING  FACTS, 
•evidence  may  be  given  to  show  that  it  was  used  in  a  peculiar  sense. 
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lUustration. 
A.  tells  to  B  by  deed  *  my  hooae  in  Calcutta/ 

A  bad  no  bonae  in  Calcutta,  butit  appears  that  he  bad  a  bouse  at  Howrah,  of  vbich  B 
had  been  in  poasession  since  the  execution  of  the  deed. 

These  facts  may  be  prored  to  show  that  the  deed  related  to  the  house  at  Hoirrab. 

96.  When  the  facte  are  such  that  the  language  used  mi^ht  hare 
been  meant  to  apply  to  any  one,  and  could  not  have  been  meant  to 
apply  to  niore  than  one,  or  eevoral  persons  or  things,  EVIDEKCB 
may  be  GIVEN  of  facts  which  show  WHICH  of  those  PEBS05S 
OB  THINGS  it  was  INTENDED  to  lipply  to. 

TliHttratUhu, 

M  A  agrees  to  sell  to  B  for  Bs.  1,000  "mv  white  borso."  A  has  two  white  bozses. 
Erideoioe  may  be  giren  of  facts  which  show  which  of  them  was  meant. 

(b.)  A  agrees  to  sccomnany  B  to  Hyderabad.  Evidence  may  be  giyen  of  £scts  slMwisg 
whether  Hyderabad  in  the  Decoan  or  Hyderabad  in  Scind  was  meant. 

97.  When  the  LANGUAGE  used  APPLIES  PARTLY  TO  ON B 
SElTOI' existing  PACTS,  AND  PARTLY  TO  ANOTHER  set  of  exists 
ing  facts,  but  the  whdlc  Of  it  does  not  apply  correctly  to  either,  eviden- 
ce iliay  be  given  to  show  to  which  Of  the  two  it  was  meant  to  apply. 

Ilbistraticns 
A  a^^es  to  sell  to  B  *  my  bind  at  X'  in  the  occupation  of  y.    A  has  land  at  X,  but  not 
in  the  occupation  of  T.  and  he  has  land  in  the  occupation  of  T,  but  it  is  not  at  X.     EridcDce 
may  be  giTen  of  foots  showing  which  ho  meant  to  sell. 

98.  Evidence  may  be  given  to  show  the  meaning  of  ILLEGIBLE 
OR  NOT  INTELLIGIBLE  CHARACTERS,  of  FOREIGN,  obsolete 
technical,  local,  and  provincial  EXPRESSIONS,  of  abbreviations  and 
of  words  used  in  ^  peculiar  sense. 

lUuttration*. 
A,  a  sculptor,  agrees  to  sell  to  B  *  all  my  mods.'    A  has  both  models  and  modelling  tools 
Eridenoe  may  be  given  to  show  which  he  meant  to  sell. 

99.  Persons  who  are  ndt  parties  to  a  document,  or  their  represen- 
tatives in  interest,  may  give  evidence  of  any  facts  tending  to  show  a 
CONTEMPORANEOUS  AGREEMENT  VARYING  the  terms  of 
the  DOCUMENT. 

Illustrations, 
A  and  B  make  a  contract  in  writing  that  B  shall  sell  A  certain  cotton,  to  be  paid  for  on 
delivery.    At  the  same  time  they  make  an  oral  agi^emcnt  that  three  month's  credit  ^^^ 
giTen  to  A.    This  eould  not  be  shown  as  between  A  and  B,  but  it  might  be  shown  by  0  u  n 
affected  his  interests. 

100.  Nothing  in  this  chapter  contained  shall  be  taken  to  affoct 
any  of  the  provisions  of  the  Indian  Succes^on  Act  (X  of  1865)  as  to  the 
CONSTRUCTION  OP  WILLS. 


PART  m. 
PRODUCTION  AND  EFFECT  OF  EVIDENCE. 


CHAPTER  VII. 
Of  the  Burden  of  Proof. 

loi.  Whoever  desires  any  Court  to  give  judgment  as  to  any  legal 
right  or  liability  dependent  on  tho  existence  ot  facts  which  he  asserU, 
most  prove  that  those  facts  exist. 
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When  a  person  is  bound  to  prove  the  existence  of  any  facts,  it  is 
said  that  the  BURDEN  OP  PROOF  lies  on  that  person. 

lUuttraticn*. 

(a.)  A  dedres  a  Ckmrt  to  give  judgmeait  that  B  shall  be  xranished  for  a  crime  which  A 
•aye  B  has  committed. 

A  most  prove  that  B  has  committed  the  crime. 

{b,)  A  desires  a  Court  to  give  judgment  that  he  is  entitled  to  certainland  in  the  possession 
of  B  by  reason  of  f&ctg  which  he  asserts  and  which  B  denies  to  bo  true. 

A  most  prove  the  ezisteDoe  of  those  fietcts. 

102.  The  burden  of  proof  in  a  suit  or  proceeding  LIES  ON  that 
PERSON  WHO  WOULD  FAIL  IF  NO  EVIDENCE  at  all  wero 
li^iven  on  either  side. 

lUusH'ationt, 

(a.)  A  siles  B  for  land  of  which  B  is  in  possession,  and  which,  as  A  asserts,  was  left  to  A 
by  the  will  of  C,  B's  father. 

If  no  eridenoe  were  giren  on  either  side,  B  wonld  be  entitled  to  retain  his  possession. 

Iherefore  the  burden  of  proof  is  on  A. 

(6.)    A  sues  B  for  money  duo  on  a  bond. 

The  execution  of  the  bond  is  admitted,  but  B  says  that  it  was  obtained  by  fraud,  which 
A  denies. 

If  no  evidence  were  given  on  cither  side,  A  would  succeed,  as  the  bond  is  not  disputed 
and  the  fraud  is  not  proved. 

Therefore  the  burden  of  proof  is  onB. 

103.  The  burden  of  proof  as  to  any  PARTICULAR  FACT  lies 
on  that  person  who  wishes  the  Court  to  believe  in  its  existence,  unless 
it  is  provided  by  any  law  that  the  proof  of  that  fact  shall  lie  on  any 
particular  person. 

lUustratioH, 

{a.)  A  prosecutes  B  for  theft,  and  wishes  the  Court  to  believe  that  B  admitted  the  theft 
to  C.    A  must  prove  the  admission. 

B  wishes  the  Court  to  believe  that,  at  the  time  in  question,  he  was  elsevrfiere.  He  must 
prove  it. 

104.  The  burden  of  proving  any  FACT  NECESSARY  to  be  pro- 
Ted  in  order  to  enable  any  person  TO  GIVE  EVIDENCE  OF  any 
OTHER  FACT  is  on  the  person  who  wishes  to  give  such  evidence. 

lUuttratioHS 
(a.)    A  wishes  to  prove  a  dying  declaration  by  B.  A  must  prove  B's  death. 
{b.)    A  wishes  to  prove,  by  secondary  evidence,  the  contents  of  a  lost  document 
A  must  prove  that  the  document  has  been  lost. 

105.  When  a  person  is  accused  of  any  ofiTenoe,  the  burden  of 
PROVING  the  existence  'of  circumstances  bringing  the  case  within 
any  of  the  GENERAL  EXCEPTIONS  in  the  Indian  Penal  Code,  or 
within  any  special  exception  or  proviso  contained  in  any  other  part  of 
the  samo  Code,  or  in  tfhy  law  defining  the  oflfence,  is  upon  him,  and  tho 
Court  shall  presume  tho  absence  of  such  circumstances. 

IllHstrations. 

(a.)  A,  accused  of  murder,  alleges  that,  by  reason  of  unsoundness  of  mind,  he  did  not 
know  tne  nature  of  the  act. 

The  burdeb  of  Iproof  is  om  A. 

(ft.)  A,  accused  of  murder,  alleges  that,  by  grave  and  sudden  provocation,  he  was  depri- 
ved of  the  power  of  self-control. 

The  burden  of  proof  is  on  A 

(«.)  Section  three  hundred  and  twenty-five  of  the  Indian  Penal  Code  provides  that  who- 
ever, except  in  the  case  provided  for  by  section  three  hundred  and  thirty-five,  voluntatily 
causes  grieTous  hiu t,  shall  be  subject  to  certain  punhihrnents. 
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A  in  rh&rg«d  with  Tolontarily  oftusmg  grierooa  Imrt  imdor  tecUon  three  himdied  snd 
ttrc*nty-flve. 

The  burden  of  proring  the  circnmetances  bringiiig  the  case  under  aectioo  three  famidjed 
,  and  thirty-fire  lies  on  A. 

106.  When  any  FACT  is  ESPECIALLY  WITHIN  the  KNOW;- 
LEDGE  of  any  person,  the  harden  of  proving  Ihat  fact  is  upon  him. 

fi  lustrations. 

fa.)  When  a  person  doe*  an  act  with  some  int«ntien  other  than  that  which  the  character 
and  cii-cnmstances  of  the  ant  suggcat,  the  burden  of  proving  that  intention  is  npon  Urn 

{b.)  A  is  char;^  with  trardling  on  a  railway  without  a  ticket.  The  burden  of  proring 
that  he  had  a  ticket  is  on  him. 

107.  When  the  question  is  WHETHER  A  MAN  IS  ALIVE  OB 
DEAD,  and  it  is  shown  that  ho  was  alive  within  thirty  years,  the  bur- 
den of  proving  that  he  is  dead  is  on  the  person  who  affirms  it. 

lOS.  When  the  question  is  whether  a  man  is  alive  or  dead,  and  it 
is  proved  that  he  has  NOT  been  HEARD  OP  FOR  SEVEN  YEARS 
by  those  who  would  naturally  have  heard  of  him  if  he  had  been  alivoi 
the  burden  of  proving  that  he  is  alive  is  on  the  person  who  afBrms  it. 

109.  When  the  question  is  whether  persons  are  PARTNERS, 
landlord  and  TENANT,  or  principal  and  AGENT,  and  it  has  been 
shown  that  they  have  been  actine  as  such,  the  burden  of  proving  that 
they  do  not  stand,  or  have  ceased  to  stand,  to  each  other  in  those  re^ 
lationships  respectively,  is  on  the  person  who  affirms  it. 

110.  When  the  question  is  whether  any  person  is  OWNER  of 
anything  of  which  he  is  shown  to  be  IN  POSSESSION,  the  burden  <rf 
proving  that  he  is  not  the  owner  is  on  the  person  who  affirms  that  he  is 
not  the  owner. 

111.  Where  there  is  a  question  as  to  the  G^OD  FAITH  of  a 
transaction  BETWEEN  PARTIES,  ONE  OF  WHOM  stands  to  the 
other  IN  a  position  of  ACTIVE  CONFIDENCE,  the  burden  of  pro- 
ving the  good  faith  of  the  transaction  is  on  the  party  who  is  in  a  posi^ 
tion  of  active  confidence. 

TUuitraHoH*, 

(a.)  The  good  faith  of  a  sale  by  a  client  to  an  attorney  is  in  (jnestion  in  a  suit  bronght 
by  the  client.    The  burden  of  proving  the  good  faith  of  the  transaction  is  on  the  att<niiey^ 

(b.)  The  good  faith  of  a  sale  by  a  son  just  come  of  age  to  a  father  is  in  qneetion  in  a 
•nit  brought  by  the  son.  The  burden  of  proving  the  good  faith  of  the  transaction  is  on  the 
father. 

112.  The  fact  that  any;  person  was  bom  during  the  continuance  of 
a  valid  marriage  between  his  mother  and  any  man,  or  within  two  hun- 
dred and  eighty  days  after  its  dissolution,  the  mother  remaining  un- 
married, shall  be  conclusive  proof  that  he  is  the  LEGITIMATE  SON 
of  that  man  unless  it  can  bo  shown  that  the  paries  to"  the  marriage 
had  no  access  to  each  other  at  any  time  when  he  could  have  been  be- 
gotten. 

113.  A  notification  in  the  Gazette  of  India  that  any  portion  of  Bri- 
tish TERRITORY  has  been  CEDED  to  any  Native  State,  Princo  or 
Ruler,  shall  be  conclusive  proof  that  a  valid  cession  of  such  territory 
took  place  at  the  date  mentioned  in  such  notification*. 

114.  The  COURT  MAY  PRESUME  the  existence  of  any  FACT 
which  it  thinks  LIKELY  TO  HAVE  HAPPENED,  regard  being  had 
to  the  common  course  of  natural  events,  human  conduct  and  public  and 
private  business  in  their  relation  to  the  facts  of  the  particular  case. 
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lUustratians. 
The  Court  may  prestxme — 

(a.)    That  a  man  who  ii  in  pomession  of  stolen  goods  soon  after  the  theft  ie  either  tho 
thief  or  has  receired  the  goods    Knowing  them  to  be  stolen,  unless  he  can  account  for  his  • 
poesessioD ; 

[h .)  That  an  accomplloe  is  unworthy  of  credit,  unless  he  is  corroborated  in  material  par- 
ticulars ; 

(e.)  That  a  bill  of  exchange,  accepted  or  endorsed,  was  accepted  or  endorsed,  for  good 
consideration ; 

{d. )  That  a  thing  or  state  of  things  which  has  been  shown  to  be  in  existence  within  a  pe- 
riod shorter  than  that  within  which  such  tlxings  or  states  of  things  usually  cease  to  exist,  ia 
still  in  existenoc ; 

(«.)    That  judicial  and  official  acts  hare  been  regularly  performed  ; 

(/.)    That  the  common  course  of  business  has  been  followed  in  particular  cases ; 

iff.)  Tliat  evidence  which  could  be  and  is  not  i^roduoed  would,  if  produced,  be  unfetvour* 
able  to  the  person  who  withholds  it ; 

{h.)  That  it  a  man  reftises  to  answer  a  question  which  he  is  not  compelled  to  answer  by 
law,  the  answer,  if  given,  would  be  unfavourable  to  him  ; 

(t.)  That  when  a  document  creating  an  obligation  is  in  the  hands  of  the  obligor,  the  ob- 
ligation has  been  discharged. 

But  tho  Court  shall  also  have  regard  to  such  facts  as  tho  following,  in  considering  whether 
such  maxims  do  or  do  not  apply  to  the  particular  case  before  them  ;— 

As  to  illustration  (a) — A  6hop-keei)er  has  in  his  till  a  marked  rupee  soon  after  it  was 
stolen,  and  cannot  account  fox  its  possession  specifically,  but  is  c<Mitinualiy  receiving  rupees  in 
the  course  of  his  business : 

As  to  illustration  (b) — A,  a  i>er8on  of  the  highest  character,  is  tried  for  eausisg  a  man's 
death  by  an  act  of  negligence  in  arranging  certain  macliinery.  B,  a  person  of  equally  cood 
character  who  also  took  part  in  the  arrangement,  describes  precisely  what  was  done,  and  ad-» 
mits  and  explains  the  common  carelessness  of  A  and  himself : 

As  to  illustration  (6)— A  crime  is  committed  by  several  persons.  A.  B  and  C,  three  of 
the  criminals,  are  captured  on  the  spot  and  kept  apai-t  from  each  other.  Eaf  h  gives  an  ac* 
count  of  the  crime  implicating  D,  and  the  accounts  corroborate  each  other  in  such  a  manner 
as  to  render  previous  concert  nighly  improbable  : 

As  to  illustration  («)— A,  the  drawer  of  a  bill  of  exchange,  was  a  man  of  businees.  B,  the 
acceptor,  was  a  young  and  ignorant  person,  completely  under  A's  influenee : 

As  to  illustration  (d)— It  is  proved  that  a  river  ran  in  a  certain  course  five  years  ago,  but 
it  is  known  that  there  have  been  floods  since  that  time  which  might  change  its  course: 

As  to  illustration  (e)— A  judicial  act,  the  regularity  of  which  is  in  question,  was  perform* 
ed  under  exceptional  circumstances  : 

As  to  illustration  (/)— The  question  is,  whether  a  letter  was  received.  It  is  shown  to 
have  been  posted,  but  the  usual  course  of  the  post  was  interrupted  by  disturbances  : 

As  to  illustration  (g) — ^A  man  refuses  to  produce  a  document  which  would  bear  on  a 
contract  of  small  importance  on  which  he  is  sued,  but  which  might  also  injure  the  feelings 
and  reputation  of  his  family  : 

As  to  illustration  (A)— A  man  reftisefl  to  answer  a  question  which  he  is  not  compelled  by 
law  to  asswu-,  but  the  answer  to  it  might  cause  loss  to  him  in  matters  unconnected  with  the 
mattor  In  relation  to  which  it  is  asked. 

As  to  illustratioA  (0— A  bond  is  in  possession  of  ths  obligor,  tet  the  drcani  stances  9t  the 
«ue  are  such  that  hs  may  have  stolen  it. 


CHAPTER  Vni. 
EstoppeL 

115.  When  one  person  has,  by  his  declaration,  act  or  omission, 
intentionally  caused  or  permitted  another  person  to  believe  a  thing  to 
be  tnie  and  to  act  upon  such  belief,  neither  he  nor  his  representative 
shall  be  allowed  in  any  suit  or  proceeding  between  himself  and  such 
person  or  his  representative  to  deny  the  truth  of  that  thing. 

lUustroHon. 

A  intentionally  and  falsely  leads  B  to  belieTe  that  certain  land  belongs  to  A,  and  thereby 
Indooes  B  to  buy  and  pay  for  it. 

The  land  afterwards  becomes  the  property  of  A,  and  A  seeks  to  set  aside  the  sale  on  the 
ground  tb<«t,  at  the  time  of  the  sale  be  had  no  title.  Ho  must  not  be  allowed  to  prove  his 
want  of  title. 


Digitized  by  VjOOQIC 


136  MBCELI-AKBOUS  ACTS   (Et^dfiflC^).  ATT  1   OF  1*^72. 

IIG.  NO  TENANT  of  immoveable  property,  or  person  clftiming 
tliroufjli  Bucb  tenant,  shall  during  the  continuance  of  the  tenancy,  be 
1»ERMI1TED  TO  DENY  that  the  landlord  of  such  tenant  had,  at  the 
bof^uning  of  the  tenancy,  a  TITLE  to  such  immoveable  preperty  ;  and 
no  person  who  came  upon  any  immoveable  property  by  tne  licence  of 
the  person  in  possession  thereof,  shall  be  permitted  to  deny  that  such 
person  had  a  title  to  such  possession  at  the  time  when  puch  license  waa 
given, 

117.  NO  ACCEPTOR  OF  a  BILL  of  exchange  shall  be  PER- 
MITTED TO  DENY  that  the  drawer  had  AUTHORITY  TO  DRAW 
such  bill  or  to  endorse  it,  nor  shall  any  bailee  or  licensee  be  permitted 
to  deny  that  his  bailor  or  licensor  had,  at  the  time  when  the  bailment 
or  license  commenced,  authority  to  make  such  bailment  or  grant  such 
license. 

Explanatwn  (1).— The  acceptor  of  a  bill  of  exchange  may  deny 
that  the  bill  was  really  drawu  by  the  person  by  whom  it  purports  to 
have  been  drawu. 

Explanation  (2). — If  a  bailee  delivers  the  goods  bailed  to  a  perBon 
other  than  the  bailor,  he  may  prove  that  such  person  had  a  right  to  them 
as  a^icainst  the  bailor. 


CHAPTER  IX. 
Of  Witnesses. 

118.  All  PERSONS  shall  be  COMPETENT  to  testify  unless  the 
Court  considers  that  they  are  prevented  from  understanding  the  ques- 
tions put  to  them,  or  from  giving  rational  answers  to  those  questions, 
by  tender  years,  extreme  old  age,  disease,  whether  of  body  or  mind,  or 
any  other  cause  of  the  same  kind. 

E applanation. — A  lunatic  is  not  incompetent  to  testify  unless  he  is 
prevented  by  his  lunacy  from  understanding  the  questions  put  to  him 
and  giving  rational  answers  to  them. 

119.  A  witness  who  is  UNABLE  TO  SPEAK  may  ^ve  his  evi- 
dence in  any  other  manner  in  which  he  can  make  it  intelligible,  as  by 
writinj^  or  by  signs  ;  but  such  writing  must  be  written  and  the  signs 
made  m  open  Court.  Evidence  so  given  shall  be  deemed  to  bo  oral 
evidence. 

120.  In  all  civil  proceedings  the  PARTIES  to  the  suit,  and  the 
HUSBAND  or  WIFE  of  any  party  to  the  suit  shall  be  competent 
wttnesses.  In  criminal  proceedings  against  any  person,  the  husband 
or  wife  of  such  person,  respectively,  shall  be  a  competent  witness. 

121.  No  JUDGE  or  MAGISTRATE  shall,  except  upon  the  spe- 
cial order  of  some  Court  to  which  he  is  subordinate,  bo  conipelled  to  an- 
swer any  questions  as  to  his  own  conduct  in  Court  as  such  Jud^  or  Ma- 
gistrate, or  as  to  an^hing  which  came  to  his  knowledge  in  Court  as 
such  Judge  or  Magistrate ;  but  he  may  be  examined  as  to  other  matters 
which  occurred  in  his  presence  whilst  he  was  eo  acting. 
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lUuatratwns. 

{a.)  A,  on  bis  trial  before  the  Ocrart  of  Session,  says  tbata  deposition  vna  improperly 
taken  by  B,  the  Masistrate.  B  cannot  be  oompellod  to  answer  ({aeetions  as  to  this,  except 
upon  the  spectiai  order  of  a  Superior  Court. 

{K)  A  is  aceused  before  the  Conrt  of  Session  of  having  given  false  evidence  before  B,  a 
Magistrate.  B  cannot  be  asked  what  A  said,  except  «pon  tbe  special  order  of  ^i>e  Superibr 
Court. 

(c.)  A  is  accused  beforo  the  Court  of  Session  of  attempting  to  murder  a  Police  officer 
whilst  on  his  trial  beforo  B,  a  Sessions  Judge.    B  may  be  examined  as  to  what  occurred. 

122.  No  person  who  is  or  has  been  married,  shall  be  compelled  to 
<ii8close  any  COMMUNICATION  made  to  him  DURING  MARRI- 
AGE  by  any  person  to  whom  he  is  or  has  been  married  ;  nor  shall  he  be 
permitted  to  disclose  any  such  communication,  imless  the  person  who 
made  it  or  his  representative  in  interest,  consents,  except  in  suits  bet- 
'ween  married  persons,  or  proceedines  in  which  one  married  person  is 
prosecuted  for  any  tirime  committed  against  the  other. 

123.  No  one  shall  be  permitted  to  give  any  evidence  derived  from 
•anpublished  official  records  relating  to  any  AFFAIRS  OF  STATE,  ex- 
cept  with  the  permission  of  the  officer  at  the  head  of  the  department 
concerned,  who  shall  give  or  withhold  such  permission  as  he  thinks  fit. 

124.  No  public  officer  shall  be  compelled  to  disclose  COMMUNI- 
CATIONS made  to  him  IN  OFFICIAL  CONFIDENCE,  when  he  con- 
^ders  that  the  public  interests  would  suffer  by  the  disclosure. 

125.  No  Magistrate  or  police  officer  shall  be  compelled  to  say 
-whence  he  got  any  INFORMATION  AS  TO  the  commission  of  any 
OFFENCE. 

126.  No  barrister,  attornej,  pleader  or  vaTdl,  shall  at  any  time  bo 
permitted,  unless  with  his  client's  express  consent,  to  disclose  Any 
COMMUNICATION  MADE  TO  him  in  the  course  and  for  the  pur- 
pose of  his  emplojrment  as  such  BARRISTER,  pleader,  attorney,  or 
vakil  by  or  on  behalf  of  his  client,  or  to  state  the  contents  or  condition 
'Of  any  document  with  which  he  has  become  acquainted  in  the  course 
'*nd  for  the  purpose  of  his  professional  employment,  or  to  disclose  any 
.advice  given  by  him  to  his  client  in  the  course  and  for  the  purpose  of 
such  employment: 

Provided  that  nothing  in  this  section  shall  protect  from  disolo- 
'Bnre — 

(1.)  Any  such  communication  made  in  furtherance  of  any  crimi- 
nal purpose ; 

(2.)  Any  fact  observed  by  any  barrister,  pleader,  attorney  or  vakil 
in  the  course  of  his  employment  as  such  showing  that  any  crime  or 
'fraud  has  been  committed  since  the  commencement  of  his  employment. 

It  is  immaterial  whether  the  attention  of  such  barrister,  attorney, 
or  vakil  was  or  was  not  directed  to  such  fact  by  or  on  behalf  of  his  cli- 
ent. 

Explanation, — The  obligation  stated  in  this  section  continues  after 
the  employment  has  ceased. 

TUustration*. 

(a.)  A,  a  client,  says  to  B,  an  attorney,—*  I  have  committed  forgery,  and  I  wish  you  to 
•defend  me. 

As  the  defence  of  a  man  knoim  to  be  guilty  is  not  a  criminal  purpose,  this  commuuica* 
tion  is  protected  from  disclosui-e. 

18 


Digitized  by  VjOOQIC 


138  MISCELLANEOUS  ACTS   (Er'idmCfiJ)  ACT   1    OF   1S72. 

(h.)  A,  a  dicAt,  tayA  to  B,  an  attorneyt— *  I  wish  to  obtain  poMeasion  of  properly  by  the 
nso  of  a  forged  deed  on  which  1  r««qu«it  you  to  wio.' 

This  communication,  being  made  in  furtherance  of  a  criminal  purpoee,  ia  not  protected 
f^om  disdoiure. 

{e.)  A,  being  charged  with  embezzlement,  retaina  B,  an  attorney,  to  defend  him.  In  the 
course  of  the  proccedii^,  B  obeerrea  that  an  entry  haa  been  made  in  A'a  aceount-book  cbarg 
ing  A  with  the  eum  said  to  have  been  ambezzled,  which  entry  was  not  in  the  book  at  the  com- 
mencement of  hia  employment. 

This  being  a  fiict  obaerred  by  B  in  the  course  of  hia  employment  showing  that  a  firatid  has 
been  committed  since  the  commencement  of  the  proceedings,  it  is  not  protected  from  disdo- 
aure. 

127.  The  prorifiions  of  section  one  hnndered  and  twenty-six  shall 
apply  to  INTERPRETERS,  AND  the  clerks  or  SERVANTS  OP 
BARRISTERS,  attorneys  and  vakils. 

128.  If  any  party  to  a  suit  gives  evidence  therein  at  his  own  in^ 
p ban ce  or  otherwise,  he  shall  not  be  deemed  to  have  CONSENTED 
thereby  TO  such  DISCLOSUKE  as  is  mentioned  in  section  one 
hundred  and  twenty-six ;  and  if  any  party  to  a  suit  or  proceeding  calls 
any  such  barrister,  att-orney  or  vakil  as  a  witness,  he  shall  bo  deemed 
to  have  consented  to  such  disclosure  only  if  he  question  snch  barrister, 
attorney,  or  vakil  on  matters  which,  but  for  such  question,  he  would 
not  be  at  liberty  to  disclose. 

129.  No  one  shall  be  compelled  to  disclose  to  the  Court  any  CON- 
FIDENTIAL COMMUNICATION  which  has  taken  place  BETWEEN 
HIM  AND  his  LEGAL  professional  ADVISER,  imless  he  offers  him- 
self as  a  witness,  in  which  case  he  may  be  compelled  to  disclose  any 
8uch  communications  as  may  appear  to  the  Court  necessary  to  be  known 
in  order  to  explain  any  evidence  which  he  has  given,  but  no  others. 

1 30.  No  witness  who  is  not  a  party  to  a  suit  shall  be  compelled  i-o 
produce  his  TITLE-DEEDS  to  any  property,  or  any  document  in 
virtue  of  which  he  holds  any  propertvas  pledsree  or  mortgagee,  OR  any 
DOCUMENT  the  production  of  WSlCH  MIGHT  TEND  TO  CRi- 
MINATE  him,  unless  he  has  agreed  in  writing  to  produce  them  with 
the  person  seeking  the  production  of  such  deeds  or  some  person  through 
whom  he  claims. 

131.  No  one  shall  be  compelled  to  produce  documents  in  his  poss- 
ession, which  anj  other  person  would  be  entitled  to  refuse  to  produce 
if  they  wer6  vx  his  possession,  unless  such  last-mentioned  person  con- 
Bents  to  their  production. 

132.  A  witness  fihall  not  be  excused  from  answering  any  question 
as  to  any  matter  relevant  to  the  matter  in  issue  in  any  suit  or  in  any 
civil  or  criminal  proooedinff,  upon  the  gi'ound  that  the  ANSWER  to 
such  question  WILL  CRIMINATE,  or  may  tend,  directly  or  indi- 
rectly,  to  criminate  such  witness,  or  that  it  will  expose,  or  tend,  directly 
or  indirectly,  to  expose  suoh  witness  to  a  penalty  or  forfeiture  of  any 
kind: 

Provided  that  no  such  answer,  which  a  witness  shall  be  compelled 
to  give,  shall  subject  him  to  any  arrest  or  prosecution,  or  be  proved 
against  him  in  any  criminal  proceeding,  except  a  prosecution  for  giving 
false  evidence  by  such  answer. 

133.  An  ACCOMPLICE  shall  be  a  competent  witners  against  aii 
accused  person;  and  a  conviction  is  not  illegal  merely  because  it 
proceeds  upon  the  uncorroborated  testimony  of  an  i^copiplice. 
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134.     NO  particular  NUMBER  OF  WITNESSES   shall  in  any 
case  be  requirea  for  the  proof  of  any  fact. 


CHAPTER  Xi 
Of  the  Examination  of  Witnesses. 

135.  The  ORDER  IN  WHICH  WITNESSES  are  PRODUd- 
ED  and  examined  shall  be  regnlst6d  by  the  law  and  practice  for  the 
time  being  relating  to  Civil  and  Crlmitial  Procedure  respectively,  and, 
in  the  absence  of  any  such  law,  by  the  discretion  of  the  Court. 

136.  When  either  party  proposes  to  give  evidence  of  any  fact  th&  • 
Judge  may  ask  the  party  proposing  to  give  the  evidence  in  what  manr 
ner  the  alleged  fact  if  proved,  would  be    relevant ;    and  the    JUDGE 
SHALL  ADMITthoEVIDENOE  IPho thinks  thatthe  fact,  if  proved, 
would  be  RELEVANT,  and  not  otherwise. 

If  the  fact  proposed  to  be  proved  is  one  of  which  evidence  is  ad- 
missible only  upon  proof  of  some  other  fact,  such  last  mentioned  fact 
must  be  proved  before  evidence  is  given  of  the  fact  first  mentioned,  un- 
less'the  party  undertakes  to  give  proof  of  such  fact  and  the  Court  is  sa- 
tisfied with  such  undertaking. 

If  the  relevancy  of  one  alleged  fact  depends  upon  another  alleged 
fact  being  first  proved,  the  Judge  may  in  his  discretion  either  permit 
evidence  of  the  first  fact  to  be  given  before  the  second  fact  is  proved, 
or  re<iuire  evidence  to  be  given  of  the  second  fact  before  evidence  is 
given  of  the  first  fact. 

lUustrationf. 
(n,)    It  ia  proposed  to  prove  a  statement  about  a  roleva&t  flact  by  a  person  alleged  to  be 
dead,  which  atatement  is  relevant  under  section  82. 

The  fact  that  the  person  is  dead  must  bo  proved  by  the  person  propoainff  to  prove  tha 
statement  before  evidence  is  given  of  the  statement. 

(6.)    It  is  proposed  to  prove  by  a  copy  the  contents  of  a  document  said  to  bo  lost. 

The  fact  that  the  original  is  lost  must  be  proved  by  the  person  proposing  to  produce  tha 
copy  bofore  the  copy  is  produ(  cd. 

(e. )    A  is  accused  of  receiving  stolen  property  knowing  it  to  have  been  stolen. 

It  is  proposed  to  prove  that  he  denied  the  possession  of  the  property. 

The  relevancy  of  the  denial  depends  on  the  identity  of  the  property.  The  Court  may  in 
its  discretion  either  require  the  property  to  be  identified  before  the  denial  of  the  possession  U 
proved,  or  permit  the  denial  of  the  possession  to  bo  proved  before  the  property  is  identiflea. 

(rf.)  It  is  proposed  to  prove  a  fhct  (A)  which  is  said  to  have  been  the  cause  or  cflfect  of  a 
fort  m  issue.  There  are  several  intermediate  facts  (B,  C  and  D)  which  must  bo  shown  to  ox- 
iBt,  before  the  fact  A  can  be  regarded  as  the  cause  or  effect  of  the  fact  in  issue.  The  Court 
mav  either  permit  A  to  be  proved  before  B,  C  or  D  is  proved,  or  may  require  proof  of  B  (3 
and  D  before  permitting  proof  of  A.  ^         «-  ,    ^ 

137.  The  examination  of  a  witness  by  the  party  who  calls  him 
shall  be  called  his  EXAMINATION-IN-CHIEF. 

The  examination  of  a  witness  by  the  adverse  party  shall  be  callpd 
his  CROSS-EXAMINATION.  f     /  x  oe  caiiea 

The  examination  of  a  witness,  subsequent  to  the  cross-examination 
by  the  party  who  called  him,  shall  bo  called  his  RE-EXAMINATION. 

138.  Witnesses  shall  be  first  examined- in-chief,  then  (if  the  ad- 
verse party  so  desires)  orosa-examined,  then  (if  the  party  calling  him  so 
desires)  re-examined. 
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The  examination  and  crosB-ezamination  mhst  relate  to  relevaDi 
facte,  but  the  cross-examination  need  not  be  confined  to  the  facts  to 
which  the  witness  testified  on  his  examination- in -chief. 

The  re-examination  shall  be  directed  to  the  explanation  of  matters 
referred  to  in  cross-examination ;  and  if  new  matter  is,  by  permission 
of  the  Court,  introduced  in  re-examination,  the  adverse  party  may  fur* 
ther  cross-examine  upon  that  matter. 

139.  A  PEKSON  SUMMONED  TO  PEODUCE  a  document 
does  not  become  a  witness  by  the  mere  fact  that  he  produces  it,  and 
caxmot  be  cross-examined  unless  and  until  he  is  called  as  a  witness. 

140;  WITNESSES  TO  CHAEACTER  may  be  cross-examined 
,  and  re-examined. 

141.  Any  question  suggesting  the  answer  which  the  person  put- 
ting it  wishes  or  expects  to  receive,  is  called  a  LEADING  QUES- 
TION. 

142.  LEADING  QUESTIONS  MUST  NOT^  if  objected  to  br 
the  adverse  par^,  BE  ASKED  IN  an  EXAMINATION-IN-CHIEFi 
OE  in  a  EE-EXAMINATION,  except  with  the  permission  of  the 
Court. 

The  Court  shall  permit  leading  questions  as  to  matters  which  ar^ 
introductory  or  undisputed,  or  which  have,  in  its  opinion,  been  already 
suflSciently  proved. 

143.  Leading  questions  may  be  asked  IN  CEOSS-EXAMINAi 
TION. 

144.  Any  witness  may  be  asked,  whilst  under  examination,  whe^ 
ther  any  contract,  grant  or  other  disposition  of  property,  as  to  which 
h6  id  giving  evidence,  was  not  contained  in  a  document,  and  if  he  saya 
that  it  was,  or  if  ho  is  about  to  make  any  statement  as  to  the  contents 
of  any  document,  which,  in  the  opinion  of  the  Court,  ought  to  be  pro- 
duced, the  adverse  party  may  object  to  such  ovidence  being  given  until 
euch  document  ih  produced,  or  until  facts  have  been  proved  which, 
entitle  the  party  who  called  the  witness  to  give  secondary  evidence  of  it. 

Explanation. — A  witness  may  give  oral  evidence  of  statementa 
made  by  other  persons  about  the  contents  of  documents  if  such  state* 
ments  are  in  themselves  relevant  facts. 

THusirattonr. 

Tbe  questioQ  ie,  wheUier  A  asfiaulted  B. 

C  deposes  that  he  heard  A  sayfto  D—*  B  wrote  a  letter  aoousinfir  me  of  theft,  and  I  will 
be  reveQf^ed  on  him.'  This  statement  is  relevant,  as  lowing  A's  motive  for  aosault,  and  .evi- 
dence  may  be  given  of  it,  though  no  other  evidence  is  given  abont  the  letter. 

145.  A  witness  may  be  CEOSS-EXAMINED  AS  TO  PEEVI- 
OUS  STATEMENTS  made  by  him  IN  WEITING  or  reduced  into 
writing  and  relevant  to  matters  in  question  without  stich  wi-iting  being 
shown  to  him,  or  being  proved  ;  but  if  it  is  intended  to  contradict  him 
by  the  writing,  his  attention  must,  before  the  writing  can  be  proved,  be 
called  to  those  parts  of  it  which  ar6  to  be  used  for  tne  purpose  Of  con- 
tradicting him. 

146.  When  a  WITNESS  is  CEOSS-EXAMINED,  he  MAY,  in 
addition  to  the  questions  hereinbefore  referred  to,  be  ASKED  any 
QUESTIONS  WHICH  TEND. 
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(1)  to  test  his  veracity ; 

(2)  to  discover  who  he  is  and  what  is  his  position  in  life,  or 

(3)  to  shake  his  credit,  by  injuring  his  character,  although  the 
answor  to  such  questions  miojht  tend  directly  or  indirectly  to  criminate 
him,  or  might  expose  or  tend  directly  or  indirectly  to  expose  him  to  a 
penalty  or  forfeiture. 

147.  If  any  such  question  relates  to  a  matter  relevant  to  the  suit 
or  proceeding,  the  provisions  of  section  one  hundred  and  thirty-two 
shall  apply  thereto. 

143.  If  any  such  question  relates  to  a  matter  not  relevant  to  the 
puit  or  proceeding,  except  in  so  far  as  it  affects  the  credit  of  the  witness 
by  injuring  his  character,  the  COURT  SHALL  DECIDE  WHE- 
TIIEtt  or  not  the  WITNESS  shall  be  COMPELLED  TO  ANSWER 
it,  and  may,  if  it  ^thinks  fit,  warn  the  witness  that  he  is  not  obliged  to 
answer  it.  In  exercising  its  discretion,  the  Court  sh^U  have  regard  to 
the  following  considerations  : — 

(1).  Such  questions  are  proper  if  they  are  of  such  a  nature  that 
the  trutli  of  the  imputation  conveyed  by  them  would  seriously  affect 
the  opinion  of  the  Court  as  to  the  credibility  of  the  witness  on  the  mat- 
ter to  which  he  testifies. 

(2).  Such  questions  aro  improper  if  the  imputation  which  they 
convoy  relates  to  matters  so  remote  m  time,  or  of  such  a  character,  that 
the  truth  of  the  imputation  would  not  affect,  or  would  affect  in  a  slight 
degree,  the  opinion  of  the  Court  as  to  the  credibility  o£  the  witness  on 
the  matter  to  which  he  testifies. 

(3).  Such  questions  are  improper  if  there  is  a  great  disproportion 
between  the  importance  of  the  imputation  made  against  the  witness's 
character  and  tne  importance  of  his  evidence. 

(4).  The  Court  may,  if  it  sees  fit,  draw,  fronf  the  witness's  refusal 
to  answer,  the  inference  that  the  answer  if  given  would  be  nnfavourable. 

149.  No  such  question  as  is  referred  to  in  section  148  ought  to  be 
asked,  unless  the  person  asking  it  has  REASONABLE  GROUNTDS 
FOR  thmking  that  the  IMPUTATION  which  it  convoys  is  weU- 
founded. 

lUuiirations, 

(a.)  A  a  barristar  is  inttrnoted  by  an  attorney  or  vakU  that  an  important  witness  is  a 
'dacoit.    This  is  a  reasonable  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

(h, )  A  pleader  is  informed  by  a  person  in  Court  that  an  important  witness  is  a  dacoit. 
The  mformant  on  being  questioned  by  the  pleader  gives  satisfactory  reasons  for  his  statoment. 
This  is  a  reasonable  ground  for  asking  the  witness  whether  he  is  a  dacoit. 

(c.)  A  witness,  of  whom  nothing  whatever  is  known,  is  asked  at  random  whether  he  is  a 
dacoit.    There  are  here  no  reasonable  grounds  for  the  question. 

{d. )  A  witness,  of  whom  nothing  whatever  is  known,  being  questioned  as  to  his  mode  of 
b'fe  and  means  of  living,  gives  unsatisfactory  answers.  This  may  be  a  reasonable  ground  for 
askhig  1dm  if  he  is  a  dacoit. 

150.  If  the  Court  is  of  opinion  that  any  such  question  was  asked 
WITHOUT  REASONABLE  GROUNDS,  it  may,  if  it  was  asked  by 
any  barrister,  pleader,  vakil  or  attorney,  REPORT  the  circumstances  of 
the  case  TO  THE  HIGH  COURT  or  other  authority  to  which  such 
barrister,  pleader,  vs^U  or  attorney  is  subject  in  the  exercise  of  his 
profession. 
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151.    Tho   Court  may  forbid  any  QUESTIONS  or  inquiriea 
R'^ard^as  I NDKCKNT  or  scan dalous,  although  such  questioni 


which 
it  repird8  as  INDKCKNT  or  scandalous,  although  such  questions  or  in- 
quines  raay  have  some  bearing  on  the  questions  before  tho  Court,  unless 
tlioy  relate  to  facts  in  issue,  or  to  matters  necessary  to  bo  known  in  or- 
der to  determine  whether  or  not  the  facts  in  issue  dxisted. 

152.  Tho  Court  shall  forbid  any  QUESTION  which  appears  to  it 
tobe  intended  TO  INSULTOR  ANNOY,  or  which,  though  proper  in 
itself,  appears  to  the  Court  needlessly  offensive  in  form. 

153.  When  a  witness  has  been  asked  and  has  answerered  any  ques- 
tion which  is  relevant  to  the  inquiry  only  in  so  far  as  it  tends  to  shake 
his  CRKDIT  by  injuring  his  character,  NO  KVIDENCE  shall  be  given 
TO  CONTRADICT  him;  but  if  he  answers  falsely,  he  may  afterwards 
be  charged  with  giving  false  evidence. 

EycfpHon  1, — If  a  witness  is  asked  whether  ho  has  been  PREVI- 
OUSLY CONVICTED  of  any  crime  and  denies  it,  evidence  may  be 
given  of  his  previous  conviction. 

ExcppHon  2. — If  a  witness  is  asked  any  question  tending  to  impeach 
his  IMPARTIALITY  and  answers  it  by  denying  the  facts  suggested, 
be  may  be  contradicted. 

Illustr<Uions. 

(a,)    A  claim  against  an  underwriter  is  resisted  on  the  ground  of  fraud. 

The  riairoant  is  aaked  whether,  in  a  former  ti-ansaction.  be  had  not  made  a  fraudulent 
claim.    lie  denies  it. 

Evidence  is  offered  to  show  that  he  did  make  such  a  claim. 

The  evidence  is  inadmissible. 

(h.)  A  witness  is  asked  whether  he  was  not  dismissed  from  a  situation  for  dishonesty; 
He  denies  it. 

Evidence  is  offered  to  show  that  he  was  dismissed  for  dishonesty. 

The  evidence  is  not  admissible. 

(e.)    A  affirms  that  on  a  certain  day  he  saw  B  at  Lahore. 

A  is  asked  whether  he  Hmself  was  not  on  that  day  at  Calcutta.    He  denies  it. 

Evidence  is  offered  to  show  that  A  was  on  that  day  at  Calcutta. 

The  evidence  is  ad  nissible,  not  as  contradicting  A  on  a  fact  which  affects  his  credit*  but 
as  contradicting  the  alleged  fact  that  B  was  seen  on  the  day  in  question  in  Lahore. 

In  each  of  these  cases  the  witness  might,  if  his  denial  was  false,  be  charged  with  giving 
false  evidence. 

{d.)  A  is  ask  >d  whether  his  family  has  not  had  a  blood  feud  with  the  family  of  B  ag- 
ainst whom  he  gives  evidence. 

He  denies  it.  He  may  be  contradicted  on  the  ground  that  the  question  tends  to  impeach 
his  impailiality. 

154.  Tho  COURT  MAY  in  its  discretion  PERMIT  the  PERSON 
WHO  CALLS  a  WITNESS  TO  PUT  ANY  QUESTIONS  to  him 
which  might  bo  put  in  cross-examination  by  the  adverse  party. 

155.  Tho  CREDIT  OF  a  WITNESS  MAY  BE  IMPEACHED 
in  the  followii\g  ways  by  the  adverse  party,  or,  with  the  consent  of  the 
Court,  by  the  party  who  calls  him : — 

(L)  By  the  evidence  of  persona  who  testify  that  they,  from  their 
knowledge  of  the  witness,  believe  him  to  be  unworthy  of  credit ; 

(2)  By  proof  that  the  witness  has  been  bribed  or  has  had  the  offer 
of  a  bribe,  or  has  received  any  other  inducement  to  give  his  evidence ; 

(3.)  By  proof  of  former  statements  inconsistent  with  any  part  of 
his  evidence  which  is  liable  to  be  contradicted ; 
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(4,)  When  a  man  is  proBecutod  for  rape  or  an  attempt  to  raviBli, 
it  may  be  shown  that  the  prosecutrix  was  of  generally  immoral  character^ 

E  i^planaiion. — A  witness  declaring  another  witness  to  be  unworthy 
of  credit  may  not,  upon  his  exaraination-in-chief,  give  reasons  for  his 
belief,  but  he  may  be  asked  his  reasons  in  cross-examination,  and  the 
answers  which  he  gives  cannot  be  contradicted,  though,  if  they  are 
false,  he  may  afterwards  be  charged  with  giving  false  evidence. 

Illustrations. 

[a.)    A  sues  B  for  tho  price  of  goods  sold  and  delivered  to  B. 

C    says  that  he  delivered  the  goods  to  B. 

ETidpnce  Ls  offerod  to  show  thit,  on  a  prcvioos  occasion,  he  said  that  ho  had  not  delivered 
the  goo  Is  to  B. 

The  evidence  is  adroissiblo. 

(/.)    A  is  indicted  for  the  murder  of  B. 

C  says  that  B,  when  dying,  declared  that  A  had  given  B  the  wound  of  which  he  died. 

Evidence  is  offered  to  show  that,  on  a  previous  occasion,  C  said  that  the  wound  was  not 
given  by  A  or  in  his  presence. 

The  evidence  is  admissible. 

156.  When  a  WITNESS  whom  it  is  intended  to  corroborate  gives 
evidence  of  any  relevant  fact,  he  MAY  BE  QUESTIONED  AS  TOauy  . 
other  CI  RCL'MSTANCES  which  he  observed  at  or  near  to  the  time 
or  place  at  which  such  relevant  fact  occurred,  if  the  Court  is  of  opinion 
that  such  circumstances,  if  proved,  would  corroborate  the  testimony  of 
the  witness  as  to  the  relevant  fact  which  he  testifies. 

Jlbtttration. 

A,  an  accomplice,  gives  an  account  of  a  robbery  in  which  he  took  part,  He  describes  var- 
ious incidents  unconnected  with  the  i-obbfiiT  which  occurred  on  his  way  to  and  from  the  place 
where  it  was  committed. 

Independent  evidence  of  these  facts  may  bo  given  in  order  to  corroborate  his  evidence  aa 
to  the  robbciy  itself. 

157.  In  order  to  corroborate  the  testimony  of  a  witness,  any  FOR- 
IktER  STATEMENT  made  BY  such  WITNESS  relating  to  the  same 
fact,  at  or  about  the  time  when  the  fact  took  place,  or  before  any  autho- 
rity legally  competent  to  investigate  the  fact,  may  be  proved. 

158.  Whenever  any  statement,  relevant  under  section  32  or  33,  is 
proved,  all  matters  may  be  proved,  either  in  order  to  contradict  or  to 
corroborate  it,  or  in  order  to  impeach  or  confirm  the  credit  of  the  per- 
son by  whom  it  was  made,  which  might  have  been  proved  if  that  person 
had  been  called  as  a  witness  and  had  denied  upon  cross-examination 
the  truth  of  the  matter  suggested. 

159.  A  witness  may,  while  under  examination,  REFRESH  his 
MEMORY  BY  REFEREjING  TO  any  WRITING  made  by  himself 
at  the  time  of  the  transaction  concerning  which  he  is  questioned,  or  so 
Boon  afterwards  that  the  Court  considers  it  likely  that  the  transaction 
was  at  that  time  fresh  in  his  memory. 

The  witness  may  also  refer  to  any  such  writing  made  by  any  other 
person,  and  read  by  the  witness  withm  the  time  aToresaid,  if  when  he 
read  it  he  knew  it  to  be  correct. 

Whenever  a  witness  may  refresh  his  memory  by  reference  to  any 
document,  he  may,  with  the  permission  of  the  C/ourt.  refer  to  a  copy 
of  such  document :  Provided  the  Court  be  satisfied  that  there  is  suffi- 
cient reason  for  the  nonproduction  of  the  original. 
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An  expert  may  refresh  his  memory  by  refer eace  to  professional 
treatises. 

160.  A  witness  mAj  also  testify  to  faots  mentioned  in  any  sach  do- 
cument as  is  mentioned  m  section  one  hundred  and  fifty. nine,  althoapk 
he  has  no  specific  recollection  of  the  facts  themslvea,  if  ho  ifl  sure  tiiat 
the  facts  were  correctly  recorded  in  the  document. 

ntustratioiu 
A  book-keeper  may  te9*lfy  to  diets  recorded  by  him  in  booki  regularly  kept  In  the  comm 
of  business,  if  he  knows  tliat  the  books  were  correctly  kept,  although  1m  has  forgottcs  tke 
particular  transactions  entered. 

1^1.  Any  WRITING  referred  to  under  the  provisions  of  the 
two  last  preceding  sections  MUST  BE  PRODUCED  and  shown  to  the 
adverse  party  if  he  requires  it ;  such  party  may,  if  lie  pleases,  cross-exa- 
mine the  witness  thereupon. 

162.  A  WITNESS  SUMMONED  TO  PRODUCE  a  DOCU- 
MENT SHALL,  if  it  is  in  his  possession  er  power,  BRING  IT  TO 
COURT,  notwithstanding  any  objection  which  there  may  be  to  its 
production  or  to  its  adnaissibility.  The  validity  of  any  such  objection 
eh  all  be  decided  on  by  tlie  Court. 

The  Court,  if  it  sees  fit,  may  inspect  the  document,  unless  it  refers 
•to  matters  of  State,  or  take  other  evidence  to  enablo  it  to  determine  ou 
its  admissibility. 

If  for  such  a  purpose  it  is  necessary  to  oause  any  deoument  to  be 
TRANSLATED,  the  Court  may,  if  it  thinks  :fit,  direct  the  translator 
*Jto  keep  the  contents  secret,  unless  the  document  is  to  be  given  in  evi- 
dence r  and  if  the  interpreter  disobeys  such  direction,  he  shall  be  held 
to  have  committed  an  offence  under  section  one  hundred  and  sixtj-six 
of  the  Indian  Penal  Code.  , 

163  When  a  party  calls  for  a  document  which  he  has  given  the 
other  party  notice  to  produce,  and  such  DOCUMENT  is  PRODUCED 
ftnd  inspected  by  the  party  calling  for  its  production,  he  is  BOUND 
TO  GIVE  IT  AS  EVIDENCE  if  the  party  producing  it  requires  him 
.to  do  so. 

164.  When  a  partyREFUSES  TO  PRODUCE  a  document 
which  he  has  had  notice  to  produce,  he  CANNOT  AFTERWARDS 
USE  the  DOCUMENT  as  evidence  without  the  consent  of  the  other 
party  or  the  order  of  the  Court. 

Hiustration, 
A  sues  B  on  an  agreoment  and  glvos  B  notice  to  produce  It    At  the  trial,  A  calls  f^ 
the  document  and  B  refuses  to  produce  it    A  giTes  secondary  evidence  of  its  oontents,  B 
seeks  to  producs  the  document  itself  to  contraaiot  the  secondarr  eridenoe  gaea.  by  A,  or  A 
.order  to  show  that  the  agreement  is  not  stamped.    He  cannot  do  so. 

166.  The  JUDGE  MAY,  in  order  to  discover  or  to  obtMn  proper 
proof  of  relevant  facts,  ASK  ANY  QUESTION  he  pleases,  in  any  form 
at  any  time,  of  any  witness,  or  of  the  parties,  about  any  fact  relevant  or 
irrelevant ;  and  MAY  ORDER  the  PRODUCTION  OF  ANY  DC 
CUMENT  or  thing  :  and  neither  the  parties  nor  their  agents  flhall  be 
entitled  to  make  any  objection  to  any  such  question  or  oraer,  nor  with- 
out the  leave  of  the  Court,  to  cross-examine  any  witness  upon  any  an- 
swer given  in  reply  to  any  such  question  : 

Provided  that  the  judgment  must  be  based  upon  facts  declared  by 
this  Act  to  be  relevant,  and  duly  proved. 
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Prorided  also  that  this  flectioD  shall  not  aathorise  any  Judge  to 
compel  any  witness  to  answer  any  question,  or  to  produce  an^  document 
which  such  witness  would  be  entitled  to  refuse  to  answer  or  produce 
under  sections  one  hundt'edand  twenty-one  to  one  hundred  and  thirty- 
one  both  inclasive,  if  the  question  were  asked  or  the  document  were 
Ci^ed  for  by  the  adverse  party ;  nor  shaQ  the  Judgo  ask  any  question 
which  it  would  be  improper  for  any  other  person  to  ask  under  sections 
one  hundred  and  forty-eight  or  one  hundred  and  forty-nine  ;  nor  shall 
he  dispense  with  primary  evidence  of  any  document,  except  in  the  cases 
liersinbefbre  excepted* 

166-  In  cases  tried  by  jury  or  with  assessors,  the  JURT  OR  AS- 
SESSORS MAY  PUT  any  QUESTIONS  to  the  witnesses,  through  or 
by  leave  of  the  Judge,  wbidi  the  Judge  himself  might  pat  and  whicdi  he 
considers  proper. 

167.  The  IMPROPER  ADMISSION  OR  REJECTION  OP 
ITVIDENCE  shi^l  not  be  a  ground  of  itself  for  a  new  trial  or  reversal 
of  any  decision  in  any  case,  u  it  shall  appear  to  the  Court,  before  which 
auch  objection  is  raised,  that,  independently  of  the  evidence  objected  to 
and  admitted,  there  was  sufficient  evidence  to  justify  the  decision,  or 
that,  if  the  rejected  evidence  had  been  receiveo,  it  ought  not  to  have 
Taried  the  decision. 


ACT  XIX.  of  1863- 

26.  Any  person,  whether  a  party  to  the  suit  or  not,  to  whom  a 
summons  to  attend  and  give  evidence  or  produce  a  document  shall  be 
personally  delivered,  ancTwho  shall,  without  lawful  excuse,  NEGLECT 
OR  REFUSE  TO  OBEY  such  SUMMONS,  or  who  shaU  be  proved  to 
have  absconded,  or  kept  out  of  the  way  to  avoid  being  served  with  such 
summons,  and  any  person  who,  being  m  Court,  and  upon  being  required 
by  the  Court  to  give  evideuce,  or  produce  a  document  in  his  possession, 
ahidlf  without  lawful  excuse,  refuse  to  give  evidence,  or  nipi  Mb  deposi- 
tion, or  to  produce  a  document  in  his  possession,  shall,  m  addition  to 
any  prooeecongs  under  this  Act,  be  liable  to  the  party  at  whose  request 
the  summons  shi^  have  been  issued,  or  at  whose  instance  he  shall  be 
req|Hired  to  give  evidence  or  produce  the  document,  for  all  DAMAGES 
which  be  may  sustain  in  consequence  of  such  neglect  or  refusal,  or  of 
such  abeconmng,  or  keeping  out  of  the  way  as  aforesaid,  to  be  recovered 
in  a  civil  action. 


22  VIOTORIA  CAP,  XX, 

An  Ad  ioprcmdefir  idhmg  evidence  in  eftiie  and  proeeedtngs  pending 
before  iribuncue  in  Her  Majeeijfa  dominions  in  plaeee  ovi  of  the  juriadic* 
Hon  of  each  irihunaU. 

Whereas  it  is  expedient  that  facilities  be  afforded  for  taking  evi- 
dence in  or  in  relation  to  actions,  suits,  and  proeeedings  pending  before 

Act  lOof  1868.— 8M(Mn40irMnpMl6db7  AetlO«r  1866 ;  TIm whole  «so0pt8«c< 
tioatl9i&aMwMiep«iae4b7  4etlO«CiSfli  8f0ti<al»inTttulidl)yActl»f  18r>, 
19 


Digitized  by  VjOOQIC 


14C  ifTSciitANlors  ACTS  (Evidence.)  22  Vic.  c.  20- 

tribunals  in  Her  Majesty's  dominions  in  plmces  in  snch  dominioDS  apt 
of  the  jurisdiction  of  such  tribunals :    Be  it  enacted  Ac. 

1.  WHERE  upon  an  application  for  this  purpose  it  is  made  to 
appear  to  any  Court  or  Judge  having  authority  under  this  Act  tha^ 
ANY  COURT  or  tribunal  of  competent  jurisdiction  IN  HER  MA- 
JESTY'S  DOMINIONS  HAS  duly  AUTHORIZED,  by  commission, 
order,  or  other  process,  THE  OBTAINING  THE  TESTIMONY  in 
or  in  relation  to  any  action,  suit,  or  proceeding  pending  in  or  before  such 
Court  or  tnbunal  OF  ANY  WITNESS  or  witnesses  OUT  OP  THK 
JURISDICTION  OF  SUCH  COURT  or  tribunal,  and  within  the  juris- 
diction of  such  first-mentioned  Court,  or  of  the  Court  to  which  such 
Judge  belongs,  or  of  such  Judge,  IT  SHALL  BE  LAWFUL  FOR 
such  COURT  or  Judge  TO  ORDER  THE  EXAMINATION  before 
the  person  or  persons  appointed,  and  in  manner  and  form  directed  b7 
such  Commission,  order,  or  other  process  fis  ^foresaid,  OF  SUCH 
WITNESSor  witnesses  ACCORDINGLY ;  and  it  sbaU  be  lawful  for 
the  said  Court  or  Judge  by  the  same  order,  or  for  such  Court  or  Judge* 
or  any  other  Judge  having  authority  under  this  Act.  by  any  subsequent 
order,  TO  COMMAND  THE  ATTENDANCE  of  any  person  to  bo 
named  in  sucli  order  for  the  purpose  of  being  examined,  or  the  produc- 
tion of  any  writings  or  other  documents  to  be  mentioned  in  such  order, 
and  TO  GIVE  ALL  such  DIRECTIONS  as  to  the  time,  place,  and 
manner  of  such  examination,  and  all  other  matters  connected  therewith, 
as  may  appear  reasonable  and  just,  and  any  suoh  order  may  be  enforced 
and  any  DISOBEDIENCE  thereof  punished,  in  like  manner  as  in  case 
of  an  order  made  by  such  Court  or  Judge  in  a  cause  depending  in  such 
Court  or  before  such  Judge. 

2.  Erery  person  examined  as  a  witness  under  any  such  commiB- 
sion,  order,  or  other  process  as  aforesaid,  who  shall  upon  such  exami- 
nation wilfully  and  corruptly  give  any  FALSE  EVIDENCE,  shallbe 
deemed  and  token  to  be  guilty  of  perjury. 

3.  Provided  always,  that  every  person  whose  attendance  shall  be 
so  ordered  shall  be  entitled  to  the  like  conduct  money,  and  payment 
for  EXPENSES  and  loss  oftime,  as  upon  attendance  at  a  triid. 

4.  Provided  also,  that  every  person  examined  under  any  such 
commission,  order,  or  other  process  as  aforesaid,  shall  have  the  like 
RIGHT  TO  REFUSE  TO  ANSWER  QUESTIONS  TENDING  TO 
CRIMINATE  himself,  AND  OTHER  QUESTIONS  which  a  witness 
in  any  cause  pending  in  the  Court  by  which,  or  by  a  Judge  whereof, 
or  before  the  Judge  by  whom  the  order  for  examination  was  made, 
would  be  entitled  to ;  and  that  no  person  shall  be  compelled  to  produce 
under  any  such  ofder  as  aforesaid  any  writing  or  other  document  that 
he  would  not  be  compellable  to  produce  4it  a  trial  of  suoh  a  cause. 

6.  Her  Majesty's  Superior  XIk)urts  of  Common  Law  at  Wesiminater 
and  in  Dublin  respectively,  the  Court  of  Session  in  Scotland,  and  anv 
Supreme  Court  in  any  of  Her  Majesty^  colonies  or  possessions  abroaa, 
and  any  Judge  of  any  such  Court,  and  every  Judge  in  any  s«ch  colony 
or  possession  who,  by  any  order  of  Her  Majesty  in  Council,  may  hie 
appointed  for  this  purpose,  shall  respectively  be  COURTS  and  Judges 
HAYING  AUTHORITY  UNDER  this  ACT. 
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6»  It  shall  be  lawfal  for  the  Lord  Chancellor  of  Great  Briiatnt 
with  the  asaistance  of  two  of  the  Jndgee  of  the  Goarts  of  Common  Law 
at  WeMtmimter,  so  far  as  relates  to  SngUmd,  and  for  the  Lord  Chan- 
cellor of  Irelandi  with  the  assistance  of  two  of  the  Judges  of  the  Courts 
of  Common  Law  at  Dublin^  so  far  as  relates  to  Ireland,  and  for  two  of 
the  Jadgeaof  the  Court  of  Session,  so  far  as  relates  to  ScoUand,  and 
for  the  %ief  or  only  Judge  of  the  Supreme  Court  in  any  of  Her  Majes- 
tr^'s  colonies  or  possessions  abroad,  so  far  as  relates  to  such  colony  or 
possession,  to  frame  such  RULES  and  orders  as  shall  be  necessary  or 
proper  for  giying  effect  to  the  provisions  of  this  Aot,  and  regulating 
the  procedure  under  the  same. 


22  &  23:  VIOTOBIA  CAP:  63. 

Ah  Act  toafford  facilities  for  the  puyre* certain  ascertaiwnent  of  the  law 
adminiatered  in  one  part  of  tier  Mcyfistifa  dominions  wJ^en  pleaded  «m  the 
OourU  of  another  pari  thereof. 

Whereas  great  improvement  in  the  administration  of  the  law 
would  ensue  if  facilities  were  afforded  for  more  certainly  ascertaining 
the  law  administered  in  one  part  cf  Her  Majesty's  dominions  when 
pleaded. in  the  Courts  of  another  part  thereof:    Be  it  therefore  enacted 

1.  If  in  any  action  depending  in  any  C6urt  within'  Her  Majesty*s 
dominions,  it  shall-  be  the  opinion  of  such  Comrt,  that  it  is  necessary  or 
expedient  for  the  proper  disposal  of  such  action  to  ascertain  the  law  ap- 
plicable to  the  facts  of  the  case  as  administered  in  any  other  part  of  Her 
Majesty's  dominions  on  any  point  on  which  the  law  of  such  other  part 
of  Her  Majesty's  dominions  is  diflerent  from  that  in  which  the  Court  is 
Bituate,  it  shall  be  COMPETENT  TO  the  COURT  in  which  such 
action  may  depend  TO  DIRECT  A  CASE  TO  BE  PREPARED  set- 
ting forth  the  lacts,  as  these  may  be  ascertained  by  verdict  of  a  jury  or 
other  mode  competent,  or  may  be  agreed  upon  by  the  parties,  or  settled 
by  such  person  or  persons  as  may  have  been  appointed  by  the  Court  for 
that  purpose  in  the  event  of  the  parties  not  agreeing,  AND  UPON 
SUCH  CASE  BEING  APPROVED  of  by  such  Court  or  a.  Judge 
thereof,  they  SHALL  SETTLE  THE  QUESTIONS  OF  LAW  aria, 
ing  out  of  the  same  on  which  they  desire  to  have  the  opinion  of  another 
Court,  AND  shall  PRONOUNCE  AN.  ORDER  REMITTING  THE 
SAME,  tw?ether  with  the  case,  TO  the  COURT  IN  such  OTHER 
PART  OF  HER  MAJESTY*S  DOMINIONS,,  being  one  of  the.  Siv - 
perior  Courts  thereof,  whose  opinion  is  desired  upon  the  law  adminis- 
tered by  them  as  applicable  to  the  facts  set-  forth  in  such,  case,  and 
DESIRING  THEM  TO  PRONOUNCE  THEIR  OPINION  ON  THE 
QUESTIONS  SUBMITTED  tothemin  the  terms  of  the  Act ;  and  it 
shall  be  competent  to  any  of  the  parties  to  the  action  to  present  a  jpeti- 
tion  tothe  Court  whose  opinion  is  to  be  obtained,  praying  such  last- 
mentioned  Court  to  hear  parties  or  their  Counsel,  aud  to  pronounce 
their  opinion  thereon  in  terms  of  this  Act,  or  to  pronounce  their  opi-- 
Bion  without  hearing  parties  or  Counsel-;  and  the  Court  to. which  such 
petition  shall  be  presented  shall,  if  they  think  fit,  appoint  an  early  day 
for  hearing  parties  or  their  Counsel  on  such  case,  and  shall  thereafter 
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pronottDoe  their  opinion  «pon  the  qaestionfl  of  law  as  adminitterod  hj 
them  which  are  eabmitted  to  them  by  the  Co«rt ;  and  in  order  to  their 
pronouncing  such  opinion  thej  shall  be  entitled  to  take  such  forUier 
procedure  thereupon  ae  to  them  shall  seem  proper. 

2,  Upon  Buch  opinion  being  pronounced,  a  COPY  thereof,  oerti* 
fied  by  an  officer  of  such  Court,  snail  be  given  to  each  of  the  parties 
io  the  action  by  whom  the  same  shall  be  required,  and  shall  be  kerned 
and  held  to  contain  a  correct  recced  of  such  opinion. 

3.  It  shall  be  competent  to  any  of  the  parties  to  the  action,  after 
having  obtained  such  oertifted  copy  of  such  opinion,  to  lodge  the  same 
with  an  officer  of  the  Court  in  which  the  ^cldon  may  be  depending,  who 
may  have  the  official  charge  thereof,  together  with  a  notice  of  motion, 
setting  forth  that  the  party  will,  on  a  certain  day  named  in  such  notice, 
move  the  Court  to  apply  the  opinion  contained  in  such  certified  copy 
thereof  to  the  facts  set  forth  in  the  case  hereinbefore  specified,  and  the 
said  COUET  SHALL  thereupon  APPLY  SUCH  OPINION  TO  such 
FACTS,  in  the  same  manner  as  if  the  same  had  been  pronounced  by 
such  Court  itself  upon  a  case  reserved  for  opinion  of  the  Court,  or  apoa 
special  verdict  of  a  jury  s  OB  the  said  last^mentioned  Court  shall,  it  it 
tnink  fit,  when  the  said  opinion  has  been  obtained  before  trial,  ORDER 
SUCH  OPINION  TO  BE  SUBMITTED  TO  the  JURY  with  the 
other  facts  of  the  case  as  evidence,  or  conclusive  evidence  as  the  Court 
may  think  fit,  of  the  foreign  law.tberein  stated,  and  the  said  opinion 
shall  be  so  submitted  to  the  jnry. 

4.  IN  the  event  of  an  APPEAL  to  Her  Mi^jesty  in  Council  or  to 
the  House  of  Lords  in  any  such  action,  IT  SHALL  BE  COMPE* 
TENT  TO  BRING  UNDER  the  REVIEW  of  Her  Majesty  in  Council 
or  ofthe  House  of  Lords  THE  OPINION  PRONOUNCED  as  afore- 
said  by  any  Court  whose  judgments  are  reviewable  by  Her  Majesty 
in  Council  or  by  the  House  ot  Lords,  and  Her  Majesty  in  Council  or 
that  House  may  respectively  adopt  or  reject  such  opinion  of  any  Court 
whose  judgments  are  respectively  reviewable  by  them,  as  the  same 
shall  appear  to  them  to  be  well  founded  or  not  in  law, 

5,  In  the  construction  of  this  Act,  the  word  "ACTION^  shall 
include  every  judicial  proceeding  instituted  in  any  C<ourt,  civil,  criminal, 
or  ecclesiastical;  and  the  words  '*  SUPERIOR  COURTS"  shall  include, 
in  England,  the  Superior  Courts  of  Law  at  Weitrtiinsier,  the  Lord 
Chancellor,  the  Lords  Justices,  the  Master  of  the  Rolls  or  any  Vice- 
Chancellor,  the  Judge  of  the  Court  of  Admiralty,  the  Judge  ordinary 
of  the  Court  for  divorce  and  matrimonial  causes,  and  the  Judge  of  the 
Court  of  probate ;  in  Scoflandy  the  High  Court  of  justiciary,  and  the 
Court  of  Session  acting  by  either  of  its  divisions  ;  in  Irelandt  the  Supe- 
rior Courts  of  law  at  Vuhlin,  the  Master  of  the  Rolls,  and  the  Judge  of 
the  Admiralty  Court ;  and  in  any  other  part  of  Her  Mtgesty's  domi* 
nions,  the  Superior  Courts  of  law  or  Equity  therein. 


24.  VIOTORIA.  CAP.  11. 

An  Act  to  afford  facilities  for  the  better  ascertainmeni  of  the  law  of 
Foreign  Cotmiries  wHerh  pleaded  in  Courts  within  Her  Majestxfs  dominions. 

Whereas  an  Act  was  passed  in   the  twenty  •second  and  twenty- 
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third  years  of  Her  Majecty's  reign,  intitaled  an  Act  to  afford  facilities 
for  the  more  certain  ascertainment  of  the  law  administered  in  one  part 
of  Her  Majesty's  dominions  when  pleaded  in  the  Courts  of  another  part 
thereof :  AimI  whereas  it  is  expedient  to  afford  the  like  facilities  for  the 
better  ascertainment,  in  similar  circumstances,  of  the  law  of  any 
foreign  country  or  State  with  the  Government  of  which  Her  Majesty 
xaay  oe  pleased  to  enter  into  a  convention  for  the  purpose  of  mutually 
ascertaining  the  law  of  siieh  foreign  country  or  State  when  pleaded  in 
actions  depending  in  any  Oourts  within  Her  Majesty's  dominions  and 
the  law  as  admimstered  in  anjr  part  of  Her  Majesty's  dominions  when 

S leaded  in  actions  depending  in  the  Courts  of  such  foreign  country  or 
tate;  Be  ii  tiierefore  enacted  Ac^ 

L  If,  in  any  action  depending  in  any  of  the  SUPERIOR 
COURTS  within  Her  Majesty's  dominions  it  shall  be  the  opinion  of 
such  Court  that  it  is  necessary  or  expedient,  for  the  disposal  of  such 
Ikction,  to  ascertain  the  law  applicable  to  the  facts  of  the  case  as  ad- 
ministered in  any  foreign  Sl^te  or  country  with  the  Grovemment  of 
which  Her  M^esty  shall  have  entered  into  such  convention  as  afore- 
said, it  shall  be  COMPETENT  TO  the  COURT  in  which  such  action 
may  depend  TO  DIRECT  A  CASE  TO  BE  PREPARED  setting 
forth  the  facts  as  these  may  be  ascertained  by  verdict  of  jury  or  other 
mode  competent,  or  as  may  be  agreed  upon  by  the  parties,  or  settled 
foy  such  person  or  persons  as  may  have  oeen  appointed  by  the  Court 
for  that  purpose  in  the  event  of  the  parties  not  agreeing;  AND 
UPON  SUCH  CASE  BEING  APPROVED  of  by  such  (S)urt  or  a 
JudTO  thereof,  such  Court  oi*  Judge  SHALL  SETTLE  THE  QUES- 
TIONS OF  LAW  arising  out  of  the  same  on  which  they  desire  to 
have  the  opinion  of  another  Court,  AND  shall  PRONOUNCE  AN 
ORDER  REMITTING  THE  same,  together  with  the  case,  TO  such 
SUPERIOR  COURT  IN  such  FOREIGN  STATE  or  country  as 
Bball  be  agreed  upon  in  said  convention,  whose  opinion  is  desired  upon 
the  law  administered  by  such  foreign  Court  as  applicable  to  the  facts 
«et  forth  in  such  case,  AND  REQUESTING  THE&i  TO  PRONOUNCE 
THEIR  OPINION  ON  the  QUESTIONS  SUBMITTED  to  them; 
#nd  upon  such  opinion  being  pronounced,  a  COPY  thereof,  certified  by 
an  officer  of  such  Court,  sh^  be  deemed  and  held  to  conlain  a  correct 
record  of  such  opinion* 

2.  It  shall  be  competent  to  any  of  the  parties  to  the  action,  after 
having  obtained  such  certified  copy  of  such  opinion,  to  lodge  the  same 
with  the  officer  of  the  Court  within  Her  Majesty's  dominions  in  which 
the  action  may  be  depending  who  may  have  the  official  charge  thereof, 
together  with  a  notice  of  motion  setting  forth  that  the  party  will,  on 
a  certain  day  named  in  such  notice,  move  the  Court  to  apply  the  opinion 
contained  in  such  certified  copy  thereof  to  the  facts  set  forth  m  the 
case  hereinbefore  specified,  and  the  said  COURT  SHALL  thereupon, 
IF  IT  shall  SEE  FIT,  APPLY  SQCH  OPINION  TO  such  FACTS, 
in  the  same  manner  as  if  the  same  had  been  pronounced  by  such  Court 
itself  upon  a  case  reserved  for  opinion  of  tne  Court,  or  upon  special 
verdict  of  a  jury ;  OR  the  said  last-mentioned  Court  shall,  if  it  think  fit, 
when  the  said  opinion  has  been  obtained  before  trial,  ORDER  such 
OPINION  TO  BE  SUBMITTED  TO  the  JURY  with  the  other  facts 
of  the  case  as  conclusive  evidence  of  the  foreign  law  therein  stated,  and 
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the  said  opiuion  thidl  be  so  submitted  to  the  jorr :  Provided  alwmjB^ 
that  if  after  having  obtained  such  certified  copy  the  Court  shall  not  be 
satisfied  that  the  facte  had  been  properly  vnderstood  by  the  foreign 
Court  to  which  the  case  was  remittea,  or  shall  on  any  ground  whatsoever 
be  DOUBTFUL  WHBTHEE  the  OPINION  SO  CBETIPIED  DOES 
COEBECTLY  REPEESENT  THE  FOEEIGN  LAW  as  regards  the  . 
facts  to  which  it  is  to  be  applied,  it  shall  be  LAWFUL  for  such  Court 
TO  REMIT  THE  said  CASE,  either  with  or  without  alterations  or 
amendments,  to  the  same  or  to  any  other  such  Superior  Court  in  such 
foreign  State  as  aforesaid  and  so  from  time  to  time  as  may  be  neeessary 
or  expedient. 

3.  If,  in  any  action  depending  in  vay  Court  of  a  foreign  country 
or  State  with  whose  Government  Her  Majesty  shall  have  entered  into 
a  convention  as  above  set  forth,  such  Court  shall  deem  it  expedient  to 
ascertain  the  law  applicable  to  the  facts  of  the  case  as  administered  in 
any  part  of  Her  Majesty's  dominions,  and  IF  the  FOREIGN  COURT 
in  which  such  action  may  depend  shall  REMIT  TO  the  COURT  IN 
HER  MAJESTY'S  DOMINK)NS  whose  opinion  is  desired  A  CASB 
setting  forth  the  facts  and  the  questions  of  law  arising  out  of  the  same 
on  which  they  desire  to  have  the  opinion  of  a  Court  within  Hor  Majes- 
ty's dominions,  it  shall  be  competent  to  any  of  the  parties  to  the  action 
to  present  a  petition  to  such  last-mentioned  Court,  whose  opinion  is  to 
be  obtained,  praying  such  Court  to  hear  parties  or  their  Counsel,  and 
to  pronounce  their  opinion  thereon  in  terms  of  this  Act,  or  to  pronounce 
their  opinion  without  hearing  parties  or  Counsel ;  and  THE  COURT  to 
which  such  petition  shall  be  presented  shall  consider  the  same,  and, 
IF  THEY  THINK  FIT,  SHALL  APPOINT  AN  EARLY  DAY 
FOR  HEARING  PARTIES  or  their  Counsel  ON  SUCH  CASE.  AND 
SHALL  PRONOUNCE  the  OPINION  UPON  THE  QUESTIONS 
OF  LAW  as  administered  by  them  which  are  SUBMITTED  TO 
THEM  BY  THE  FOREIGN  COURT ;  and  in  order  to  their  pronoun- 
cing such  opinion  they  shall  be  entitled  to  take  such  further  procedure 
thereupon  as  to  them  shall  seem  proper,  and  upon  such  opinion  beine 
pronounced  a  copy  thereof,  certified  oy  an  officer  of  such  Court,  shaU 
be  given  to  each  of  the  parties  to  the  action  by  whom  the  same  shall 
be  required. 

4.  In  the  construction  of  this  Act  the  word  "  ACTION"  shall  in- 
clude every  judicial  proceeding  instituted  in  any  Court,  civil,  criminal, 
or  ecclesiastical ;  and  the  words  **  SUPERIOR  COURTS"  shall  include, 
in  England,  the  Superior  Courts  of  Law  at  WesUninster,  the  Lord 
Chancellor,  the  Lords  Justices,  the  Master  of  the  Rolls,  or  any  Vice« 
Chancellor,  the  Judge  of  the  Court  of  Admiralty,  the  Judge  Ordinary 
of  the  Court  for  Divorce  and  Matrimonial  causes,  and  the  Judge  of  the 
Court  of  Probate ;  in  ScoUandj  the  High  Court  of  Justiciary,  and  the 
Court  of  Session,  acting  by  either  of  its  divisions ;  in  Ireland,  the  Su- 
perior Courts  of  Law  at  Dublin^  the  Master  of  the  Rolls,  and  the  Judge 
of  the  Admiralty  Court;  and  in  any  other  part  of  Her  Majesty's  domi- 
nions, the  Superior  Courts  of  Law  or  Equity  therein ;  and  in  a  foreign 
country  or  State,  any  Superior  Court  or  Courts  which  shall  be  set  forth 
in  any  such  convention  between  Her  Ms^esty  and  the  Government  of 
Buchloreign  country  or  State. 
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31  &  32  VICTORIA  CAP.  37. 

An  Ad  to  amend  the  law  relating  to  documentoA^  evidence  in  ceriain 
eases. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  evidence  : 
.  Be  it  enacted  &c, 

1.  This  Act  may  be  cited  for  all  purposes  as  **  The  Documentary 
Evidence  Act,  1868." 

2.  Prima  facU  EVIDENCE  OF  any  PROCLAMATION,  ORDER, 
or  REGULATION  ISSUED  before  or  after  the  passing  of  this  Act 
BY  HER  MAJESTY,  or  BY  the  PRIVY  COUNCIL,  also  of  any 
proclamation,  order,  or  regulation  issued  before  or  after  the  passing  of 
this  Act  by  OR  under  the  authority  of  any  such  DEPARTMENT  DP 
the  GOVERNMENT  or  officer  as  is  mentioned  in  the  first  column  of 
the  schedule  hereto,  may  be  given  in  all  Courts  of  Justice,  and  in  all 
legal  proceedings  whatsoever,  IN  all  or  any  of  THE  MODES  HERE- 
INAFTER  MENTIONED;  that  is  to  say: 

(1.)  By  the  production  of  A  COPY  of  the  GAZETTE  purporting 
to  contain  such  proclamation,  order,  or  regulation. 

(2.)  By  the  production  of  A  COPY  OF  such  PROCLAMATION, 
order,  or  regulation  purporting  to  be  printed  bv  the  Government 
printer,  or,  where  tne  question  arises  in  a  Court  in  any  British 
colony  or  possession,  of  a  copy  purporting  to  be  printed  under  the 
authority  of  the  legislature  of  such  British  colony  or  possession. 

(3.)  By  the  production,  in  the  case  of  any  proclamation,  order,  or 
regulation  issued  by  Her  Majesty  or  by  the  Privy  Council,  of  a 
COPY  or  extract  purporting  to  be  CERTIFIED  TO  BE  TRUE 
by  the  clerk  of  the  Privy  Council,  or  by  any  one  of  the  Lords  or 
others  of  the  Privy  Council,  and,  in  the  case  of  any  proclamation, 
order,  or  regulation  issued  by  or  under  the  authority  of  any  of  the 
said  departments  or  officers,  oy  the  production  of  a  copy  or  extract 
purporting  to  be  certified  to  be  true  by  the  person  or  persons  spe- 
cified in  the  second  column  of  the  said  schedule  in  connexion  with 
such  department  or  officer. 

Any  copy  or  extract  made  in  pursuance  of  this  Act  may  be  in 
PRINT  OR  m  WRITING,  or  partly  in  print  and  partly  in  writing, 

NO  PROOF  shaU  be  requu-ed  OF  the  HANDWRITING  or  official 
position  of  any  person  certifying,  in  pursuance  of  this  Act,  to  the  truth 
of  any  copy  of  or  extract  from  any  proclamation,  order,  or  regulation. 

3.  Subject  to  anjr  law  that  may  be  from  time  to  time  made  by  the 
legislature  of  any  British  colony  or  possession,  this  ACT  shall  be  IN 
FORCE  IN  EVERY  such  COLONY  AND  POSSESSION. 

4.  If  any  person  commits  any  of  the  ofienoes  following,  that  is  to 
wy— 

(1.)  PRINTS  any  copy  of  any  PROCLAMATION,  order,  or  regu- 
lation. WHICH  FALSELY  PURPORTS  TO  HAVE  BEEN 
PRINTED  BY  the  GOVERNMENT  PRINTER,  or  to  be  printed 
under  the  authority  of  the  legislature  of  any  British  colony  or  pos- 
session, or  tenders  in  evidence  any  copy  of  any  proclamatioui  onlir 
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or  regulation  which  falsely  pnrporta  to  have  been  printed  as  afore- 
said, Knowing  that  the  same  was  not  so  printed ;  or 
(2.)    FORGES  or  tenders  in  eridence,  knowing  the  same  to  have 
been  forged,  any  CERTIFICATE  by  this  Act  anthorized  to  be  an- 
nexed  to  a  copy  of  or  extract  from  any  proclamatioB^  co^er,  or 
regulation ; 
he  shall  be  guilty  of  felony,  and  shall  on  conviction  be  liable  to  be  sen- 
tenced to  penal  servitude  for  such  term  as  is  prescribed  by  the  Penal 
Servitude  Act,  1864,  as  the  least  term  to  which  an  offender  can  be  sen* 
tonced  to  penal  servitude,  or  to  be  imprisoned  for  any  term  not  eaceed^ 
ing  two  years,  with  or  without  hard  labour. 

5.  The  following  words  shall  in  this  Act  have  the  MfiANIKS 
hereinafter  assigned  to  them,  unless  there  is  something  in  the  context 
repugnant  to  such  construction ;  (that  is  to  say) — 

"BRITISH  COLONY  AND  POSSESSION**  shafl  for  the  porpose^ 
of  this  Act  include  the  Channel  Islanda,  the  laU  of  Man,  «id  aach 
territories  as  may  for  the  time  being  be  vested  in  Her  Majesty  by 
virtue  of  any  Act  of  Parliament  for  the  Government  of  India  and 
all  other  Her  Majesty's  dominions. 

••  LEGISLATURE**  shall  signify  any  authority  other  than  the  Im- 
perial Parliament  or  Her  Majesty  in  Council  competent  to  make 
laws  for  any  colony  or  possession. 

<' PRIVY  COUNCIL'*  shall  include  Her  Muesty  in  Council  and  the 
Lords  and  others  of  Her  Meyesty's  Privv  Cocmcil,  or  any  of  them^ 
and  any  Committee  of  the  Privy  Council  that  is  not  speciiJIy  nam^ 
ed  in  the  schedule  hereto^ 

•*  GOVERNMENT  PRINTER"  shall  mean  and  include  the  printer 
to  Her  Majesty  and  any  printer  purpCnrting  to  be  tide  printer  aatho- 
rized  to  prmt  the  Statotes»  Ordmances,  Acts  of  State,  or  other 
public  Acts  of  the  legislature  of  any  Btitiigh  colony  or  possession, 
or  otherwise  to  be  the  Government  printer  of  such  colony  or  poB-* 
session. 

**  GAZETTE**  shaU  include  the  London  GaaetU,  the  Edinburgih  QauU 
ie,  and  the  Dtkblin  Gazette^  or  any  of  such  Gteettea. 

6.  The  provimons  of  this  AOT  shall  be  deemed  to  be  IN  ADDI- 
TION TO,  AND  NOT  IN  DEROGATION  OP,  any  powers  of  prtndng 
dooumenta  given  by  any  existing  STATUTE  OB  existing  at  COM^ 
MON  LAW. 

SCHEDTTLfi. 


Name  of  DepartmeDt  or  Offloer. 


The  Ck>mmiaiioiierg  of  tiie  Treaamy. 

Tke  CommlerioBflnfor  easetitfaiff  the  oC- 
llee  of  Lord  High  Admiral. 

Seoretariee  of  State. 

Committee  of  Priry  Coonoil  for  Trade. 


The  Poor-Law  Board. 


Names  of  Certiiyiaff  (Mfieers. 


Any  Commimfoner.  8ceret«ry,  or 

Secretary  of  the  Treasory. 
Any  of  the  OommiMionera  for  EzteQUng  the 

olfioe  of  Lord  High  Admiral  or  either  of  tlM 

Seoretariee  to  the  said  Gommiadenere. 
Any  Beezetary  or  Under-Seoretarr  of  State. 
An?  mem1)er  of  the  Committee  of  Prity  C«im« 

fill  for  Trade  or  ai^  Secretary  or  Aanstant 

Secretary  of  the  eaid  Oommittee. 
Any  Commiadooer  of  the  Poor-Law  Board  or 

m  Secretary  or  AaaiitaBt  Seeretary  of  tiie 

eafiL  Board. 
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Oaths. 

Act  No.  V.  of  1840. 

An  Act  concerning  the  Oaths  and  Declarations  of  Hindoos  and 
Mahomedans, 

I.  Whereas  obstruction  to  justice  and  other  inconveniences  have 
arisen  in  consequence  of  persons  of  the  Hindoo  or  Mahomedan  persuasion 
being  compelled  to  swear  oy  the  water  of  the  Ganges  or  upon  the  Koran,  or 
according  to  other  forms  which  are  repugnant  to  their  consciences  or 
feelings  ; 

It  is  hereby  enacted  that,  except  as  hereinafter  provided,  instead  of  any 
oath  or  declaration  now  authorized  or  required  by  law,  every  individual  of 
the  classes  aforesaid  within  the  territories  of  the  East  India  Company  shall 
make  afi&rmation  to  the  following  effect : 

"  I  solemnly  affirm,  in  the  presence  of  Almighty  God,  that  what  I  shall 
state  shsdl  be  the  truth,  the  whole  truth,  and  nothing  but  the  truth.'' 

*IV.  And  it  is  hereby  provided  that  this  Act  shall  not  extend  to  any 
declaration  made  under  the  authority  of  Act  No.  XXI.  of  1837,  nor  to  any 
declaration  or  affirmation  made  in  any  of  Her  Majesty's  Courts  of  Justice. 


Act  VI.  OF  1872. 

An  Act  to  amend  the  law  relating  to  Oaths  and  Affirmations, 

Whereas  it  is  expedient  to  amend  the  law  relating  to  oaths  and 
affirmations ;  It  is  enacted  as  follows  : — 

1.  This  Act  may  be  called  "  The  Oaths  Act,  1872." 

2.  It  extends  to  British  India,  applies  to  all  oaths  or  affirmations 
taken  or  made  by,  or  administered  to,  British  subjects  in  Native  Indian 
States,  and  it  shall  come  into  force  on  the  passing  thereof. 

3.  Every  person  who  may  by  law  be  sworn  or  called  upon  to  make 
a  solemn  affirmation,  in  any  capacity  whatever,  may,  if  he  objects  to 
such  oath  or  solemn  affirmation,  make  in  place  thereof  a  simple  affirma- 
tion to  the  same  effect,  omitting  the  words  *  so  help  me  God,*  *  in  the 
presence  of  Almighty  God,*  or  other  expressions  of  the  same  nature. 

4.  If  any  party  to,  or  witness  in,  any  judicial  proceeding  offers  to 
give  evidence  on  oath  in  any  form  common  amongst,  or  held  binding  by, 

*  Sections  2  and  8  were  repealed  by  Act  17  df  1862.-866  Bepealmg  Enactments, 
page  45.    As  to  section  4,  see  Act  18  of  1868,  s.  9. 
20 
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persons  of  the  race  or  persaasion  to  which  he  belongs,  and  not  repugnant 
to  justice  or  decency,  and  not  purporting  to  affect  any  third  person,  the 
Court  may,  if  it  thinks  fit,  tender  such  oath  to  him. 

If  any  party  to  any  proceeding  ofEers  to  be  bound  by  any  such  oath 
as  is  mentioned  in  the  first  paragraph  of  this  section,  if  such  oath  is 
taken  by  the  other  party  to.  or  by  any  witness  in,  sucn  proceeding,  the 
Court  may,  if  it  thinks  fit,  ask  such  party  or  witness  whether  he  will  take 
the  oath  or  not  If  such  party  or  witness  accepts  such  oath,  the  Court 
may  proceed  to  administer  it,  or  if  it  is  of  such  a  nature  that  it  may  be 
more  conveniently  taken  out  of  Court,  the  Court  may  issue  a  commission 
to  any  person  to  administer  it,  and  authorize  such  person  to  take  the 
evidence  of  the  person  to  be  sworn  and  return  it  to  the  Court. 

The  evidence  so  eiven  shall,  as  against  the  person  who  offered  to  be 
bound  by  it,  be  conclusive  proof  of  the  matter  stated.  If  the  party  or 
witness  refuses  to  take  the  oath,  he  shall  not  be  compelled  to  take  it,  but 
the  Court  shall  record,  as  part  of  the  proceedings,  the  nature  of  the  oath 

E reposed,  the  facts  that  he  was  asked  whether  he  would  take  it,  and  that 
e  refused  it,  together  with  any  reason  which  he  may  assign  for  his  refusal. 

5.  No  omission  to  take  any  oath  or  to  make  any  solemn  or  simple 
affirmation,  no  substitution  of  any  one  for  any  other  of  them,  and  no 
irregularity  whatever  in  the  form  in  which  any  one  of  them  is  adminis- 
tered, shall  invalidate  any  proceeding  or  render  inadmissible  any  evidence 
whatever,  in  or  in  respect  of  which  such  omission,  substitution,  or  irregu- 
larity took  place. 

6.  Nothing  in  this  Act  shall  apply  to  oaths  or  affirmations  prescribed 
by  any  law  which,  under  the  provisions  of  the  Indian  Council's  Act,  1861, 
the  Governor-CJeneral  in  Council  has  not  the  power  to  repeal. 


Courts. 

HIGH  COURTS. 

24  &  25  VicTORLE,  Cap,  CIV. 

An  Act  for  establishing  High  Courts  of  Judicature  in  India. 

Be  it  enacted,  &c. 

I.  It  shall  be  lawful  for  Her  Majesty,  by  Letters  Patent  under  the 
great  seal  of  the  United  Kingdom,  to  erect  and  establish  a  High  Court  oi 
Judicature  at  Fort  William  in  Bengal  for  the  Bengal  division  of  the 
Presidency  of  Fort  William  aforesaid,  and  by  like  Letters  Patent  to  erect 
and  establish  like  High  Courts  at  Madras  and  Bombay  for  those  Presi- 
dencies respectively,  such  High  Courts  to  be  established  in  the  said 
several  Presidencies  at  such  time  or  respective  times  as  to  Her  Majesty 
may  seem  fit,  and  the  Hi^h  Court  to  be  established  under  any  such  Letters 
Patent  in  any  of  the  said  Presidencies  shall  be  deemed  to  be  established 
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from  and  after  the  publication  of  such  Letters  Patent  in  the  same  Presi- 
dency, or  such  other  time  as  in  such  Letters  Patent  may  be  appointed  in  this 
Denaix* 

II.  The  High  Court  of  Judicature  at  Fort  William  in  Bengal  and  at 
the  Presidencies  of  Madras  and  Bombay  respectively  shall  consist  of  a 
Chief  Justice  and  as  many  JUDGES,  not  exceeding  fifteen,  as  Her  Majesty 
may  from  time  to  time  think  fit  and  appoint,  who  shall  be  selected  from — 

1st. — Barristers  of  not  less  than  five  years'  standing  ;  or 

2nd. — ^Members  of  the  Covenanted  Civil  Service  of  not  less  than  ten 
years*  standing,  and  who  shall  have  served  as  zillah  Judees, 
or  shall  have  exercised  the  like  powers  as  those  of  a  zillah 
Judge  for  at  least  three  years  of  that  period  ;  or 

3rd. — Persons  who  have  held  judicial  office  not  inferior  to  that  of 
Principal  Sudder  Ameen  or  Judge  of  a  Small  Cause  Court  for 
a  period  of  not  less  than  five  years  ;  or 

4th, — Persons  who  have  been  pleaders  of  a  Sudder  Court  or  High  Court 
for  a  period  of  not  less  than  ten  years,  if  such  pleaders  of  a 
Sudder  Court  shall  have  been  admitted  as  pleaders  of  a  High 
Court : 

Provided  that  not  less  than  one-third  of  the  Judges  of  such  High 
Courts  respectivelv,  including  the  Chief  Justice,  shall  be  barristers,  and  not 
less  than  one-third  shall  be  members  of  the  Covenanted  Civil  Service. 

III.  Provided  always  that  the  persons  who,  at  the  time  of  the  estab- 
lishment of  such  High  Court  in  any  of  the  said  Presidencies,  are  Judges  of 
the  Supreme  Court  of  Judicature  and  permanent  Judges  of  the  Court  of 
Sudder  Dewanny  Adawlut  or  Sudder  Adawlut  of  the  same  Presidency,  shall 
be  and  become  Judges  of  such  High  Court  without  further  appointment  for 
that  purpose ;  and  the  Chief  Justice  of  such  Supreme  Court  shall  become 
the  Chief  Justice  of  such  High  Court 

IV.  All  the  Judges  of  the  High  Courts  established  under  this  Act  shall 
hold  their  offices  during  Her  Majesty's  pleasure  :  Provided  that  it  shall  be 
lawful  for  any  Judge  of  a  High  Court  to  resign  such  office  of  Judge  to  the 
Governor-General  of  India  in  Council,  or  Governor  in  Council  of  the  Presi- 
dency in  which  such  High  Court  is  established. 

V.  The  Chief  Justice  of  any  such  High  Court  shall  have  rank  and 
PRECEDENCE  before  the  other  Judges  of  the  same  Court,  and  such  of  the 
other  Judges  of  such  Court  as  on  its  establishment  shall  have  been  trans- 
ferred thereto  from  the  Supreme  Court,  shall  have  rank  and  precedence  before 
the  Judges  of  the  High  Court  not  transferred  from  the  Supreme  Court,  and, 
except  as  aforesaid,  all  the  Judges  of  each  High  Court  shall  have  rank  and 
pre<^ence  according  to  the  seniority  of  their  appointments,  unless  otherwise 
provided  in  their  Patents. 

• 

VI.  Any  Chief  Justice  or  Judge  transferred  to  anv  High  Court  from 
the  Supreme  Court  shall  receive  the  like  SALARY  and  be  entitled  to  the 
like  retiring  pension  and  advantage  as  be  would  have  been  entitled  to  for  and 
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in  respect  of  service  in  the  Supreme  Court,  if  such  Court  had  been  cootiniied, 
his  service  in  the  High  Court  being  reckoned  as  service  in  the  Supreme 
Court ;  and,  except  as  aforesaid,  it  shall  be  lawful  for  the  Secretary  of 
State  in  Council  of  India  to  fix  the  salaries,  allowances,  furloughs,  retiring 
pensions,  and  (where  necessary)  expenses  for  equipment  and  voyage  ot 
the  Chief  Justices  and  Judges  of  the  several  High  Courts  under  this  Act, 
and  from  time  to  time  to  alter  the  same :  Provided  always  that  such 
alteration  shall  not  affect  the  salary  of  any  Judge  appointed  prior  to  the 
date  thereof. 

VII.  Upon  the  happening  of  a  VACANCY  in  the  office  of  Chief 
Justice,  and  during  any  absence  of  a  Chief  Justice,  the  Governor-General 
in  Council  or  Governor  in  Council,  as  the  case  may  be,  shaU  appoint  one 
of  the  Judges  of  the  same  High  Court  to  perform  the  duties  of  C3iief 
Justice  of  the  said  Court  until  some  person  has  been  appointed  by  Her 
Majesty  to  the  x>ffice  of  Chief  Justice  of  the  same  Court,  and  has  entered 
on  the  discharge  of  the  duties  of  such  office,  or  until  the  Qiief  Justice 
has  returned  from  such  absence ;  and  upon  the  happening  of  a  vacancy 
in  the  office  of  any  other  Judge  of  any  such  Hign  Court,  and  during 
any  absence  of  any  such  Judge,  or  on  the  appointment  of  any  such  Judge 
to  act  as  Chief  Justice,  it  shall  be  lawful  tor  the  €k)vemor- General  in 
Council  or  Governor  in  Council,  as  the  case  may  be,  to  appoint  a  person, 
with  such  qualifications  as  are  required  in  persons  to  be  appointed  to  the 
High  Court,  to  act  as  a  Judge  of  the  said  High  Court,  and  the  person  so 
appointed  shall  be  authorized  to  sit  and  to  perform  the  duties  of  a  Judge 
of  the  said  Court  until  some  person  has  been  appointed  by  Her  Majesty 
to  the  office  of  Judge  of  the  same  Court,  and  has  entered  on  the  discharge 
of  the  duties  of  such  office,  or  until  the  absent  Judge  has  returned  from 
such  absence,  or  until  the  Governor-General  in  Council  or  Grovemor  in 
Council  as  aforesaid  shall  see  cause  to  cancel  the  appointment  of  such 
acting  Judge. 

VIII.  Upon  the  establishment  of  such  High  Court  as  aforesaid  in 
the  Presidency  of  Fort  William  in  Bengal^  the  SUPREME  COURT  AND 
the  Court  of  SUDDER  Dewanny  Adawlut  and  Sudder  Nizamut  Adawlut 
at  Calcutta  in  the  same  Presidency  shall  be  ABOLISHED  : 

And  upon  the  establishment  of  such  High  Court  in  the  Presidency 
of  Madras^  the  Supreme  Court  and  the  Court  of  Sudder  Adawlut  and 
Foujdary  Adawlut  in  the  same  Presidency  shall  be  abolished  : 

And  upon  the  establishment  of  such  High  Court  in  the  Presidency  of 
Bombay y  the  Supreme  Court  and  the  Court  of  Sudder  Dewanny  Adawlut 
and  Sudder  Foujdary  Adawlut  in  the  same  Presidency  shall  be  abolished. 

And  the  records  and  documents  of  the  several  Courts  so  abolished  in 
each  Presidency  shall  become  and  be  records  and  documents  of  the  High 
Court  established  in  the  same  Presidency. 

IX.  Each  of  the  High  Courts  to  be  established  under  this  Act  shall 
have  and  exercise  all  such  civil,  criminal,  admiralty  and  vice-admiralty, 
testamentary,  intestate,  and  matrimonial  JURISDICTION,  original  and 
appellate,  and  all  such  powers  and  authority  for  and  in  relation  to  the 
administration  of  justice  in  the  Presidency  for  which  it  is  established  as 
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Her  Majesty  may  by  such  Letters  Patent  as  aforesaid  grant  and  direct, 
sabject,  however,  to  such  directions  and  limitations  as  to  the  exercise  of 
original  civil  and  criminal  jurisdiction  beyond  the  limits  of  the  Presidency 
towns  as  may  be  prescribed  thereby  ;  and  save  as  by  such  Letters  Patent 
may  be  otherwise  directed,  and  subject  and  without  prejudice  to  the  legis- 
lative powers  in  relation  to  the  matters  aforesaid  of  the  Governor-Gene- 
ral of  India  in  Council,  the  High  Court  to  be  established  in  each  Presi- 
dency shall  have  and  exercise  all  jurisdiction  and  every  power  and  autho- 
rity whatsoever  in  any  manner  vested  in  any  of  the  Courts  in  the  same 
Presidency  abolished  under  this  Act  at  the  time  of  the  abolition  of  such 
last-mentioned  Courts. 

XI.  Upon  the  establishment  of  the  said  High  Courts  in  the  said 
Presidencies  respectively,  aU  provisions  then  in  force  in  India  of  Acts  of 
Parliament,  or  of  any  orders  of  Her  Majesty  in  Council,  or  charters,  or  of 
any  Acts  of  the  legislature  of  India,  which  at  the  time  or  respective  times 
of  the  establishment  of  such  High  Courts  are  respectively  applicable  to 
the  Supreme  Courts  at  Fort  William  in  Benaal,  Madras,  and  Bombay 
respectively,  or  to  the  Judges  of  those  Courts,  shall  be  taken  to  be  applica- 
ble to  the  said  High  Courts,  and  to  the  Judges  thereof  respectively,  so 
far  as  may  be  consistent  with  the  provisions  of  this  Act,  and  the  Letters 
Patent  to  be  issued  in  pursuance  thereof,  and  subject  to  the  legislative 
powers  in  relation  to  the  matters  aforesaid  of  the  Governor-General  of 
India  in  Council. 

XII.  From  and  after  the  abolition  of  the  Courts  abolished  as  afore- 
said in  any  of  the  said  Presidencies,  the  High  Court  of  the  same  Presi- 
dency shall  have  jurisdiction  over  all  PROCEEDINGS  PENDING  in  such 
abolished  Courts  at  the  time  of  the  abolition  thereof,  and  such  proceedings, 
and  all  previous  proceedings  in  the  said  last-mentioned  Courts,  shall  be 
dealt  with  as  if  the  same  had  been  had  in  the  said  High  Court,  save  that 
any  such  proceedings  may  be  continued,  as  nearly  as  circumstances  permit, 
under  and  according  to  the  practice  of  the  abolished  Courts  respectively. 

XIII.  Subject  to  any  laws  or  regulations  which  may  be  made  by 
the  Governor-General  in  Council,  the  High  Court  established  in  any 
Presidency  under  this  Act  may  by  its  own  rules  provide  for  the  exercise, 
by  one  or  more  Judges,  or  by  DIVISION  COURTS  constituted  by  two 
or  more  Judges  of  the  said  High  Court,  of  the  original  and  appellate 
juriBdiction  vested  in  such  Court,  in  such  manner  as  may  appear  to  such 
Court  to  be  convenient  for  the  due  administration  of  justice. 

XIV.  The  Chief  Justice  of  each  High  Court  shall  from  time  to  time 
determine  what  Judge  in  each  case  shall  sit  alone,  and  what  Judges  of 
the  Court,  whether  with  or  without  the  Chief  Justice,  shall  constitute 
the  several  division  Courts  as  aforesaid. 

XV.  Each  of  the  High  Courts  established  under  this  Act  shall  have 
SUPERINTENDENCE  OVER  all  COURTS  which  may  be  subject  to  its 
appellate  jurisdiction,  and  shall  have  power  to  call  for  returns,  and  to 
direct  the  transfer  of  any  suit  or  appeal  from  any  sucK  Court  to  any 
other  Court  of  equal  or  superior  jurisdiction,  and  shall  have  power  to 

Section  10  was  repealed  by  28  Yic,  c.  15  8.  2.— See  RepeaUng  Enactments,  p.  8. 
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make  and  issne  general  RULES  for  regulating  the  practice  and  proceedings 
of  each  Courts,  and  also  to  prescribe  forms  for  every  proceeding  in  the 
said  Courts  for  which  it  shall  think  necessary  that  a  form  be  prorvided, 
and  also  for  keeping  all  books,  entries,  and  accoimts  to  be  kept  by  the 
officers,  and  also  to  settle  tables  of  fees  to  be  allowed  to  the  sherifE,  attor- 
neys, and  all  clerks  and  officers  of  Courts,  and  from  time  to  time  to  alter 
any  such  rule  or  form  or  table  ;  and  the  rules  so  made,  and  the  forms  so 
framed,  and  the  tables  so  settled  shall  be  used  and  observed  in  the  said 
Courts,  provided  that  such  general  rules  and  forms  and  tables  be  not 
inconsistent  with  the  provisions  of  any  law  in  force,  and  shall,  before  they 
are  issued,  have  received  the  sanction,  in  the  Presidency  of  Fort  William^ 
of  the  Governor-Oeneral  in  Council,  and  in  Madras  or  Bombay  of  the 
GU>vemor  in  Council  of  the  respective  Presidencies. 

XVI.  It  shall  be  lawful  for  Her  Majesty,  if  at  any  time  hereafter 
Her  Majesty  see  fit  so  to  do,  by  Letters  Patent  under  the  great  seal  of  the 
United  Kingdom,  to  erect  and  esteblish  a  High  Court  of  Judicature  in 
and  for  any  portion  of  the  territories  within  Her  Majesty^s  dominions  in 
Indiay  not  included  within  the  limits  of  the  local  jurisdiction  of  another 
Hieh  Court,  to  consist  of  a  Chief  Justice  and  of  such  number  of  other 
Judges,  with  such  qualifications  as  are  required  in  persons  to  be  appointed 
to  the  High  Courts  established  at  the  Presidencies  hereinbefore  men- 
tioned, as  Her  Majesty  from  time  to  time  may  think  fit  and  appoint ;  and  it 
shall  be  lawful  for  Her  Majesty  by  such  Letters  Patent  to  confer  on  such 
Court  any  such  jurisdiction,  powers,  and  authority  as  under  this  Act  is 
authorized  to  be  conferred  on,  or  will  become  vested  in,  the  High  Court  to 
be  established  in  any  Presidency  hereinbefore  mentioned  ;  and,  subject  to 
the  directions  of  such  Letters  Patent,  all  the  provisions  of  this  Act  having 
reference  to  the  High  Court  established  in  any  such  Presidency,  and  to 
the  Chief  Justice  and  other  Judges  of  such  Court,  and  to  the  Governor- 
General  or  Governor  of  the  Presidency  in  which  such  High  Court  is 
established,  shall,  as  far  as  circumstances  may  permit,  be  applicable  to  the 
High  Court  established  in  the  said  territories,  and  to  the  Chief  Justice  and 
other  Judges  thereof,  and  to  the  person  administering  the  government  of 
the  said  territories. 

XVTI.  It  shall  be  lawful  for  Her  Majesty,  if  Her  Majesty  shall  so 
think  fit,  at  any  time  within  three  years  after  the  establishment  of  any 
High  Court  under  this  Act,  by  her  Letters  Patent  to  revoke  all  or  such  parts 
or  provisions  as  Her  Majesty  may  think  fit  of  the  Letters  Patent  by 
which  such  Court  was  established,  and  to  grant  and  make  such  other 
powers  and  provisions  as  Her  Majesty  may  think  fit,  and  as  might  have 
been  granted  or  made  by  such  first  Letters  Patent,  or  without  any  such 
-revocation  as  aforesaid,  by  like  Letters  Patent  to  grant  and  make  any 
additional  or  supplementary  powers  and  provisions  wMch  might  have  been 
granted  or  made  in  the  first  instance. 

XIX. — ^The  word  "  Barrister"  in  this  Act  shall  be  deemed  to  include 
Barristers  of  England  or  Ireland  or  members  of  the  faculty  of  Advocates 
in  Scotland;  and  the  words  " Govemor-G^eneral  and  Governor"  shall 
comprehend  the  officer  administering  the  government. 

Section  18  was  repealed  by  28  Vic  16,  c.  15  s.  2.— See  Repealing  Enactments, 
p.  8. 
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28  Victoria,  Chapter  XV. 

An  Act  to  extend  the  term  for  granting  fresh  Letters  Patent  for  the  High 
Chwts  in  India^  and  to  make  fiirther  provisions  respecting  the  terri- 
torial jurisdiction  of  the  said  Uourts  (1th  April  1865 j. 

Whereas  it  is  expedient  to  extend  the  time  fixed  for  granting  fresh 
Letters  Patent  for  the  High  Courts  in  India  under  the  provisions  of  an 
Act  passed  in  the  Twenty-fourth  and  Twenty-fifth  years  of  the  Reign  of 
Her  present  Majesty,  intituled  "  An  Act  for  establishing  High  Courts  of 
Judicature  in  India,**  and  to  make  further  provisions  than  is  in  the  said 
Act  contained  for  empowering  the  alteration  from  time  to  time  of  the 
local  limits  of  the  said  High  Courts,  and  for  the  exercise,  in  places  beyond 
the  limits  of  the  Presidencies  or  places  within  and  for  which  such  High 
Courts  are  established,  of  the  jurisdiction  and  powers  conferred  bv  Her 
Majesty's  Letters  Patent  on  the  said  High  Courts  ;  Be  it  enacted  by  the 
Queen's  most  Excellent  Majesty,  by  and  with  the  advice  and  consent  of 
the  Lords,  spiritual  and  temporal,  in  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows : — 

1.  The  time  fixed  for  granting  fresh  Letters  Patent  for  the  High 
Courts  in  India  by  section  seventeen  of  the  said  recited  Act  is  hereby 
extended  to  the  first  day  of  January  one  thousand  eight  hundred  and 
sixty-six. 

2.  Sections  ten  and  eighteen  of  the  said  Act  of  the  twenty-fourth 
and  twenty-fifth  years  of  Her  present  Majesty  are  hereby  repealed. 

3.  It  shall  be  lawful  for  the  Gk>vernor-General  of  India  in  Council 
by  order  from  time  to  time  to  transfer  any  territory  or  place  from  the 
jurisdiction  of  the  one  to  the  jurisdiction  of  any  other  of  the  High  Courts 
established,  or  to  be  established,  under  the  said  Act,  and  to  authorize  and 
empower  any  High  Court  to  exercise  all  or  any  portion  of  the  jurisdiction 
and  powers  conferred,  or  to  be  conferred,  on  it  oy  Her  Majesty's  Letters 
Patent  establishing  the  same  or  any  other  Letters  Patent  issued  by  Her 
Majesty  under  the  provisions  of  the  above  recited  Act  of  the  twenty- 
fourth  and  twenty-nfth  years  of  Her  Majesty  within  any  such  portion  of 
Her  Majesty's  dominions  in  India,  not  included  within  the  limits  of  the 
Presidency  or  place  or  places  for  which  such  High  Court  was  established, 
as  the  said  GU)vemor-General  in  Council  may  from  time  to  time  determine, 
and  also  to  exercise  any  such  jurisdiction  in  respect  of  Christian  subjects 
of  Her  Majesty  resident  within  the  dominions  of  such  of  the  Princes 
and  States  of  India  in  alliance  with  Her  Majesty  as  the  said  Governor- 
General  in  Council  may  in  manner  aforesaid  from  time  to  time  determine, 
anytiiing  in  the  said  recited  Act  of  the  tw;enty-fourth  and  twenty -fifth 
years  of  Her  present  Majesty  notwithstanding. 

4.  Whenever  any  such  order  has  been  passed  by  the  Governor- 
General  in  Council,  he  shall  transmit  to  the  Secretary  of  State  for  India 
an  authentic  copy  thereof,  and  it  shall  be  lawful  for  Her  Majesty  to 
signify,  through  the  Secretary  of  State  for  India  in  Council,  her  dis- 
allowance of  such  order,  and  such  disallowance  shall  make  void  and  amend 
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Buch  order  from  and  after  the  day  on  which  the  Govemor-Gkneral  shall 
make  known  by  proclamation,  or  by  signification  to  his  Conncil,  that  he 
has  received  the  notification  of  snch  disallowance  by  Her  Majesty. 
Provided  always  that  all  acts,  proceedings,  and  judgments  done,  taken,  or 
given  by  such  High  Courts,  and  not  set  aside  by  anv  competent  authority 
before  the  promulgation  or  signification  as  aforesaid  of  such  disallowance 
by  Her  Majesty,  shall  be  deemed  to  be,  and  to  have  been,  valid  and 
effectual  for  all  purposes  whatever,  such  disallowance  notwithstanding. 

5.  So  much  of  this  Act  as  relates  to  the  jurisdiction  of  the  High 
Court  shall  commence  and  come  into  operation  as  soon  as  the  same  shall 
have  been  published  by  the  Govemor-Cfeneral  in  Council. 

6.  Nothing  in  this  Act^  contained  shall  interfere  with  the  powers  of 
the  Governor-General  in  Council  at  meetings  for  the  purpose  of  making 
laws  and  regulations. 

THE  AMENDED  LETTERS  PATENT  OF  THE 
HIGH  COXJET. 

Letters  Patent  for  the  His^h  Court  of  Judicature  for  the  Presidency 
of  Bombay,  bearing  date  the  twenty-eighth  day  of  December,  in  the 
twenty-ninth  year  of  the  reign  of  Victona,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-five. 

Victoria,  by  the  grace  of  God  of  the  United  Elingdom  of  Great  Britain 
and  Ireland,  Queen,  Defender  of  the  faith,  to  all  to  whom  these  presents 
shall  come,  greeting :  Whereas  by  an  Act  of  Parliament  passed  in  the 
twenty-fourth  and  twenty-fifth  years  of  our  reign,  intituled  "  An  Act  for 
establishing  High  Courts  of  Judicature  in  India,"  it  was,  amongst  other 
things,  enacted  that  it  should  be  lawful  for  Her  Majesty,  by  Letters 
Patent  under  the  great  seal  of  the  United  Kingdom,  to  erect  and  establish  a 
High  Court  of  Judicature  at  Bombay  for  the  Presidency  of  Bombay  afore- 
said, and  that  fiuch  High  Court  should  consist  of  a  Chief  Justice  and  as 
many  Judges,  not  exceeding  fifteen,  as  Her  Majesty  might  from  time  to 
time  think  fit  to  appoint,  who  should  be  selected  from  among  persons  qua- 
lified as  in  the  said  Act  is  declared  :  Provided  always  that  the  persons  who, 
at  the  time  of  the  establishment  of  such  High  Court,  were  Judges  of  the 
Supreme  Court  of  Judicature  and  permanent  Judges  of  the  Court  of  Sudder 
Dewanee  Adawlut  or  Sudder  Foujdaree  Adawlut  of  the  same  Presidency, 
should  be  and  become  Judges  of  such  High  Court  without  further  appoint- 
ment for  that  purpose,  and  the  (Xiief  Justice  of  such  Supreme  Court  should 
become  the  Chief  Justice  of  such  High  Court,  and  that,  upon  the  establish- 
ment of  such  High  Court  as  aforesaid,  the  Supreme  Court  and  the  Court  of 
Sudder  Dewanee  Adawlut  and  Sudder  Foujdaree  Adawlut  at  Bombay,  in 
the  said  Presidency,  should  be  abolished. 

And  that  the  High  Court  of  Judicature  so  to  be  established  should 
have  and  exercise  all  such  civil,  criminal,  admiralty  and  vice-admiralty, 
testamentary,  intestate,  and  matrimonial  jurisdiction,  original  and  appellate, 
and  all  such  powers  and  authority  for,  and  in  relation  to,  the  administration 
of  justice  in  the  said  Presidency  as  Her  Majesty  might  by  such  Letters 
Patent  as  aforesaid  grant  and  direct,  subject,  however,  to  such  directions  and 
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limitations  as  to  the  exercise  of  original  civil  and  criminal  jurisdiction 
beyond  the  limits  of  the  Presidency  town  as  might  be  prescribed  thereby, 
and  save  as  by  such  Letters  Patent  might  be  otherwise  directed,  and 
subject  and  without  prejudice  to  the  legislative  powers  in  relation  to  the 
matters  aforesaid  of  the  Ggvemor-G^eneral  of  India  in  Council — ^the  High 
Ck>urt  so  to  be  established  should  have  and  exercise  all  jurisdiction,  and 
every  power  and  authority  whatsoever  in  any  manner  vested  in  any  of  the 
Courts  in  the  same  Presidency  abolished  under  the  said  Act  at  the  time  of 
the  abolition  of  such  last-mentioned  Courts  :  And  whereas  we  did,  upon 
full  consideration  of  the  premisses,  think  fit  to  erect  and  establish,  and 
by  our  Letters  Patent  under  the  great  seal  of  the  United  Kingdom  of 
Great  Britain  and  Ireland,  bearing  date  at  Westminster  the  twenty-sixth 
day  of  June,  in  the  twenty-fifth  year  of  our  reign  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-two,  did  accordingly,  for  us, 
our  heirs  and  successors,  erect  and  establish  at  Bombay,  for  the  Presidency 
of  Bombay  aforesaid,  a  High  Court  of  Judicature,  which  should  be  called 
the  High  Court  of  Judicature  at  Bombay,  and  did  thereby  constitute  the 
said  Court  to  be  a  court  of  record  ;  ana  whereas  we  did  thereby  appoint 
and  ordain  that  the  said  High  Court  of  Judicature  at  Bombay  should,  until 
further  or  other  provision  should  be  made  by  us,  or  our  heirs  and  succes- 
sors in  that  behalf  in  accordance  with  the  recited  Act,  consist  of  a  Chief 
Justice  and  six  Judges,  and  did  thereby  constitute  and  appoint  certain 
persons,  being  respectively  qualified,  as  in  the  said  Act  is  declared,  to  be 
Judges  of  the  said  High  Court ;  and  whereas,  on  the  sixth  day  of  July  one 
thousand  eight  hundred  and  sixty-three,  we  did,  in  accordance  with  the 
provisions  of  the  said  reciied  Act,  increase  the  number  of  Judges  of  the 
said  Court  to  a  Chief  Justice  and  seven  Judges,  and  whereas  by  the  said 
recited  Act  it  is  declared  lawful  for  Her  Majesty,  at  any  time  within  three 
years  after  the  establishment  of  the  said  High  Court,  by  Her  Letters  Patent 
to  revoke  all  or  such  parts  or  provisions  as  Her  Majesty  might  think  fit 
of  the  Letters  Patent  by  which  such  Court  was  established,  and  to  grant 
and  make  such  other  powers  and  provisions  as  Her  Majesty  might  think 
fit  and  as  might  have  been  granted  or  made  by  such  first  Letters  Patent : 

And  whereas  by  the  Act  of  the  twenty-eighth  year  of  our  reign, 
chapter  fifteen,  entitled  "  An  Act  to  extend  the  term  for  granting  fresh 
Letters  Patent  for  the  High  Courts  in  India,  and  to  make  further  provision 
respecting  the  territorial  jurisdiction  of  the  said  Courts,"  the  time  for 
issuing  fresh  Letters  Patent  has  been  extended  to  the  first  of  January  one 
thousand  eight  hundred  and  sixty-six  : 

And  whereas,  in  order  to  make  further  provisions  respecting  the 
constitution  of  the  said  High  Court  and  the  administration  of  justice 
thereby,  it  is  expedient  that  the  said  Letters  Patent,  dated  the  twenty-sixth 
of  June  one  thousand  eight  hundred  and  sixty -two,  should  be  revoked,  and 
that  some  of  the  powers  and  provisions  thereby  granted  and  made  should 
be  granted  and  made  with  amendments  and  additional  powers  and  provi- 
sions by  fresh  Letters  Patent  : 

1.  Now  know  ye  that  we,  upon  full  consideration  of  the  premisses 
and  of  our  especial  grace,  certain  knowledge,  and  mere  motion,  have 
thought  fit  to  revoke,  and  do  by  these  presents  (from  and  after  the  date  of 
the  publication  thereof  as  hereinafter  provided  and  subject  to  the  provi- 
sions thereof)  revoke,  our  said  Letters  Patent  of  the  twenty-sixth  of  June 
21 
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one  thousand  eight  hundred  and  sixty-two,  except  so  far  as  the  Letters 
Patent  of  the  fourth  year  of  His  Majesty  King  Qeorge  the  Fourth, 
dated  the  eighth  day  of  December  one  thousand  eight  hundred  and 
twenty-three,  establishing  a  Supreme  Court  at  Bombay,  were  revoked  or 
determined  thereby. 

2.  And  we  do  by  these  presents  grant,  direct,  and  ordain  that,  not- 
withstanding the  revocation  of  the  said  Letters  Patent  of  the  twenty-sixth 
of  June  one  thousand  eight  hundred  and  sixty-two,  the  High  Court  of 
Judicature,  cidled  the  High  Court  of  Judicature  at  Bombay,  shall  be  and 
continue  as  from  the  time  of  the  original  erection  and  establishment 
there  of  the  Hi^h  Court  of  Judicature  at  Bombay  for  the  Presidency  of 
Bombay  aforesaid,  and  that  the  said  Court  shaU  be  and  continue  a  court  of 
record,  and  that  all  proceedings  conmienced  in  the  said  High  Court  prior 
to  the  date  of  the  publication  of  these  Letters  Patent,  shall  be  continued  and 
depend  in  the  said  High  Court  as  if  they  had  commenced  in  the  said  High 
Court  after  the  date  of  such  publication,  and  that  all  rules  and  orders  in 
force  in  the  said  High  Court  immediately  before  the  date  of  the  publication 
of  these  Letters  Patent  shall  continue  in  force,  except  so  far  as  the  same  are 
altered  hereby  until  the  same  are  altered  by  competent  authority. 

3.  And  we  do  hereby  appoint  and  ordain  that  the  person  and  persons 
who  shall,  immediately  before  the  date  of  the  publication  of  these  Letters 
Patent,  be  the  Chief  Justice  and  Judges,  or  acting  Chief  Justice  or  Judges, 
if  any,  of  the  said  High  Court  of  Judicature  at  Bombay,  shall  continue  to 
be  the  Chief  Justice  and  Judges  or  acting  Chief  Justices  or  Judges  of  the 
said  High  Court  until  further  or  other  provision  shall  be  made  by  us  or  our 
heirs  and  successors  in  that  behalf  in  accordance  with  the  said  redted  Act 
for  establishing  High  Courts  of  Judicature  in  India. 

4.  And  we  do  hereby  appoint  and  ordain  that  every  clerk  and  minis- 
terial officer  of  the  said  High  Court  of  Judicature  at  Bombay,  appointed 
by  virtue  of  the  said  Letters  Patent  of  the  twenty-sixth  of  June,  one 
thousand  eight  hundred  and  sixty-two,  shall  continue  to  hold  and  enjoy 
his  office  and  employment  with  the  salary  thereunto  annexed  until  he  be 
removed  from  such  office  and  employment,  and  he  shall  be  subject  to  the 
like  power  of  removal  regulations  and  provisions  as  if  he  were  appointed 
by  virtue  of  these  Letters  Patent. 

5.  And  we  do  hereby  ordtdn  that  the  Chief  Justice,  and  every  Judge 
who  shall  be  from  time  to  time  appointed  to  the  said  High  Court  of  Ju£- 
cature  at  Bombay,  previously  to  entering  upon  the  execution  of  the  duties 
of  his  office,  shall  make  and  subscribe  the  following  declaration  before  such 
authority  or  person  as  the  Governor  in  Council  may  commission  to  receive  it : 

"  I,  A.  B.,  appointed  Chief  Justice  (or  a  Judge)  of  the  High  Court  of 
Judicature  at  Bombay,  do  solemnly  declare  that  I  will  faithfully  peif orm 
the  duties  of  my  office  to  the  best  oi  my  ability,  knowledge,  and  judgmoit." 

6.  And  we  do  hereby  grant,  ordain,  and  appoint  that  the  said  High 
Court  of  Judicature  at  Bombay  sliall  have  and  use,  as  occasion  may  require, 
a  seal  bearing  a  device  and  impression  of  our  Royal  Arms  within  an 
exergue  or  label,  surrounding  the  same  with  this  inscription  :  "  The  Seal  of 
the  High  Court  at  Bombay.''    And  we  do  further  grant,  ordain,  and  appoint 
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that  the  said  seal  shall  be  delivered  to,  and  kept  in  the  custody  of,  the 
<}hief  Justice,  and  in  case  of  vacancy  of  the  office  of  Chief  Justice,  or 
during  any  absence  of  the  Chief  Justice,  the  same  shall  be  delivered  over 
and  kept  in  the  custody  of  the  person  appointed  to  act  as  Ctdet  Justice 
under  the  provisions  of  Section  7  of  the  saia  recited  Act ;  and  we  do  further 
grant,  ordain,  and  appoint  that  whensoever  it  shall  happen  that  the  office 
of  Chief  Justice  or  of  the  Judge  to  whom  the  custody  of  the  said  seal  be 
eommitted  shall  be  vacant,  the  said  High  Court  shall  be  and  is  hereby 
authorized  and  empowered  to  demand,  seize,  and  take  the  said  seal  from 
any  person  or  persons  whomsoever,  by  what  ways  and  means  soever  the 
same  may  have  come  to  his,  her,  or  their  possession. 

7.  And  we  do  hereby  further  grant,  ordain,  and  appoint  that  all  writs, 
summons,  precepts,  rules,  orders,  and  oliier  mandatory  process  to  be  used, 
issued,  or  awarded  by  the  said  High  Court  of  Judicature  at  Bombay,  shall 
run  and  be  in  the  name  and  style  of  us  or  of  our  heirs  and  successors,  and 
■hall  be  sealed  with  the  seal  of  the  said  High  Court 

8.  And  we  do  hereby  authorize  and  empower  the  Chief  Justice  of 
the  said  High  Court  of  Judicature  at  Bombay  from  time  to  time,  as 
occasion  may  require,  and  subject  to  any  rules  and  restrictions  which  mav 
be  prescribed  by  the  Governor  in  Council,  to  appoint  so  many  and  such 
clerks  and  other  ministerial  officers  as  shall  be  lound  necessary  for  the 
administration  of  justice  and  the  due  execution  of  all  the  powers  and 
authorities  granted  and  committed  to  the  said  High  Court  by  these  our 
Letters  Patent.  And  we  do  hereby  ordain  that  eveir  such  appointment 
shall  be  forthwith  submitted  to  the  approval  of  the  Governor  in  Council, 
and  shall  be  either  confirmed  or  disallowed  by  the  Governor  in  Council. 
And  it  is  our  further  will  and  pleasure,  and  we  do  hereby  for  us,  our  heirs 
and  successors,  give,  grant,  direct,  and  appoint  all  and  every  the  officers 
and  clerks  to  be  appointed  as  aforesaid  shall  have  and  receive  respectively 
such  reasonable  salaries  as  the  Chief  Justice  shall  from  time  to  time  appoint 
for  .each  office  and  place  respectively,  and  as  the  Governor  in  Council, 
subject  to  the  control  of  the  Governor-General  in  Council,  shall  approve 
of  :  Provided  alwavs,  and  it  is  our  will  and  pleasure,  that  all  and  every 
the  officers  and  clerks  to  be  appointed  as  aforesaid  shall  be  resident  within 
the  limits  of  the  jurisdiction  of  the  said  Court  so  long  as  they  shall  hold 
their  respective  offices,  but  this  proviso  shall  not  interfere  with  or  preju- 
dice the  right  of  any  officer  or  clerk  to  avail  himself  of  leave  of  absence 
under  any  rales  prescribed  by  the  Governor  in  Council,  and  to  absent  him- 
self from  the  said  limits  during  the  term  of  such  leave  in  accordance  with 
the  said  rules. 

ADMISSION  OF  ADVOCATES,  VAKEELS,  AND  ATTORNEYa 

9.  And  we  do  hereby  authorize  and  empower  the  said  High  Court 
of  Judicature  at  Bombay  to  approve,  admit,  and  enrol  such  and  so  many 
advocates,  vakeels,  and  attorneys  as  to  the  said  High  Court  shall  seem 
meet,  and  such  advocates,  vakeels,  and  attorneys  shfJl  be  and  are  hereby 
authorized  to  appear  for  the  suitors  of  the  said  High  Court,  and  to  plead 
or  to  act  or  to  plead  and  act  for  the  said  suitors  according  as  the  said 
High  Court  may  by  its  rides  and  directions  determine,  and  subject  to 
sudi  rules  and  directions. 
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10.  And  we  do  hereby  ordain  that  the  said  High  Court  of  Jadica- 
tare  at  Bombay  shall  have  power  to  make  rales  for  the  qualification  and 
admission  of  proper  persons  to  be  advocates,  vakeels,  and  attomeys-at- 
law  of  the  said  High  Court,  and  shall  be  empowered  to  remove,  or  to 
suspend  from  practice  on  reasonable  cause,  the  said  advocates,  vakeels,  or 
attomeys-at-law,  and  no  person  whatsover  but  such  advocates,  vakeels, 
or  attorneys  shall  be  allowed  to  act  or  to  plead  for  or  on  behdf  of  any 
suitor  in  the  said  High  Court,  except  that  any  suitor  shall  be  allowed  to 
appear,  plead,  or  act  on  his  own  behalf  or  on  behalf  of  a  co-suitor. 

CIVIL  JURISDICTION  OF  THE  HIGH  COURT. 

11.  And  we  do  Hereby  ordain  that  the  said  High  Court  of  Judica- 
ture at  Bombay  shall  have  and  exercise  ordinary  original  civil  jurisdic- 
tion within  such  local  limits  as  may  from  time  to  time  be  declared  and 

f>rescribed  by  any  law  made  by  the  Governor  in  Council,  and  until  some 
ocal  limits  shall  be  so  declared  and  prescribed  within  the  limits 
of  the  local  jurisdiction  of  the  said  High  Court  of  Bombay  at  the  date  of 
the  publication  of  these  presents,  and  the  ordinary  original  civil  jurisdic- 
tion of  the  said  High  Court  shall  not  extend  beyond  the  limits  for  the 
time  being  declared  and  prescribed  as  the  local  limits  of  such  jurisdiction. 

12.  And  we  do  further  ordain  that  the  said  High  Court  of  Judicature 
at  Bombay,  in  the  exercise  of  its  ordinary  original  civil  jurisdiction,  shall 
be  empowered  to  receive,  try,  and  determine  suits  of  every  description  if, 
in  the  case  of  suits  for  land  or  other  immoveable  property,  such  land  or 

Eroperty  shaU  be  situated,  or  ift  all  other  cases  if  the  cause  of  action  shall 
ave  arisen  either  wholly,  or  in  case  the  leave  of  the  Court  shall  have  been 
first  obtained  in  part,  within  the  local  limits  of  the  ordinary  original 
jurisdiction  of  the  said  High  Court ;  or  if  the  defendant  at  the  time  of  the 
commencement  of  the  suit  shall  dwell  or  carry  on  business  or  personally 
work  for  gain  within  such  limits,  except  that  the  said  High  Court  shaU 
not  have  such  original  jurisdiction  in  cases  falling  within  the  jurisdiction 
of  the  Small  Cause  Court  at  Bombay  in  which  the  debt,  or  damage,  or 
value  of  property  sued  for  does  not  exceed  one  hundred  rupees. 

13.  And  we  do  further  ordain  that  the  said  High  Court  of  Judica- 
ture at  Bombay  shall  have  power  to  remove  and  to  try  and  determine,  as 
a  Court  of  extraordinary  original  jurisdiction,  any  suit  being  or  falling 
within  the  jurisdiction  of  any  Court,  whether  within  or  without  the 
Presidency  of  Bombay,  subject  to  its  superintendence,  when  the  said  High 
Court  shall  think  proper  to  do  so  either  on  the  agreement  of  the  parties 
to  that  effect  or  for  purposes  of  justice,  the  reasons  for  so  doing  being 
recorded  on  the  proceedings  of  the  said  High  Court. 

14.  And  we  do  further  ordain  that  where  plaintiff  has  several 
causes  of  action  against  defendant,  such  causes  of  action  not  being  for 
land  or  other  immoveable  property,  and  the  said  High  Court  shall  have 
original  jurisdiction  in  respect  of  one  of  such  causes  of  action,  it  shall 
be  lawful  for  the  said  High  Court  to  call  on  the  defendant  to  show  cause 
why  the  several  causes  of  action  should  not  be  joined  together  in  one 
suit,  and  to  make  such  order  for  trial  of  the  same  as  to  the  said  High 
Court  shall  seem  fit. 
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15.  And  we  do  farther  ordain  that  an  appeal  shall  lie  to  the  said 
High  Court  of  Judicature  at  Bombay  from  tne  judgment  (not  being  a 
sentence  or  order  passed  or  made  in  any  criminal  trial)  of  one  Judge  of 
the  said  High  Court  or  of  one  Judge  of  any  Division  Court  pursuant  to 
Section  13  of  the  said  recited  Act,  and  that  an  appeal  shall  also  lie  to 
the  said  High  Court  from  the  judgment,  not  being  a  sentence  or  order  as 
aforesaid  of  two  or  more  Judges  of  the  said  High  Court  or  of  such 
Division  Court  wherever  such  Judges  are  equally  divided  in  opinion  and 
do  not  amount  in  number  to  a  majority  of  the  whole  of  the  Judges  of 
the  said  High  Court  at  the  time  being,  but  that  the  right  of  appeal  from 
other  judgments  of  Judges  of  the  said  High  Court  or  of  such  Division 
Court  sh«3l  be  to  us,  our  heirs,  or  successors  in  our  or  their  Privy 
Council,  as  hereinafter  provided. 

16.  And  we  do  further  ordain  that  the  said  High  Court  of  Judica- 
ture at  Bombay  shall  be  a  Court  of  Appeal  from  the  Civil  Courts  of  the 
Presidency  of  Bombay  and  from  all  other  Courts  subject  to  its  superin- 
tendence, and  shall  exercise  appellate  jurisdiction  in  such  cases  as  are 
subject  to  appeal  to  the  said  High  Court  by  virtue  of  any  laws  or  regula- 
tions now  in  force. 

17.  And  we  do  further  ordain  that  the  said  High  Comt  of  Judicature 
at  Bombay  shall  have  the  like  power  and  authority,  with  respect  to  the 

?erson8  and  estates  of  infants,  idiots,  and  lunatics  within  the  Bombay 
Residency,  as  that  which  was  vested  in  the  said  High  Court  inunediately 
before  the  publieation  of  these  presents. 

18.  And  we  do  further  ordain  that  the  Court  for  relief  of  Insolvent 
Debtors  at  Bombay  shall  be  held  before  one  of  the  Judges  of  the  said  High 
Court  of  Judicature  at  Bombay,  and  the  said  High  Court  and  any  such 
Judge  thereof  shall  have  and  exercise  within  the  Presidency  of  Bombay  such 
powers  and  authorities,  with  respect  to  original  and  appellate  jurisdiction 
and  otherwise,  as  are  constituted  by  the  laws  relating  to  insolvent  debtors 
in  India. 

LAW  TO  BE  ADMINISTERED  BY  THE  HIGH  COURT. 

19.  And  we  do  further  ordain  that,  with  respect  to  the  law  or  equity 
to  be  applied  to  each  case  coming  before  the  said  High  Court  of  Judica- 
ture at  Bombay  in  the  exercise  of  its  ordinary  original  civil  jurisdiction, 
such  law  or  equity  shall  be  the  law  or  equity  which  would  have  been 
applied  by  the  said  High  Court  to  such  case  if  these  Letters  Patent  had 
not  issued. 

20.  And  we  do  further  ordain  that,  with  respect  to  the  law  or  equity 
and  rule  of  good  conscience  to  be  applied  to  each  case  coming  before  the 
said  High  Court  of  Judicature  at  Bombay  in  the  exercise  of  its  extraordi- 
nary original  civil  jurisdiction,  such  law  or  equity  and  rule  of  good  con- 
iBcience  shall  be  the  law  or  equity  and  rule  of  good  conscience  which  would 
have  been  applied  to  such  case  by  any  local  Court  having  jurisdiction 
therein. 

21.  And  we  do  further  ordain  that,  with  respect  to  the  law  or  equity 
and  rule  of  good  conscience  to  be  applied  by  the  said  High  Court  of 
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Judicatare  at  Bombay  to  each  case  oomiog  before  it  in  the  tzerciee  of  its 
appellate  jurisdiction,  snch  law  or  equity  and  role  of  rood  conscience  shall 
be  the  law  or  equity  and  role  of  good  conscience  whicn  the  Court,  in  which 
the  proceedings  in  such  case  were  originally  instituted,  ought  to  hare 
applied  to  such  case. 

CRIMINAL  JURISDICTION. 

5^  And  we  do  further  ordain  that  the  said  High  Court  of  Judica- 
ture at  Bombay  shall  have  ordinary  original  criminal  jurisdiction  within 
the  local  limits  of  its  ordinary  original  civil  jurisdiction,  and  also  in  respect 
of  all  persons  beyond  such  limits  over  whom  the  said  High  Court  of 
Judicature  at  Bombay  shall  have  criminal  jurisdiction  at  the  date  of  the 
publication  of  these  presents. 

23.  And  we  do  further  ordain  that  the  said  High  Court  of  Judicature 
at  Bombay,  in  the  exercise  of  its  ordinary  original  criminal  jurisdiction, 
shall  be  empowered  to  try  all  persons  brought  before  it  in  due  course  of 
law. 

24.  And  we  do  further  ordain  that  the  said  Hi^fh  Court  of  Judi- 
cature at  Bombay  shall  have  extraordinary  ori^nal  criminal  jurisdiction 
over  all  persons  residing  in  places  within  the  jurisdiction  of  any  Court 
now  subject  to  the  superintendence  of  the  said  High  Court,  and  shall 
have  autnority  to  try  at  its  discretion  any  such  person  brought  before 
it  on  charges  preferred  by  the  Advocate-General,  or  by  any  magistrate  or 
Other  officer  specially  empowered  by  the  Government  in  that  behalf. 

\ 

25.  And  we  do  further  ordain  that  there  shall  be  no  appeal  to  the 
said  High  Court  of  Judicature  at  Bombay  from  any  sentence  or  order 
passed  or  made  in  any  criminal  trial  before  the  Court  of  original  criminid 
jarisdiction  which  may  be  constituted  by  one  or  more  Judges  of  the  said 
High  Court ;  but  it  shall  be  at  the  discretion  of  any  such  Oourt  to  reserve 
any  point  or  points  of  law  for  the  opinion  of  fhe  said  High  Court 

26.  And  we  do  further  ordain  that,  on  such  point  or  points  of  law 
being  so  reserved  as  aforesaid,  or  on  its  being  certified  bv  the  said  Advo- 
cate-General that  in  his  judgment  there  is  an  error  in  the  decision  of  a 
point  or  points  of  law  decided  by  the  Court  of  original  criminal  jurisdic- 
tion, or  tnat  a  point  or  points  of  law  which  has  or  have  been  decided  by 
the  said  Court  should  be  further  considered,  the  said  High  Court  shall 
have  full  power  and  authority  to  review  the  case  or  such  part  of  it  as  may 
be  necessary,  and  finally  determine  such  point  or  points  of  law,  and  there- 
upon to  alter  the  sentence  passed  by  the  Court  of  original  jurisdiction, 
and  to  pass  such  judgment  and  sentence  as  to  the  said  High  Court  shall 
seem  right. 

27.  And  we  do  further  ordain  that  the  said  High  Court  of  Judicature 
at  Bombay  shall  be  a  Court  of  appeal  from  the  criminal  courts  of  the 
Presidency  of  Bombay,  and  from  all  other  Courts  subject  to  its  superintend- 
ence ;  and  shall  exercise  appellate  jurisdiction  in  such  cases  as  are  subject 
to  appeal  to  the  said  High  Court  by  virtue  of  any  law  now  in  force. 

28.  And  we  do  further  ordain  that  the  said  High  Court  of  Judica- 
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tare  at  Bombay  shall  be  a  Court  of  reference  and  revision  from  the  crimi- 
nal Courts  subject  to  its  appellate  jurisdiction,  and  shall  have  power  to  hear 
and  determine  all  such  cases  referred  to  it  by  the'  Session  Judges  or  by 
any  other  oflScers  now  authorised  to  refer  cases  to  the  said  High  Court, 
and  to  revise  all  such  cases  tried  by  any  officer  or  Court  possessing  crimi- 
nal jurisdiction  as  are  now  subject  to  reference  to,  or  revision  by,  the  said 
High  Court. 

29.  And  we  do  further  ordain  that  the  said  High  Court  shall  have 
power  to  direct  the  transfer  of  any  criminal  case  or  appeal  from  any 
court  to  any  other  court  of  equal  or  superior  jurisdiction,  and  also  to  direct 
the  preliminary  investigation  or  trial  of  any  criminal  case  by  any  officer 
or  Court  otherwise  competent  to  investigate  or  try  it,  though  such  case 
belongs  in  ordinary  course  to  the  jurisdiction  of  some  other  officer  or  Court. 

CRIMINAL  LAW. 

30.  And  we  do  further  ordain  that  all  persons  brought  for  trial 
before  the  said  High  Court  of  Judicature  at  Bombay,  either  in  the  exer- 
cise of  its  orifi^nal  jurisdiction  or  in  the  exercise  of  its  jurisdiction  as  a 
Court  of  appeal,  reference,  or  revision,  charged  with  any  offence  for  which 
provision  is  made  by  Act  No.  XLV.  of  1860,  called  the  Indian  Penal  Code, 
or  by  any  Act  amending  or  excluding  the  said  Act  which  mav  have  been 
passed  prior  to  the  publication  of  these  presents,  shall  be  liable  to  punish- 
ment under  the  said  Act  or  Acts,  and  not  otherwise. 

EXERCISE  OF  JURISDICTION  ELSEWHERE  THAN  AT  THE 
ORDINARY  PLACE  OF  SITTING  OF  THE  HIGH  COURT. 

31.  And  we  do  further  ordain  that  whenever  it  shall  appear  to  the 
Governor  in  Council  convenient  that  the  jurisdiction  and  power  by  these 
our  Letters  Patent,  or  by  the  recited  Act  vested  in  the  said  High  Court 
of  Judicature  at  Bombay,  should  be  exercised  in  any  place  within  the 

Srisdiction  of  any  Court  now  subject  to  the  superintendence  of  the  said 
igh  Court  other  than  the  usual  place  of  sitting  of  the  said  High  Court 
or  at  several  such  places  by  way  of  circuit,  the  proceedings  in  cases 
before  the  said  High  Court  at  such  place  or  places  shall  be  regulated  by 
any  law  relating  thereto  which  has  been,  or  may  be,  made  by  competent 
legislative  authority  for  India. 

ADMIRALTY  AND  VICE-ADMIRALTY  JURISDICTION. 

32.  And  we  do  further  ordain  that  the  said  High  Court  of  Judi- 
cature at  Bombay  shall  have  and  exercise  all  such  civil  and  maritime  juris- 
diction as  may  now  be  exercised  by  the  said  High  Court  as  a  Court  of 
Admiralty  or  Vice- Admiralty ;  and  also  such  jurisdiction  for  the  trial  and 
adjudication  of  prize  causes  and  other  maritime  questions  arising  in  India 
as  may  now  be  exercised  by  the  said  High  Court. 

33.  And  we  do  further  ordain  that  the  said  High  Court  of  Judicature 
at  Bombay  shall  have  and  exercise  all  such  criminal  jurisdiction  as  may  now 
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be  ezercifled  by  tbe  said  High  Ck>urt  as  a  Court  of  Admiralty  or  Vice-Ad- 
miralty, or  otherwise  in  connection  with  marine  matters  or  matters  of  prize. 

TEOTAMENTARY  AND  INTESTATE  JURISDICTION. 

34.  And  we  do  further  ordain  that  the  said  High  Court  of  Judicature 
at  Bombay  shall  have  the  like  power  and  authority  as  that  which  may 
now  be  lawfully  exercised  by  the  said  High  Court  in  relation  to  the  granting 
of  probates  of  lost  wills  and  testaments  and  letters  of  administration  of 
the  goods,  chattels,  credits,  and  all  other  effects  whatsoever  of  persons 
dying  intestate,  whether  within  or  without  the  Presidency  of  Bombay. 
Provided  always  that  nothing  in  these  Letters  Patent  contained  shall  inter- 
fere with  the  provisions  of  any  law  which  has  been  made  by  competent 
legislative  authority  for  India,  by  which  power  is  given  to  any  other  Court 
to  grant  such  probates  and  letters  of  administration. 

MATRIMONIAL  JURISDICTION. 

35.  And  we  do  further  ordain  that  the  said  High  Court  of  Judica- 
ture at  Bombay  shall  have  jurisdiction  within  the  Presidency  of  Bombay 
in  matters  matrimonial  between  our  subjects  professing  the  Christiaa 
religion.  Provided  always  that  nothing  herein  contained  shall  be  held  to 
interfere  with  the  exercise  of  any  jurisdiction  in  matters  matrimonial  by 
any  Court  not  established  by  Royal  Charter  within  the  said  Presidency 
lawfully  possessed  thereof. 

POWERS  OF  SINGLE  JUDGES  AND  DIVISION  COURTS. 

36.  And  we  do  hereby  declare  that  any  function  which  is  hereby 
directed  to  be  performed  by  the  said  High  Court  of  Judicature  at 
Bombay,  in  the  exercise  of  its  original  or  appellate  jurisdiction,  may 
be  performed  by  any  Judge  or  any  Division  Court  thereof  appointed  or 
constituted  for  such  purpose  under  the  provisions  of  the  thirteenth  section 
of  the  aforesaid  Act  of  the  twenty-fourth  and  twenty-fifth  years  of  our 
reign  ;  and  if  such  Division  Court  is  composed  of  two  or  more  Judges,  and 
the  Judges  are  divided  in  opinion  as  to  the  decision  to  be  given  on  any 
point,  such  point  shall  be  decided  according  to  the  opinion  of  the  majority 
of  the  Judges,  if  there  shall  be  a  majority,  but  if  the  Judges  should  hd 
equally  divided,  then  the  opinion  of  the  senior  Judge  shall  prevail. 

CIVIL  PROCEDURE. 

37.  And  we  do  further  ordain  that  it  shall  be  lawful  for  the  said 
High  Court  of  Judicature  at  Bombay  from  time  to  time  to  make  rules 
ana  orders,  for  the  purpose  of  regulating  all  proceedings  in  civil  cases 
which  may  be  brought  before  the  said  High  Court,  including  proceed- 
ings in  its  admiralty,  vice-admiralty,  testamentary,  intestate,  and  matri- 
monial jurisdictions  respectively.  Provided  always  that  tJie  said  High 
Court  shall  be  guided  in  making  such  rules  and  orders  as  far  as  pos- 
sible by  the  provisions  of  the  (^de  of  Civil  Procedure,  being  an  Act 
passed  by  the  Govemor-Gteneral  in  Council  and  being  Act  No.  VIII. 
of  1859,  and  the  provisions  of  any  law  which  has  been  made  amending 
or  altering  the  same  by  competent  legislative  authority  for  India. 
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CRIMINAL  PROCEDURE. 


38.  And  we  do  farther  ordain  that  the  Droceedings  in  all  criminal 
cases  which  shall  he  hrought  before  the  said  High  Court  of  Judicature  at 
Bombay,  in  the  exercise  of  its  ordinary  original  criminal  jurisdiction, 
and  also  in  all  other  criminal  cases  over  which  the  said  High  Court  had 
jaiisdiction  inmiediately  before  the  publication  of  these  presents,  shall  be 
regulated  by  the  procedure  and  practice  which  was  in  use  in  the  said 
High  Court  immediately  before  such  publication,  subject  to  any  law 
which  has  been  or  may  be  made  in  relation  thereto  by  competent  legis- 
lative authority  for  India,  and  that  the  proceedings  in  all  other  criminal 
cases  shall  be  regulated  by  the  Code  of  Criminal  Procedure  prescribed  by 
an  Act  passed  by  the  Governor-General  in  Council  and  being  Act  No.  XX  V. 
of  1861,  or  by  such  further  or  other  laws  in  relation  to  criminal  procedure 
as  may  have  been  or  may  be  made  by  such  authority  as  aforesaid. 

APPEALS  TO  PRIVY  COUNCIL. 

39.  And  we  do  further  ordain  that  any  person  or  persons  may  appeal 
to  us,  our  heirs,  and  successors,  in  our  or  their  Privy  Council,  in  any  matter 
not  being  of  criminal  jurisdiction,  from  any  final  judgment,  decree,  or  order 
of  the  said  High  Court  of  Judicature  at  Bombay  made  on  appeal,  and 
from  any  final  judgment,  decree,  or  order  made  in  the  exercise  of  original 
jurisdiction  by  Judges  of  the  said  High  Court,  or  of  any  Division  Court 
from  which  an  appeal  shall  not  lie  to  the  said  High  Court  under  the 
provision  oontain€4  in  the  fifteenth  clause  of  ^ese  presents.  Provided  in 
either  case  that  the  sum  or  matter  at  issue  is  of  the  amount  or  value  of 
not  less  than  10,000  rupees,  or  that  such  judgment,  decree,  or  order  shall 
involve,  directly  or  indirectly,  some  claim,  demand,  or  question  to  or 
respecting  property  amounting  to,  or  of  the  value  of,  not  less  than  10,000 
rupees,  or  rrom  any  other  final  judgment,  decree,  oi'  order  made  either  on 
appeal  or  otherwise  as  aforesaid,  when  the  said  High  Court  shall  declare 
that  the  casd  is  a  fit  one  for  appeal  to  us,  our  heirs,  or  successors,  in  our 
or  their  Privy  Council ;  subject  always  to  such  rules  and  orders  as  are 
now  in  force  or  may  from  time  to  time  be  made  respecting  appeals  to 
ourselves  in  Council  from  the  Courts  of  the  said  Presidency,  except  so 
far  as  the  said  existing  rules  and  orders  respectively  are  hereby  varied, 
and  subject  also  to  such  further  rules  and  orders  as  we  may,  with  the 
advice  of  our  Privy  Council,  hereafter  make  in  that  behalf. 

40.  And  we  further  ordain  that  it  shall  be  lawful  for  the  said 
High  Court  of  Judicature  at  Bombay  at  its  discretion  on  the  motion,  or 
if  the ,  said  High  Court  be  not  sitting,  then  for  any  Judge  of  the  said 
High  Court,  upon  the  petition,  of  any  party  who  considers  himself 
aggrieved  by  any  preliminary  or  interlocutary  judgment,  decree,  order,  or 
sentence  of  the  said  High  Court  in  any  such  proceeding  as  aforesaid,  not 
being  of  criminal  jurisdiction,  to  grant  permission  to  such  party  to 
appeal  against  the  same  to  us,  our  heirs,  and  successors,  in  our  or  their 
Privv  Council,  subject  to  the  same  rules,  regulations,  and  limitations  as 
are  herein  expressed  respecting  appeals  from  ^final  judgments,  decrees, 
orders,  and  sentences. 

2? 
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41.  And  we  do  farther  ordain  that  from  any  judgment,  order,  or 
sentence  of  the  said  High  Court  of  Judicature  at  Bombay,  made  in 
the  exercise  of  originsd  criminal  jurisdiction,  or  in  any  cruninal  case 
where  any  point  or  points  of  law  have  been  reserved  for  the  opinion  of  the 
said  High  Court  in  manner  hereinbefore  provided  by  anv  Court  whi<^ 
has  exercised  original  jurisdiction,  it  shall  be  lawful  tor  the  person 
aggrieved  by  such  judgment  order,  or  sentence  to  appeal  to  us,  our  heirs, 
or  successors  in  Council,  provided  the  said  High  Court  shall  declare  that  the 
case  is  a  fit  one  for  such  appeal,  and  under  such  conditions  as  the  said  High 
Court  may  establish  or  require,  subject  always  to  such  rules  and  orders  as 
we  may,  with  the  advice  of  our  rrivy  Council,  hereafter  make  in  that  behalf. 

42.  And  we  do  further  ordain  that,  in  all  cases  of  appeal  made  from 
any  judgment,  order,  sentence,  or  decree  of  the  said  High  Court  of  Judi- 
cature at  Bombay,  to  us,  our  heirs,  or  successors,  in  our  or  their  Privy 
Council,  such  High  Court  shall  certify  and  transmit  to  us,  our  heirs,  and 
successors,  in  our  or  tiieir  Privy  Council,  a  true  and  correct  copy  of  all 
evidence,  proceedings,  judgments,  decrees,  and  orders  had  or  made  in  such 
cases,  appealed  so  far  as  the  same  have  relation  to  the  matters  of  appeal, 
such  copies  to  be  certified  under  the  seal  of  the  said  High  Court  And  that 
the  said  Hi^h  Court  shall  also  certify  and  transmit  to  us,  our  heirs,  and 
successors,  m  our  or  their  Privy  Coundl,  a  copy  of  the  reasons  given  by  the 
Judges  of  such  Court,  or  by  any  of  such  Judges,  for  or  against  the  judg- 
ment or  determination  appealed  against  And  we  do  further  ordain 
that  the  said  High  Court  snail,  in  all  cases  of  appeal  to  us,  our  heirs^ 
or  successors,  conform  to  and  execute,  or  cause  to  be  executed,  such 

1'udgments  and  orders  as  we,  our  heirs,  or  successors,  in  our  or  their 
Mvy  Council,  shall  think  fit  to  make  in  the  premises,  in  such  manner 
as  any  original  judgment,  decree,  or  decretal  order,  or  other  order  or  rule 
of  the  said  High  Court,  should  or  might  have  been  executed. 

CALLS  FOR  RECORDS,  &c.,  BY  THE  GOVERNMENT. 

43.  And  it  is  our  further  will  and  pleasure  that  the  said  High  Court 
of  Judicature  at  Bombay  shall  comply  with  such  reauisitions  as  may  be 
made  by  the  Government  for  records,  returns,  ana  statements  in  such 
form  and  manner  as  such  Government  may  deem  proper. 

44.  And  we  do  further  ordain  and  declare  that  all  the  provisions 
of  these  our  Letters  Patent  are  subject  to  the  legislative  powers  of  the 
Governor-General  in  Council,  exercised  at  meetings  for  the  purpose  of 
making  laws  and  regulations,  and  also  of  the  Governor-General  in  cases  of 
emergencv,  under  ine  provisions  of  an  Act  of  the  twenty-fourth  and 
twenty-fifth  years  of  our  reign,  chapter  sixty-seven,  and  may  be  in  all 
respects  amended  and  altered  thereby. 

45.  And  it  is  our  further  will  and  pleasure  that  these  Letters  Pat^it 
shall  be  published  by  the  Governor  in  Council,  and  shall  come  into  opera- 
tion from  and  after  the  date  of  such  publication,  and  that  from  and  after 
the  date  on  which  effect  shall  have  been  cdven  them,  so  much  of  the  afore- 
said Letters  Patent  granted  by  His  Majesty  King  George  Ihe  Fourth  as  was 
not  revoked  or  determined  by  the  said  Letters  Patent  of  the  twenty-sixth 
of  June  one  thousand  eight  hundred  and  sixty-two,  and  is  consistent 
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with&e6e  Letters  Patent,  shall  cease,  detenniiie,  and  be  utterly  void  to  all 
intents  and  purposes  whatsoever. 

In  witness  thereof  we  have  caused  these  our  Letters  to  be  made 
Patent.  Witness  ourselves  at  Westminster,  the  twenty-eighth  day  of 
December  in  the  twenty-ninth  year  of  our  reign. 

By  Warrant  under  the  Queen's  Sign  Manual, 

(Signed)    C.  ROMILLY, 

By  order  of  His  Excellency  the  €k>vemor  in  Council. 

PRIVY  COUNCIL. 

It  is  proposed  to  repeal  the  various  enactments  relating  to  the  Privy 
Council  by  a  bill  now  under  consideration.  They  have  therefore  been 
omitted. 

SMALL  CAUSE  COURXa 

Act  No.  XI.  op  1865. 

An  Act  to  comolidcUe  and  amend  the  Law  relating  to  Chwrts  of  SmcUl 
Causes  beyond  the  local  limits  of  the  ordinary  Civil  Jurisdiction  of  the 
High  Courts  of  Judicature. 

Whereas  it  is  expedient  to  consolidate  and  amend  the  law  relating  to 
Courts  of  Small  Causes  beyond  the  local  limits  of  the  ordinary  original 
civil  jurisdiction  of  the  High  Courts  of  Judicature;  It  is  enact^  as 
follows : 

1.  In  this  Act,  unless  there  be  something  repugnant  in  the  subject  or 
context — 

Words  importing  the  singular  NUMBER  include  the  plural,  and  words 
importing  the  plural  number  include  the  singular. 

Words  importing  the  masculine  GENDER  include  females. 

'  JUDGE*  includes  an  Acting  Judge. 

'  SECTION'  means  a  Section  of  this  Act. 

'COURT  OF  SMALL  CAUSES'  means  a  Court  constituted  under 
this  Act. 

And  in  evenr  part  of  British  India  in  which  this  Act  operates, '  LOCAL 
€K)yERNMEN'r  denotes  the  person  authorised  to  administer  the  Execu- 
tive (jk>vemment  in  such  part ;  and  *  HIGH  COURT'  denotes  the  highest 
CSvil  Coiut  of  Appeal  having  jurisdiction  therein. 

2.  Any  Courts  of  Small  Causes  now  in  existence,  which  shall  have 
been  constituted  under  Act  No.  XLII.  of  1860,  shall  be  considered  as 
constituted  under  this  Act  within  the  territorial  limits  of  the  jurisdiction 
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aasigned  to  tnch  Coarts  under  the  said  Act  XLII.  of  1860,  or  which  may 
hereafter  be  assigned  to  them  under  the  next  following  Section,  and  ahaU 
be  subject  to  all  uie  provisions  contained  herein.^ 

3.  The  Local  Goyemment  may,  with  the  previous  sanction  of  the 
Gh)vemor-Geoeral  of  India  in  Council,  constitute,  for  the  trial  of  suits  under 
this  Act,  Courts  of  Small  Causes,  with  such  establishment  of  officers  as 
may  be  necessary,  at  any  places  within  the  territories  under  such  Q^vem- 
ment  Whenever  a  Court  of  Small  Causes  shall  be  so  constituted,  the  local 
Government  shall  fix  the  TERHITORIAL  limits  of  the  JURISDICTIOK 
of  Such  Court,  and  may  from  time  to  time  alter  the  limits  so  fixed.  The 
Local  Government  may  abolish  any  Court  of  Small  Causes. 

4.  Every  Court  of  Small  Causes  shall  use  a  SEAL  bearing  the  follow- 
ing inscription  in  English  and  in  the  language  of  the  Court — *  Court  of 
Small  Causes  of  ,* — and  shall  be  subject  to  the 
general  control  and  orders  of  the  High  Court. 

5.  Courts  of  Small  Causes  shall  be  held  at  such  place  or  places  within 
the  local  limits  of  their  respective  jurisdiction  as  shall  from  time  to  time 
be  appointed  by  the  Local  Government. 

6.  The  following  are  the  SUITS  which  shall  be  COGNIZABLE  by 
Courts  of  Small  Causes,  namely— claims  for  monev  due  on  bond  or  other 
contract,  or  for  rent  or  for  personal  property,  or  tor  the  value  of  such  pro- 
perty, or  for  damages,  When  the  debt,  damage,  or  demand  does  not  exceed 
in  amount  or  value  the  sum  of  five  huudred  rupees,  whether  on  balance  of 
account  or  otherwise  :  Provided  that  no  action  shall  lie  in  any  such  Court 

(1)  On  a  balance  of  partnership  account,  unless  the  balance  shall 
have  been  struck  by  the  parties  or  their  agents. 

(2)  For  a  share,  or  part  of  a  share,  under  an  intestacy ;  or  for  a 
legacy  or  part  of  a  legacy,  under  a  WiU. 

(3)  For  the  recovery  of  damages  on  account  of  an  alleged  personal 
injury,  unless  actual  pecuniary  damage  shall  have  resulted  from  the  injury. 

(4)  For  any  claim  for  the  rent  of  land,  or  other  claim  for  which  a 
suit  may  now  be  brought  before  a  revenue  officer,  unless,  as  regards 
arrears  of  rent  for  which  such  suit  may  be  brought,  the  Judge  of  the 
Court  of  Small  Causes  shall  have  been  expressly  invested  by  the  Local 
Government  with  jurisdiction  over  claims  to  such  arrears. 

7.  The  Local  Government  may  extend  the  jurisdiction  of  any  Court 
of  Small  Causes,  in  suits  of  the  nature  described  in  the  last  preceding 
Section  and  thereby  made  cognizable  by  Courts  of  Small  Causes,  to  an 
amount  not  exceeding  one  thousand  rupees. 

8.  Courts  of  Small  Causes  may  try  all  such  suits  as  are  described  in 
the  sixth  Section,  and  thereby  made  cognizable  by  Courts  of  Small  Causes, 
if  the  defendant  at  the  time  of  the  commencement  of  the  suit  shall  dwfdl, 
or  personally  work  for  gain  or  carry  on  business,  within  the  local  limits  of 

*  The  rest  of  section  2  was  rapealed  by  Act  14  of  1870.— See  Repealing  Enactments, 
p.  75. 
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the  jurisdiction  of  such  Ck)art  ;  or  if  the  cause  of  action  arose  within  the 
said  local  limits,  and  the  defendant,  at  the  time  of  the  commencement  of 
the  suit,  shall  by  his  servant  or  agent  carry  on  business  or  work  for  gain 
within  those  limits. 

Ea^lanatUmi, — (a)  Where  a  person  has  a  permanent  dwelling  at 
one  place,  and  also  a  lodgine  at  another  place  for  a  temporary  purpose 
onl^,  he  shall  be  deemed  to  awell  at  both  places  in  respect  of  any  cause  of 
action  arising  at  the  place  where  he  has  such  temporary  lodging. 

(b)  A  C!orporation  or  Ck>mpany  shall  be  deemed  to  carry  on  business 
at  its  sole  or  principal  office,  or  at  any  place  where  it  has  also  a  subordinate 
office,  in  respect  of  any  cause  of  action  arising  at  such  place. 

(c)  The  '  business'  contemplated  in  this  Section  must  be  carried  on 
at  some  fixed  place  for  at  least  a  certain  time. 

9.  SUITS  AGAINST  the  Local  GOVERNMENT  or  against  the 
Government  of  India  shall  be  brought  in  the  Court  having  jurisdiction 
at  the  place  which  is  the  seat  of  sncfi  Government. 

10.  SUITS  AGAINST  the  SECRETARY  OF  STATE  shall  be  brought 
in  the  Court  having  jurisdiction  at  the  place  which  is  the  seat  of  the  Local 
€k>vemment  for  the  territories  in  which  the  cause  of  action  arose. 

11.  SERVICE  OF  a  SUMMONS  issued  under  this  Act  on  any  servant 
or  agent  by  whom  the  defendant  may  carry  on  business  or  work  for  gain, 
shall  be  deemed  to  be  Kood  service  upon  the  defendant,  provided  that  such 
agent  or  servant  himselt,  at  the  time  of  such  service,  personally  carries  on 
the  business  or  work  for  gain  for  the  defendant  within  the  local  limits  of 
the  jurisdiction  of  the  Court  in  which  the  suit  is  brought. 

12.  Wherever  a  Court  of  Small  Causes  is  constituted  under  this  Act, 
NO  SUIT  COGNIZABLE  by  such  Court  SHALL  BE  HEARD  or  deter- 
mined IN  any  OTHER  COURT  having  jurisdiction  within  the  local  limits 
of  the  jurisdiction  of  such  Court  of  Small  Causes  :  Provided  that  nothing 
in  this  Act  shall  be  held  to  take  away  the  jurisdiction  which  a  Magistrate, 
or  a  person  exercising  the  powers  of  a  Magistrate  or  an  Assistant  or  Deputy 
Magistrate,  can  now  exercise  in  regard  to  debts  or  other  claims  of  a  civil 
nature  ;  or  the  jurisdiction  which  can  be  exercised  by  Village  MoonsifiEs, 
or  Village  or  District  Panchayats,  under  the  provisions  of  the  Madras 
Code  ;  or  by  Military  Courts  of  Requests,  or  by  Cantonment  Joint  Magis- 
trates invested  with  civil  jurisdiction  under  Act  III.  of  1859  (for  conferring 
(Xvil  Jurisdiction  in  certain  ca$es  upon  Cantonment  Joint  MagietrateSf  and 

for  conaUtuHng  those  Officers  Registers  of  Deeds)  ;  or  by  a  single  officer 
duly  authorised  and  appointed  undef  the  Rules  in  force  in  the  Presidencies 
of  Madras  and  Bombay  respectively,  for  the  trial  of  small  suits  in  military 
Bazaars  in  Cantonments,  and  Stations  occupied  by  the  troops  of  those 
Presidencies  respectively  ;  or  by  Panchayats  in  regard  to  suits  against  Mili- 
tary persons,  according  to  the  Rules  in  force  in  the  Presidency  of  Madras. 

13.  Every  Court  of  Small  Causes  shall  (except  as  hereinafter  pro- 
vided) be  held  before  a  JUDGE  appointed  by  the  Local  Government,  and 
who  shall  receive  such  salary  as  the  Governor-General  of  India  in  Council 
may  from  time  to  time  determine.    Such  Judge  shall  be  the  Judge  either 
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of  one  snch  Court  or  of  two  or  more  rack  Courts  as  the  Local  Govern- 
ment shall  appoint,  but,  ezoept  as  hereinafter  provided,  he  shall  not 
exercise  any  civil  jurisdiction  except  under  the  provisions  of  this  Act 

14.  It  shall  be  lawful  for  any  Jud^^  who  is  the  Judge  of  two  or 
more  Courts  of  Small  Causes,  to  fix.  subject  to  the  orders  of  the  Local 
Gk)vernment,  or,  in  territories  under  the  immediate  administration  of  the 
Government  of  India,  of  the  Chief  Commissioner  or  other  principal  <^vU 
authority,  the  times  at  which  he  will  go  on  CIRCUIT,  and  the  dates  on 
which  his  sitting^  in  the  several  Courts  of  which  he  is  Judge  shall  com- 
mence. Notice  of  such  times  and  dates  shall  be  published  in  the  Official 
Ocusette.  and  at  such  places  and  in  such  manner  as  the  Local  Government, 
or  Chief  Commissioner,  or  other  authority  as  aforesaid,  shall  think  fit  to 
direct  in  that  behalf. 

15.  The  Local  Government  may  from  time  to  time  invest  any  person 
with  ike  powers  of  a  JUDGE  of  a  Court  of  Small  Causes  under  this  Act 
FOR  a  LIMITED  PERIOD,  or  for  specific  periods  in  each  year  only,  and 
declare  in  what  Court  or  Courts  of  Small^  Causes  such  powers  shall  be 
exercised  by  snch  person.  Any  person  so  invested  shall,  m  all  Courts  in 
which  the  Local  Government  shall  have  declared  that  he  shall  exercise 
the  said  powers,  have  all  such  powers  as  might  in  such  Courts  be  exercised 
by  a  Judge  of  the  said  Courts  appointed  under  the  thirteenth  Section. 

16.  If  it  shall  be  declared  by  the  Local  (jk>vemment  that  any  person 
invested  under  the  last  preceding  Section  with  the  powers  of  a  Judge  of . 
a  Court  of  Small  Causes  shall  exercise  those  powers  in  a  Court  of  which 
there  is  a  Judge  appointed  under  the  thirteenth  Section,  the  person  so 
invested  shall  exercise  a  JURISDICTION  concurrent  with  that  of  such 
Judge.  The  Local  Government  shall  from  time  to  time  make  Rules  to 
provide  for  the  distribution  of  business  between  anv  person  so  inveetcMl 
and  any  Judge  in  whose  Court  it  may  be  declared  that  such  person  shall  . 
exercise  his  powers,  and  ^nerally  for  regelating  and  defijiing  the  duties 
and  relative  positions  of  Judges  of  Courts  of  Small  Causes  and  persons  so 
invested  as  aforesaid  :  Proviaed  always  that  no  such  Rule  shall  be  in  any 
way  inconsistent  with  the  provisions  of  this  Act. 

17.  Every  person  invested  with  the  powers  of  a  Judge  of  a  Court  of 
Small  Causes  under  the  fifteenth  Section  shall  receive  such  REMUNERA- 
TION as  the  Governor-General  in  Council  shall  from  time  to  time  determine. 
It  shall  not  be  lawful  for  any  such  person  to  practice  as  a  Barrister, 
Attorney,  Vakeel,  Pleader,  or  Law  A^ent  in  any  district  or  place  within 
the  territorial  limits  of  which  he  is  empowered  to  exercise  the  powers 
with  which  he  is  invested. 

18.  In  all  suits  under  this  Act  the  SUMMONS  TO  the  DEFENDANT 
shall  be  for  the  final  disposal  of  the  suit,  and  no  written  statement  other 
than  the  plaint  shall  be  received  unless  required  by  the  Court. 

19.  When  a  decree  is  passed  in  any  suit  of  the  nature  and  amount 
cognizable  under  this  Act,  the  Court  passing  the  decree  mav,  at  the  same 
time  that  it  passes  the  decree  on  the  verbal  application  of  the  party  in 
whose  favour  the  decree  is  given,  order  IMMEDIATE  EXECUTION  thereof 
by  the  issue  of  a  warrant  directed  either  af^ainst  the  person  of  the  judg- 
ment-debtor, if  he  is  within  the  local  limits  of  the  jurisdiction  of  the 
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Court  passing  ^the  decree,  or  against  the  moveable  property  of  the  judg- 
mentrdebtor  within  the  same  Umits.  If  the  warrant  be  directed  against 
the  moveable  property  of  the  judgment-debtor,  it  may  be  general  against 
any  personal  property  of  the  judgment-debtor  wherever  it  may  be  found 
within  the  local  Imiits  of  the  jurisdiction  of  the  Court,  or  special  against 
any  personal  property  belonging  to  the  judgment-debtor  within  the  same 
limits,  and  which  shall  be  indicated  by  the  judgment-creditor. 

20.  In  the  execution  of  a  decree  under  this  Act,  if,  after  the  sale  of 
the  moveable  property  of  a  judgment-debtor,  anjr  portion  of  a  judgment- 
debt  shall  remain  due,  and  the  holder  of  the  judgment  desire  to  issue 
EXECUTION  UPON  any  IMMOVEABLE  PROPERTY  belonging  to 
the  judgment-debtor,  the  Court,  on  the  application  of  the  holder  of  such 
judgment,  shaU  grant  him  a  copy  of  the  judgment  and  a  certificate  of  any 
.sum  remaining  due  under  it ;  and  on  the  presentation  of  such  copy  and 

certificate  to  any  Court  of  CHvil  Judicature  having  general  jurisdiction 
in  the  place  in  which  the  immoveable  property  of  the  judgment-debtor 
is  situate,  such  Court  shall  proceed  to  enforce  such  judgment  according 
to  its  own  rules  and  mode  of  procedure  in  like  cases. 

21.  In  suits  tried  under  this  Act,  all  DECISIONS  and  orders  of  the 
Court  shall  be  FINAL  :  Provided  that  in  any  case  in  which  a  decree  shall 
be  passed  ex-parte  against  a  defendant,  he  may,  within  thirty  days  after 
any  process  &r  enforcing  the  decree  has  been  executed,  give  notice  to  the 
Court,  by  which  the  decree  was  passed,  of  his  intention  to  apply  to  the 
Court  at  its  next  sitting  for  an  order  to  set  it  aside  ;  and  if,  on  the  applica- 
tion being  made  to  the  Court  at  its  next  sitting,  it  shall  be  proved  to  the 
satisfaction  of  the  Court  that  the  summons  was  not  duly  served,  or  that 
the  defendant  was  prevented  by  any  suflScient  cause  from  appearing  when 
the  suit  was  heard,  the  Court  shall  pass  an  order  setting  aside  the  decree, 
and  shall  appoint  a  day  for  proceeding  with  the  suit,  upon  such  terms  as 
to  costs  or  otherwise  as  shall  to  the  Court  seem  proper  :  Provided  also  that 
it  shall  be  competent  to  the  Court,  if  it  shall  uiink  fit,  in  any  case  not 
falling  within  the  proviso  last  aforesaid,  to  grant  a  new  trial,  if  notice  of 
the  intention  to  apply  for  the  same  at  the  next  sitting  of  the  Court  be 
given  to  the  Court  within  the  period  of  seven  days  from  the  date  of  the 
decision,  and  if  the  same  be  applied  for  at  the  next  sitting  of  the  Court ; 
but  no  such  new  trial  shall  be  granted  where  the  party  applying  for  the 
same  is  the  defendant  or  one  of  the  defendants,  unless  he  shall  with  his 
notice  of  application  deposit  in  Court  the  amount  for  which  a  decree  shall 
have  been  passed  against  him,  including  the  costs  (if  any)  of  the  opposite 
party. 

22.  If,  in  the  trial  of  any  suit  under  this  Act,  any  question  of  law,  oj 
usage  having  the  force  of  law,  or  any  question  as  to  the  construction  of  a 
document,  which  construction  may  affect  the  merits  of  the  decision,  shall 
arise,  the  Court,  in  suits  for  an  amount  not  exceeding  five  hundred  rupees, 
may,  either  of  its  own  motion  or  on  the  application  of  any  of  the  parties 
to  we  suit,  and  in  suits  for  an  amount  greater  than  five  hundred  rupees, 
shall,  draw  up  a  statement  of  the  case  and  REFER  it,  with  the  Court's  own 
opinion,  for  the  decision  of  the  High  Court. 

23.  The  Court  may  proceed  in  the  case  notwithstanding  such 
reference,  and  may  pass  a  decree  contingent  upon  the  opinion  of  the  High 
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Court  on  the  point  referred  ;  bnt  no  execution  shall  be  issued  in  any  case 
in  which  a  reference  shall  have  been  made  until  the  receipt  of  Uie  order  of 
the  High  Ck>nrt. 

24.  The  High  Court  shall  fix  an  early  day  for  the  hearing  of  the 
oase,  and  shall  cause  notice  of  such  day  to  be  placed  in  the  Courthouse. 

25.  The  parties  to  the  case  may  appear  and  be  heard  in  the  Higk 
Court  in  person  or  by  Pleader. 

26.  The  High  Court,  when  it  has  heard  and  considered  the  case,  shall 
send  a  copy  of  its  judgment,  under  the  seal  of  the  Court,  to  the  Court  by 
which  the  reference  was  made  ;  and  such  Court  shall,  on  the  receipt  of  the 
copy,  proceed  to  dispose  of  the  case  conformably  to  the  decision  of  the 
High  Court 

27.  COSTS  (if  any)  consequent  ON  the  REFERENCE  of  a  case  for 
the  opinion  of  the  High  Court  shall  be  costs  in  the  suit. 

28.  When  a  case  is  referred  to  the  High  Court  under  the  twenty- 
second  Section,  the  High  Court  may  alter,  cancel,  or  set  aside  any  order 
or  decree  which  the  Court  stating  the  case  may  have  made  in  the  suit  out 
of  which  the  reference  arose,  and  may  make  such  order  as  the  justice  of 
the  case  may  require. 

29.  Whenever  more  Courts  than  one  are  constituted  in  any  district 
under  this  Act,  the  Local  Government  may  appoint  one  of  the  same  Courts 
to  be  the  PRINCIPAL  COURT  of  Small  Causes  in  such  district 

30.  The  Judge  of  the  principal  Court  of  Small  Causes  in  any  district 
may  sit  with  the  Judge  of  any  other  Court  of  Small  Causes  in  the  same 
district,  or  with  a  person  invested  with  the  powers  of  a  Judge  as  afore- 
said in  such  Court,  for  the  trial  and  determination  of  any  suit  cognizable 
under  this  Act,  and  shall  so  sit  for  the  trial  and  determination  of  anv  such 
suit  which  the  Judge  of  such  other  Court,  or  other  person  as  aforesaid,  may 
reserve  for  trial  by  himself  and  the  Judge  of  the  principal  Court  of  Small 
Causes. 

31.  The  Local  Government  may  from  time  to  time  make  Rules 
providing  that,  in  such  cases  as  shall  be  prescribed  in  such  Rules,  TWO 
JUDGES,  or  a  Judge  and  a  person  invested  with  the  powers  of  a  Jud^  as 
aforesaid,  shall  sit  together  and  hear  and  dispose  of  suits  and  applications. 

32.  If  two  Judges,  or  a  Judee  and  a  person  invested  with  tne  powers 
of  a  Judge  as  aforesaid,  sit  together,  and  they  concur  in  the  decision  or 
order  to  be  passed,  such  decision  or  order  shall  be  the  decision  or  order  of 
the  Court ;  but  if  they  shall  difEer  on  a  point  of  law,  or  usage  having  the 
force  of  law,  or  in  construing  a  document  the  construction  of  which  may 
afEect  the  merits  of  the  decision,  they  shall  submit  a  case  for  the  opinion  of 
the  High  Court  on  the  point  of  difference  between  them,  in  the  manner 
prescribed  in  the  twenty-second  Section  of  this  Act ;  and  the  provisions 
applicable  to  a  reference  to  the  High  Court,  contained  in  the  twenty-second, 
twentv-third,  twenty-fourth,  twenty-fifth,  and  twentv-sixth  Sections  of  this 
Act,  shall  be  applicable  to  every  reference  made  under  this  Section. 

33.  If  two  Judges  difEer  on  any  matter  other  than  the  matters  above- 
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mentioned,  the  Judge  who  is  senior  in  respect  of  date  of  appointment  as 
a  Judge  of  a  Goart  of  Small  Causes  shall  have  the  casting  voice. 

34.  If  a  Judge,  and  a  person  invested  with  the  powers  of  a  Judge 
as  aforesaid,  differ  on  any  matter  other  than  the  matters  above  mentioned, 
the  Judge  shall  have  the  casting  voice. 

35.  It  shall  be  lawful  for  the  Local  Qovemraent  to  appoint  to  any 
Ck>urt  of  Small  Causes  an  officer  who  shall  be  called  the  REGISTRAR  of 
the  Court,  and  who  shall  be  paid  such  salary  as  shall  from  time  to  time  be 
authorised  in  that  behalf  by  the  Governor-General  of  India  in  Coimcil. 

36.  The  Registrar  of  every  Court  of  Small  Causes  shall  be  the  chief 
ministerial  officer  of  the  Court.  In  addition  to  any  other  DUTIES  and 
powers  herein  imposed  or  conferred  upon  the  Registrar,  he  shall,  subject 
to  the  provisions  contained  in  the  next  following  Section,  receive  all 
plaints  presented  to  the  Court,  issue  notice  of  suit  to  the  defendants, 
reoeive  any  documents  which  the  parties  may  wish  to  put  in,  and  issue 
process  for  the  attendance  of  their  witnesses.  He  shall  •likewise  keep  lists 
of  all  causes  coming  on  for  trial,  and  fix  such  days  for  their  being  heard 
respectively  as  may  seem  to  him  fit  He  may  also  receive  notices  under 
the  twenty-first  Section. 

37.  If  when  the  Jadge  is  absent  on  dutv,  and  there  is  no  person 
invested  with  the  powers  of  a  Judge  as  aforesaid,  the  Registrar  shall  be  of 
opinion  that  any  PLAINT  presented  to  the  Court  is  DEFECTIVE  in  any 
of  the  particulars  mentioned  in  Sections  twenty-seven  to  thirty-two,  both 
inclusive,  of  the  Code  of  Civil  Procedure,  he  may  reject  the  same.  But 
it  shall  be  lawful  for  the  Jud^e,  or  for  any  person  mvested  with  the  powers 
of  a  Judge  as  aforesaid,  to  reject  any  plaint  which  may  have  been  received 
by  the  Registrar,  and  to  receive  any  plaint  which  may  have  been  rejected 
by  him  :  Provided  that  such  reception  or  rejection  (as  the  case  may  be) 
by  the  Registrar  shall,  in  the  opinion  of  such  Judge  or  other  person 
empowered  as  aforesaid,  have  been  erroneous,  and  that  an  application  to 
set  the  same  aside  shall  be  made  at  the  first  subsequent  sitting  in  the  said 
Court  of  Judge  or  other  person  duly  empowered  as  aforesaid. 

38.  If  a  suit  shall  have  been  instituted  in  a  Court  of  Small  Causes,  and 
the  defendant  shall  have  been  duly  summoned  to  appear  and  answer  tnere- 
in,  and  if,  before  the  day  appointed  for  the  hearing  of  such  suit,  the 
d^endant,  or  his  agent  duly  authorised  in  that  behalf,  shall  appear  before 
the  Registrar  of  the  Court  and  admit  the  plaintiff's  claim,  ana  apply  for 
leave  to  confess  judgment,  it  shall  be  lawful  for  the  Registrar,  if  the 
Judge  be  absent  on  duty,  and  there  be  no  person  invested  with  the  powers 
of  a  Judge  as  aforesaid,  to  enter  on  the  record  a  decree  for  the  plaintiff 
by  confession,  and  such  decree  shall  have  the  like  force  and  effect  as  a 
decree  for  the  plaintiff  would  have  had  if  the  suit  had  been  heard  by  the 
Judge  and  a  decree  passed  by  him  fur  the  plaintiff  :  Provided  that  in 
every  case,  before  passing  a  decree  under  this  Section,  it  shall  be  the  duty 
of  the  Registrar  fully  to  satisfy  himself  of  the  service  of  the  summons,  of 
the  identity  of  the  parties,  and  of  their  good  faith  in  appearing  before  him. 

39.  The  Registrar,  if  the  Judge  be  absent  on  duty  and  there  be  no 
person  invested  with  the  powers  of  a  Judge  as  aforesaid,  shall  also  receive 
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APPLICATIONS  FOR  the  EXECUTION  of  decrees  passed  by  the  Judge, 
or  other  person  empowered  as  aforesaid,  of  the  Court  of  which  he  is  the 
Begistrar,  and,  subject  to  any  orders  which  he  may  receive  from  the  Judge 
or  such  other  person,  shall  execute  such  decrees  in  the  same  manner  as  the 
Judge  might  execute  them.  No  appeal  shall  lie  from  any  order  passed  hy 
the  Kegistrar  under  this  Section ;  but  the  Judge,  or  other  person  empowered 
as  aforesaid,  may,  within  three  calendar  months  from  the  making  of  the 
order  of  his  own  motion,  reverse  or  modify  it 

40.  The  Local  Government  may  invest  any  REGISTRAR  WITH  the 
POWERS  OF  A  JUDGE  of  a  Court  of  Small  Causes  IN  SUITS  arising 
within  the  local  limits  of  the  jurisdiction  of  the  Court  of  which  he  is  the 
Registrar,  provided  that  the  amount  or  value  of  the  claim  shall  not  exceed 
twenty  rupees.  The  Registrar  shall  exercise  such  powers  subject  to  the 
general  control  of  the  Judge,  or,  when  there  is  no  Judge,  of  any  person 
invested  with  the  powers  of  a  Judge  as  aforesaid. 

41.  The  suits  cognizable  by  the  Registrar  under  the  last  preceding 
Section  shall  be  set  down  for  hearing  before  such  Registrar,  and  he  shaU 
hear  and  determine  such  suits,  and  execute  the  decrees  nmde  therein,  in 
such  manner  in  ail  respects  as  the  Judge  of  the  Court  might  hear,  deter- 
mine, and  execute  the  same  respectively :  Provided  that  the  Judge,  or, 
when  there  is  no  Judge,  the  person  invested  with  the  powers  of  a  Judge, 
whenever  he  thinks  proper,  may  transfer  to  his  own  file  any  suit  on  the  file 
of  the  Registrar,  and  may  hear  and  determine  the  same. 

42.  No  APPEAL  shall  lie  from  any  order  or  decision  made  or 
passed  by  the  Registrar  in  any  case  heard  or  disposed  of  by  him ;  but  in 
any  case  in  which  the  Registrar  shall  entertain  any  doubt  upon  tmy  ques- 
tion of  law,  or  usage  having  the  force  of  law,  or  as  to  the  construction  of 
a  document,  which  conntruction  may  affect  tne  merits  of  the  decision,  he 
shall  be  at  liberty  to  state  a  case  for  the  opinion  of  the  Jud&;e,  or,  when 
there  is  no  Judge,  of  the  person  invested  with  the  powers  of  a  Judge  as 
aforesaid,  in  like  manner  as  the  Judge  may,  under  the  twenty-second 
Section  of  this  Act,  state  a  case  for  the  opinion  of  the  High  Court,  and  all 
the  provisions  herein  contained  relative  to  the  stating  of  a  case  by  the 
Judge  shall  apply,  mutatis  mutandis^  to  the  stating  of  a  case  by  the 
Registrar. 

43.  A  DECREE  passed  by  a  Registrar  under  the  thirty-eighth  Sec- 
tion MAY  BE  SET  ASIDE  by  the  Judge  of  the  Court,  or,  when  there  is 
no  Judge,  by  the  person  invested  with  the  powers  of  a  Judge  as  afore- 
said, in  such  manner  and  on  such  grounds  only  as  it  might  be  set  aside  if 
it  were  a  decree  passed  at  the  hearing  of  the  cause  by  the  Judge  or  other 
person  empowered  as  aforesaid. 

44.  An  officer,  to  be  styled  the  CLERK  OF  THE  COURT,  may  bo 
appointed  to  any  Court  of  Small  Causes  on  such  salary  as  shall  be  autho- 
rised by  the  Governor-General  of  India  in  Council.  The  appointment  and 
removal  of  such  officer  shall  rest  with  the  Cotut,  subject  to  the  i^proval  of 
the  Local  Government,  or,  in  territories  under  the  immediate  administra- 
tion of  the  Government  of  India,  of  the  Chief  Commissioner,  or  other 
principal  civil  authority.  The  Registrar  of  any  Court  of  Small  Causes 
may  aJso  be  the  Clerk  of  the  Court 
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45.  When  a  Clerk  is  appointed  to  any  Court  of  ftnall  Causes,  snoh 
Clerk  shall,  subject  to  the  orders  of  the  Court  and  of  the  Registrar,  if  there 
be  a  Registrar,  issue  all  sununonses^  warrants,  orders,  and  writs  of  eze- 
oatioD,  and  keep  an  account  of  all  proceedings  of  the  Court,  and  shall  take 
charade  of  and  keep  an  account  of  all  moneys  payable  or  paid  into  or  out 
of  Court,  and  shall  enter  an  account  or  all  such  moneys  in  a  book 
belonging  to  the  Court  to  be  kept  by  such  Clerk  for  that  purpose. 

46.  The  High  Court  shall  have  power  to  make  and  issue  general 
rules  for  regula^ng  the  practice  and  proceedings  of  Courts  of  Small 
Causes,  and  also  to  prescribe  forms  for  every  proceeding  in  the  said 
Courts  for  which  it  shall  think  that  forms  should  be  provided,  and  for 
keeping  all  books,  entries,  and  accounts  to  be  kept  by  the  ofiBcers,  and 
from  time  to  time  to  alter  any  such  rule  or  form  :  Provided  that  such  rules 
and  forms  be  not  inconsistent  with  the  provisions  of  this  Act  or  of  any 
oiiier  law  for  the  time  being  in  force. 

47.  Except  as  hereinbefore  provided,  the  provisions  of  the  Code  of 
Civil  PBOCEDURE  shall,  so  far  as  the  same  are  or  may  be  applicable, 
extend  to  all  suits  and  proceedings  under  this  Act.^ 

48.  Nothing  in  the  second  Section  of  the  said  Act  No.  III.  of  1859, 
or  the  sixth,  seventh,  and  eighth  Sections  of  Act  No.  XXII.  of  1864  (to 
make  provision  for  the  Administration  of  Military  Cantonments),  Telating  to 
the  establishment  of  Courts  of  Small  Causes  in  Military  Cahtonments,*  shall 
be  held  to  affect  so  much  of  Act  No.  XI.  of  1841  (for  consolidating  and 
amending  the  Regulations  concerning  Military  Courts  of  Requests  for  Native 
Officers  and  Soldiers  in  the  service  of  the  East  India  Company)  as  declares 
that,  in  places  beyond  the  frontier  of  the  territories  of  the  East  India 
Company,  actions  of  debt  and  other  personal  actions  may  be  brought 
before  the  Military  Courts  therein  mentioned  against  persons  so  ameniS>le 
as  therein  mentioned  for  any  amount  of  demancL 

49.  Nothing  in  this  Act,  nor  in  the  sixth,  seventh,  and  eighth  Sec- 
tions of  the  said  Act  XXII.  of  1864,  shall  be  held  to  affect  the  jurisdiction 
of  any  COURT  OF  REQUESTS  convened  under  the  hundred  and  third 
Section  of  the  Statute  27  Vic.  cap.  3,  or  the  corresponding  Section  in  any 
other  Statute  for  the  time  being  in  force,  for  punishmg  mutiny  and 
desertion,  and  for  the  better  payment  of  the  Army  and  their  quarters,  or  the 
powers  of  a  Commanding  Officer,  under  any  such  Statute,  to  assemble 
such  Courts. 

50.  When,  in  any  Act  passed  prior  to  the  coming  into  operation  of 
this  Act,  reference  is  made  to  Act  XLII.  of  1860,  such  reference  shall  be 
read  as  appl3ring  to  this  Act ;  and  when  aiw  procedure  is  directed  to  be  in 
accordance  with  the  provisions  of  Act  XLIL  of  1860,  such  procedure  shall  be 
deemed  to  be  directed  to  be  in  accordance  with  the  provisions  of  this  Act. 

51.  Whenever  the  state  of  business  in  any  Court  of  Small  Causes, 
the  Judge  of  which  shall  be  the  Judge  of  such  Court  only,  is  not  sufficient 
to  occupy  his  time  fully,  the  Local  Government  may  invest  him,  within 

*  Th«  reit  of  section  47  wag  repealed  by  Act  7  of  1870.-- See  Repealing  Enact- 
ments, p.  70. 
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such  limits  as  it  shall  from  time  to  time  appoint,  in  addition  to  his  powen 
as  such  Judge,  with  the  powers  of  a  Magistrate  as  defined  in  the  Code  of 
Criminal  Procedure^  or,  in  the  Regulation  Provinces,  with  the  powers  of  a 
Principal  Sudder  Ameen,  or,  in  the  Non-Regulation  Provinces,  with  the 
powers  of  an  ofiBoer  exercising  the  like,  or  neiuiy  the  like,  powers  as  those 
of  a  Principal  Sudder  Ameen.^ 

52.  In  the  places  in  which  the  provisions  of  Act  X.  of  1859  (to 
amend  the  law  relating  to  the  recovery  of  rent  in  the  Presidency  of  Fort 
WilUamin  Bengal)  are  in  force,  the  Local  Government  may  empower  anj 
Judge  of  a  Court  of  Small  Causes  to  hear  and  determine,  under  the  rules 
contained  in  the  said  Act  X.  of  1859  applicable  to  trials  before  a  Collector, 
and  subject  to  the  same  regular  and  sp^ial  appeal,  the  claims  cognizable 
under  such  Act  arising  within  the  local  limits  of  the  jurisdiction  of  such 
Court  Any  Judge  so  empowered  shall  exercise  all  the  powers  of  a  Col- 
lector under  the  said  Act  A.  of  1859,  except  the  power  of  nearing  appeals. 

53.  Courts  of  Small  Causes  shall  comply  with  such  requisitions  as 
may  from  time  to  time  be  made  by  the  Local  (jh>vemment  or  the  High 
Court  for  records,  returns,  and  statements  in  such  form  and  manner  as  such 
Government  or  Court  may  deem  proper. 


Act  No.  X.  of  1867. 

An  Act  to  empower  Courts  of  Small  Causes  in  the  Mofussil  to  r^er  for  deci- 
sion questions  arising  previous  to  the  hearing  of  Suits  or  in  the  exeeur 
Hon  of  Decrees  or  Orders. 

Whereas  it  is  expedient  to  enable  the  Courts  constituted  under  Act 
XI.  of  1865  (to  consolidate  and  amend  the  law  relating  to  Courts  of  Small 
Causes  beyond  the  local  limits  of  the  ordinary  original  civil  lurisdiction  of 
the  High  Courts  of  Judicature)  to  refer,  for  the  decision  of  the  High  Court 
within  whose  jurisdiction  they  may  respectively  be  situate,  questions  of 
law,  or  usage  having  the  force  of  law,  arising  previous  to  die  hearing  of 
suits  under  the  said  Act  or  in  the  execution  of  decrees  or  orders  in  such 
suits  ;  It  is  hereby  enacted  as  follows : 

I.  If  at  anv  point  in  the  proceedings  previous  to  the  hearing  of  a 
suit  under  the  said  Act,  or  if  in  the  execution  of  the  decree  or  order  m  any 
such  suit,  any  question  of  law,  or  usage  having  the  force  of  law,  shall 
arise,  the  Court,  in  suits  for  an  amount  not  exceeding  500  Rupees,  may, 
either  of  its  own  motion  or  on  the  application  of  any  of  the  parties  to  the 
suit,  and  in  the  suits  for  an  amount  greater  than  500  Rupees,  shall,  draw 
up  a  statement  of  the  case,  and  refer  it,  with  the  Court's  own  opinion 
thereon,  to  the  decision  of  tne  High  Court  vrithin  whose  jurisdiction  such 
Court  may  be  situate.  If  the  question  has  arisen  previous  to  the  hearing, 
the  Court  may  either  stay  such  proceedings,  or  proceed  in  the  case 
notwithstanding  such  reference,  and  pass  a  decree  contingent  upon  the 

*  For  Priocipal  Sndder  AmeeD,  the  words  *  Sabordinate  Judge'  were  Bubititoted 
by  Act  6  of  1871.— See  Repealing  Enactments,  p.  78. 
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opinion  of  the  High  Court  upon  the  point  referred.  If  a  decree  has  heen 
made,  the  ezecntion  of  the  decree  shall  be  stayed  until  the  receipt  of  the 
order  of  the  High  Court  upon  such  reference.  All  the  provisions  contained 
in  this  Section  shall  apply,  mutatis  mutandUy  to  the  stating  of  a  case  by  a 
Registrar. 

II.  This  Act  shall  be  read  with,  and  taken  as  part  of,  Act  XI.  of 
1865  ;  and  the  provisions  contained  in  Sections  24,  25,  26,  27,  and  28  of 
that  Act  shall,  mutatis  mutandi$j  apply  to  cases  referred  under  this  Act 
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Eeceived  the  assent  of  the  Governor- Genehal  on  the  6th  Oct.,  1860. 


CHAP.  SEC. 

1. — Introducfcion  1 

2. — General  explanations  .  .       0 

3. — Of  punishments    63 

4. — General  exceptions  76 

5.— Of  abetment 107 

6. — Of  offences  against  tfie 

State    121 

7. — Of  offences  relating  to 

the  Army  and  Navy. . .  131 
8. — Of  offences  against  pub- 
lic tranquillity   141 

9. — Of  offences  by  or  rela- 
ting to  public  servants  161 
10. — Of  contempts  of  the  law- 
ful authority  of  public 

servants  172 

11. — Of  false    evidence  and 
offences  against  public 

justice 191 

12. — Of  offences  relating  to 
coin   and  Government 

stamps 230 

13. — Of  offences  relating  to 


CHAP. 


BBC. 

weights  and  measures  264 

14. — Of  ottences  aflecting  the 
public  health,  safety, 
convenience,  decency, 
and  morals 268 

15. — Of  offences  relating  to 

religion   295 

16. — Of  offences  affecting  the 

human  body  299 

17. — Of  .offences  against  pro- 

rrty    378 
onenoes  relating  to 

documents  and  to  trade 

or  property-marks 
19. — Of  tne  criminal  breach 

of  contracts  of  service 
20, — Of  offences  relating  to 

marriage 

21. — Of  defamation  

22. — Of  criminal  intimidation 

insult,  and  annoyance. 
23. — Of  attempts  to  commit 

offences   511 


463 

490 

493 
499 

593 


THE  INDIAN  PENAL  CODE. 


CHAPTER  I. 

Whereas  it  is  expedient  to  provide  a  General  Penal  Code  for  Bri- 
tish India :  It  is  enacted  as  follows : — 

1.  This  Act  shall  be  called  "  The  Indian  Penal  Code,"  and  shall  take 
EFFECT  on  and  FROM  THE  1st  DAY  OF  MAY  1861  THROUGH- 
OUT the  whole  of  the  TERRITORIES  which  are  or  mav  become 
VESTED  IN  HER  MAJESTY  BY  the  statute  21  and  22  VICTORIA, 
chapter  106,  entitled  "  An  Act  for  the  better  Government  of  India," 
exoftpt  the  Sottlemf^nt  of  Prinr^  nf  WaVf'  Iplond,  F^!n«r?iporc,  and  Malacca. 
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2.  Every  person  shall  be  liable  to  puniBbmcnt  nnder  this  code,  and 
not  otherwise,  for  every  ACT  or  omission  contrary  to  the  provisions 
thereof,  of  which  he  shall  be  ^ilty  WITHIN  THE  SAID  TEEEITO- 
RIES  on  or  after  the  said  Ist  day  of  May  1801. 

3.  Any  person  liable,  by  any  law  pai^sed  by  the  Governor  General 
of  India  in  Council,  to  be  tried  for  an  OFFENCE  committed  BE  TOND 
the  limits  of  the  said  TERRITOKIES,  shall  be  dealt  with  according  to 
the  provisions  of  this  Code  for  any  act  committed  beyond  the  said  Terri- 
tories, in  the  same  manner  as  if  such  act  had  been  committed  within 
the  said  Territories. 

4.  Every  SERVANT  OF  THE  QUEEN  shall  be  subject  to  pun- 
ishment under  this  code  for  every  ACT  or  omission  contrary  to  the  pro- 
visions thereof,  of  which  he,  whilst  in  such  service,  shall  be  guilty  on  or 
after  the  said  1st  day  of  May  1861.  WITHIN  THE  DOMINIOInS  OP 
ANY  PRINCE  or  state  IN  ALLIANCE  with  the  Queen,  by  virtue  of 
any  treaty  or  engagement  heretofore  entered  into  with  the  East  India 
Company,  or  whicn  may  have  been,  or  mav  hereafter  be,  made  in  the 
name  of  the  Queen  by  any  Government  of  India. 

5.  Nothing  in  this  Act  is  intended  to, REPEAL,  vary,  suspend,  or 
affect  any  of  the  provisions  of  the  Statute  3  and  4  William  IV,  Chapter 
85,  or  of  any  Act  of  Parliament  passed  after  that  Statute  in  any  wise 
affecting  the  East  India  Company,  or  the  said  Territories,  or  the  inha- 
bitants thereof;  or  any  of  the  provisions  of  any  Act  for  punishing  mutiny 
and  desertion  of  Officers  and  Soldiers  in  the  service  of  Her  Majesty  or 
of  the  East  India  Company,  or  of  any  Act  for  the  government  of  the 
Indian  Navy,  or  of  any  spocial  or  local  law. 


CHAPTER  11. 
Gteneral  Explanations. 

6.  Throughout  this  Code  every  definition  of  an  offence,  every 
penal  provision,  and  every  illustration  of  every  such  definition  or  penal 
provision,  shall  be  understood  subject  to  the  exceptions  contained  in  the 
Chapter  entitled  "  GENERAL  EXCEPTIONS,"  though  those  excep- 
tions are  not  repeated  in  such  definition,  penal  provision,  or  illustrations. 

The  f?ectionfl  in  this  Code  which  contain  deflnitionB  of  offenoes  do  not  exprem  that  a  child 
nnder  seven  yefirs  of  a^  cannot  commit  such  offences  but  tho  definitions  arc  to  be  imderstood 
ciubject  to  the  general  exception,  which  provides  that  nothing  shall  bo  an  offence  which  isdcoic 
by  a  child  under  seven  years  of  age. 

A,  a  Police  Officer,  without  warrant,  apprehends  Z,  who  has  ooramitted  murder.  Here 
A  is  not  guilty  of  the  offence  of  wrong^  confinement,  for  he  was  bound  by  law  to  apprehend 
Z,  and  therefore  the  case  falls  within  the  general  exception,  which  provides  that  **  nothing  is 
an  offence  which  is  done  by  a  person  who  is  bound  by  law  to  do  it." 

7.  Eveiy  expression  which  is  explained  in  any  part  of  this  Code 
is  used  in  every  part  of  this  Code  in  conformity  with  the  explanation. 

8.  The  pronoun  "  HE"  and  its  derivatives  are  used  of  any  person, 
whether  male  or  female, 

9.  Unless  the  contrary  appears  from  the  context,  words  importing 
the  sinppilar  NUMBER  include  the  plural  number,  and  words  importing 
the  plural  number  include  the  singular  number. 

2.    Soe  Act  6  of  1861.  8.    See  Act  1  of  49,  4.    See  Act  6  of  ISM, 
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10.  The  word  "  MAN"  denotes  a  male  human  being  of  any  age ; 
the  word  "  WOMAN"  denotes  a  female  human  being  of  any  age. 

11.  The  word  "  PERSON"  includes  any  Company  or  Association, 
or  body  of  persons,  whether  incorporated  or  not, 

12.  The  word  "  PUBLIC"  includes  any  class  of  the  public  or  any 
community, 

13.  The  word  "  QUEEN"  denotes  the  Sovereign  for  the  time  being 
of  the  United  Kingdom  of  Great  Britain  and  Irelana. 

14.  Thewords  "SERVANT  OFTHE  QUEEN"  denote  all  officers 
or  servants  continued,  appointed,  or  employed  in  India,  by  or  under  the 
authority  of  the  said  Statute  21  and  22  Victoria,  Chapter  106,  entitled 
"  An  Act  for  the  better  Government  of  India,"  or  by  or  under  the  au- 
thority of  the  Government  of  India,  or  any  Government. 

15.  The  words  "  BRITISH  INDIA"  denote  the  Territories  which 
are  or  may  become  vested  in  Her  Majesty  by  the  said  Statute  21  and  22 
Victoria,  Chapter  106,  entitled  "  An  Act  for  the  better  Government  of 
India,"  except  the  Settlement  of  Prince  of  Wales*  Island,  Singapore, 
and  Malacca. 

16.  The  words  •*  GOVERNMENT  OF  INDIA"  denote  the  Gov- 
ernor  General  of  India  in  Council,  or,  during  the  absence  of  the  Gover- 
nor General  of  India  from  his  Council,  the  President  in  Council,  or  the 
Governor  General  of  India  alone,  as  regards  the  powers  which  may  be 
lawfully  exercised  by  them  or  him  respectively. 

17.  The  word  "GOVERNMENT"  denotes  the  person  or  persons 
authorised  by  law  to  administer  Executive  Government  in  any  part  of 
British  India. 

18.  The  word  "  PRESIDENCY '  denotes  the  Territories  subject 
to  the  Government  of  a  Presidency. 

19.  The  word  "  JUDGE"  denotes  not  only  every  persons  who  is 
officially  designated  as  a  Judge,  but  also  every  person  who  is  empowered 
by  law  to  give,  in  any  legal  proceeding,  civil  or  criminal,  a  definitive 
judgment,  or  a  judgment  which,  if  not  appealed  against,  would  be  defi- 
nitive, or  a  judgment  which,  if  confirmed  by  some  other  authority,  would 
be  definitive,  or  who  is  one  of  a  body  of  persons,  which  body  of  persons 
ifl  empowered  by  law  to  give  such  a  judgment. 

Illvsti'aHons, 

A  Collector  ezerciBm^  jurudictionnn  a  snit  under  Act  10.  of  1859  is  a  Judge. 

A  Magistrate  exercising  juriadiction  in  respect  of  a  charge  on  which  he  has  power  to  mq« 
tenoe  to  fine  or  imprlBonment,  with  or  without  appeal,  ib  a  Judg;e. 

A  Member  of  a  Punchayet  which  has  power,  under  Regulation  7, 1816,  of  the  Madras  Code 
to  try  and  determine  suits  is  a  Judge. 

A  Magistrate  exerdsingjurisdiction  in  respect  of  a  charge  on  which  he  has  power  only  to 
commit  for  trial  to  another  Court  is  not  a  Judge. 

20.  Thewords  "COURT  OF  JUSTICE"  denote  a  Judge  who  is 
empowered  by  law  to  act  judicially  alone,  or  a  body  of  Judges  which  is 
empowered  by  law  to  act  judicially  as  a  body,  when  such  Judge  or  body 
of  Judges  is  acting  judicially. 

Illustration, 
A  Pnnehayet  acting  under  Regrwlaticn  7.  l?16  of  the  Mr.dr?.s  Code  ho-ving  power  to  try  snd 
dot^raico  suits  is  a  Court  of  Justice. 
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21.  Tho  worda  "  PUBLIC  SERVANT"  denote  a  person  falling 
under  any  of  the  descriptions  hereinafter  following,  namelj : — 

First. — Every  Covenanted  Servant  of  tho  Queen. 

Second. — Every  Commissioned  Officer  in  the  Military  or  Naval 
Forces  of  the  Queen,  while  serving  under  the  Government  of  India  or 
any  Government. 

T/nVd.— Every  Judge. 

Fourth, — Every  Officer  of  a  Court  of  Justice  whose  duty  ic  ie,  as 
such  OfTicer,  to  investigate  or  report  on  any  matter  of  law  or  fact,  or  t<> 
make,  authenticate,  or  Keep  any  document,  or  to  take  charge  or  dispone 
of  any  profxjrty,  or  to  execute  any  judicial  process,  or  to  aicninister  any 
oath,  or  to  interpret,  or  to  preserve  order  in  the  Court,  and  everv  persou 
specially  authorised  by  a  Uourt  of  Justice  to  perform  any  of  such  duties. 

Fifth. — Every  Juryman,  Assessor,  or  Member  of  a  Punchayot  assist- 
ing a  Court  of  Justice  or  public  servant. 

Sijrth. — Every  Arbitrator  or  other  person  to  whom  any  cause  or 
matter  has  been  referred  for  decision  or  report  by  any  Court  of  Justice, 
or  by  any  other  competent  public  authority. 

Seventh. — Every  person  who  holds  any  office  by  virtue  of  which  ho 
is  empowered  to  place  or  keep  any  person  in  confinement. 

•  Eighth. — Every  Officer  of  Government  whose  duty  it  is,  as  such 
Officer,  to  |)revent  offences,  to  give  information  of  ottences,  to  bring 
offenders  to  justice,  or  to  protect  the  public  health,  safety,  or  convenience. 

Nhtth. — Every  Officer  whose  duty  it  is,  as  such  Officer,  to  take, 
receive,  keep,  or  expend  any  property  on  behalf  of  Government,  or  to 
make  any  survey,  assessment,  or  contract  on  behalf  of  Government,  or 
to  execute  any  revenue  process,  or  to  investigate,  or  to  report  on  any 
matter  affectmg  the  pecuniary  interests  of  Government,  or  to  make, 
authenticate,  or  keep  any  document  relating  to  the  pecuniary  interests 
of  Government,  or  to  prevent  the  infraction  of  any  law  for  the  protec- 
tion of  the  pecuniary  interests  of  Government  and  every  Officer  in  the 
Fervice  or  pay  of  Government  or  remunerated  by  fees  or  commission 
for  the  performance  of  any  public  duty. 

Tenth. — Every  Officer  whoso  duty  it  is,  as  such  Officer,  to  take, 
receive,  keep,  or  expend  any  property,  to  make  any  survey  or  assess- 
ment, or  to  levy  any  rate  or  tax  for  any  secular  common  purpose  of  any 
village,  town,  or  district,  or  to  make,  authenticate,  or  keep  any  doai- 
mcut  for  the  ascertaining  of  the  rights  of  the  people  of  any  village, 
town,  or  district. 
'  Illustration. 

A  Municipal  Commissionor  is  a  public  serrant. 

Esyplanation  1. — Persons  falling  under  any  of  the  above  descrip- 
tions are  public  servants  whether  appointed  by  I  ho  Government  or  not. 

Explanation  2. — Wherever  the  words  "  public  servant"  occur,  they 
shall  be  understood  of  every  persou  who  is  in  actual  possession    of  the 

21.    Sec  Bombay  Act  ?  of  tSC5  and  Act  31  of  1^7. 
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Situation  of  a  public  sorrant,  whatever  legal  defect  there  may  be  in  his 
right  to  hold  that  situation. 

22.  The  words  "  MOVEABLE  PROPERTY"  are  intended  to  in^ 
cludo  corporeal  property  of  every  description,  except  land  and  things 
attached  to  the  earth,  or  permanently  fastened  to  anything  which  is 
attached  to  the  earth* 

23.  "  WRONGFUL  GAIN'*  is  gain,  by  unlawful  means,  of  pro- 
perty to  which  the  person  gaining  it  is  not  legally  entitled. 

•*  WRONGFUL  LOSS"  is  the  loss,  by  unlawful  means  of  property 
to  which  the  person  losing  it  is  legally  entitled. 

A  person  is  said  to  gain  wrongfully  when  such  person  retains 
wrongfully,  as  well  as  when  such  person  acquires  wrongmlly. 

A  person  is  said  to  lose  wrongfully  when  such  person  is  wrongful- 
ly kept  out  of  any  property,  as  well  as  when  such  person  is  wrongfully 
deprived  of  property. 

24.  Whoever  does  anything  with  the  intention  of  causing  wrong- 
ful gain  to  one  person,  or  wrongful  loss  to  another  person,  is  said  to  do 
that  thmg  DISHONESTLY. 

25.  A  person  is  said  to  do  a  thing  "  FRAUDULENTLY"  if  he 
does  that  thmg  with  intent  to  defraud,  but  not  otherwise. 

26.  A  person  is  said  to  have  "  REASON  TO  BELIEVE"  a  thing 
if  he  has  sufficient  cause  to  believe  that  thing,  but  not  otherwise. 

27.  When  property  is  in  the  POSSESSION  OP  a  prsons'  WIFE, 
CLERK,  OR  SERVAN[T,  on  account  of  that  person,  it  is  in  that  per- 
son's possession  within  the  meaning  of  this  Code. 

Explanation. — A  person  employed  temporarily  or-  on  a  particular 
occasion  in  the  capacity  of  clerk  or  servant,  is  a  clerk  or  servant  within, 
tho  meaning  of  this  Section. 

28.  A  person  is  said  to  **  COUNTERFEIT"  who  causes  one  thing 
to  resemble  another  thing,  intending,  by  means  of  that  resemblance,  to 

Eractise  deception,  or  knowing  it  to  be  likely  that  deception  will  thereby 
o  practised. 

Explanation. — It  is  not  essential  to  counterfeiting  that  the  imita- 
tion should  be  exact. 

29.  Tho  word  "DOCUMENT"  denotes  any  matter  expressed  or 
described  upon  any  substance  by  means  of  letters,  figures,  or  marks,  or 
by  more  than  one  of  those  means,  intended  to  be  used,  or  which  may 
be  used,  as  evidence  of  that  matter. 

Eosplanation  1. — It  is  immaterial  by  what  means  or  upon  what  sub- 
stance tho  letters,  figures,  or  marks  are  formed,  or  whether  the  evidence 
is  intended  for,  or  niay  be  used  in  a  Court  of  Justice  or  not. 

lllnstraMon, 

A  writing  expresung  the  terms  of  a  contraot,  which  may  be  uted  as  evidence  of  the  con- 
tract, ifl  a  document. 

A  Check  upon  a  Banker  is  a  document. 

A  Power  of  Attorney  is  a  document. 

A  Map  or  Flan  which  is  intended  to  be  used,  or  which  may  be  used  as  eridence  is  a 
document. 

A  wjiijtip  rcTiJ-ainiiig  directions  or instnictiona  is  a  doonmcnt. 
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JETajpZanarton  2. — Whatever  is  expressed  by  means  of  letters,  figures, 
or  marks,  as  explained  by  mercantile  or  other  usa^e,  shall  be  deemed 
to  be  oxproBsed  by  such  letters,  figures,  or  marks  within  the  meaning  of 
this  Section,  although  the  same  may  not  be  actually  expressed. 

Illustration, 
▲  writet  hit  name  on  the  back  of  a  Bill  of  Exchan^  payable  to  his  order.    The  meaninip 
of  the  endoreement,  as  explained  by  mercantile  usage,  is,  thst  the  Bill  is  to  be  paid  to  the 
holder.    The  endoraemcnt  ia  a  docttmcnt,  and  must  oe  construed  in  the  same  manner  aa  if  the 
words  '*  pay  to  the  holder,"  or  words  to  that  effect,  had  been  written  over  the  eignatore. 

30.  The  words  "VALUABLE  SECURITY"  denote  a  document 
which  is,  or  purports  to  be  a  document  whereby  any  legal  right  is  created, 
extended,  transferred,  restricted,  extinguishecl,  or  released,  or  whereby 
any  person  acknowledges  that  he  lies  under  legal  liability,  or  has  not  a 
certain  legal  right. 

Illvstration. 
JL  writes  his  name  on  the  back  of  a  Bill  of  Exchange.    As  the  effect  or  this  endorsement 
is  to  transfer  the  right  to  the  Bill  to  any  x>er8on  wno  may  become  the  lawful  holder  of  it,  the 
endorsement  is  a  "  Suable  security." 

31.  The  words  "  A  WILL"  denote  any  testamentary  document. 

32.  In  every  part  of  this  Code,  except  where  a  contrary  intention 
appears  from  the  context,  words  which  refer  to  acts  done  extent  also  to 
ILLE  JAL  OMISSIO.NfS. 

33.  The  word  "  ACT"  denotes  as  well  a  series  of  acts  as  a  single 
act;  the  word  "  OMISSION"  denotes  as  well  a  series  of  omissions  as  a 
fiiagle  omission. 

34.  Whea  a  ORIMIXxVL  ACT  is  DONE  BY  SEVERAL  PER- 
SONS,  each  of  such  persons  is  liable  for  that  act  in  the  same  manner 
ae  if  the  act  were  done  by  him  alone. 

35.  Whenever  an  A'  T,  which  is  CRIMINAL  ONLY  BY  REA- 
SON OF  its  being  done  with  a  CRIMINAL  KNOWLEDGE  or  inten- 
tion,  is  DONE  BY  SEVERAL  PERSONS,  each  of  such  persons  who 
joins  in  the  act  with  such  knowledpre  or  intention  is  liable  for  the  act  in 
the  same  manner  aa  if  the  act  were  done  by  him  alone  with  that  know- 
ledge or  intention. 

36.  Wherever  the  causing  of  a  certain  effect,  or  an  attempt  to 
cause  that  eiTect,  by  an  act  or  by  an  omission,  is  an  OFFENCE,  it  is  to 
be  understood  that  the  causing  of  that  eCect  PARTLY  BY  ACT  AND 
PARTLY  BY  an  OMMISSION  is  the  same  offence. 

lllustraiion. 

A  intentionally  causes  Z*e  death,  partly  by  illegally  omitting  to  gire  Z  food,  and  partly  by 
beating  Z.    A  has  committ<;d  mnrdcr. 

37.  When  an  OFFENCE  is  committed  BY  MEANS  OF  SEVE- 
BAL  ACTS,  whoever  intentioually  co-oporares  in  the  commission  of 
that  offence,  by  doing  any  one  of  those  acts,  either  singly  or  jointly  with 
any  other  person,  commits  that  offence. 

Illusfration. 
JL  and  B  aoree  to  mnrder  Z  by  severally  and  at  difTerent  times  giring  him  small  doses  ox 

rison.  A  and  B  administer  the  poiflon,  according  to  the  ttgreemont,  with  intent  to  miirder 
Z  dies  from  the  eflec  s  of  the  sevetal  doses  of  poison  so  administered  to  him.  Here  A  and 
B  intentionally  oo-operate  in  the  oommission  of  mtirder:  and  as  each  of  them  does  an  act  by 
which  the  death  is  oaneed..  they  are  both  guilty  ol  tho  cffcnco  though  their  acta  are  ecpaiate. 
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A  nml  B  nro  joint  .Tnilorp.  and  nn  ra'h  hivo  the  (h^rire  of  Z,  a  prisoner,  altemafdy,  for  bjx 

hoiiis  ;•  a  tino.  A  .  n  1  B.  in  f*Ti<ri>.\'  *(>  <  iti-  >  Z  s  ko  i  h.  knowingly  co-opemt«  in  CH-n'inu 
th^'iino-  hr  illcp  lly  <riiiniiij-  ,^..|rli  Inw:.'  -  --.ectlhisa  'end- nre. 'o  fu:ni!«;i  Z  with  xocid 
eujjjiietl  to  the-u  loi  tli-t  puiput;e.  Z  die  s  of  hvai,:  ;r.  Both  A  and  B  arc  tiuilty  of  the  mujd^r 
01  Z. 

A.  n  fnilor.  h-^s  thf  clnriro  of  Z.  a  pri>  r^' : .  A.  intondinir  to  cfuso  Z's  «loith  ilJ'^rnlly  cmiU 
to  pm;:  ly  Z  Will  foo  ',  in  ton^  ja-r  o  of  vn  -li  Z  is  mu  h  mluccd  in  s'^wnirli.  l.ut  fho  '»  niva- 
tion  i-^  not  s'.tif  ien  to  ciiuw  hiB  •!♦•  i»ii.  A  is  tl  is  Missed  from  his  offite.  and  B  eif  c'els  him. 
B,  wi'hout  frUusi<m  or  c«-op*'-at'on  wi*h  A.  illojg^illy  omi*s  to  supply  Z  with  lo  vl,  knowing 
that  hfi  is  likely  then  by  to  oau^;e  Z'8  dn*h.  Z  dies  of  hunger.  B  is  guilty  of  murder  ;  but  as 
A  did  not  co-optni.Lf  wi.h  i>,  A  n*  giid  j  .jrii>  of  an  attempt  to  commit  murdor. 

S<  AVhero  several  PERSONS  are  ENGAGED  or  concerned  IN 
the  co>nTTrt^«io:i  of  A  CRIMINAL  ACT  they  MAY  iiE  GUILTY  OF 
DIFFERENT  OFFENCES  by  means  pf  that  act. 

Illnsiratioiu 
A  att  »'^k«<  Z  undor  such  circumstnnooB  of  grave  proTOcation  that  this  killing  of  Z  would 
he  only  rulp  iblelurui<id<>no^  amount  intr  to  nmrder,  B,  having  ill-will  towards  Z,  and  inten- 
ding,' to  kill  him,  and  not  having  been  subject  to  the  provocation,  assists  A  in  killing  Z.  Here 
thougli  A  and  B  are  bot}t  ongugod  in  causing  Z's  death,  B  is  guilty  of  murder  and  A  is  guilty 
only  of  culpable  homicide. 

39.  A  person  is  Paid  to  cause  an  effect  "VOLUNTARILY"  when 
he  causes  it  by  moane  whereby  ho  intended  to  cause  it,  or  by  means 
which,  a*:  the  time  of  ein;)loyiu':^  those  moans,  he  knew,  or  baa  reason 
to  beliovo  to  be  likely  to  cause  it. 

Ilhisiration, 
A  sets  Are.  by  nigh*,  to  an  inh«ibitrd  house  in  a  large  town  for  the  pnrpote  of  facilitating  a 
Tobbwy,  and  thus  ouufw*  i  ho  death  of  a  person.    Here,  A  may  not  have  intended  to  cause 
dea^h.  and  may  even  l>e  soriy  th  it  doatti  li  is  been  caused  by  his  act,  yet  if  be  knew  that  h» 
was  likely  to  cause  death,  he  has  caused  death  voluntarily. 

40.  The  word  "  OFFENCE"  denotes  a  thicg  made  punishable  by 
this  Code. 

41.  A  "SPECLVL  LAW"  is  a  law  applicable  to  a  particular 
subject. 

42.  A  **  LOCAL  LAW"  is  a  law  applicable  to  a  particular  part  of 
British  India. 

43.  The  word  "  ILLE"^  AL"  is  applicable  to  everything  which  is 
an  offence,  or  which  is  prohibited  by  law,  or  which  furnishes  ground  for 
a  civil  action:  and  a  person  is  said  to  be  "LEGALLY  BOUND  TO 
DO"  whatever  it  is  ille:^al  in  him  to  omit. 

44.  The  word  "  INJURY"  denotes  anj  harm  whatever  illegally 
caused  to  any  person  in  body,  mind,  reputation,  or  property. 

45.  The  word  "  LIFE"  denotes  the  life  of  a  human  being,  imless 
the  contrary  appears  from  the  context. 

46.  The  word  "DEATH"  denotes  the  death  of  a  human  being, 
unless  the  contrary  appears  from  the  context. 

47.  The  word  "  ANIMAL"  denotes  any  living  creature  other  than 
a  human  being. 

48.  The  word  "  VESSEL"  denotes  anything  made  for  the  con. 
veyance  by  water  of  human  beings,  or  of  property. 


40.    ccc  ::ection  t  Act  4  of  1867. 
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49.  Wherever  the  word  "  YEAR*'  or  the  woni  '*  Mt^XTH"  is  aseU 
it  is  to  bo  understood  that  the  year  or  the  month  is  tu  be  reckoiiod 
according  to  the  Britifih  Calender. 

60.  The  word  "SECTION**  denotes  ono  of  those  portionB  of  a 
Chapter  of  this  Code  which  are  difltinguishcd  by  prefixed  i»uineral 
figures. 

51.  The  word  "  OATH"  includes  a  solemn  aflRrmation  substitute 
by  law  for  an  oath,  and  any  declaration  required  or  authorised  by  law 
to  be  made  before  a  public  servant,  or  to  be  used  for  the  purpose  of 
proof,  whether  in  a  Court  of  Justice  or  not. 

52.  Nothing  is  said  to  'he  done  or  believed  in  GOOD  FAITH 
which  is  done  or  oelieved  without  due  care  and  attention. 


CHAPTER  m. 
Of  Punishments. 

53.  The  PUNISHMENTS  to  which  offenders  are  liable  under  the 
provisions  of  this  Code  are: — 

i5V«f.— Death. 

Secondly. — Transportation. 

Thirdly, — Penal  servitude. 

Forthly. — Imprisonment,  which  is  of  two  descriptions,  namely : — 

1.  Rigorous,  that  is,  with  hard  labour. 

2.  Simple.    * 

Fifthly. — Forfeiture  of  property, 
Sixthly. — Fine. 

54.  In  every  case  in  which  SENTENCE  OF  DEATH  shall  have 
been  passed,  the  GOVERNMENT  of  India  or  the  Grovemment  of  the 
place  within  which  the  oflender  shall  have  been  sentenced,  MAY,  with- 
out the  consent  of  the  offender,  COMMUTE  the  punishment  for  any 
other  punishment  provided  by  this  Code. 

55.  In  every  case  in  which  sentence  of  TRANSPORTATION 
FOR  LIFE  shall  have  been  passed,  the  GOVERNMENT  of  India  or 
the  Government  of  the  place  within  which  the  offender  shall  have  been 
sentenced  MAY,  without  the  consent  of  the  offender,  COLIMUTE  the 
punishment  for  imprisonment  of  either  description  for  a  term  not  exceed- 
ing fourteen  years. 

56.  Whenever  any  person,  being  a  European  or  American,  is  con- 
victed of  an  offence  punishable,  under  this  Code,  with  transportation, 
the  Court  shall  sentence  the  offender  to  PENAL  SERVITUDE  instead 
of  transportation,  according  to  the  provisions  of  Act  XXIV.  of  1855. 

57.  In  CALCULATING  FRACTIONS  of  terms  of  punishment, 
transportation  for  life  shall  be  reckoned  as  equivalent  to  transportation 
for  twenty  years. 

53.    Pee  Act  6  of  lew, 
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58.  In  every  case  in  which  a  sentence  of  TBANSFOBTATION  is 
passed,  the  offender,  until  he  is  transported,  shall  be  dealt  with  in  the 
same  manner  as  if  sentenced  to  rigorous  imprisonment,  and  shall  be 
held  to  have  been  undergoing  his  sentence  or  transportation  during  the 
terms  of  his  imprisonment. 

59.  In  evory  case  in  which  an  offender  is  punishable  with  impri« 
Bonment  for  a  term  of  seven  jears  or  upwards,  it  shall  be  competent  to 
the  Court  which  sentences  such  offender,  instead  of  awarding  sentence 
of  imprisonment,  to  sentence  the  offender  to  TBANSPOBTATION  for 
a  term  not  less  than  seven  years,  and  not  exceeding  the  terms  for  which« 
bj  this  Code,  such  ofi'ender  is  liable  to  imprisonment. 

60.  In  every  case  in  which  an  offender  is  punishable  with  IMPBI* 
SONMBNT  which  may  be  OF  EITHER  DESCRIPTION,  it  shaU  be 
competent  to  the  Court  which  sentences  such  offender,  to  direct  in  the 
Beateaoe  that  such  imprisonment  shall  be  wholly  rigorous,  or  that  such 
imprisonment  shall  be  wholly  simple,  or  that  any  (wrt  of  such  imprison* 
ment  shall  be  rigorous  and  the  rest  simple. 

61.  In  every  case  in  which  a  person  is  convicted  of  an  offence  for 
which  he  is  liable  to  FORFEITURE  OF  aU  his  PROPERTY,  the 
offender  shall  be  incapable  of  acauiring  luiy  property,  except  for  the 
benefit  of  Government,  until  he  shall  hskve  undergone  the  punishment 
awarded,  or  the  punishment  to  which  it  shall  have  been  commuted,  or 
until  he  shall  have  been  pardoned. 

IlliJuiraHon. 

A,belagoonTiotodofiragiiigww  mgainstthe  OoranmcntoflnffiAii  UaUs  to  flovfUtaM 
of  «U  his  propnty.  After  the  eentenee,  and  irtdlet  the  nune  ia  in  force,  A'a  fltther  diet,  leav* 
iog  an  eatate,  ^mich  but  for  the  f orfntore  would  become  the  propertf  of  A.  The  eateto 
1)ocomea  the  property  of  Oornnment. 

62.  WHENEVER  any  person  is  convicted  of  an  OFFENCE 
PUNISHABLE  WITH  DEATH.  THE  1  OURT  MAY  ADJUDGE 
THAT  all  his  PROPERTY,  movable  and  immovable,  shall  BE  FOR- 
FSITED  to  Government,  and  whenever  any  person  shall  be  convicted 
of  "any  offence  for  which  he  shall  be  transported  or  sentenced  to  impri* 
eonment  for  a  term  of  seven  years  or  upwards,  the  Court  may  acUndge 
that  the  rents  and  profits  of  all  his  movable  and  immovable  estate,  dur* 
ing  the  period  of  his  transportation  or  imprisonment,  shall  be  forfeited 
to  Government,  subject  to  such  provision  lor  his  family  and  dependents 
«B  the  Government  may  think  fit  to  allow  during  such  period. 

^  Where  no  sum  is  expressed  to  which  a  fine  may  extend,  the 
AMOUNT  OF  FINE  to  which  the  offender  is  liable  is  unlimited,  but 
shall  not  be  excessive. 

64.  In  every  case  in  which  an  offender  is  sentenced  to  a  fine,  it 
shall  be  competent  to  the  Court  which  sentences  such  o€ender  to  direct 
bvthe  sentence  that  IN  DEFAULT  OF  PAYMENT  OF  the  FINE, 
the  ofiender  shall  suffer  IMPRISONMENT  for  a  certain  term,  which 
imprisonment  shall  be  in  excess  of  any  other  imprisonment  to  which  he 
may  have  been  sentenced,  or  to  which  he  may  be*  liable  under  a  com* 
mutation  of  sentence. 

68,   8m  Section  60, 61.  and  6B,  Act  tf<iC18n.C<^.r.C.) 
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65.  The  term  for  which  the  Conxt  direote  the  offender  to  be  impri- 
foned  in  default  of  payment  of  a  fine  ehall  not  exceed  one-fourth  of  ^ 
TERM  OF  IMPBISONM£NT  which  is  the  maadmnm  fixed  for  ^e 
offence  if  the  offence  be  ponishable  with  imprisonment  as  well  as  fine. 

ee.  The  IMPBISONMENT  which  the  Coort  imposes  in  de^Milt 
<^  payment  of  a  fine  may  be  OF  ANY  DE8CBIPTI0N  to  which  the 
offender  might  have  been  sentenced  for  the  offence. 

67.  If  the  OFFENCE  BE  PUNISHABLE  WITH  FINE  ONLY 
THE  TERM  for  which  the  Coort  directs  the  ofiender  to  be  imprisoned, 
in  defatdt  of  payment  of  fine,  shall  not  exceed  the  following  sode,  that 
is  to  say  for  any  term  not  exceeding  two  months  when  the  amount  of 
the  fine  shall  not  exceed  fiffcy  rupees,  and  for  any  term  not  exceeding 
four  months  when  the  amount  shall  not  exceed  one  hundred  rupees,  and 
for  any  term  not  exceeding  six  months  in  any  other  case. 

68.  The  IMPBISONMENT  which  is  imposed  in  default  of  nay- 
ment  of  a  fine  SHALL  TERMINATE  WHENEYEB  that  FINE  IS 
either  PAID  or  levied  by  process  of  law. 

69.  IF,  before  the  expiration  of  the  term  of  imprisonment  fixed  in 
default  of  payment,  such  A  PROPORTION  OF  THE  FINE  BE 
PAID  or  levied  that  the  term  of  imprisonment  suffered  in  defaott  of 
payment  is  not  less  than  proportional  to  the  part  of  the  fine  still  mipaid 
the  imprisonment  shall  termmate. 

lUuitraiion. 


ofooelmiidred  nq>ee«,  and  to  fitmr  moB^hiP  tmpriaqmnfnt  in  fle- 
letMty'^troiuueatofthe  iinebepaidorleviad  beAm  the  enim- 
ipriMomcnt.  A  will  be  dieefaaned  at  mkh  m  tbe  lint  mooA  ]m» 


A  ia  mtttioed  to  a  _^^ 

flralt  of  pajment.    Stm^  If  aemty^ve 

t&0B  of  one  nonh  of  toe  impriaonmcnt,  Ai ^ 

aspired.  If  eevHrtj-five  rapeea  beu^  or  levied  at  tin  Smeef  tte  expimtloiioftiie  flrat 
month  or  at  any  la' er  time  idiile  A  oontinoee  in  impriaonmwt,  A  will  pb  immediateiy  die- 
obanied.  If  fifty  mpeea  of  the  iteie  be  paid  or  levied  before  the  ezpfaratian  of  two  montiMof 
«he  ImpriawmieBt,  A  will  be  diaeharged  aa  aoon  aa  the  two  montlia  ase  oompleted.  If  fifty 
npeeaJbe  paid  or  leriad  at  the  time  of  the  esiiiration  of  thoae  two  maatbB,  or  at  any  late 
while  A  oontinneo  in  impriaonment,  A  will  be  immediately  diacAaxged. 

70.  The  FINE,  or  any  part  thereof  whieh  remains  unpaid,  MAY 
BE  ^EVIED  AT  ANY  TIME  WITHIN  SIX  YEARS  aftw  the  pass- 
ing of  the  sentence;  and  if^  under  the  sentence,  the  ofiender  be  liable  to 
imprisonment  for  a  longer  period  than  six  years,  then  at  aoy  time  pre- 
Tious  to  the  expiration  of  that  period;  and  the  DEATH  OF  THE  OF- 
TENDER  does  not  discharge  rrom  the  liabiJiigr  any  properly  which 
would  be  after  his  death  le^lly  liable  for  his  d^t& 

71.  Where  anything  which  is  an  OFFENCE  is  MADE  UP  OF 
PARTS,  any  of  which  purts  is  itself  an  ofi'ence,  the  offender  shall  not 
be  punished  with  the  punishment  of  more  than  one  of  such  his  offencee 
unless  it  be  so  expressly  provided. 

IllmiTaUoni 

AglTMZflftyttrokaawithaatiok.  Hare  A  may  have  committed  fhe  oAnoe  of  t<olimta* 
lily  oauaing  hurt  to  £  by  the  whole  beating,  and  alao  by  each  of  the  blowi  which  make  vp  the 
whole  beatmg.  If  A  were  liable  to  paniahmcnt  for  erery  blow,  he  might  be  impriaooed  fat 
dfty  yean— one  for  each  blow.    Bathe  ia  liable  only  to  one  pnnidmient  for  the  whole  beating. 

66.    See  Section  45  Act  95  of  1861,  (Cr.  P.  C.) 

70.  8eeSeotion61,Act86ofiaBl,  (Cr.P»CJaiidJEtetto^Aet8o^aav^  (Gr.P.C.) 

71.  8M8MliMitf,AotS6ofl8ll,  (Or.F*C) 
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]NtitwliileAiibeaii«E,Tiiilarteci.aaaAiiiteiitioaAQ7flrikMT,h^  m  •  Uof 
giTHi  to  T  is  no  pftrt  of  the  Mt  whenbF  A  ▼otonUrily  oftOMt  hurt  to  Z,  A  la  thblo  to  one 
pniriilnnent  for  Tohmtailly  oaoiing  hurt  to  Z,  and  to  another  for  the  blow  giTen  to  Y. 

72.  In  aU  0M6S  in  which  JUDGMENT  is  given  THAT  A  PEK- 
SON  IS  GUILTY  OF  ONE  OF  SEVERAL  OFFENCES  er^ified 
in  the  judgment,  bat  that  it  is  doobtfdl  of  which  of  these  o'  encee  he  is 
guilty,  the  oSeader  shall  be  punished  for  the  ofieooa  for  which  the  low- 
est  punishment  is  provided,  if  the  same  ponishment  is  not  provided  for 
all. 

73.  Whenever  any  person  is  convicted  of  an  offence  for  which« 
under  this  i  ode,  the  Court  has  power  to  sentence  him  to  riporoaa  im- 
prisonment, the  Court  may,  by  its  sentence,  order  that  the  o'  ender 
shall  be  kept  in  SOLITAftY  CONFINEMENT  for  aay  portion  or 
portions  of  the  imprisonment  to  which  he  is  sentenced,  not  e^eedinf^ 
three  months  in  the  whole,  according  to  the  following  scale  (that  is  to 
Bay)— 

A  time  not  exceeding  one  month,  if  the  term  of  imprisonment  shall 
not  exceed  six  months. 

A  time  not  exceeding  two  months,  if  the  term  of  imprisonment 
shall  exceed  six  months  and  be  less  than  a  year. 

A  time  not  exceeding  three  months,  if  the  term  of  imprisonment 
shall  exceed  one  year. 

74.  In  executing  a  sentence  of  solitary  confinement,  SUCH  CON- 
FINEMENT  SHALL  IN  NO  CASE  EXCEED  FOURTEEN  DAYS 
AT  A  TIME,  with  intervals  between  the  periods  of  solitary  confinement 
of  not  less  duration  than  such  periods ;  and  when  the  miprisonment 
awarded  shall  exceed  three  months,  the  solitary  coufinement  shall  not 
exceed  seven  days  in  any  one  month  of  the  whole  imprisonment  award- 
ed, with  intervals  between  the  periods  of  solitary  confinement  of  not 
lees  duration  than  such  periods. 

75.  Whoever,  having  been  convicted  of  an  o^ence  pnnishable 
vokdBT  Chapter  XII.  or  Chapter  XVII.  of  this  Code,  with  imprisonment 
of  either  description  for  a  term  of  three  years  or  upwards,  shall  be  guilty 
of  any  ofTenoe  punishable  under  either  <x  those  Chapters,  with  impn- 
Bcmment  of  either  description  for  a  term  of  three  years  or  upwards,  shall 
be  subject  for  evwy  such  SUBSEQUENT  OFFENCE  to  transporta- 
tion for  life,  or  to  DOUBLE  the  amount  of  PUNISHMENT  to  which 
he  would  otherwise  have  been  liable  for  the  same,  provided  that  he 
shall  not  in  any  case  be  liable  to  imprisonment  for  a  term  exceeding  ten 
years. 


CHAPTER  IV. 
Oeneral  Exceptioiis. 

76.  Nothing  is  an  ofience  which  is  done  by  a  PERSON  who  is, 
or  who,  by  reason  of  a  mistake  of  fact  and  not  by  reason  of  a  ftistake 
of  law,  in  good  faith  believes  himself  to  be  BOUND  BY  LAW  to  do  it. 

72,    0eeSeoUoiiM2and881AotS6ofl8(n,  (Cr.P.C.) 
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A«  a  ml&m,  tbm  on  a  mob  hf  <bt  ordtr  oC  bit  n^arior  cAmt*  in  ooafotBitj  vfttOe 
^wmmaMi  €f  the  Uw,  A  hM  ooamHttd  no  otknm. 

A,anoaMroraCoait€f  JiMtiot.bifaro'tevdlT  t^tCovtttumiT.aBdaftcaae 
isaoiiy.bettovtef  £.tobtT,ARwttZ,AhMooiiuDitt«dnooff»ia.  • 

77.  Nothinff  is  an  offence  which  is  done  bj  a  JUDGE  WHjSN 
ACTING  JUDICIALLT  in  the  ezeroise  of  any  power  i^iioh  is,  or 
which,  in  good  faith,  he  belieree  to  be  given  to  nim  bj  law. 

78.  Nothing  which  is  done  in  pnrsnance  of,  or  which  is  warranted 
by.  the  JUDGMENT  OR  ORDER  OF  A  COURT  OF  JUSTK  B,  if 
done  whilst  such  judgment  or  order  remains  in  force,  is  an  orenoet 
notwithstanding  the  Uoart  maj  have  had  no  jurisdiction  to  pan  such 
radgment  or  order  proTided  the  person  doing  the  act  in  good  faifeh  be- 
iieyes  that  the  Comrt  had  sach  jurisdiction. 

79.  Nothing  is  an  offence  which  is  done  by  any  PERSON  who  is 
JUSTIFIED  BY  LAW,  or  who,  by  reason  of  a  mistake  of  fact,  and  not 
by  reason  of  a  mistake  of  law,  in  good  faith  believes  himself  to  be  jus- 
tified by  law  in  doing  it. 

Illutir<Uion$, 
▲  net  E  oommit  what  ftpMUi  to  A  to  be  •  mudw.   A,iiitlM€i8roiM»totlMb«tofUa 
indffmcnt  ezoied  in  good  fldto,  of  Um  power  wUdi  Hie  Uw  girei  to  all  penoiM  of  appwhend- 
mf  mwdcren  In  the  ftot,  iciaea  £.,  in  order  to  brinff  Z  before  the  proMr  snthoritiea.   A  law 
oommitted  no  ofltanee,  though  it  maj  torn  out  that  2  waa  acting  in  aeif-defiBnoe. 

80.  Nothing  is  an  offence  which  is  done  by  ACCIDENT  or  mis- 
fortune and  without  any  criminal  intention  or  Knowledge  in  the  doing 
of  a  lawful  act,  in  a  lawful  manner,  by  lawM  means,  and  with  proper 
care  and  caution. 

UliuircUion, 
Aiaataworkiiithahatohet;tlMheadflieaoiI,and  kiUa  a  man  who  ia  atandiiv  by. 
Here,  if  thett  waa  no  want  of  proper  canticm  on  the  pait  of  A,  hia  act  ia  excnaable,  and  not  an 


81 .  Nothinq^  is  an  offence  merely  by  reason  of  its  bein«?  done  with 
the  knowledge  that  it  is  likely  to  cause  harm,  if  it  be  done  without  any 
criminal  intention  to  cause  harm,  and  in  rood  fikith,  for  the  purpose  of 
PREVENTING  or  avoiding  OTHER  HARM  to  person  or  property. 

EmplanaUon. — It  is  a  question  of  fact  in  such  a  case  whether  ^e 

harm  to  be  prerented  or  avoided  was  of  such  a  nature  and  so  imminent 

as  to  justi^r  or  excuse  the  risk  of  doing  the  act  with  the  knowledge  that 

it  was  likely  to  cause  hann. 

IlhtatraHon. 

A,  the  Captain  of  a  Ste^m-Teaael.  aaddentj,  and  without  aaxf  fknlt  or  negligence  on  hia 
partfflndahifnaelfinsuehapoaitionthat  before  he  can  stop  hia  voaeel,  he  mvst  inevitably 
ran  down  a  boat,  B,  with  SO  or  30  paaaengera  on  board,  nnleaa  he  Ghtngea  the  coorae  of  hia 
'•  conrae,  ne  m    ' '  * .  _-         .      .  .     .   ^     ... 


Toaael ;  and  th\t  by  changing  hia  conrae,  ne  mna*:  in  nr  riak  of  ronning  down  a  boet,  C,  wi*h 
ootjr  3  paaaengera  on  board,  whi  h  he  mftT  poaatbly  de<ur.'  Here,  if  A  altera  hia  oonne,  wi^li* 
out  any  interoon  to  mn  down  the  boat  C,  and  in  good  Iki^h,  for  the  pupoae  of  avoidkig  Urn 
danger  to  the  paaaengera  in  the  boat  B,  he  ia  not  gmltr  of  an  oflionoe,  though  he  maj  mn 
downtheboatCbyooinff  anaetwhldibekDewwaalikdytooanaethateiBHt,if  itbe  foand, 
aa  a  matter  of  fkct,  tibat  the  danger  wUch  he  intended  to  avoid  waa  aoeh  aa  to  ezooae  him  In 
inciuring  tiie  riak  of  nmning  down  the  boat  C. 

A,  in  a  great  fire,  pnlli  down  houaee  in  order  to  prevent  the  conflagration  fh>m  apreadinff. 
fie  doea  thia  with  the  mtention,  in  good  faith,  of  aaVbg  human  life  or  property.    Here,  if  It 

77.  See  Section  19,  ante,  and  Act  18  of  1860,  (Courts  of  Joitioe.) 

78.  See  Section  80,  ontft 
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ba  townd  that  the  haim  to  be  provtntad  wm  of  aoah  •  natara  aad  to  immtmint  m  to  cboom 
A'b  aet,  A  i^  not  gniltjf  of  the  offenoo. 

82.  NothinfiT  ie  an  ofienoe  which  is  done  by  a  CHILD  UNDEE 
SEVEN  years  of  age. 

83.  Nothing  is  an  ofience  which  is  done  by  a  CHILD  above 
geven  years  of  age  and  UNDER  TWELVE,  who  has  not  attained 
sofiBcient  matority  of  understanding  to  judge  of  the  natnre  and  oonse- 
quenoes  of  his  conduct  on  that  occasion 

84.  Nothing  is  an  offence  which  is  done  by  a  person  who,  at  the 
time  of  doing  it.  by  reason  of  UNSOUNDNESS  OP  MIND,  is  incapa- 
ble  of  knowing  the  nature  of  the  act,  or  that  he  is  doing  what  is  either 
wrong  or  contrary  to  law. 

85.  Nothing  is  an  offence  which  is  done  by  a  person  who,  at  the 
time  of  doing  it,  is,  by  reason  of  INTOXICATI<  )N,  incapable  (k  lmow« 
ingthe  nature  of  the  act,  or  that  he  is  doine;  what  is  either  wrong  or  con- 
trary to  law,  provided  that  the  thing  which  intoxicated  him  was  admi- 
nistered to  him  without  his  knowleo^  or  against  his  win. 

86.  In  cases  where  an  act  done  is  not  an  offence  unless  done  with 
a  particular  knowledge  or  INTENT,  a  person  who  does  the  act  in  a 
state  of  INTOXIOATION  shall  be  liable  to  be  dealt  with  as  if  he  had 
the  same  knowledge  as  he  would  have  had  if  he  had  not  been  intoxicat- 
ed, unless  the  thing  which  intoxicated  him  was  administered  to  him 
without  his  knowledge  or  a^^inst  his  will. 

87.  Nothing  which  is  not  intended  to  cause  death  or  crrievous  hurt, 
and  which  is  not  known  by  the  doer  to  be  likely  to  cause  aeath  or  griev- 
ous hurt,  is  an  offence  by  reason  of  any  harm  which  it  may  cause,  or  be 
intended  by  the  doer  to  cause,  to  any  person  above  eighteen  years  of 
we  who  has  given  CONSENT,  whether  express  or  implied,  to  suffer 
that  harm,  or  by  reason  of  any  harm  which  it  may  be  known  by  the 
doer  to  be  likely  to  cause  to  any  such  person  who  has  consented  to  take 
the  risk  of  that  harm. 

lUtistrcUion, 

A  and  Z  agne  to  fBoee  with  eaeb  other  for  •rnnmrnvxt  TUa  agreemcDt  fanpUea  tha  oon- 
ant  of  each  to  mtt&r  9m  harm  iddoh  in  the  ooorae  of  raoh  teodDg  may  be  oanaed  without 
fmA  plaj ;  and  if  A,  while  playiiiff  ttMjt  faozta  Z,  A  ccnnmitB  no  Mhnee. 

88.  Nothing  which  \b  not  intended  to  cause  death  is  an  offence  by 
reason  of  any  harm  which  it  may  cause,  or  be  intended  by  the  doer  to 
cause,  or  be  known  by  the  doer  to  be  likely  to  cause,  to  any  person  for 
whose  BlfiN  KFIT  it  is  done  in  ^srood  faith,  AND  who  has  given  CON- 
SKNT,  whether  express  or  implied,  to  suffer  that  harm  or  to  take  the 
riflk  of  that  harm. 

lUuitraHon, 

A,  a  anfeoo,  knowing  that  a  particnlar  operation  ia  likely  to  eanae  tiM  death  of  E  who 
■nflersnnderapaibBfai  compUinL  bat  not  Intending  to  oanae  Z'a  death,  and  intending,  in 
good  fkith,  Z'a  benefit,  perfovma  that  operation  on  Z,  with  Z'B  conaent,  A  haa  oommittea  no 


89,    Nothing  which  is  done  in  good  faith  for  the  BENEFIT  of  a 
person  under  twelve  years  of  age  or  of  unsound  mind  by  or  by  CON- 

8a    See~SeoUon488,AotS6ofl8n,  (Cr.P.C.)  ~ 

84.   SeeAot95ofl8n,Gliap.S7,  (Gr.P.a),  14aBdl6V,«.81  (Lonatioi)  and  AetM, 
of  1868,  flinoatie  Aeylnme.) 
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SENT,  either  exprees  or  impHed,  OF  the  GUABDIAN  or  other  per- 
8om  having  lawftil  charge  or  that  person,  is  an  offence  b j  reason  of  any 
harm  which  it  maj  cause,  or  be  intended  by  the  doer  to  canse,  or  l>e 
known  by  the  doer  to  be  likely  to  cause,  to  that  person :  PBOVIJDBD — 

Firit, — ^That  this  exception  shall  not  extend  to  the  intentional 
causing  of  death,  or  to  the  attomldng  to  cause  death. 

Secondly, — ^That  this  exce|)tion  shall  not  extend  to  the  doing  of  any 
thing  which  the  person  doing  it  knows  to  be  likely  to  cause  death,  for 
any  purpose  other  than  the  preventing  of  death  or  grievous  hurt,  or  the 
curing  of  any  grievous  disease  or  infirmity. 

Thirdiy.—  That  this  exception  shall  not  extend  to  the  voluntary  caus- 
ing of  grievous  hurt,  or  to  the  attempting  to  cause  prievous  hurt,  anlees 
it  be  for  the  purpose  of  preventing  death  or  grievous  hurt,  or  the  curing 
of  any  grievous  disease  or  iafirmity. 

Fowrthly. — That  this  exception  shall  not  extend  to  the  abetment 
of  any  offence  to  the  committing  of  which  offence,  it  would  not  extend. 

IllustrcUion, 
A  in  good  fUth,  for  his  difld't  benefit.  wit2u»tUiohild'BMOMnt.  has  his  ddld  art  fcr 


ths  stone,  hy  a  snrgeon,  knowimr  it  to  be  likdj  that  the  operatian  wiu  oause  the  child's  death, 
bat  not  intending  to  cause  the  QAild's  death.  A  is  withm  the  eaoeption,  Jnaemnhh  as  hdm 
object  was  the  core  of  the  diild. 

90.  A  CONSENT  is  not  such  a  consent  as  is  intended  by  any 
section  of  this  Oode  if  the  consent  is  given  by  a  person  under  fear  of  in- 
lury  or  under  a  nusconoeption  <^  fact ;  and  u  the  person  doin^  the  act 
knows,  or  has  reason  to  believe,  that  the  consent  was  g^ven  in  conse- 
quence of  such  fear  or  misconception ;  or — 

If  the  consent  is  given  by  a  person  who,  firom  unsoundnees  of  mind 
or  intoxication,  is  unable  to  understand  the  nature  and  consequence  of 
that  to  which  he  gives  his  consent;  or  unless  the  contrary  appears  from 
the  context,  if  the  consent  is  given  by  a  person  who  is  unaer  twelve 
year  of  age, 

91.  The  exceptions  in  sections  87,  88,  and  89  do  not  extoid 
to  ACTS  WHICH  ARE  OFFENCES  INDEPENDENTLT  <»F 
ANY  HARM  WHICH  THEY  MAY  CAUSE,  or  be  intended  to- 
cause,  or  be  known  to  be  likely  to  cause,  to  the  person  giving  the  oon- 
sent  or  on  whose  behalf  the  consent  is  given. 

IllusiraHon. 

Causing  miscsniage  (imless  caused  in  good  £ftith  for  the  irarpose  of  saving  the  life  of  the 
woman)  isanoilDnoeinde^dentlyof  anyhannwhiflhitmaycaiiseorbe  intended  to  eaue 
tothewoman.  Therefta>reitisnotanolllBnoe**byrBa8onofsnch  harm  ;**  and  the  consent  of 
the  woman  or  of  her  goardian  to  the  causing  of  such  miscarriage  does  not  justify  tiw  set. 

92.  Nothing  is  an  offence  by  reason  of  any  harm  which  it  may 
cause  to  a  person  for  whose  BEN F  FIT  it  is  done  in  good  faith,  even 
WITHOUT  that  person's  CONSENT,  if  the  circumstances  sre  such 
that  it  is  impossible  for  that  person  to  signify  consent,  or  if  that  p^rs^ 
is  incapable  of  giving  conse  t,  and  has  no  ^mardian  or  other  person  in 
lawful  charge  of  him  from  whom  it  is  possible  to  obtidn  consent  in  time 
for  the  thing  to  be  done  with  benefit :  PROVIDED— 

jFVVtfi,— That  this  exception  shall  not  extend  to  the  intentional  caas* 
ing  of  death,  or  the  attempting  to  cause  death. 
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Secondly. — That  this  exception  shall  not  extend  to  thedoin^  <^  any- 
thing which  the  person  doing  it  knows  to  be  likely  to  cause  death,  for 
aay  purpose  other  than  the  presenting  of  death  or  grievous  hurt,  or  the 
curing  of  any  grie\  ous  disease  or  infirmity. 

Thirdly, — That  this  exception  shall  not  extend  to  the  voluntary 
causing  of  hurt,  or  to  the  attemptin<?  to  cause  hurt,  for  any  purpose 
other  than  the  preventing  oi  death  or  hurt. 

i^our/^y.— That  this  exception  shall  not  extend  to  the  abetment  of 
«uiy  olieuoe,  to  the  committing  of  which  oHence  it  would  not  extend. 

lllusifraiion. 

Z  is  tfarown  from  his  hoitt,  and  \b  mMoaible.  A«  a  soxveoii,  finds  that  £  ngoires  to  be 
trepanned.  A,  not  intending  Z's  death,  bnt  in  good  ndth,  for  Z's  benelBt,  perfonns  the  tzepan 
befoMZrecoTetahispower  of  judging  for  himsell    A  has  oommitted  no  offenoe. 

Z  is  earned  off  1^7  a  tiger.  A  flies  at  the  tiger  knowii«  it  to  be  likely  that  the  dhot  aaj 
km  Z,  but  not  intending  to  kill  Z,  and  in  good  iftith  intokding  Z's  beneiit  A'sbailgxvesZ  a 
menial  wound.    A  has  eommitted  no  offuoe. 

A,  a  Buigeon,  sees  a  child  sufTer  an  accident  xrhich  is  likely  to  prove  &tal  unless  an  opera- 
tion be  immediately  performed.  There  is  not  time  to  apply  to  the  child's  guardian.  A  per- 
forms the  operatian  in  spite  of  the  entreaties  of  the  ciiild,  intending*  in  good  faith,  the  ohud's 
benefit    Anas ooaunitted.no  oflbnoe 

A  is  in  a  house  which  is  on  fl^-e,  with£,  aohild.  Peorle  below  hold  but  a  blanket  A 
4rops  the  child  from  the  house-top,  knowing  it  to  be  likely  that  the  fail  may  kU  the  ehUd 
but  not  intendinr  to  kill  the  child,  and  iaten^ng  in  goodfUth,  the  ohfld'sbensfit  Seraeren 
if  the  child  is  UUed  by  the  ftdl,  A  has  oommitt^  no  ofiSence. 

Explanation. — Mere  pecuniary  benefit  is  not  benefit  within  the 
meaning  of  Section  88,  89,  and  92. 

93.  No  COMMUNICATION  MADE  IN  GOOD  FAITH  is  an 
4>fience  by  reason  of  any  harm  to  the  person  to  whom  it  is  made  if  it  is 
made  for  the  benefit  of  that  person. 

lUuatration. 

A,  ««nmn,  fagood  fidtti,  eommunioates  to  a  patient  his  opinion  that  he  cannot  lire. 
The  patient  dies  in  consequence  of  the  shook.  A  has  oommitted  no  oflSenoe,  though  he  knew  it 
to  be  likely  that  the  communication  might  cause  the  patient's  death. 

94.  Kxcept  murder  and  offences  against  the  State  punishable  with 
death,  nothing  is  an  ofience  which  is  done  by  a  FEBSuN  who  is  COM- 
PbLLICD  to  do  it  BY  THBEATS,  which,  at  the  time  of  doing  it,  rea- 
sonably  cause  the  appehension  that  instant  death  to  that  person  will 
otherwise  be  the  consequence,  provided  the  person  doin^  the  act  did  not 
of  his  own  accord,  or  from  a  reasonable  apprehension  of  harm  to  himself 
short  of  instant  death,  place  himself  in  the  situation  by  which  he  became 
subject  to  such  constramt. 

ExplanaHon. — 1.— A  person  who,  of  his  o?m  accord,  or  by  reason 
of  a  ihreat  of  being  beaten,  joins  a  gan|^  of  dacoits  knowing  their  cha- 
rater,  is  not  entitled  to  the  benefit  of  this  exception  on  the  ground  of  his 
having  been  compelled  by  his  associates  to  do  anything  that  is  an 
ofience  by  law. 

ExplanaHon  2. — A  person  seized  by  a  gftng  of  dacoits,  and  forced, 
-by  threat  of  instant  death,  to  do  a  thing  wnich  is  an  ofience  by  law — 
for  example,  a  smith,  compelled  to  take  his  tools  and  to  force  the  door 
^  a  house  for  the  dacoits  to  enter  and  plunder  it— is  entitled  to  the 
l>eiiefit  of  this  ezoeption. 
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95.  Nothing  is  on  offence  by  reMon  that  it  cbkumb,  or  that  it  is  in« 
tended  to  caose,  or  that  it  is  known  to  be  likely  to  caose,  any  harm,  if 
that  HARM  is  So  SLIGHT  THAT  NO  PICBSON  of  ordinary  sense 
and  liemper  WOULD  COMPLAIN  of  such  haruL 

Of  the  Right  of  Private  Defence. 

96.  Nothing  is  an  offence  which  is  done  in  the  exercise  of  tiie 
right  of  PRIVATE  DEFENCE. 

97.  EVERY  PERSON  HAS  A  RIGHT,  subject  to  therestno- 
tions  contained  in  Section  99,  TO  DEFEND— 

Fir$t — His  own  B  DY,  and  the  body  of  any  other  person^  against 
any  offence  a/eoting the  human  body. 

Secondly.'-The  PROPERTY,  whether  moveable  or  immoveable,  dt 
himself  or  of  auy  other  person,  aralust  auy  act  which  is  an  ol.'ence  fiall- 
ing  nnder  the  deffuitioa  of  tlieft,  robbery,  mischief,  or  criminal  treepaBs, 
or  which  is  an  attempt  to  commit  theft,  robbery,  mischief,  or  criininal 
trespass. 

93.  WHEN  AN  ACT  which  wocdd  otherwise  be  a  certain  offence 
IS  NOT  that  OFFENCE  BY  REASON  OF  THE  YOUTH,  the 
WANT  of  maturity  OF  UNDERSTANDING,  the  UNSOUNDNESS 
OF  MIND,  or  the  INTOXICATION  of  the  person  doingthat  act,  or  by 
reason  of  any  MISCONt  EPTION  on  the  part  of  that  person,  every 
person  ban  the  same  right  of  private  defence  against  that  act  which  he 
would  have  if  the  act  were  that  offence. 

Illustration, 

g,  nBder  the  iiiwwww  of  mil diiew.  attempt!  to  kill  A.  Z  ii  gnfltF  of  no  offaDoe.  Bat  A 
hM  the  nine  right  of  priTate  defeaoe  which  he  would  have  if  Z  wore  itae. 

A  oktertbFnifl^t  a  hooeeidiieh  he  ie  legally  entitled  to  enter.  Z,  in  good  lldtih  takii«  A 
for  a  honee-fanaher.  attache  A.  Here  Z,  by  attacking  A  under  thie  mis  onoeptian,  oommitB 
nooihnoe.  Bat  Ahaetheeamerightof  priTatodetenoeagainitZwhiehhewoald  havo  if  Z 
were  not  acting  onder  that  miaoonoeption. 

99.  Fir«/..— There  is  NO  RIGHT  OF  PRIVATE  DEFENCE 
AGAINST  AN  ACT  which  does  not  reaaouably  caose  the  appreheuslon 
of  death  or  of  grievous  hurt,  if  done,  or  attempted  to  be  D  J^vE,  BY  A 
PUBLI^;  SEUV^ANT  acting?  iii  good  faith  uuder  colour  of  his  oflBce, 
though  that  act  ma/  not  be  strictly  justifiable  by  law. 

Second— There  is  no  rii^ht  of  private  defence  AGAINST  an  ACT 
which  does  not  reasonably  cause  the  apprehension  of  death  or  of  griev- 
ous hurt,  if  done,  or  attempted  to  be  DONE,  BY  THE  DIRECTION 
OP  A  FUBLI  SERVANT  acting  in  good  faith  under  colour  of  his 
ofl^,  though  that  direction  may  not  be  strictly  justifiable  by  law. 

nird.— There  is  no  right  of  private  defence  in  CASES  IN  WHICH 
THERE  IS  TIME  TO  HAVE  RECOURSE  TO  THE  PROTEC- 
TION OP  THE  PUBLIC  AUTHORITItS. 

Fowrih, — The  right  of  private  defence  in  NO  ease  extends  to  tiie  in* 
!flicting  of  MORE  HARM  THAN  IT  IS  NECESSARY  TO  IN- 
PLICT  FOR  THE  PURPOSu.  OP  DEPENCE. 

Explanation,  1. — A  person  is  not  deprived  of  the  right  of  private 
defenoe  agunst  an  act  done,  or  attempted  to  bo  done,  by  a  pablio  ser- 
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vont  as  such,  unless  he  knows,  or  hd£  reason  to  believe,  that  the  person 
domg  the  act  is  sach  public  servant. 

Explanation  2. — A  person  is  not  deprived  of  the  right  of  private 
defence  against  an  act  done,  or  attemptea  to'  be  done,  by  the  direction 
of  a  public  servant,  unless  ho  knows,  or  has  reason  to  believe,  that  the 
person  doing  the  act  is  acting  by  such  direction,  or  unless  such  person 
Htates  the  authority  under  which  he  acts ;  or  if  he  has  authority  in  writ- 
ing, unless  he  produces  such  authority,  if  demanded, 

100.  The  right  of  PRIVATE  DEFENCE  OP  THE  BODY  EX- 
TENDS, under  the  restrictions  mentioned  in  the  last  preceding  Sec- 
tion, TO  THE  VOLUNTARY  CAUSING  OF  DEATH  or  of  any 
Other  halTU  to  the  assailant  IF  THE  OFFENCE  which  occasions  the 
exerfeise  of  the  right  BE  of  any  of  the  descriptions  hereinafter  enumerat- 
ed namely — 

IHrat. — Sucti  an  assault  as  may  reasonably  cause  the  apprehension 
that  DEATH  will  otherwise  be  the  consequence  of  such  assault. 

Secondly. — Such  an  assault  as  may  reasonably  cause  the  apprehen- 
sion that  GRIEVOUS  HURT  will  otherwise  be  the  consequence  of 
such  assault. 

Thirdl]!- — An  assault,  with  the  intention  of  comnutting  RAPE. 

Fourthly. — An  assault  with  the  intention  of  gratifying  UNNATU- 
RAL LUST. 

FlftMy.—An  assault  with  the  intention  of  KIDNAPPING  or  ab- 
dacting. 

SwrfWy.— An  assault  with  the  intention  of  WRONGFULLY  CON- 
FINING a  person  under  circumstances  which  may  reasonably  cause 
him  to  apprehend  that  he  will  be  unable  to  have  recourse  to  the  public 
authorities  for  his  release. 

101.  If  the  offence  be  not  of  anjr  of  the  descriptions  enumerated 
in  the  last  preceding  Section,  the  right  of  private  defence  of  the  body 
does  not  e^nd  to  the  yoluntary  causing  of  death  to  the  assailant,  but 
does  extend,  under  the  restrictions  mentioned  in  Section  99,  to  the  vo- 
luntary causmg  to  the  assailant  of  any  HARM  OTHER  THAN 
DEATH. 

102.  The  right  of  PRIVATE  DEFENCE  OF  THE  BODY  COM- 
MENCES as  soon  as  a  reasonable  apprehension  of  danger  to  the  body 
arises  from  an  attempt  or  threat  to  commit  the  offence  though  the 
offence  may  not  have  been  committed,  and  it  continues  as  long  as  such 
apprehension  of  danger  to  the  body  continues. 

103.  The  right  of  PRIVATE  DEFPNtJE  OF  PROPERTY  EX- 
TENDS, under  the  restrictions  mentioned  in  Section  99,  TO  THE 
VOLUNTARY  CAUSING  OF  DEATBt  or  of  any  other  harm  to  the 
wrong-doer,  IF  THE  OFFENCE,  the  committing  of  which,  or  the 
attempting  to  commit  which,  occasions  the  exercise  of  the  right,  BH^  an- 
ofiGance  of  any  of  the  descriptioas  hereinafter  emuneratod,  oamely : — 

J^ir»l— ROBBERY, 

flleam<%.-^H0T7SE.BttBAJB:iNG  BY  NIGHT. 
3 
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T^rrcfZy.— MISCniEP  BY  FIBE  committed  on  any  buadinff, 
tent,  or  vessel  which  buIldiQ<^,  tent,  or  vessel  is  used  as  a  human  dweU- 
ing,  or  as  a  place  for  the  custody  of  property. 

Fourthly.— TREFT,  MISCHIEF,  or  HOUSE-TRESPASS,  under 
such  circumstances  as  may  reasonably  cause  apprehension  that  deaUi 
or  grievous  hurt  will  be  the  consequence  if  sucn  right  of  private  de- 
fence is  not  exercised. 

104,  If  the  offence,  the  committing  of  which,  or  the  attempting 
to  commit  which,  occasions  the  exercise  of  the  right  of  private  defence, 
be  theft,  mischief,  or  criminal  trespass,  not  of  any  of  the  descriptions 
enimerated  in  the  last  preceding  Section,  that  right  does  not  extend 
to  the  voluntary  canslng  of  death,  but  does  extend,  subject  to  the  re- 
strictions mentioned  in  Sect'on  99,  to  the  voluntary  causing  to  the 
wrong-doer  of  any  HAEM  OTHER  THAN  DEATH. 

105,  Frst.—Tho  right  of  PRIVATE  DEFENCE  OF  PROPER- 
TY COMMENCES  when  a  reasonable  apprehension  of  danger  to  the 
property  commences. 

Sficcnd. — The  right  of  private  defence  of  property  AGAINST 
THEFT  CONTINUKS  TILL  the  ofender  hasefiectedhis  retreat  with 
the  property,  or  the  assistance  of  the  public  authorities  is  obtained,  or 
the  property  has  been  recovered. 

Third.— The  right  of  private  defence  of  property  AGAINST  ROB- 
BERT  continues  as  long  as  the  ol'ender  causes,  or  attempts  to  caiil>e» 
to  any  person  death  or  hurt  or  wrongful  RESTRAINT, or  aslongas  tke 
fear  of  instant  death,  or  of  instant  hurt,  or  of  instant  personiJ  restrsint 
continues, 

Fowrth.—The  right  of  private  defence  of  property  AGAINST* 
CRIMINAL  TRKSPASS  OR  MISCHIEF  contmues  as  long  as  the 
offender  continues  in  the  commission  of  criminal  trespass  or  mischiell 

Fiffh,—The  right  of  private  defence  of  pmperty  AGAINST 
HOUSE-BR FAKING  by  night  continues  as  long  as  the  hoose-tres- 
pass  which  has  been  begun  by  such  house-breaking  continues. 

106,  If,  in  the  exercise  of  the  right  of  private  defence  against  an 
assault,  which  reasonably  causes  the  apprehens:an  of  death,  the  defen- 
der be  so  situated  that  he  cannot  efiectually  exercise  that  right  with- 
out RISK  OF  HARM  TO  AN  INNOCENT  PERSON^  his  right  of 
private  defence  extends  to  the  running  of  that  risk. 


Illusti'atiion, 

,  who  att^i 

lOut  flriog  i 

, JMded  with 

I  any  of  the  children. 


A  is  aHicked  by  a  mob,  who  attempt  to  murder  him.  He  cannot  efflsetualfy  ezernteld* 
right  of  private  defence  without  firing  on  the  mob,  and  he  cannot  fire  witliont  risk  of  banning 
Tonng  cmldren  who  are  mingled  with  the  mob.  A  commit!  nooffenoe  it,  by  aofliiDg,  he 
haxmafl        "'*     '^■"    " 


CHAPTER  V, 
Of  Abetment. 

107.    A  PERSON  ABETS  the  doing  of  a  thing.    WHO— 
JFVst— INSTIGATES  any  paroon  to  do  that  thing ;  or— 
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Seccmdhf, — Engages  with  one  or  more  other  person  or  persons  in 
any  CON  SflEACY  for  the  doing  of  that  thin^,  if  an  act  or  illegal 
omission  takes  place  in  pursuance  of  that  conspiracy,  and  in  order  to  the 
doing  of  that  tmng ; 


!r^V(%. — Intentionally  AIDS,  by  any  act  or  illegal  omission  the 
doing  of  that  thing. 

Ewplanation  1. — A  person  who,  by  wilful  misrepresentation,  or  by 
wilful  concealment  of  a  material  fact  which  he  is  bound  to  disclose, 
voluntarily  causes  or  procures,  or  attempts  to  cause  or  procure,  a  thing 
to  be  done,  is  said  to  mstigate  the  doing  of  that  thing. 

Illustration, 
A,  a  pabUo  ofirer,  is  authorised  bj  ajnrarrant  from  a  Ckrart  of  Jpstice  to  apprehend  Z.  B, 


knowipg  that  foot,  and  also  that  C  is  not  Z^  wilfully  lepresenta  to  A  that  C  is  Z,  and  thereby 
intentionally  cavsM  A  to  appzebend  C.    Here  B  abets  oy  instigation  the  apprehension  of  C. 

Explanation  2. — Whoever,  either  prior  to  or  at  the  time  of  the  com- 
mission of  an  act,  does  anything  in  order  to  facilitate  the  commission 
of  that  act,  and  thereby  facilitates  the  commission  thereof,  is  said  to  aid 
the  doing  of  that  act. 

108.  A  person  abets  an  offence  who  abets  either  the  commission 
of  an  offence,  or  the  commission  of  an  act  which  would  be  an  offence  if 
committed  by  a  person  capable  by  law  of  committing  an  offence  with 
the  same  intention  or  knowledge  as  that  of  the  ABfjTTOE. 

Explanation!. — The  abetment  of  the  illegal  onimission  of  an  act 
may  amount  to  an  offence  although  the  abettor  may  not  himself  be 
bound  to  do  that  act. 

Explanation  2.-^To  constitute  the  offence  of  abetment  it  is  not 
necessary  that  the  act  abetted  should  be  committed,  or  that  the  effect 
requisite  to  constitute  the  offence  should  be  caused. 

Illustrations, 
A  instigates  B  to  murder  C.  B  reftises  to  do  so.    A  is  guilty  of  abetting  B  to  commit 


A  instigates  B  to  mnrderD.    B,  in  pursnanoe  of  the  instigation  stabs  D.    D  recovers 
from  the  wound.    A  is  gnilty  of  instigating  B  to  commit  murder. 

Evplani^ion  3. — It  is  not  necessar;^  that  the  person  abetted  should 
be  capable  by  law  of  commit tin<T  an  offence,  or  tha":  he  should  have  the 
eame  guilty  mtention  or  knowledge  as  that  of  the  abettor,  or  any  guilty 
intention  or  knowledge. 

lllvstrcUions, 
A,  with  a  gailty  intention,  abets  a  child  or  a  lunatic  to  commit  an  act  which  would  be  an 
oiEence  if  committed  by  a  person  capable  by  law  of  committing  an  offence,  and  hnving  the 
•ame  intention  as  A.    Here  A>  ^diethar  the  act  be  committed  or  not,  is  guilty  of  abetting  an 


A,  with  the  intention  of  mnrdeiing  Z,  instigates  B,  a  child  under  seven  years  of  swe,  to  do 
an  act  which  causes  Z's  death.  B,  in  coiMequeaee  of  the  abetment,  does  the  act  and  thereby 
causes  Z's  death.  Here,  thou^  B  was  not  capable  by  law  of  committing  an  offence,  A  is  linblo 
to  be  punished  in  the  same  manner  as  if  B  had  been  capable  by  law  of  committing  an  offence, 
and  had  committed  murder,  and  he  is  therefore  subject  to  the  punish ^nent  of  death. 

A  instigates  B  to  se*^^  fire  to  a  dwelling-house.  B,  in  consequence  of  the  unsoundness  of 
Us  mind,  being  incapable  of  knowing  the  natuie  of  the  act,  or  that  he  is  doing  whit  is  wrong 
or  contrary  to  law,  se's  fire  to  the  house  in  consequence  of  A's  instigation.  B  h  is  committed 
no  offence  ;  but  A  is  guilty  of  abetting  the  offence  of  setting  fire  to  a  dwelling-house,  and  is 
liable  to  the  punishment  provided  for  that  offence. 

A,int«iaingtocaiiicathafttob»cwininitt>od,inttigateiBtotfctopr(^pflrt^  to 
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Zootofggpoatewkm.  AindooMBtobdtevttlmttiiapropertjbeloBgitoA.  Btaketfte 
pr<>perty  out  of  Z's  poasofldon,  in  good  fkith  beliering  it  to  be  A's  piopeity.  B,  metipg  qbAo' 
this  miaroncep  ion,  does  not  take  dithoDMtly,  and  therefore  does  not  commit  theft.  Bat  A  is 
goiltj  of  abetting  tboft,  and  is  liable  to  the  same  punishment  as  if  B  had  committed  theft. 

Erphiwyfion  4. — The  abetment  of  an  offence  being  an  offence,  the 
abetment  of  such  an  abetment  is  also  an  offence. 

Illvstraiion, 

A  inittigatee  B  to  instigate  C  to  murder  Z,  B  aQpordiS|l7  inrtiffates  C  to  murder  Z,  and 
C  comir.it  -  that  offen  t-  in  cqnwquenoe  of  L's  insHgation.  B  is  liable  to  be  ponisfaed  tat  hi^ 
offence  wi^h  the  pllni«h'nc-n^  for  murder ;  and  as  A  instigated  B  to  commit  the  offmoe,  A  is 
also  liable  to  the  same  punishment. 

Erplanitlon  5. — It  is  not  necessary  to  the  commission  of  the  offence 
of  a^>etment  by  conspiracy  that  the  abettor  should  concert  the  offence 
with  the  person  who  commits  it.  It  is  sufficient  if  he  engages  in  the 
conspiracy  in  pursuance  of  which  the  offence  is  committed. 

lUiMiraiion. 

A  ooncerts  with  B  a  plan  for  poisoning  Z.  It  is  agreed  that  A  disU  administer  the  poiMn. 
B  then  explains  the  plan  to  C,  mentioning  that  a  third  person  is  to  administer  the  poison,  bat 
without  mentioning  A's  name.  C  agrees  to  procure  the  poison,  and  procures  and  delirers  it  to 
B  for  the  purpose  of  it«  being  U8ca  in  the  manner  explained.  A  administen  the  poison.  Z 
dies  in  consequence.  Here,  tnou^  A  and  C  have  not  conspired  togeUier,  iret  C  has  been  cn> 
gaged  in  the  conspira  y  in  pursuance  of  iriiich  Z  has  been  murdesed.  C  nas  therefore  eom- 
nutted  the  offence  defined  in  this  Section,  and  is  liable  to  the  punishment  for  murder. 

109.  Whoever  abets  any  offence  shall  IP  the  ACT  ABETTED 
IS  COMMITTI^^D  in  consequence  of  the  abetment,  and  no  express  pro- 
vision is  made  by  this  Code  for  the  punishment  of  such  abetment,  be 
punished  wit^  the  PUNISHMENT  provided  for  the  offence. 

Bxplatiafiotu — An  act  or  offence  is  said  to  be  committed  in  conse- 
quence of  abetment  when  it  is  committed  in  cons^aence  of  the  instiga- 
tion, or  in  pursu;a.nce  of  the  conspiracy,  or  witn  ^he  aid  which  con-. 
stitutes  the  abetment, 

lUusiraUons 

A  offers  a  bribe  to  B,  a  public jBerFaot*  M  a  reward  for  showing  A  aaa^  f&Tour  in  the  ez- 
exerdse  of  B's  official  functions.  B  aooepte  the  bribe.  A  has  abeited  the  oSenoe  deOMdit 
Section  161. 

A  instigates  B  to  ffivc  faUe  evidence.  B.  in  oonsequenoe  of  the  instigation^  ^Qmrnits  thai 
offence.    A  is  g:uilty  of  abetting  that  offesioe,  and  is  liable  to  the  same  punishment  as  B. 

A  and  B  conspire  to  poison  Z.  A,  in  pursuance  of  the  conspiracy,  procures  tbe  poison  and 
delivers  it  to  B,  in  order  that  he  mav  administer  it  to  Z.  B,  in  pursuanoe  of  tft»  conspiracy, 
administers  the  pouon  to  Z  in  A's  absence,  and  therebv  causes  Z's  death.  Here  B  iii  guilty  of 
mui-der.  A  is  guilty  of  abetting  that  ofllenoe  by  obnspiraGy,  and  is  liable  to  the  punishment 
for  murder. 

110.  Whoeror  abcfcs  the  commission  of  an  offence  shall,  if  the  per- 
son abetted  does  tlieact  ^^'ith  a  DIFFERENT  INTENTION  or  knbwr 
ledge  FROM  THAT  OF  the  ABETTOR,  be  punished  with  the  punish- 
ment  provided  for  the  offence  which  would  have  been  committea  if  the 
act  had  been  done  with  the  intention  or  knowledge  of  the  abettor  and 
with  no  other. 

111.  When  an  act  is  abetted  and  «  DIFFERENT  ACT  is  DONE 
the  abettor  is  liable  for  the  act  done  in  the  same  n^anner  and  to  the  same 
extent  as  if  he  had  directly  abetted  it,  provided  the  act  done  was  a  pro- 
bable consequence  of  the  abetment,  ana  was  committed  under  the  infln- 
*mce  of  the  instigation,  or  with  the  aid  (jr  in  pursuance  of  the  conspiracy 
which  oonstitutpd  the  abotTnont. 
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IllueiraUoiM. 
A  instigatrt  a  ebild  to  pttt  poiBon  into  the  food  of  Z.  and  giTM  him  poiflon  for  that  pnr- 
poM.  The  child,  in  conseqnenoe  of  the  instigation,  by  mistake  puts  the  poison  into  the  food 
of  Y,  which  is  by  the  side  of  that  of  Z.  Here,  if  the  child  wa9  acting  under  the  influence  of 
A's  instigation,  and  the  act  done  was,  under  the  droumstanoes,  a  proixible  consequence  of  the 
abetment,  A  la  liable  in  the  same  manner  and  to  the  same  extent  as  if  he  had  instigated  the 
child  to  put  the  poisoin  into  the  food  of  T. 

A  instigates  B  to  bum  Z's  house.  B  sets  fire  to  the  house,  and  at  the  same  time  com- 
mits theft  of  property  there.  A,  though  guiltj  of  abetting  the  burning  of  the  houso,  is  not  guil- 
ty of  abetting  the  thfuft,  for  the  theft  was  a  distinct  act,  uid  not  a  probable  consequence  ox  the 
lyuxning. 

A  instigates  B  and  C  to  break  into  an  inhabited  house  at  midnight  for  the  purpose  of 
robbery,  and  provides  them  with  arms  for  that  purpose.  B  and  C  break  into  the  nouse,  and 
bdng  resisted  bv  Z,  one  of  the  inmates,  murder  Z.  Here  if  that  murder  was  the  probable 
ocmsequence  of  uie  abetment,  A  is  liable  to  the  punishment  provided  for  murder. 

112.  If  the  ACT  for  which  the  abettor  is  liable  under  the  last  pre- 
ceding Section  is  COMMITTED  IN  ADDITION  TO  THE  ACT 
ABETTED,  and  constitutes  a  distinct  offence,  the  abettor  is  liable  to 
punishment  for  each  of  the  offences, 

Illustration. 
A  instigates  B  to  resist  by  force  a  distress  made  by  a  public  servant.  B  in  consequenoe 
Insists  that  distress.  In  oflTenng  the  resistance,  6  voluntarily  causes  grievous  hurt  to  the 
officer  executing  the  dis^ess.  As  B  has  committed  both  the  offence  of  resisting  the  distress 
and  the  oftenoe  of  voluntarily  causing  grievous  hurt,  B  is  liable  to  punishment  for  both  these 
o^fenoes, ;  and  if  A  knew  that  B  was  likely  voltmtanly  to  cause  grievous  hurt  in  resisting  the 
(Ustress,  A  will  also  be  liable  to  punishment  for  each  of  the  offences. 

113.  When  an  act  is  abetted  with  the  intention  on  the  part  of  the 
abettor  of  causing  a  particular  effect,  and  an  act  for  which  the  abettor 
is  liable  in  consequence  of  the  abetment,  causes  a  DIFFERENT  EF- 
FECT EROM  THAT  IN  rENDED  BY  THE  ABE  n\)R.  the  abettor 
is  liable  for  the  effect  caused  in  the  same  manner  and  to  the  same  extent 
as  if  he  had  abetbed  the  act  with  the  intention  of  causing  that  effect, 
provided  he  knew  that  the  act  abetted  was  likely  to  cause  that  effect. 

Illustration. 

A  instigates  B  to  cause  grievous  hurt  to  Z.  B,  in  consequence  of  the  instigation,  causes 

Crous  hurt  to  Z.    Z  dies  in  consequence.    Hero,  if  A  knew  that  the  grievous  hurt  abetted 
likely  to  cause  death,  A   is  liable  to  be  punidied  with  the  punidiment  provided  for 
murder. 

114.  Whenever  any  person  who,  if  absent,  would  be  liable  to  be 
punished  as  an  ABR  ri'i  R,  is  tRESENT  when  the  act  or  offence  for 
which  he  would  be  punishable  iij  consequence  of  the  abetment,  is  com- 
mitted, he  shall  be  deemed  to  have  committed  such  act  or  oilence. 

115.  Whoever  ABETS  the  commission  of  an  OFFENCE  PUNI- 
SHABLE  WITH  DEATH  or  transportation  for  life  shall,  if  that  offence 
be  not  committed  in  consequence  of  the  abetment,  and  no  express  provi- 
Bion  is  made  by  this  Code  for  the  punishment  of  such  abetment,  be 
punished  with  imprisonment  of  either  description  for  a  term  whi  h  may 
extend  to  seven  years,  and  shall  also  bo  liable  to  fine  ;  and  if  any  act  for 
which  the  abettor  is  liable  in  consequence  of  the  abetment,  and  which 
causes  hurt  to  any  person,  is  done,  the  abettor  shall  be  liable  to  impri- 
sonment of  either  description  for  a  term  which  may  extend  to  fourteen 
years,  and  shall  also  be  uable  to  fine. 

Illustration. 

A  instigates  B  to  murder  Z.  The  offence  is  not  committed  If  B  had  murdered  Z,  he 
would  have  been  subject  to  the  punishment  of  death  or  transportation  for  life.  Therefore  A 
iv  liable  tfi  imprisono^t  for  » term  w^cb  may  extend  to  seven  years,  and  also  to  a  fine  ;  and 
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if  Any  hurt  be  done  to  Z  In  cooMqpuone  of  the  a>«tm«nS  he  will  be'liabl*  to  impriBonmeBtfor 
a  term  wbiJh  may  extiod  to  founeen  yean,  and  to  fine, 

116.  Whoever  ABETS  an  OFFENCE  PUNISHABLE  WITH 
IMPRISONMENT  shall,  if  that  ofTenoe  be  not  committed  in  coDse- 
quence  of  the  abetmeut,  and  no  express  provision  is  made  by  this  Code 
for  the  punishment  of  sach  abetment,  be  punished  with  imprisonment 
of  any  aescription  provided  for  that  offence  for  a  term  whicn  may  ex- 
tend  to  one-fourth  part  of  the  lon«^st  term  provided  (or  that  ofience,  or 
with  such  fine  as  is  provided  for  that  oflence,  or  with  both ;  and  if  the 
abettor  or  the  person  abetted  is  a  public  servant,  whose  duty  it  is  to 
prevent  the  commission  of  such  on'ence,  the  abettor  shall  be  punished 
with  imprisonment  of  any  description  provided  for  that  ofience,  for  a 
term  which  may  extend  to  one-half  of  the  longest  term  provided  for  that 
offence,  or  with  such  fine  as  is  provided  for  the  offence,  or  with  both. 

lUusiraHons. 
A  olfcra  a  bribe  to  B,  a  public  serrant,  as  a  reward  for  ehoiriBg  A  tome  favour  in  the 
(Bzerdaeof  B's  official  functions.    B  reftises  to  accept  the  bribe.    A  is  posisbable  under  this 
Secticm. 

A  instigates  B  to  giTe  fiOse  eridenoe.  Here,  if  B  does  not  giTe  false  eridoioe,  A  has 
nerertheless  committed  the  olbooe  defined  in  this  Section,  and  is  punishable  accordingly. 

A,  a  police  ofioer,  whose  duty  it  is  to  prevent  robbery,  abets  the  oommission  of  robbenr. 
Herej  though  the  robbery  be  not  committed,  A  is  liable  to  one-half  of  the  longest  tcnn  of 
imprisonment  proyided  for  that  offionce,  and  also  to  fine. 

B  abets  the  commission  of  a  robbery  by  A,  a  police  officer,  whose  duty  it  is  to  prennt  that 
oflenoe.  Here,  though  the  robberybenot  committed,  B  is  liable  to  one-half  of  the  longest 
term  of  imprisonment  provided  for  the  offence  of  robbery,  and  also  to  fine. 

117.  Whoever  ABETS  the  commission  of  an  OFFENCE  BY 
THE  PUBLIC  generally,  or  by  any  number  or  class  of  persons  exceed- 
ing ten,  shall  be  punished  with  imprisonment  of  either  aescription  for  a 
tenn  which  may  extend  to  tluree  years,  or  with  fine,  or  with  both. 

Illusiraiion, 

A  afibces  in  a  public  place  a  placard,  instigating  a  sect,  eonsJstiigofmoge  than  ten  mem- 
bers, to  meet  at  a  certain  time  and  place  for  the  purpose  of  attaobng  the  members  of  an 
adverse  sect  wliile  engaged  in  a  prooBssion.  A  has  committed  the  offence  defined  in  this 
Section. 

118.  Whoever  intending  to  facilitate,  or  knowing  it  tO  be  likely 
that  he  will  thereby  facilitate,  the  commission  of  an  OFFENClS. 
PUNISHABLE  WITH  DEATH  or  transportation  for  life,  voluntari- 
hr  CONCEALS,  by  any  act  or  illegal  omission,  the  existence  of  a 
DESIGN  to  COMMIT  such  of'ence,  or  makes  any  representation 
which  he  knows  to  be  false  respecting  such  design  shdd,  if  that  offence 
be  committed,  be  punished  witn  imprisonment  or  either  description  for 
a  term  which  may  extend  to  seven  years  ;  or,  if  the  ofi'ence  be  not  com- 
mitted, with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  three  years,  and  in  either  case  shall  also  be  liable  to  fine. 

Illustration, 

A,  knowing  that  dacoity  is  about  to  be  committed  at  B,  falsely  informs  the  Magistrate 
titat  a  dacoity  is  about  to  be  committed  at  C,  a  place  in  an  opposite  direction,  and  thereby 
misleads  the  Magisteate  with  intent  to  facilitate  the  commission  of  the  ofience.  The  dacoity 
is  committed  at  B  in  pursuance  of  the  design.    A  is  punishable  under  this  Section. 

119.  Whoever,  being  a  public  servant,  intending  to  facilitate, 
or  knowing  it  to  be  likely  that  he  will  thereby  facilitate,  the  com- 
mission of  an  often ce,  the  commission  of  which  it  is  his  duty  as  such 
PUBLIC  SEEVAiNT  to  prevent,  voluntarily    CONCEALS,  by  any 
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act  or  illegal  omission,  the  existence  of  a  DESIGN  TO  COMMIT  snch 
OFFENCE,  or  makes  any  re{)resontation  which  he  knows  to  be  false 
respecting  such  design,  shall,  if  the  oflencebe  committed,  be  punished 
with  im|)risonment  of  any  description  provided  for  the  ofience  for  a 
term  which  may  extend  to  one-half  of  tne  longest  term  of  such  imprU 
Bonment,  or  witn  such  fine  as  is  ])rovided  for  that  oi'ence,  or  with  both  ; 
or,  if  the  offence  be  punishable  with  death  or  transporation  for  life,  with 
imprisonment  of  either  description  for  a  term  whicn  may  extend  to  ten 
years  ;  or,  if  the  oflence  be  not  committed,  shall  be  punished  with  im- 
prisonment of  any  description  provided  for  the  offence  for  a  term  which 
may  extend  to  one-fourtn  part  of  the  longest  term  of  such  imprison- 
ment, or  with  such  fine  as  is  provided  for  the  otlience,  or  with  both. 

Illustration. 

A,«aOfflon-of  poHoe,  bdnff  l6gaUTbomidtogiyeiiiformati<mofalldMi^  to  oomxnit 
rt>bbei7  which  may  come  to  his  Knowluago,  and  knowing  that  B  designa  to  commit  lobbeiy, 
omits  to  give  toch  information,  with  intent  to  fiacilitate  the  commission  of  that  offence. 
Here  A  hts,  by  an  illegal  omission, « oncealedtbe  existence  of  B*s  design,  and  is  Usble  to 
punishment  according  to  the  provision  of  this  Section. 

120  Whoever)  intending  to  facilitate,  or  knowing  it  to  be  likely 
that  he  will  thereby  facilitate  the  commission  of  an  OFFENCK  PUN* 
ISHABLK  WITH  IMf  RISoNMEKT,  voluntarily  CONCEALS,  by 
any  act  or  illegal  omission,  the  existence  of  a  DESIGN  TO  C<  ^lOflT 
8uch  ofienoe,  or  makes  any  representation  which  he  knows  to  be  false 
respecting  such  design,  shall,  if  the  oflence  be  committed,  be  ptmished 
witn  imprisonment  of  the  description  provided  for  the  oflence  for  a  term 
which  may  extend  to  one-fourtn,  and  if  the  oflence  be  not  committed, 
to  one-eighth  of  the  longest  term  of  such  imprisonment,  or  with  each 
fine  as  is  provided  for  the  ofibnce,  or  with  both. 


CHAPTER  VL 
Of  Oftences  against  the  States 

121.  Whoever  WAGES  WAR  AGAINST  the  QUEEN,  or  at- 
tempts to  wage  such  war,  or  abets  the  waging  of  such  war«  shall  be  pun- 
ished with  death,  or  transportation  for  life,  and  shall  forfeit  all  his 
property. 

IlluairatiioiM. 
A  Joins  an  insorreotion  against  the  Qaeea.    A  has  committed  the  oiBsooe  defined  in  thli 
fieoiion. 

A,  in  India,  abefa  an  Insorreotion  aoainst  the  Queen's  Govenmient  of  Cej^on  by  seading 
ittms  to  the  insnxgents.    Aisgnilty  of  abetting  the  waging  of  war  sgainst  the  Qneen. 

122.  Whoever  collects  men,  arms,  or  ammunition,  or  otherwise 
PRRPARES  T  WAGE  WAR  with  the  intention  of  either  wa^g, 
or  being  prepared  to  wa<ye  war  against  the  Queen,  shall  be  punished 
with  transportation  for  life  or  imprisonment  of  either  description  for  a 
term  not  exceeding  ten  years,  ana  shall  forfeit  all  his  properly. 

123.  Whoever,  by  any  act,  or  by  any  ille^l  omission,  CONG  BALS 
the  existence  of  a  DESIGN  TO  WAGE  WAR  against  the  Queen, 

Ohapter  VI.— See  Sec  166,  Aot  S6  of  1861,  (Cr.  P.  C.) 
I2a   8«eS«o.l88,AotS6ofl861,(Gr<P.a) 


Digitized  by  VjOOQIC 


24  PENAL  CODK.  ACT  4b   OP    1860. 

intending  by  sucli  concealment  to  facilitate,  or  ldi6win?  it  to  be  likely 
that  such  concealment  will  facilitate  the  waging  of  sacn  war,  shall  bb 
punished  with  inlprisonment  of  either  description  for  a  term  which  may 
extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

124.  Whoever,  with  the  intention  of  inducing  or  compelling  the 
Governor  General  of  India,  or  the  Governor  of  any  Presiaency,  or  a 
Lieutenant  Governor,  or  a  Member  of  the  Council  of  the  Governor 
General  of  India  or  of  the  Council  of  any  Presidency,  to  exercise  or  re- 
ifra'.n  from  exercising  in  any  manner  any  of  the  lawful  powers  of  such 
Governor  General,  Governor,  Lieutenant  Governor,  or  Member  of 
Council  assaults  or  wrongfully  restrains,  or  attempts  wrongfully  to 
restrain,  or  OVERAWES  by  means  of  criminal  force  or  the  show  of 
criminal  force,  or  attempts  so  to  overawe  such  GOVERNOR  GENE- 
RAL,  GOVERNOR,  LIEUTENANT  GOVERNOR,  or  MEMBER  OP 
COUNCIL,  shall  be  punished  with  imprisonmeift  of  either  description 
for  a  term  which  may  extend  to  seven  years,  and  shall  also  be  li^le 
to  fine. 

125.  Whoever  WAGES  WAR  AGAINST  the  Govemiliient  rf 
any  ASIATIO  POWER  IN  ALLIANCE  or  at  peace  with  the  Queenf, 
or  attempts  to  wage  such  war,  or  abets  the  waging  of  such  war,  shall  be 
punished  with  transportation  for  life,  to  which  fine  may  be  added;  or 
with  imprisonment  of  either  description  for  a  tertn  which  may  extend 
to  seven  years,  to  which  fine  may  be  added,  or  with  fine. 

126.  Whoever  COMMITS  depredation,  or  makes  preparation  to 
commit  DEPREDATION,  ON  THE  TERRITORIES  OF  any  POWER 
IN  ALLIANCE  or  at  peace  with  the  Queen,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  eztencl  to 
seven  years,  and  shall  also  be  liable  to  fine  and  to  forfeiture  of  any  pro* 
perty  used  or  intended  to  be  used  in  committing  such  depredation,  or 
acquired  by  such  depredation. 

127.  Whoever  RECEIVES  any  PROPERTY  knowing  the  sune 
to  have  been  taken  in  the  commission  of  any  of  the  ofienoes  mentioned 
in  Sections  125  and  126,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  seven  years,  and  shsdl  also 
be  liable  to  fine  an  1  to  forfeiture  of  the  property  so  received. 

128.  Whoever,  being  a  public  servant,  and  having  the  custody  of 
anv  S  I'ATE  PRISONER  or  prisoner  of  war,  VOLUNTARILY  AL. 
LOWS  such  prisoner  TO  ESCAPE  from  any  place  in  which  such 
prisoner  is  confined,  shall  be  punished  with  transportation  for  lifi,  or 
imprisonment  of  either  description  for  a  term  which  may  extend  to 

en  years,  and  shall  also  he  liable  to  fine. 

129.  Whoever  being  a  public  servant,  and  having  the  custody  of 
any  STATE  PRISONER  or  prisoner  of  War,  NEGLIGEN'  LY  SUF- 
FERS such  prisoner  TO  ESCAPE  from  any  platee  of  confinement  in 
which  such  prisoner  is  confined,  shall  be  punished  with  simp'e  impri- 
sonment for  a  term  which  may  extend  to  three  years,  and  shall  also  be 
liable  to  fine. 

130.  Whoever  knowinely  AIDS  or  assists  any  STATE  PRISON- 
ER  or  prisoner  of  War  IN  ESCAPING  from  lawful  ctistody,  or  rescues, 
or  attempts  to  rescae,  any  such  prisoner,  or  harbours  or  conceals  any  sucb 
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prisoner  who  has  escaped  from  lawful  custody,  or  offers  or  attempts  to 
offer  any  resistance  to  the  re-capture  of  such  prisoner,  shall  be  punish- 
ed with  transpoHion  for  life,  or  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  to 
fine. 

Explaruiiion, — A  state  prisoner  or  prisoner  of  war,  who  is  permitted 
to  be  at  large  on  his  parole  within  certain  limits  in  British  India,  is 
said  to  escape  from  lawful  custody  if  ho  goes  beyond  the  limits  within 
which  he  is  allowed  to  be  at  large. 


CHAPTER  VII. 
Of  Offences  relating  to  the  Army  and  Navy. 

131.  Whoever  ABETS  the  committing  of  MUTINY  by  an  officer, 
soldier,  or  sailor  in  the  Army  or  Navy  of  the  Queen,  or  attempts  to 
seduce  any  such  officer,  soldier,  or  sailor  from  his  allegiance  or  his  duty, 
shall  be  punished  with  transportation  for  life,  or  with  imprisonment  of 
cither  description  for  a  term  which  may  extend  to  ten  years,  and  sludl 
also  be  liable  to'  fine. 

132.  Whoever  ABETS  the  committing  of  MUTINY  by  an  officer, 
soldier,  or  bailor  in  the  Army  or  Navy  of  the  Queen  shall,  if  MUTINY 
be  COMMITTED  in  consequence  of  that  abetment,  be  punished  with 
death  or  with  transportation  for  life,  or  imprisonment  of  either  descrip- 
tion for  a  term  whicn  may  extend  to  ton  years,  and  shall  also  bo  liable 
to  fine. 

133.  Whoever  ABETS  AN  ASSAULT  by  an  officer,  soldier,  or 
sailor  in  the  Army  or  Navy  of  the  Queen  ON  any  SUPERIOR  OFFI. 
GEB,  being  in  the  execution  of  his  office,  shall  be  punished  with  im- 
prisonment  (Neither  description  for  a  term  which  may  extend  to  three 
years,  and  shall  sdso  be  liable  to  fine. 

134.  Whoever  ABETS  AN  ASSAULT  by  an  officer,  soldier,  or 
sailOT  in  the  Army  or  Navy  of  the  Queen,  ON  any  SUPERIOR  OFFI- 
CER, being  in  the  execution  of  his  office,  shall,  IF  such  assault  be 
COMMITTED  in  consequence  of  that  abetment,  bo  punished  with  im- 
prisonment of  either  descriptibn  for  a  term  which  may  extend  to  seven 
years,  and  shall  also  be  liable  to  fine. 

135.  Whoever  ABETS  the  DESERTION  of  any  officer,  soldier, 
or  sailor  in  the  Army  or  Navy  of  the  Queen  shall  be  punished  with  im- 
prisonment of  either  description  for  a  term  which  may  extend  to  two 
years,  or  with  fine,  or  with  both. 

136.  Whoever,  except,  as  hereinafter  excepted,  knowing  or  having 
reason  to  believe  that  an  officer,  soldier,  or  sailor  in  the  Army  or  Navy 
of  the  Queen  has  deserted,  HARBOURS  such  OFFICER,  soldier, 
or  sailor  shall  be  punished  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  two  years,  or  vrith  fine,  or  with  both. 

Exceptidn, — ^Thifl  provision  does  not  extend  to  the  pase  to  which 
the  harbour  is  given  by  a  mfe  to  her  husband. 

137.  The  MASTER  or  pcrfon  in  charge  OF  a   MERCHANT' 
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VESSEL  ON  BOARD  OF  WHICH  any  DESERTEB  from  the 
Army  or  Navy  of  the  Queen  is  CONCEALED  ehall,  though  ignomit 
of  Buch  concealment,  be  liable  to  a  penalty  not  exceeding  Eve  hundred 
rupees,  if  he  might  have  known  of  such  conceahnent  but  for  some  neg- 
lect of  his  duty  as  such  master  or  person  in  charge,  or  but  for  Bome 
want  of  discipline  on  board  of  the  vessel. 

138.  Whoever  ABETS  what  he  knows  to  be  an  act  of  INSUB- 
ORDINATION  bv  an  officer,  soldier,  or  sailor  in  the  Army  or  Navy 
of  the  Queen,  shall,  if  such  act  of  insubordination  be  committed  in 
consej^uence  of  that  abetment,  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  six  months,  or  with  fine,  or 
with  both. 

139.  No  PERSON  SUBJECT  TO  any  ARTICLES  OF  WAR  for 
the  Army  or  Navy  of  the  Queen,  or  for  anv  part  of  such  Army  or  Navy, 
is  subject  to  punishment  under  this  Code  for  any  of  the  ofiTenoee  defined 
in  this  Chapter. 

140.  Whoever,  not  being  a  soldier  in  the  Military  or  Naval  Service 
of  the  Queen,  WEARS  any  GARB,  or  carries  any  token  resembling 
any  garb  or  token  USED  BY  such  a  SOLDIER,  with  the  intention 
that  it  may  be  believed  that  he  is  such  a  soldier,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to 
three  months,  or  with  fine  which  may  extend  to  five  hunored  rupees^ 
or  with  both. 


CHAPTER  Vin. 
Of  Offences  against  the  public  Tranquillity. 

141.  An  assembly  of  five  or  more  persons  is  designated  an  "  UN- 
LAWFUL ASSEMBLY^*  if  the  conamon  object  of  the  persons  com- 
posing that  assembly  is — 

Fmt — To  overawe,  by  criminal  force  or  show  of  criminal  force,  thfr 
Legislative  or  Executive  Government  of  India,  or  the  Government  of 
any  Presidency,  or  any  Lieutenant  Governor,  or  any  public  servant  in 
the  exercise  of  the  lamul  power  of  such  public  seWant ;  or. — 

Second. — To  resist  the  execution  of  any  law,  or  of  any  legal  process; 
or, 

Third. — To  commit  any  mischief,  or  criminal  trespass,  or  other  of- 
fence ;  or. — 

Fourth. — By  means  of  criminal  force,  or  show  of  criminal  force,  to 
any  person,  to  take  or  obtain  possession  of  any  property,  or  to  deprive 
any  person  of  the  enjoyment  of  a  ri^ht  of  way,  or  of  the  use  of  water  or 
other  incorporeal  right  of  which  he  is  in  possession  or  enjoyment,  or  to 
enforce  any  right  or  supposed  right ;  or. — 

Fifth. — By  means  of  criminal  force,  or  show  of  criminal  force,  to 

130.    See  Article  167,  Act  29  of  1861  (Army.) 

Chap.  VnL    See  Chap.  18,  Act  26  of  1861,  (Cr.  P.  C.] 

141  Third,    Bee  Sec.  1,  Act  4  of  1867  (P.  C.  Post.) 
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compel  any  person  to  do  what  he  is  not  legally  bound  to  do,  or  to  omit 
to  do  what  he  is  legally  entitled  to  do. 

ExvlancUUm, — An  assembly  which  was  not  unlawful  when  it  as- 
semblea  may  subsequently  become  an  unlawful  assembly. 

142.  Whoever,  bein^  aware  of  facts  which  render  any  assembly  an 
unlawful  assembly ,  intentionally  joins  that  assembly,  or  continues  in  it» 
ifl  said  to  be  a  MEMBER  of  an  UNLAWFUL  ASSEMBLY. 

143.  Whoever  is  a  MEMBER  OF  an  UNLAWFUL  ASSEM. 
BLY  shall  be  PUNISHED  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  six  months,  or  with  fine,  or  with  both. 

144.  Whoever,  being  ARMED  WITH  any  DEADLY  WEAPON, 
or  with  any  thing  which,  used  as  a  weapon  of  oflence,  is  likely  to  cause 
death,  is  a  MEMBER  OF  an  UNLAWFUL  ASSEMBLY,  shall  be 
punished  with  imprisonment  of  cither  description  for  a  term  which  may 
extend  to  two  years,  or  with  fine,  or  yrith  both. 

145.  Whoever  joins  or  continues  in  an  unlawful  assembly  knowing 
that  such  UNLAWFUL  ASSEMBLY  has  been  COMJ^IANDED,  in 
the  manner  prescribed  by  law,  TO  DISPERSE,  shall  be  punished  with 
imprisonment  of  either  cfoscription  for  a  term  which  may  extend  to  two 
years,  or  vrith  fine,  or  with  both. 

146.  Whenever  force  or  violence  is  used  by  an  unlawful  assembly. 
or  by  any  member  thereof,  in  prosecution  of  the  common  object  of  such 
assembly,  every  member  of  such  assembly  is  guilty  of  the  ofience  of 
BIOTING. 

147.  Whoever  is  guilty  of  RIOTING  shall  be  PUNISHED  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  two 
years,  or  with  fine,  or  with  both. 

148.  Whoever  is  guilty  of  RIOTING  being  ARMED  WITH  a 
DEADLY  WEAPON,  or  with  any  thing  which,  used  as  a  weapon  of 
ofience,  is  likelj  to  cause  death,  shiall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  three  years,  or  with 
fine,  or  with  ooth. 

149.  If  an  OFFENCE  is  committed  by  any  member  of  an  unlaw- 
ful assembly  IN  PROSTCCUTION  OF  the  COMMON  OBJECT  OF 
that  ASSEMBLY,  or  such  as  the  members  of  that  assembly  knew  to 
be  likely  to  be  conmiitted  in  prosecution  of  that  object,  every  person 
who,  at  the  time  of  the  committing  of  that  oflence,  is  a  member  of  the 
same  assembly  is  guilty  of  that  oti'ence. 

160.  Whoever  HIRES,  or  engaf^jcs,  or  employs,  or  promotop,  or 
connives  at  the  hiring,  engagement,  or  employment  of  any  PERSON 
TO  JOIN  or  become  a  member  of  any  L^XL AWFUL  ASSEMBLY, 
shall  be  punishable  as  a  member  of  Huch  unlawful  assembly,  and  for  any 
ofience  which  may  be  committed  by  any  such  pcrHon  as  a  member  of 
such  unlawful  assembly,  in  pm^suauce  of  such  hiring,  ongafi^emeiit,  or 
employment,  in  the  same  manner  as  if  ho  had  been  a  member  of  sucli 
unlawful  assembly,  or  hiniKelf  liad  committed  such  oflbuce. 

145,    tfee  6ec.  Ill,  Act  25  of  ltt67  (Or.  P.  C.J 
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151.  Whoever  knowingly  JOINS  or  continues  in  any  ASSEM- 
BLY of  five  or  more  persons  LIKELY  TO  CAUSE  A  DISTUR- 
BANCE OF  the  PUBLIC  PEACE  after  such  assembly  has  been  lawfully 
commanded  to  disperse  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  six  months^  or  wiUi  fine,  or 
with  both. 

Explanation. — If  the  assembly  is  an  unlawful  assembly  within  the 
meaning  of  Section  141^  the  oflendor  will  be  punishable  under  Sec.  145. 

152.  Whoever  ASSAULTS,  or  threatens  tq  assault,  or  obstructs, 
or  attempts  to  obstruct,  any  PUBLIC  SERVANT  in  the  discharge  of 
his  duty  as  such  public  8orvant,in»ENDEAVOURING  TO  DISPERSE 
an  UNLAWFUL  ASSEMBLY,  or  to  suppress  a  riot  or  affray,  or  uses, 
or  threatens,  or  attempts  to  use  criminal  force  to  such  public  servant, 
shall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  three  years,  or  with  fine,  or  with  both. 

153.  Whoever  malio^antly  or  wantonly,  by  doing  anything  which 
is  illegal,  ^ves  PROVOCATION  to  an^  person,  INTENDING  or 
knowing  it  TO  be  likely  that  such  provocation  will  CAUSE  the  offence 
of  RIOTING  to  be  committed,  shall,  if  the  offence  of  rioting  be  com- 
mitted in  consequence  of  such  provocation,  be  punished  with  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  one  ye«r,  or 
with  fine,  or  with  both;  and  if  the  offence  of  rioting  be  not  comimitted, 
with  imprisonment  of  either  description  for  a  term  whicl^may  extend  to 
six  months,  or  with  tine,  or  with  both. 

154.  Whenever  any  unlawful  assembly  or  riot  takes  place,  the 
OWNER,  or  occupier  OF  the  LAND  UPON  WHICH  such  UNLAW- 
FUL  ASSEMBLY  is  HELD,  or  such  riot  is  committed,  and  any  per- 
son having  or  claiming  an  interest  in  such  land,  shall  be  punishable 
with  fine  not  exceeding  one  thousand  rupees  if  he  or  his  agent  or  ma- 
nager, knowing  that  such  offence  is  being  or  has  been  committed,  or 
having  reason  to  believe  it  is  likely  to  be  committed,  do  not  give  the 
earliest  notice  thereof  in  his  or  their  power  to  the  principal  qfficer  at 
the  nearest  police  station  ;  and  do  not,  in  the  case  of  his  or  their  hav- 
ing reason  to  believe  that  it  was  about  to  be  committed,  use  all  lawfol 
means  in  his  or  their  power  to  prevent  it,  and  in  the  event  of  its  taking 
place  do  not  use  all  lawful  meaus  in  his  or  their  power  to  dispeise  or 
suppress  the  riot  or  unlawful  assembly. 

155.  Whenever  a  RIOT  is  COMMITTED  FOR  THE  BENE- 
FIT, or  on  behalf  OF  any  person  who  is  the  OWNER  or  occupier  OP 
any  LAND  respecting  which  such  riot  takes  place,  or  who  claims  any 
intei'est  in  such  laud,  or  in  the  subject  of  any  dispute  which  gave  rise 
to  the  riot,  or  who  has  accepted  or  derived  any  benefit  therefrOm,  such 
person  shall  be  punishable  with  fiine,  if  he  or  his  agent  or  manager 
Iiaving  reason  to  believe  that  such  riot  was  likely  to  be  committed,  or 
that  the  unlawful  assembly  by  which  such  riot  was  committed  was  like- 
ly to  be  held,  shall  not  respectively  use  all  lawful  means  in  his  or  their 
})owor  to  prevent  such  assembly  or  riot  from  taking  place,  and  for  sup- 
pressing and  dispersing  the  same. 

151.    Sw  .Sec.  Ill,  Act  25  of  1861  (Cr.  P.  C. ) 
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156.  Whenever  a  RIOT  is  COMMITTED  FOR  THE  BENE. 
FIT,  or  on  behalf  OF  anv  person  who  is  the  OWNER  or  occupier  OF 
any  LAND  respecting  which  such  riot  takes  place,  or  who  clanns  any 
interest  in  such  land,  or  in  the  subject  of  any  dispute  which  gave  rise 
to  the  riot,  or  who  has  accepted  or  derived  any  benefit  therefrom,  THE 
AGENT  or  manager  of  such  person  shall  be  punishable  with  fine,  if 
such  agent  or  mans^er,  having  reason  to  believe  that  such  riot  was 
likely  to  be  committed,  or  that  the  unlawful  assembly  by  which  such 
riot  was  committed  was  likely  to  be  held,  shall  not  use  all  lawfid  means 
in  his  power  to  prevent  such  riot  or  assembly  from  taking  place  and  for 
suppressing  and  dispersing  the  same, 

157.  Whoever  HARBOURS,  receives,  or  assembles  in  any  house 
OT  premises  in  his  occupation  or  charge,  or  under  his  control,  any  per- 
sons, knowing  that  sucn  persons  have  been  hired*  engaged,  or  employ- 
ed, or  are  about  to  be  hired,  engaged,  or  employed  to  join  or  becomo 
MEMBERS  OF  AN  UNLAWFUL  ASSEMBLY,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend  to 
six  mouths,  pr  with  fine,  or  with  both. 

158.  WHOEVER  IS  ENGAGED  OR  HIRED,  or  offers  or  at- 
tempts  to  be  hired  or  en^M^ed,  TO  DO  or  assist  in  doing  any  of  the 
ACTS  SPECIFIED  in  SECTION  141,  shall  be  punished  with  impri- 
sonment of  either  description  for  a  term  which  may  extend  to  six  months, 
or  with  fine,  or  with  both  and  whoever,  being,  so  engaged  or  hired  ae 
aforesaid  GOES  ARMED,  or  engages  or  ofiers  to  go  armed,  with  an^ 
deadly  weapon,  or  with  anything  wnich,  used  as  a  weapon  of  offence,  is 
likely  to  cause  death,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  two  years,  or  with  fine,  or 
with  both. 

159.  When  two  or  more  persons,  by  fighting  in  a  public  place,  dis- 
turb the  public  peace  they  e^e  said  to  "con^t  an  AFfBAY." 

160.  Whoever  COMMITS  an  AFFRAY  shall  be  punished  with 
imprisonment  pf  either  description  for  a  term  which  may  extend  to  one 
month,  or  with  fine  which  may  extend  to  one  hundred  rupees,  or  with 
both. 


CHAPTER  IX, 
Qf  OflG?i|ces  by  or  relating  to  Public  Servajits. 

161.  Whpever,  being  or  expecting  to  be  a  PUBLIC  SERVANT, 
ACCEf^TS  or  obtains,  or  agrees  to  accept,  or  attempts  to  obtain,  from 
anv  person,  for  himself  or  for  any  other  person,  any  GRATIFICA- 
TION whatever,  other  than  legal  remuneration,  as  a  motive  or  reward 
for  doinff  or  forbearing  to  do,  any  official  act,  or  for  showing,  or  forbear- 
ing tQ  show,  in  the  exercise  of  ipjs  official  functions,  favour  or  disfavour 
to  any  person,  or  for  rendering^  or  attempting  to  render,  any  service  or 
disservice  to  any  person,  with  the  Legislative  or  Executive  Government 
of  India,  or  with  the  Government  of  any  Presidency,  or  with  any  Lieute- 
nant. Grovemor,  or  with  any  public  servant,  as  such,  shall  be  punished 
with  imprisonment  of  either  description  for  a  terna  which  may  extend 
fo  three  years,  or  with  fine,  or  with  both. 

Cliap.  IX.    See  Sec.  167,  Act  26  of  1861  (Cr.  V.  C.)    Sec.  ^  Act  81  of  1867  (Railwaya.  j 
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Explanaiions.—"  Expecting  to  be  a  public  Beryant."  If  a  person 
not  expecting  to  be  in  omce  obtains  a  gratification  by  deceiving  others 
into  a  belief  that  he  is  about  to  be  in  office,  and  that  he  will  then  SCTve 
them,  he  may  be  guilty  of  cheating,  but  he  is  not  guilty  of  the  ofienoe 
defined  in  this  Section. 

**  Grratification."  The  word  **  gratification"  is  not  restricted  to  pecu- 
niary gratifications,  or  to  gratifications  estimable  in  money. 

**  Legal  remuneration."  The  words  **  legal  remuneration'*  are  not 
restricted  to  remuneration  which  a  public  servant  can  lawfully  demand 
but  include  all  remuneration  which  he  is  permitted  by  the  Government 
which  he  serves  to  accept. 

**  A  motive  or  reward  for  doing,**  A  person  who  receives  a  gra- 
tification as  a  motive  for  doing  what  he  does  not  intend  to  do,  or  as  a 
reward  for  doing  what  he  has  not  done,  comes  within  these  words. 

Ilh^8iraUon8, 

A,  a  Moonsiir,  obUios  from  Z,  ft  banker,  a  lituatioii  in  Z^s  bank  for  A*8  brother  as  a  re- 
ward to  A  for  deciding  a  oaoBe  in  £aToar  of  Z.  A  baa  oommitted  theofCenoe  defined  in  tbia 
SecUoD. 

A,  holdinff  the  office  of  Reiident  at  the  Court  of  a  anbaidiary  power,  accepts  a  lakfa  of 
ntpees  from  toe  Minister  of  that  power.  It  does  not  amteor  that  A  accepted  this  som  as  a 
motire  or  reward  for  doing  or  forbearing  to  do  any  partictdar  official  act,  or  for  renderiitt>  or 
attemptingtoreaderanyparticularsemoe  to  that  power  with  the  British  OoTenunent.  But 
it  does  appear  that  A  accepted  the  sum  as  a  motire  or  reward  tor  generally  showing  tKtcnr  ip 
the  exerdae  of  his  official  functions  to  that  power.  A  has  committed  the  oflienoe  defined  in 
this  Section. 

A.  a  public  serrant,  induces  Z  erroneously  to  believe  that  A*s  influence  with  the  Oovem- 
ment  has  obtained  a  tiUe  for  Z,  and  thus  induces  Z  to  giTe  A  money  as  arewaid  for  this  serrise. 
A  has  oommitted  the  oflenoe  defined  in  this  Section. 

162.  Whoever  ACCEPTS,  or  obtains,  or  agrees  to  accept  or  at- 
tempts to  obtain  from  any  person,  for  himself  or  for  any  other  person, 
any  GRATIFICATION  whatever,  as  a  motive  or  reward  FOR  IN- 
DUCING BY  CORRUPT  or  iUegal  MEANS,  any  PUBLIC  SER, 
VANT  to  do  or  to  forbear  to  do  any  oflBcial  act,  or  in  the  exercise  of 
the  official  functions  of  such  public  servant  to  show  favour  or  disfavoor 
to  any  person,  or  to  render  or  attempt  to  render  anjr  service  or  disser- 
vice to  any  person,  with  the  Legislative  or  Executive  Government  of 
India,  or  with  the  Government  of  any  Presidency,  or  with  any  Lieute- 
nant Governor,  or  with  any  public  servant,  as  such  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extejid  to 
three  years,  or  with  fine,  or  with  both. 

163  Whoever  ACCEPTS  or  obtains,  or  agrees  to  accept  or  at-, 
tompts  to  obtain  from  any  person,  for  himself  or  for  any  other  person, 
any  GRATIFICATION  whatever,  as  a  motive  or  reward  FOR  IN- 
DUCING, BY  the  exercise  or  PERSONAL  INFLUENCE,  any 
PUBLIC  SERVANT  to  do  or  to  forbear  to  do  any  official  act,  or,  in 
the  exercise  of  the  official  functions  of  such  public  servant,  to  show 
favour  or  disfavour  to  any  person,  or  to  render  or  attempt  to  render  any 
service  or  disservice  to  any  person,  with  the  Legislative  qjj:  Executive 
Government  of  India,  or  with  the  Government  of  any  Presidency,  or 
with  any  Lieutenant  Governor,  or  with  any  public  servant,  as  such, 
^hall  be  punished  with  simple  imprisonment  for  a  term  which  may  ex- 
tend to  one  year,  or  with  fine,  or  with  both. 
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Illustration, 
An  adTOoate  who  reoeivM  a  fee  for  aii^aiQg  a  case  before  a  Judge :  a  pereon  who  receiTet 
pay  for  arranging  and  oorreotiiig  a  memorial  addressed  to  Ooremment,  settifig  forth  the  ser- 
▼ioes  and  claims  of  the  memorialist ;  a  paid  Sjgent  for  a  ocndemned  criminal,  who  lays  before 
the  Govecnment  statements  tending  to  showthat  the  condemnation  was  nojnst— are  not  with« 
in  this  Section,  inssmnoh  as  they  do  not  exerdse  or  profess  to  exerdse  personal  inflnenoe. 

164.  Whoever,  being  a  PUBLIC  SERVANT,  in  tee^^ect  of  whom 
either  of  the  offences  defined  in  the  last  two  preceding  Sections  is  com- 
mitted, ABETS  the  offence,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  three  years,  or  with 
fine,  or  with  both. 

lUvstraium, 

A  it  a  public  servant.  B,  A's  wife,  receiTes  a  present  as  a  motite  for  soliciting  A  to  give 
an  office  to  a  parturalar  person.  A  abets  her  doing  so.  Bis  punishable  with  imprisonment 
fdratennnotexoeedingoneyear,orwithflne,  or  with  both.  A  is  punishable  with  imprison- 
ment fat  a  tenn  which  may  extend  to  three  years,  or  with  fin6,  or  mth  both. 

165.  Whoever  being  a  PUBLIC  SERVANT,  ACCEPTS  or  ob- 
tains,  or  agrees  to  accept  or  attempts  to  obtain,  for  himself  or  for  any 
pther  person,  any  valuable  THING,  WITHOUT  CONS  IDEE  ATION, 
or  fbr  ia  consideration  which  he  knows  to  be  inadequate,  from  any  per- 
son whom  he  knows  to  have  been,  or  to  be,  or  to  be  likely  to  be,  concern- 
ed in  any  proceeding  or  business  transacted  or  about  to  be  transacted 
bj  fcuch  public  servant,  or  having  any  connection  with  the  official  func* 
tions  of  himself  or  of  any  public  servant  to  whom  he  is  subordinate,  or 
from  any  person  whom  he  knows  to  be  interested  in,  or  related  to  the 
person  so  concerned,  shall  be  punished  with  simple  imprisonment  for  a 
term  which  may  extend  to  two  years,  or  with  fine,  or  with  both. 

Illustration. 

Aj  a  Collector,  hires  a  house  of  Z,  wfaohss  a  settlement  case  pending  before  him.  It  is 
agreed  that  A  shall  pay  flftj  rupees  a  month,  the  house  being  such  that,  if  the  bargain  were 
nutde  in  good  &ith,  A  would  be  reouired  to  pay  two  hundred  rupees  a  month.  A  has  obtained 
a  Talnable  thing  from  Z  without  adequate  consideration. 

A,  a  Judge,  buys  of  Z,  who  has  a  cause  pending  in  A*s  Court  Goremment  Promissory 
Notes  at  a  disoount  wbea  ihvf  are  selling  in  the  market  at  a  premium.  A  has  obtained  a 
Talnable  thing  from  Z  without  adequate  consideration. 

Z's  brother  is  apprehended  snd  taken  before  A,  a  Magistrate,  on  a  charge  of  perinry.  A 
tells  to  Z  shares  in  a  oank  at  a  premium,  when  they  afe  selling  in  the  market  at  a  discount. 
Z  pays  A  for  the  shares  accordingly.  The  money  so  obtained  by  A  is  a  Taluable  thing  obtained 
by  him  without  adequate  consideration. 

166.  Whoever,  being  a  PUBLIC  SERVANT,  knowingly  DIS- 
OBEYS  any  direction  of  the  LAW  as  to  the  way  in  which  he  is  to  con- 
duct himself  as  such  public  servant,  intending  to  cause,  or  knowing  it 
to  be  likcdy  that  he  will,  by  such  disobedience,  cause  injury  to  any  per- 
son, shall  be  punished  with  simple  imnrisonment  for  a  term  which  may 
extend  to  one  year,  or  with  fine,  or  witn  both. 

Illustration. 

A,  being  an  officer  directed  by  law  to  take  property  in  ezeeutian,  in  ordte  to  satisfy  a 
decree  pronounced  in  Z's  fkTour  by  a  Court  of  Justice.  Imowingly  disobeys  that-  direction  of  law 
with  tne  knowledge  that  he  is  limy  thereby  to  cause  injury  toZ.  A  has  committed  the 
oiftoce  defined  in  this  Section 

167.  Whoever,  being  a  PUBLIC  SERVANT,  and  being,  as  such 
public  servant,  charged  with  the  preparation  or  translation  of  any  docu- 
ment, FRAMES  OR  TRANSLATES  that  DOCUMENT  in  a  man- 
ner  which  he  knows  or  believes  to  be  INCORRECT,  intending  there- 
by to  cause,  or  knowing  it  to  be  likely  that  ho  may  thereby  cause  in- 
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jury  to  any  person,  shall  be  punished  with  imprisonment  of  either 
description  tor  a  term  which  may  extend  to  three  years,  or  with  fine,  or 
with  both. 

168.  Whoever  being  a  public  servant,  and  being  legally  bound,  as 
such  PUBLIC  SERVANT,  not  to  ENGAGE  IN  TRADE  shall  be 
punished  with  simple^mprisonment  for  a  term  which  may  ettend  to  one 
year,  or  with  fine,  or  witn  both. 

169.  Whoever,  being  a  PUBLIC  SERVANT  and  being  l^illy 
bound,  as  such  public  servant,  not  to  purchase  or  bid  for  certain  pit>- 
perty,  PURCHASES  or  bids  for  that  PROPERTY  either  in  his  own 
name  or  in  the  name  of  another,  or  jointly  or  in  shares  with  others,  shall 
be  punished  with  simple  imprisonment  for  a  term  which  may  extend  to 
two  years,  or  with  fine,  or  with  both,  and  the  property,  if  purchased  shall 
be  confiscated. 

170.  Whoever  pretends  to'  hold  any  particular  office  as  a  public 
servant,  knowing  that  he  doeh  not  hold  such  office,  or  falsely  PER- 
SONATES any  other  PERSON  HOLDING  such  OFFICiJ,  and  in 
such  assumed  cbaracter  doe6,  of  attempts  to  do,  any  act  undei*  colour  of 
such  office,  shall  be  punished  with  imprisonmeht  of  either  description 
for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both. 

171.    Whoever,  not  belonging  to  a  certain  class  of  public  sarvants' 

WEARS  ANY  GARB,  or  ccuries  any  token  resembling  any  garh  or 
token  used  by  that  class  OF  PUBLIC;  SERVANTS,  with  the  intention 
that  it  may  be  believed,  or  with  the  knowledge  that  it  is  likely  to  be 
believed,  that  he  belongs  to  that  class  of  pubuc  servants,  shall  be  punish- 
ed with  imprisonment  of  dther  descriptioki  for  a  term  which  may  extend 
to  three  months,  or  with  fine  which  may  elctend  to  two  hundred  rupees, 
or  with  both. 


CHAPTER  X. 

Of  Contempts  of  tbe  Lawftil  Autb6iity  of  Pablic 

Seii^ants. 

172*  Whoever  ABSCONDS  in  order  TO  AVOID  being  served 
with  a  SUMMONS,  notice,  or  order  proceeding  from  any  public  servant 
legallv  competent,  as  such  public  servant,  to  issue  such  summons,  notice 
or  order,  shall  be  punished  with  simple  imprisonment  for  a  term  which 
may  extend  to  one  month,  or  with  fine  which  may  extend  to  five  hun- 
dred  rupees,  or  with  both;  or  if  the  summons,  notice,  or  order  is  to  at- 
tend in  person  or  by  agent,  or  to  produce  a  document  in  a  Court  of  Jus- 
tice, with  simple  imprisonment  for  a  term  which  may  extend  to  six 
months,  or  witn  fiine  which  may  extend  to  one  thousand  rupees,  or  with 
both. 

168.  See  Beo.  187,  of  88  0. 8  o.  68  (Ooremment  Servants.)  Seo.  18  Beg.  .8,  of  180S 
[Coarts  avxl,  (Madras.)]  Sec  64  Reg.  8  of  180B  [IMViime  Officera,  CoUecUm  (Madras.)]  lot 
16  of  1848  (CoTirts  of  Justice  Snpreme  Courts  (C.  M.  B.)  Sec  10  Aot  24  of  1867  (C.  C.  Suc- 
cession, Administrator  (General  J 

Chap.  X.    See  Sec.  148, 146,  and  168  Act  25  of  1881  (Or.  P.  C.) 

172.    See  Seo.  166. 188,  and  184  Art  25  of  1861  (fr.  P.  C.) 
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173.  Whoever  in  any  manner  intentionaUy  PREVENTS  THE 
SERVING  on  himself  oron  any  other  person  OF  ANY  SUMMONS, 
notice,  or  order  proceeding  from  any  public  servant  legally  competent, 
as  such  public  servant,  to  issue  such  summons,  notice,  or  order,  or  inten- 
tionally prevents  the  lawful  affixing  to  any  place  of  any  such  summons, 
notice,  or  order  or  intentionally  removes  any  such  summons  notice  or 
order  from  any  place  to  which  it  is  lawfully  aflised,  or  intentionally  pre- 
vents the  lawful  making  of  any  proclamation,  under  the  authority  of  any 
public  servant,  legally  competent  as  such  public  servant  to  direct  such 
proclamation  to  be  made  shall  be  punished  with  simple  imprisonment  for 
a  term  which  may  extend  to  one  month,  or  with  fine  which  may  extend  to 
five  hundred  rupees,  or  with  both;  or  if  the  summons,  notice,  order,  or 
proclamation  is  to  attend  in  person  or  by  agent,  or  to  produce  a  docu- 
ment in  a  Court  of  Justice,  with  simple  im])riHonment  for  a  term  which 
may  extend  to  six  months,  or  with  tine  which  may  extend  to  one  thou- 
sand rupees,  or  with  both. 

174.  Whoever,  BEING  legally  BOUND  to  attend  in  person  or  by 
an  agent  at  a  certain  place  and  time,  IN  OBEDIENCE  TO  A  SUM- 
MONS, notice,  order,  or  proclamation  jjrocceding  from  any  public  ser- 
vant lesrally  compeleilt,  as  such  public  servant,  to  issue  the  same,  in- 
tentionally OMITS  TO  ATTEND  at  that  ])laco  or  time,  or  departs 
from  the  place  where  he  is  bound  to  attcjiid  before  the  time  at  which  it 
is  lawful  for  him  to  depart,  shall  be  punished  with  simple  imprisonment 
for  a  term  which  may  extend  to  one  month,  or  with  fine  which  may  ex- 
tend to  five  hundred  rupees,  or  with  both  ;  or  if  the  summons,  notice, 
order,  or  proclamation  is  to  attend  in  person  or  by  agent  in  a  Court  of 
Justice,  with  simple  imprisonment  for  a  term  which  may  extend  to  six 
months,  or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with 
both. 

A,  bemg  legally  bound  to  appear  licfore  the  Supnmio  Totirt  at  Calnutta,  in  obedienre  to  a 
robpcena  i»«niii|?  from  that  Court,  intentionally  omits  to  ai)iKiar.  A  has  committed  the  olfcnco 
de&ied  in  thia  Section.. 

A,  being  I^ally  bound  to  appoar  before  a  Tillah  Judpt?  as  a  TritnesH.  in  obedience  to  a 
sommons  issued  by  that  Zillah  Judge,  intentionally  omits  to  api>ear.  A  ha»  committed  tho 
offence  defined  in  this  Section. 

175.  Whoever,  bcin^  legally  bound  to  produce  or  deliver  up  any 
DOCUMENT  to  any  public  servant  as  such,  intentionally  OMITS  SO 
TO  PRODUCE  or  delivor  up  the  same,  shall  be  punished  with  simple 
imprisonment  for  a  term  which  may  extend  to  one  month,  or  with  tine 
which  may  extend  to  five  httndred  rupees,  or  with  both  ;  or  if  the  docu- 
ment is  to  be  produced  or  delivered  up  to  a  Court  of  Justice,  with  sim- 
ple imprisonment  for  a  term  which  may  extend  to  six  months,  or  with 
fine  which  may  extend  to  one  thousand  rupees,  or  with  both. 

Illy  sfraf  inn. 
A,  being  l^;all7  bound  to  prodoce  a  docuTnent  iK^fore  a  ZiIJii)i  f'oT.rt,  intfJtitionaUy  omit* 
to prodnceuie  eaxne.    A  has  oommittod  the  ollence  defined  in  tlnn  Section. 

176.  Whoever,  being  legally  bound  to  t^ive  iiny  notice  or  to  fur- 
nish information  on  any  subject  to  auy  pit^^lic  servant  as  such,  inten- 
tionally OMITS  TO  GIVE  such  NOTICE  OK  to  furnish  such  IN- 

176  and  177.  "  Offence."    See  Sec.  2  A?t  27  of  :8T0  (P.  C.  post,)  and  Sec  2  Act  6  of 

1«07  'P.  C.  ]»yHti 
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FORMATION  in  the  maTiner  and  at  tho  time  reqnured  by  law,  shill 
be  paniflhei  with  simole  innrlsonmoat  for  a  term  which  may  extend  to 
one  month,  or  with  fiao  whca  ma/  ei'^ead  to  fi:-e  handrei  rapees, or 
with  both;  or  if  tho  no':ico  or  infer Jiat'oa  required  to  be  given  respects 
the  coana'ssioa  of  aa  oTcac3,  or  is  raiu.reJ  for  the  purpose  of  prevent- 
in<3f  tho  coam'ss'oa  of  aa  o'  oaco,  or  in  order  to  the  apprehension  of  an 
oTeador,  with  simple  imnrisonment  for  a  term  which  may  extend  to  six 
months,  or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with 
both. 

177.  Whoerer,  beln;^  le^lly  bonnd  to  famish  information  on  any 
subject  to  aiy  public  servaat,  as  such,  FURXISHES,  as  true,  IN- 
FO RMAlT  EON  on  the  subject  which  he  knows  or  has  reason  to  believe 
to  bo  FALSE,  shall  bo  punished  with  simple  imprisonmeat  for  a  tarm 
which  may  cxtoad  to  six  moaths,  or  with  fine  which  may  extend  to  one 
thaisaad  rapoos,  or  with  both;  or  if  tho  information  which  he  is  legally 
bound  to  give  respects  the  commissioa  of  aa  ol'eace,  or  is  required  for 
tho  purpose  of  preventing  tho  commission  of  an  of!ence,  or  in  order  to 
tio  anprehensloa  of  aa  oflToador,  with  imprisonment  of  either  deecrip- 
tioa  for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with 
both, 

IllvsfraHcns, 

A,  a  Iin'lbol  ler.  knowin(r  of  the  co-nmi<)sion  of  a  raard?r  within  the  IHii^  of  his  rttate, 
wilfully  miftinfoims  the  Magi<»*Tate  of  tho  District  thit  tho  doath  haa  ooconed  by  aocidcAt  JB 
cous^qaoncc  of  the  bito  of  a  snake.    A  is  guilty  of  tho  offence  defined  in  this  Seetian. 

A.  a  Tilli^  wi'ch-nan,  knowirj7  that  a  ronsilorable  boJy  of  arrangers  his  poand  thitmslr 
his  vUl  IRC  in  order  to « n-nmit  a  d  icoi  y  in  the  house  of  Z.  a  weilthy  merchant  residi^;  in  a 
neiphboir-iniT  place,  and  beinp  bonnd  under  CHuse  6,  Pcotion  VII.,  Regulation  m.,  of  1821  «f 
tho  Bcnfr.U  Code,  to  give  oirlv  and  punctual  infomia*ion  of  tho  aboTo  wct  to  the  officer  of  the 
neares .  Police  Stition.  wUfuU/  minnforTs  tl.e  poll-  e  oflBcor,  that  a  body  of  soipicious  ch^rre* 
tcre  pofisol  ♦hrough  tho  vill  -{je  with  a  view  to  commit  d.iroi^y  in  a  certain  distant  place  in  a 
difl^orent  direction.    Here  A  is  guilty  of  tho  offence  defined  in  this  Section. 

173.  Whoever  REFUSES  to  bind  himself  by  aa  OATH  to  state 
the  truth,  when  required  so  to  bind  himself  by  a  public  serraat,  le«Tklly 
competent  to  require  tha^  he  shall  so  bind  himself,  shall  be  pmnishcd 
with  simple  imprisonment  for  a  term  which  may  ext3nd  to  six  months, 
or  with  fine  which  may  extend  to  one  thousand  nipees,  or  with  both. 

179.  Whoever,  being  le^lly  bound  Uf  sta*:e  the  truth  on  any  sub- 
ject to  any  public  servant,  REFUSES  TO  ANSWER  any  question 
demanded  of  him  touching  that  subject  by  such  public  serrant,  in  the 
exercise  of  the  le.gral  powers  of  such  public  servant,  shall  be  punished 
with  simple  imprisonment  for  a  term  which  may  extand  to  six  moLths, 
or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with  both. 

180.  Whoever  REFUSES  TO  SIGN  any  STATEMENT  made 
by  him  when  required  to  siqrn  tha*;  statomect  by  a  public  servant  legal- 
ly compotant  to  require  that  he  shall  si-yn  tha')  statement,  shall  be  puni- 
shed with  simple  imprisonment  for  a  t^rm  which  may  extend  to  three 
months,  or  with  fine  which  may  extend  to  five  hundred  mpoes,  or  with 
both. 

181.  Whoever,  BEING  Icorally  BOUND  BY  an  OATH  to  state 
the  tr  ath  on  any  subject  to  any  public  servant  or  other  person  authoris- 
ei  by  law  to  administer  such  oath,  MAKES  to  such  public  servant  or 
other  person  as  aforesaid,  touching  that  subject,  any  STATEMENT 
WHICH  IS  FALSE,  and  which  he  either  knows  or  belieycs  to  b» 
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false,  or  does  not  beliere  to  be  true,  shall  be  panished  with  imprron- 
ment  of  either  description  for  a  term  which  may  extend  to  three  years, 
and  shall  also  be  liable  to  fine. 

182.  Whoever  GIVES  TO  any  PUBLIC  SERVANT  any  IN- 
FORMATION  which  he  knows  or  believes  to  be  FALSE,  intending 
thereby  to  cause,  or  knowing  it  to  be  likely  that  he  will  thereby  cause, 
such  public  servant  to  use  tne  lawful  power  of  such  public  servant  to 
the  iujury  or  annoyance  of  any  person,  or  to  do  or  omit  anything  which 
such  public  servant  ou^ht  not  to  do  or  omit  if  the  true  state  of  facts 
respecting  which  such  mformation  is  given  were  known  by  him,  shall 
be  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  six  months,  or  with  fine  whioh  may  extend  to  one  thou- 
sand rupees,  or  with  both. 

Illustrations. 

A  intoms  a  Hagiitnte  thatZ,  apolico  officer,  eubordinato  to  rarh  Mrgistratc,  hu 
been  guilty  of  Mgleec  of  duly  or  miacooauct,  knowiog  8u«  h  inlonnatlon  to  be  fsUe,  and  know- 
ing it  to  be  likely  that  the  inl'onnation  will  cause  tie  Magistrate  to  diamias  Z.  A  has  com- 
auttad  the  oBea^e  dcifinad  in  ihia  Section. 

A  iUaety  informs  a  public  sexvrnt  that  Z  has  con^rabocd  salt  in  a  Fccret  place  knowing 
•Qcbinfoima^ionto  be  take,  end  knowing  that  it  islikUy  tbattLo  ccnccqmnceof  the  in- 
foiiBaticn  will  be  a  seaicb  cf  Z's  piuniccs,  attended  with  enncyance  to  Z.  A  has  committed 
the  oiEonce  defined  in  this  Section. 

183.  Whoever  OFFERS  any  RESISTANCE  TO  THE  TAK- 
ING OF  aay  PROPERTY  BY  the  lawful  authoritv  of  any  PUBLIC 
SERVANT,  knowing  or  having  reason  to  believe  that  he  is  such  pub- 
lic ser^aat,  shall  be  punished  with  iniprlsonmont  of  cither  dcecnption 
for  a  term  which  may  extend  to  six  nionths,  or  with  fine  which  may  ex- 
tend to  one  thousana  rupees,  or  with  both. 

184.  Whoever  intentioually  OBSTRUCTS  any  SALE  of  property 
orered  for  rale  BY  the  lawful  authority  of  any  PUBLIC  SERVANT 
as  such,  shall  be  punished  with  impr'eonmcnt  of  either  description  for 
a  tarm  which  may  oxteud  to  one  mouth,  or  with  fine  which  may  extend 
to  five  hundred  rupees,  or  with  both. 

185.  Whoever,  a*}  any  Fa!o  of  property  hold  by  the  lawful  authori- 
ty of  a  publ'c  8or\ajt  as  such,  puicnaecs  or  BIDS  FOR  any  properly 
on  account  of  any  fE  hSON,  whether  himpolf  or  any  other,  wnom  he 
knows  toboLiNlJERA  LEGAL  INCAPACITY  to  PURCHASE 
tha*  property  at  that  foIc,  or  bids  for  puoh  property  not  iLtandin/aj  to 
perform  the  obligations  under  which  ho  lajro  himself  by  such  bidding, 
shall  bo  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  one  moLth,  or  with  fine  which  may  citond  to  two 
hundred  rupees,  or  with  both. 

136.  Who3ver  voluntarily  OBSTRUCTS  any  PUBLIC  SER- 
VANT in  the  dischar^^e  of  his  public  functions  shall  be  punished  with 
imprisonment  of  either  description  for  a  t3rm  which  may  extend  to 
three  months,  or  with  fine  which  may  extend  to  five  himdred  rupees, 
or  with  both. 

187.  Whoever,  being  bound  by  law  to  render  or  furnish  assistncea 
to  any  public  servant  in  the  execution  of  his  public  duty,  intentionally 

187,  **  Offence."  See  Sec.  S,  Aet  S7  of  isro  CP.  C.  post,)  and  Sec  2,  Act  6  of  1^/,  (P. 
Cpost 
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OMITS  TO  GIVE  Buch  ASSISTANCE,  shall  be  punished  with  mm- 
plo  imprisonment  for  a  term  which  may  extend  to  one  month,  or  with 
fme  which  may  extend  t*)  two  Inindred  rujx^es,  or  with  both;  and  if 
such  as^sif^tancf!  be  demanded  of  him  by  a  public  servant  legally  compe- 
tent to  make  t^urh  demand  for  tl\e  jmrposes  of  executing  any  process 
lawfully  issued  by  a  Court  of  Justice,  or  of  preventing  the  commission 
of  an  offence,  or  of  suppressiue:  a  riot  or  affray,  or  of  apprehending  a 
r.^.r-aon  e!)iir<^ed  with  or  iruilty  of  an  offence,  or  of  having  escaped  from 
lawful  custody,  shall  be  punished  with  simple  imprisonment  for  a  term 
which  may  exttuid  to  six  montiis,  or  with  fine  which  may  extend  to  five 
hundred  rupees,  or  with  both. 

ISS.  AVhoever,  knowincr  tliat,  by  an  ORDER  PROMULGATED 
B  Y  a  PUBLIC'  S  E  H  V  A  \  T  lawfully  empowered  to  promulgate  such 
onlui-,  he  is  diT-ceted  to  abstain  from  a  certain  act,  or  to  take  certain  or- 
der with  cer.  air  •  property  in  his  possession  or  under  his  management, 
DI80BF]VS  siieh  direction,  shall,  if  such  disobedience  causes  or  tends 
to  cause  obstruction,  annoyance,  or  injury,  or  risk  of  obstruction,  an- 
noyance, or  injury,  to  auy  person  lawfully  employed,  be  punished  with 
simple  imprisonment  for  a  term  which  may  extend  to  one  month,  or 
with  fine  wliieh  may  extend  to  two  hundred  rupees,  or  with  both  ;  and 
if  such  disobedience  causes  or  tends  to  cause  danger  to  human  life,  health, 
or  safety,  or  c^mses  or  tends  to  cause  a  riot  or  affray,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  six  months,  or  with  fine  which  may  extend  to  one  thousand  rupees, 
or  with  both. 

E.rplnna.fion. — It  is  not  necessary  that  the  offender  should  intend 
to  produce  harm,  or  contemplate  his  disobedience  as  likely  to  produce 
harm.  It  is  sufficient  that  he  knows  of  the  order  which  he  disobeys, 
and  that  his  disobedience  produces,  or  is  likely  to  produce  harm. 

Illusiratlon. 

An  order  is  promulgated  by  a  public  servant  lawfully  empowered  to  promulgate  such 
order,  directing  that  a  rdl^^uus  prow.-,don  shall  not  pass  down  a  certain  street.  A  knowinglT 
difwbeys  the  order,  and  tbcrtby  causes  danger  of  riot.  A  has  committed  the  offence  d^ned 
in  thiB  Soction- 

1S9.  AVh oever  holds  out  any  THREAT  OF  IISTJURY  TO  any 
PUBLIC  SERVANT,  or  to  any  p(»rson  in  whom  he  believes  that  pub- 
lic servant  to  be  interested,  for  the  purpose  of  inducing  that  pnbUc 
servant  to  do  any  act,  or  to  forbear  or  delay  to  do  any  act,  connect^ 
with  the  exercise  of  tho  ])ul;lic  functions  of  such  public  servant,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  two  years,  or  with  fine,  or  with  both. 

100.  "Whoever  hold-j  out  an V  THREAT  of  injury  to  any  person 
FORthepun)oseofJi\Di:CIXU  that  PERSON  TO  REFRAIN  or 
desist  FR0:N[  making  a  legal  APPLICATION,  FOR  PROTECTION 
acjainst  any  injury,  to  any  public  servant  legally  empowered  as  such  to 
give  such  protection  or  to  cause  such  protection  to  be  given,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
( xtt'ad  to  onfi  yeai',  or  with  fine,  or  with  both. 
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CHAPTER  XI. 
Of  False  Evidence  and  Offences  against  Public  Justice. 

191.  Whoever  being  legally  bound  by  an  oath,  or  by  any  express 
provision  of  law  to  state  the  truth,  or  being  bound  by  law  to  mate  a 
declaration  upon  any  subject,  makes  any  statement  which  is  false,  and 
which  he  either  knows  or  believes  to  be  false,  or  does  not  believe  to  be 
true,  is  said  TO  GIVE  FALSE  EVIDEx^^CE. 

Explanation  1. — A  statement  is  within  the  meaning  of  this  Section, 
whether  it  is  made  verbally  or  otherwise. 

Explanation  2. — A  false  statement  as  to  the  belief  of  the  person 
attesting  is  within  the  meaning  of  this  Section,  and  a  persen  may  be 
guilty  of  giving  false  evidence  by  stating  that  he  believes  a  thing  which 
he  does  not  believe,  as  well  as  by  stating  that  he  knows  a  tning  which 
he  does  not  know. 

Illtisti'ations, 

A,  in  rapport  of  a  Just  claim  which  B  has  against  Z  for  one  thousand  ranees,  felsely 
swears  on  a  mal  that  he  heard  Z  admit  the  jtistice  of  B'b  claim.    A  has  given  false  evidence. 

A,  being  bound  by  an  oath  to  state  the  truth,  states  that  he  believes  a  certain  signature 
to  be  the  handwriting  of  Z,  when  he  does  not  believe  it  to  be  the  handwriting  of  Z.  Here  A 
states  that  which  he  knows  to  be  fiUse,  and  therefore  gives  false  evidence. 

A,  knowing  the  general  character  of  Z's  handwriting,  states  that  he  believes  a  certain  sig- 
natore  to  be  the  handwritine  of  Z,  A  in  good  faith  believing  it  to  be  so.  Here  A's  statement 
is  merely  as  to  his  belief,  ana  is  true  as  to  his  belief,  and  therefore,  although  the  signature 
may  not  be  the  handwriting  of  Z,  A  has  not  given  &lse  evidence. 

A,  being  bound  by  an  oath  to  state  the  truth,  states  that  he  knows  that  Z  was  at  a  part  - 
cular  place  on  a  particular  day,  not  knowing  anything  upon  the  subject.  A  gives  false  evi- 
dence whether  Z  was  at  that  place  on  the  day  named,  or  not. 

A,  an  interpreter  or  translator,  gives  or  certifies  as  a  true  interpretation  or  translation  of 
a  statement  or  document  which  he  is  bound  by  oath  to  interpret  or  translate  truly,  that  which 
is  not,  and  which  he  does  not  believe  to  be  a  true  interpretation  or  translation.  A  has  given 
fklse  evidence. 

192.  Whoever  causes  any  circumstance  to  exist,  or  makes  any 
false  entry  in  any  book  or  record,  or  makes  any  document  containing  a 
false  statement,  mtending  that  such  circumstance,  false  entry,  or  false 
statement  may  appear  in  evidence  in  a  judicial  proceeding,  or  in  a  pro- 
ceeding taken  by  law  before  a  public  servant  as  such,  or  before  an  arbi- 
trator, and  that  such  circumstance,  false  entry,  or  false  statement,  so 
appearing  in  evidence,  may  cause  any  person,  who  in  such  proceeding 
is  to  form  an  opinion  upon  the  evidence,  to  entertain  an  erroneous 
opinion  touching  any  point  material  to  the  result  of  such  proceeding,  ia 
Baid  "  TO  FABRICATE  FALSE  EVIDENCE." 

Illustrations, 
A  puts  jewels  into  a  box  bdonging  to  Z,  with  the  intention  that  they  may  be  found  in  that 
box,  and  that  this  circumstance  may  cause  Z  to  be  convicted  of  theft.    A  has  feibrioated  false 
evidence. 

A  makes  a  fitlse  entry  in  his  shon  book  for  the  purpose  of  using  it  as  corroborative  evi- 
dence in  a  Court  of  Justice.    A  has  mbricated  false  evidence. 

Chap.  XI.  See  Sec.  169,  Act  25,  of  1861,  (Cr.  P.  C,)  and  Sec.  16.  17. 18,  und  20,  Act  38, 
of  1861  (C.  P.  C.) 

191 '« Oath."  See  Sec.  61,  ante,  "  False  Statement."  See  Sec  24, 27,  and  123,  Aot 
^,ofl86e,  (C.P.C.) 

192.    8ce  Sec.  52  ante. 
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▲,  wi^h  tW  In^cBMon  oteKottog  Z  tob«  oanriotcd  of  a  crlminftl  coMptimcyt  writes  a  letter 
in  imi'a^ion  of  Z's  haiulwri  inj  pui porting  to  be  addi-eewd  to  an  aocompUoe  m  sncb  aimin«l 
conspiracy,  an4  pu's  t)ie  lo  ci  m  a  ])1  icc  which  he  knows  that  the  offioeis  of  the  poliee  ate 
likely  to  eeoroh,    ▲  hss  fiibtioated  ftilite  iividenoe. 

193.  Wbo3vcr  intontionally  GIVES  FALSE  EVIDENCE  in 
any  Bta-"^  of  a  judicial  procooding,  or  fabricates  false  evidence  for  the 
pnr^Toso  of  beluc^  used  in  aay  sta-re  of  a  judicial  proceeding,  shall  be 
punished  wifch  imj  r.soameut  of  e'ther  descrii.t'on  tor  a  term  Tfhich  may 
extend  to  seven  years,  and  shall  also  bo  liable  to  fine  ;  and  whoever  in- 
teutloaally  crivoa  or  fabricates  false  evidence  in  any  other  case,  shall  be 
punished  with  im;ir'8oam?i>t  of  either  descri]  ton  for  a  term  which  may 
tcstoad  to  tjre3  years,  and  shall  also  be  liable  tD  fine. 

Explanaf,cn  1. — A  trial  before  a  Court  Martial  or  before  a  Military 
Court  of  Bequest  is  a  judicial  proceeding. 

Explan^firn  2. — An  investlfation  directed  by  law  preliminary  to  a 
proceadin*'  before  a  Court  of  Justice,  is  a  sta^e  of  a  judicial  proceeding, 
thoa^h  thaj  investigation  may  not  take  place  before  a  Court  of  Justice. 

lUusfruHon. 

A,  in  an  inqniiy  before  a  Magistrate  for  the  pnpoeeof  rsoertaining  whether  Zonpfat  to 
be  oo.nmit  cd  loi  tii  1.  makes  ou  oa^h  a  statement  ^nii' h  be  knows  to  be  Xkloe.  As  this  in* 
^uiiy  is  a  sa^e  of  a  judiciil  piocooding,  A  has  given  lulse  t-ridcAee. 

Erplnn i^'cn  3.— An  invefltif-ation  directed  by  a  Court  of  JuEtice 
according  to  la-v,  aad  coaductad  under  the  authority  of  a  Court  of  Jus* 
t:c3,  is  a  tth  ije  of  a  jui'cial  procGolinq^,  though  that  investigation  may 
not  take  place  before  a  Court  of  Justice. 

lllusbratlcvi. 

A,  in  an  inqniry  before  an  officer  deputed  by  aConrt  of  Jnstioe  to  ascertain  on  the  not 
tho'bound.xrioe  of  find,  makes  on  oath  a  statement  which  he  knows  to  be  false.  As  this 
enquiiy  is  a  s uige  of  a  judicial  procooding,  A  has  given  L.lse  evidence. 

194,  Whoever  GIVES  OR  FABRICATES  FALSE  EVI- 
iaOE^CK,  INTKNDING  thereby  to  cause,  or  knowmg  it  to  be  like'y 
Hkiat  he  will  thereby  cause  any  PKRSON  TO  BE  CONVICTED  OP 
AJ^i  OFFENCK  which  is  capital  by  this  Code,  shall  be  punighed  with 
transportation  for  life,  or  with  ricrorous  imprlFonment  for  a  term  which 
jQg^  extend  to  ten  years,  and  shall  also  be  liable  to  fine  ;  and  if  an  in- 
Qooent  person  be  convicted  and  executed  in  consequence  of  such  false 
evidence,  the  person  who  gives  such  false  evidence  shall  be  punished 
eitbca*  with  death  or  the  punishment  hereinbefore  described. 

a^5.  Whoever  GIVES  OR  FABRICAI ES  FALSE  EVIDKNCK 
INTl'^NDING  thereby  to  cause,  or  knowing  it  to  be  likely  that  he  will 
therol>T  cause,  any  PKRSON  TO  BE  CONVICiED  OF  AN  OF- 
FENCE which  by  this  Code  is  not  capital,  but  PUNISHABLE  WITH 
TRANSPORTATI*  N  FOR  LIFK,  or  imprisonment  for  atermof  seven 
years  pr  upwards,  shall  be  punished  as  a  person  convicted  of  that  ollence 
would  be  liable  to  be  punished. 

llUiBlraiion, 
A  giyea  <«1m  evidence  before  a  Conrt  of  Justice,  in'endhig  thereby  to  oanse  Z  to  be  con- 
Tioted  of  a  daooi^.    The  ponishment  of  dacoi^y  is  transporta^  ion  for  lii^  or  rigorons  impri- 
•omnentfor  a  term  which  may  extend  to  ten  ycais,  wi^h  or  without  fine.  A,  theiefbze,  is  liable 
to  such  transpovtation  or  imfn'isonment,  with  or  without  fine. 

194 and  106 " Offence.'*  SeeSec2,and7,Aot27,ofl870.  (P.O. port,}  and  See  1 
Act  5,  of  1867  (P.  C  port. 
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196.  Whoever  CORRUPTLY  USES  or  attempts  to  us6  is  trno 
or  genuine  evidence  any  EVIDENCE  which  he  knows  to  be  false  or 
fabricatad,  shall  be  ponished  in  the  same  manner  as  if  he  gave  of  fabri- 
cated false  evidence. 

197.  Whoever  ISSUES  or  siqrns  any  CERTIFICATE  reqtiirod 
bj  law  to  be  given  or  Ri<yned,  or  relating  to  any  fact  of  which  such  eer- 
tifica!»  is  by  law  admissible  in  evidence,  KNOWING  or  believing 
THAT  SUUH  CERTIFI'  ATE  IS  FALSE  in  any  material  point, 
shall  be  punished  in  the  same  manner  as  if  he  gave  false  evidence. 

193.  Whoever  CORRUPTLY  USES  or  attempts  to  use  any 
SUCH  CERTIFK  ATE  as  a  true  certificate,  knowing  the  same  to  bo 
false  in  any  material  point,  shall  be  punished  in  the  same  manner  as  if 
he  gave  false  evidence. 

199.  Whoever,  IN  ANY  DECLARATION  made  or  subscribed 
by  him,  which  declaration  any  Court  of  Just'ce,  or  an^  public  servant 
or  other  person,  is  bound  or  authorised  by  law  to  receive  as  evidence  of 
any  faot,  MAKES  any  STATiiIMENT  WHICH  IS  FALSE,  and  which 
he  either  knows  or  believes  to  be  falee  or  does  not  believe  to  be  true, 

touching  any  point  material  to  the  object  for  which  the  declaration  is 
made  or  used,  shall  be  punished  in  t!ie  same  manner  as  if  he  gave  false 
evidence. 

200.  Whoever  CORRUPTLY  USES  or  attempts  to  use  as  true 
any  SUCH  DECLARATION,  knowing  the  same  to  be  false  in  any 
material  point,  shall  be  punished  in  the  same  manner  as  if  he  gave 
false  evidence. 

Evplanfi^irn.'^&L  declaration  which  is  inadmissible  merely  upon 
the  rround  of  some  informality,  is  a  declaration  within  the  meaning  of 
Sections  199  and  200. 

201.  Who3veF,  knowing  of  having  reason  to  believe  that  an  of^ 
fen  e  has  been  committad,  CAUSES  auy  EVIDEN(  E  of  the  commis^ 
sion  of  tbat  offence  to  DISAPPEAR,  with  the  iLtantion  of  screening 
the  oTeader  frona  lo?al  punishment,  or  with  that  intention  gives  any  in* 
forma^'ion  respecting  the  oflencer  which  he  knows  or  believes  to  be  false, 
shall,  if  the  oHence  which  he  knows  or  believes  to  have  been  committed 
is  punishable  with  death,  be  punished  with  imprisonment  of  either 
descrlotion  for  a  term  which  may  extend  to  se-en  years,  and  shall  also* 
be  liaMe  to  fine ;  and  if  the  oTence  is  punishable  wlt'a  trausporta'don  for* 
life  ,or  with  imrrlsonmcnt  which  may  extend  to  ten  years,  shall  be  puni- 
shed with  imprisonment  of  either  description  for  a  term  wh'ch  may  ex- 
tead  to  three  years,  and  shall  also  bo  liable  to  fine :  and  if  the  ofTonce  ia 
punishable  with  imprisonment  for  any  term  not  extending  to  teil  years, 
Bhall  be  punished  with  imprisonment  of  the  doscriition  provided  for 
the  ofTence  for  a  term  which  may  extend  to  one-fourth  part  of  the  long- 
est term  of  the  imprisonment  provided  for  the  ofi'ence,  or  with  fine  or 
with  both. 

Illusirat'lcn, 

A  knowing  that  B  hu  mnrdered  Z,  aniiits  B  to  hide  tb/o  body  with  f  be  intention  of  eoreen- 
fag  B  from  puniehment,  A  is  liable  to  imprisonment  of  either  dceaipiion  for  seven  yean^ 
and  also  to  mxe. 

a01,a02aad203"OfDBnoe.»  Bee  Sec.  2,  Act  37,  of  1870  (P.  CposU  Se«r  2,  Ao* 
»,ofl8S,lP'C.p«rt.) 
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202.  Whoever,  knowinj^^  or  having  reafton  to  believe  that  an  of- 
fence has  been  coramitted.  IXTEXTIONALLY  OMITS  TO  GIVE 
ANT  INFOHMATiON  RESPECTING  that  OFFENCE  which  he 
is  le;:^ly  bound  to  ^ve,  shall  be  punished  with  ImpriBonment  of  either 
description  for  a  term  which  may  extend  to  six  months,  or  with  fine,  or 
with  both. 

203.  "Whoever,  knowing^  or  having  reason  to  believe  that  an  of- 
fence has  been  committed,  GIVES  any  INFORMATION  respecting 
that  offence  WHICH  HE  KNOWS  or  believes  TO  BE  FALSE,  shaU 
be  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  two  years,  or  with  fine,  or  with  both. 

204.  Whoever  secretes  or  DESTROYS  any  DOCUMENT  which 
he  may  be  lawfully  compelled  to  produce  as  evidence  in  a  Court  of  Jus- 
tice, or  in  any  proceeding  lawfully  held  before  a  public  servant  as  such, 
or  obliterates  or  renders  illegible  the  whole  or  any  part  of  such  docu- 
ment with  the  intention  of  preventing  the  same  from  being  produced 
or  used  as  evidence  before  such  Court  or  public  servant  as  aforesaid,  or 
after  he  shall  have  been  lawfully  summoned  or  required  to  produce  the 
same  for  that  purpose,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  ext-end  to  two  years,  or  with  fine,  or 
with  both. 

205.  Whoever  falsely  PERSONATES  another,  and  in  such  as- 
sumed character  makes  any  admission  or  statement,  or  confesses  judg- 
ment, or  causes  any  process  to  be  issued,  or  becomes  bail  or  security,  or 
does  any  other  act  in  any  suit  or  criminal  prosecution,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  three  years,  or  with  fine,  or  with  both. 

206.  Whoever  FRAUDULENTLY  REMOVES,  conceals,  trwis- 
fers,  or  delivers  to  any  person  any  PROPERTY  or  any  interest  therein 
intending  thereby  to  prevent  that  property  or  interest  therein  from 
being  taken  as  a  forfeiture  or  in  satisfaction  of  a  fine,  under  a  sentence 
which  has  been  pronounced,  or  which  he  knows  to  be  likely  to  be  pro- 
nounced by  a  Court  of  Justice  or  other  competent  authority,  or  from 
being  taken  in  execution  of  a  decree  or  order  which  has  been  made,  or 
which  he  knows  to  be  likely  to  be  made  by  a  Court  of  Justice  in  a  civil 
suit,  shall  be  punished  with'  imprisonment  of  either  description  for  a 
term  which  may  extend  to  two  years,  or  with  fine,  or  with  both. 

207.  Whoever  FRAUDULENTLY  ACCEPTS,  receives,  or 
claims  any  PROPERTY  or  any  interest  therein,  knowing  that  he  has 
no  right  or  rightful  claim  to  such  property  or  interest,  or  practises  any 
deception  touching  any  right  to  any  property  or  any  interest  therein, 
intending  thereby  to  prevent  that  property  or  interest  therein  from  be- 
ing taken  as  a  forfeiture  or  in  satisfaction  of  a  fine  under  a  sentence 
which  has  been  pronounced,  or  which  he  knows  to  be  likely  to  be  pro- 
nounced by  a  Court  of  Justice  or  other  competent  authority,  or  fi*om  be- 
ing taken  m  execution  of  a  decree  or  order  which  has  been  made,  or 
which  he  knows  to  be  likely  to  bo  made,  by  a  Court  of  Justice  in  a  civil 
suit,  shall  be  punished  with  imprisonment  of  either  description  for  a 
term  whioh  may  oTt-end  to  two  roars,  or  '^th  fine,  or  with  both. 
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208.  Whoever  FRAUDULENTLY  CAUSES  or  suffers  A  DE- 
CREE  or  order  TO  BE  PASSED  AGAINST  HIM  at  the  suit  of  any 
pei*son  for  a  sum  not  due,  or  for  a  larger  sum  than  is  due  to  such  per- 
son, or  for  any  property  or  interest  in  property  to  which  such  person  is 
not  entitled,  or  fraudulently  causes  or  suffers  a  decree  or  order  to  be 
executed  apainst  him  after  it  has  been  satisfied,  or  for  anything  in  res- 
pect of  which  it  has  been  RatiBfiod,  shall  bo  punished  with  imprisonment 
of  either  description  for  a  term  which  may  extend  to  two  years,  or  with 
fine,  or  with  both. 

IlW^tration. 

A  instittitee  a  suit  agninRt  Z.  Z,  knowing  that  A  is  likoly  to  obtain  a  decree  against  him, 
fraudnlently  suflcrs  a  Judgment  to  para  agtiinst  him  for  a  larger  amount  at  tlie  suit  of  B, 
who  has  no  just  claim  oganut  him,  in  order  that  B,  either  on  his  own  account  or  for  the  bene- 
fit of  Z,  mav  share  in  f£e  proceeds  of  any  sale  of  Z's  property  which  may  be  made  under  A's 
decree.    A  nas  committed  an  offence  under  this  Section. 

209.  Whoever  fraudulently  or  dishonestly,  or  with  intent  to  in- 
jure or  annoy  any  person,  MAKES  in  a  Court  of  Justice  any    CLAIM 

WHICH  HE  KNOWS  TO  BE  FALSE,  shall  be  punished  with  im- 
prisonment of  either  description  for  a  term  which  may  extend  to  two 
years,  and  shall  also  be  liable  to  fine. 

210.  Whoever  FRADULENTLY  OBTAINS  A  DECREE  or 
order  afjainst  any  person  for  a  sum  not  due,  or  for  a  larger  sum  than  is 
due,  or  for  any  property  or  interest  in  property  to  which  he  is  HOt  en- 
titled, or  fraudulently  causes  a  decree  or  order  to  be  executed  against, 
any  person  after  it  has  been  satisfied,  or  for  anything  in  respect  of 
which  it  has  been  satisfied,  or  fraudulently  suffers  or  permits  any  such 
act  to  be  done  in  his  name,  shall  be  punished  with  imprisonment  of 
either  dcscrption  for  term  which  may  extend  to  two  years,  or  with  fine, 
or  with  both. 

211.  Whoever,  with  intent  to  cause  injury  to  any  person,  insti-  . 
tut^s,  or  causes  tO  be  institut^ed  any  criminal  pi*0€ecding,  against  that 
person,  or  FALSELY  CHARGKS  ANY  PERSON  WITH  having 
committed  AN  OFFENCE,  knowing  that  there  is  no  just  or  lawful 
ground  for  such  proceedings  or  charge  against  that  person,  shall  be 
punished  with  inlprisonment  of  either  descriptioh  for  a  term  which  may 
extend  to  two  years,  or  with  fine,  or  with  both  ;  and  if  such  criminal  pro- 
ceeding be  instituted  on  a  false  charge  of  an  offence  punishable  with 
death,  transportation  for  life,  or  imprisonment  for  seven  years  or  up- 
wards, shall  be  punishable  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

212.  Whenever  an  offence  has  been  committed,  whoever  HAR- 
BOURS or  conceals  a  person  wliom  he  knows  or  has  reason  to  believe 
to  be  the  OFFENDER,  with  the  intention  of  screening  him  from  legal 
punishment,  shall  if  the  offence  is  punishable  with  death,  be  punished 
with  imprisonment  of  eithe*^  description  for  a  term  which  may  extend 
to  five  years,  and  shall  also  be  liable  to  fine;  and  if  the  offence  is  pun- 
ishable with  transportation  for  life,  or  with  imprisonment  which  may 
extend  to  ten  years,  sha^l  be  punished  with  imprisonment  of  either  des- 
cription for  a  term  which  may  extend  to  three  years,  and  shall  also  be 
liable  to  fine ;  and  if  the  offence  is  ))unishable  with  imprisonment  which 

211  212  213  "  Offence  "  Pee  Spc.  2,  Act  27,  o:  1870,  (P.  (\  pont^)  and  Kw.  ?,Art  5,  of 
lSe7,    1».  C.  post., 
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may  extend  io  one  year  and  not  to  ten  year?,  eliall  be  punished  with 
imprisonment  of  the  deRcription  provided  for  the  offence  for  a  term 
which  may  extend  to  one-forth  part  of  the  longest  term  of  imprison- 
ment provided  for  tlie  offence,  or  with  fine,  or  with  both. 

Exccpiiov. — This  provision  shall  not  extend  to  any  casein  whieh 

^]\o  harbour  or  concealment  is  by  the  husband  or  wife  of  the  offender. 

J  llnsiralion . 

A,  knowmjy  <hat  B  hiw  rommittod  flaroity,  knoiringlr  ronccalu  B  in  order  to  tctecn  2dm 
from  Iof*al  punishment.  Uore,  oa  B  ib  liablo  to  tnumportation  for  life,  A  i§  liable  to  impdmi- 
mcnt  of  cither  dcHcription  for  a  t<nin  not  exceeding  three  years,  and  is  alBO  liable  to  flue. 

213.  Whoever  ACCEPTS,  or  attempts  to  obtain,  or  agrees  to 
accept,  any  GRATIFICATION  TOR  himself  or  any  other  person,  or 
any  restitution  of  property  to  liimself  or  any  other  person,  in  considera- 
Tionof  hisCONCKALlN'G  AN  OFFENCE  or  of  his  screening  any 
person  from  legal  punishment  for  any  offence,  or  of  his  not  proceeding 
against  any  poi*son  for  the  purpose  of  bringing  him  to  legal  punishment, 
piiall,  if  the  offence  is  punishable  with  death,  be  punished  with  impri- 
Honmcnt  of  cither  description  for  a  t«rm  which  may  extend  to  Bcven 
yoars  and  shall  also  be  liable  to  fine  ;  and  if  the  offence  is  pnnishfU^le 
with  transportation  for  life,  or  with  imprisonment  which  may  extend  to 
fen  years,  shall  be  punished  with  imprisonment  of  either  description 
tor  a  term  which  may  extend  to  three  years,  and  shall  also  be  liable  to 
line;  and  if  the  offence  is  punishable  with  imprisonment  not  extending 
T,>  ten  years,  shall  ])e  punished  with  imprisonment  of  the  description 
provided  for  the  offence  for  a  term  which  may  extend  to  one-fourth  part 
of  the  longest  term  of  imprisonment  provided  for  the  offence,  or  with 
fmo,  or  with  both. 

214.  Whoever  GIVES  or  causes,  or  offers  or  agriees  to  give  or 
cause,  any  GKATIFK'ATIOiS'  to  any  person,  or  to  restore  or  cause 
the  restofalion  of  anv  property  to  any  person,  12^  CONSIDRATION 
OF  tliat  PERSON'S  CONCEALING  AN  OFFENCE,  or  of  his 
Bcrccning  any  person  from  legal  punishment  for  any  offence,  or  on  his 
not  proceeding  against  any  person  for  the  purpose  of  bringing  him  to 
legal  punishment,  shall,  it  the  offence  is  punishable  with  death,  be 
punished  with  impfisonmont  of  either  description  for  a  term  which 
may  extend  to  seven  years,  and  shall  also  be  liablo  to  fine ;  and  if 
tno'  offence  is  punishable  with  transportation  for  life,  or  with  imprison- 
ment which  may  extend  to  ten  years,  shall  be  punished  with  imprison- 
}ncnt  of  either  description  for  a'  term  which  may  extend  to  threo  years, 
and  shall  also  be  liable  to  fine;  and  if  the  offence  is  punishable  with 
imprisonment  not  extending  to  ten  years,  shall  be  punished  with  im- 
prisonment of  the  dcsmptioh  provided  for  the  offence  for  a  term 
which  may  extend  to  one-fourth  part  of  the  longest  term  of  imprison- 
ment provided  for  the  offence,  or  with  fine,  or  with  both. 

Exception. — The  provisions  of  Sections  213  ood  214  do  not  extend 
Io  any  case  in  which  the  offence  consists  only  of  an  act  irrespective  of 
1  he  intention  of  the  offender,  and  for  which  act  the  person  injured  may 
bring  a  civil  action. 

J  llusi  rations. 
A  oasaultfl  B  witJi  intent  to  commit  murder.    Hero,  ns  the  offence  docs  not  consist  of  the 
nssaultonly,irrespectivo  of  the  intention  to  commit  murder,  it  doen  not  fall -mthin  the  ex- 
ception, Riid  cannot  therefore  bc^  compounded, 
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A  assaults  B.  Here,  as  the  oficncc  consistH  simiily  of  the  act,  irrcBi»cctiTc  of  the  intent  ion 
of  the  offender,  and  as  B  may  have  a  civil  action  for  tlio  asaatdt,  it  is  within  the  exceptioD, 
and  may  bo  compounded. 

A  commits  tlio  offence  of  bigamy.  Here,  sm  the  offdnce  is  not  the  subject  of  a  ciril  action, 
it  cannot  bo  compounded. 

B  commits  the  offence  of  adultery  with  a  married  woman.  The  offence  may  be  com- 
pounded. 

215.  Whoever  TAKES  or  agrees  or  consents  to  take  any  GKA- 
TIFICATION  UNDER  PRETENCE  or  on  account  OF  HELPIKCr 
ANY  PERSON  TO  RECOVER  any  moveable  PROPERTY  of  which 
bo  shall  havo  been  deprived  by  anjr  oflence  punishable  under  this  Code, 
shall,  unless  ho  uses  all  means  in  ms  power  to  cause  the  offender  to  bo 
apprehended  and  convicted  of  the  oflence,  bo  punished  with  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  two  yeaa*s,  or 
with  fine,  or  with  both. 

216.  Whenever  any  person  convicted  of  or  charged  withan  oiTouee 
J)eing  iu  lawful  custody  for  that  offence.  ESCAPES  FROM  such  CUS- 
TODx,  or  wbenover  a  public  servant,  in  the  exercise  of  the  lawful  pow- 
ers of  such  public  servant,  orders  a  certain  person  to  be  apprehended 
for  an  offence,  whoever,  knowing  of  such  escape  or  order  for  apprehen- 
sion. HARBOURS  or  conceals  that  PERSON  WITH  THE  INTEN- 
TION OF  PREVENTING  HIM  FROM  BEING  APPREHEND- 
ED, shall  bo  punished  in  the  manner  following,  that  is  to  say,  if  the 
offence  for  which  the  person  was  in  custody  or  is  ordered  to  be  appre- 
hended is  punishable  with  death,  he  shall  be  punished  with  imprison- 
ment of  either  description  for  a  term  w^hich  may  extend  to  seven  year.s, 
and  shall  also  be  liable  to  fine ;  if  the  offence  is  punishable  with  trans- 
portation for  life,  or  imprisonment  for  ten  years,  he  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to 
^hrco  years,  with  or  without  fine;  .and  if  the  oflence  is  punishable  with 
imprisonment  which  may  extend  to  one  ye^r  and  not  to  ten  years,  ho 
shall  bo  punished  with  imprisonment  of  the  description  provided  for 
tho  oflence  for  a  term  whieh  may  extend  to  one- fourth  pai't  of  the  long- 
est term  of  the  imprisonment  provided  for  such  oflence,  or  with  fine, 
or  with  both, 

J^xcsption- — This  ])rovision  dot-iJ  not  extend  to  the  <-asu  in  which  tlio 
harbour  or  concealment  is  by  the  husband  or  wife  of  the  person  tu  bo 
apprehended. 

217.  Whoever  being  a  PUBLIC  SERVANT,  knowingly  disobeys 


likely  that  he  will  thereby  save,  any  PERSON  FROM  legal 
PUNISHMENT,  or  subject  him  to  a  kss  punishment  than  that  to  which 
ho  is  liable,  or  with  intent  to  save,  or  knowing  that  he  is  likely  thereby 
to  save,  any  property  from  forfeiture  or  any  charge  to  wliich  it  is  liable 
l)y  law,  shall  be  punished  with  imprisonment  of  either  description  fur  a 
term  which  may  extend  to  two  years,  or  with  fine,  or  with  both. 

218.  Whoever,  being  a  PUBLIC  SKRNANT,  and  being  sudi 
public  servant,  charged  with  the  preparation  of  any  record  or  other 
wTiting,  FRAMES,  that  RIX'ORD  or  writing  in  u  manner  which  he 

-219  ♦♦  OfFencc."    /Sti-  :ivc.  J,  Act  tir,  of  i^?J,  J'.  C.  vo^n-l 
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knows  to  be  INCORRECT,  with  intent  to  cause  or  knowing  it  to  be 
likely  that  he  will  thereby  cause  loss  or  iniury  to  the  public  or  to  any 
person,  or  with  intent  thereby  to  save  or  knowing  it  to  be  likely  that 
he  will  thereby  save  any  person  from  legal  punishment,  or  with  intent 
to  save  or  knowing  that  he  is  likely  thereby  to  save  any  property  from 
forfeiture  or  other  charge  to  which  it  is  liable  by  law,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend  to 
three  years,  or  with  fine,  qv  with  both. 

219.  Whoever,  being  a  PUBLIC  SERVANT,  corruptly  or-  mali- 
ciously  MAKES  pr  pronounces  in  any  stage  of  a  Judicial  proceeding, 
any  i*eport,  order,  verdict,  or  DECISION  which  he  knows  to  bo  C0^- 
TRARY  TO  LAW,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  seven  years,  or  with  fine,  or 
with  both. 

220.  Whoever,  being  in  any  oflace  which  gives  him  legal  authority 
to  commit  persons  for  trial  or  to  confinement,  or  to  keep  persons  in  coDt 
finement,  corruptly  or  maliciously  COMMITS  any  PERSON  for  trial 
or  to  confinement,  or  keeps  any  person  in  confinement,  in  the  exercise 
of  that  authority,  knowing  that  m  so  doing  he  is  acting  CONTRARY 
TO  LAW,  shall  be  punished  with  imprisonment  of  either  descriptioj^ 
for  a  term  which  may  extend  to  seven  years,  or  with  fine,  or  with  both. 

221.  Whoever,  being  a  public  servant,  legally  bound  as  such  pub- 
lic servant  to  apprehend  or  to  keep  in  confinement,  ^y  PERSON 
CHARGED  witn  or  liable  to  be  apprehended  for  an  oti'ence,  inten- 
tionally OMITS  TO  APPREHEND  such  person,  OR  intentionally 
SUFFERS  such  person  TO  ESCAPE,  or  intentionally  ^ids  such  per- 
son in  escaping  or  attempting  to  escape  frpm  such  confinement,  shall  be 
punished  as  follows,  th^t  is  to  say: — 

With  imprisonment  of  either  description  for  a  term  which  may 
extend  to  seven  years,  with  or  withqut  fine,  if  the  person  in  confinement, 
or  who  ought  to  have  been  apprehended  was  charged  with  or  liable  to 
be  apprehended  for  an  ofience  punishable  by  death ;  or 

With  imprisonment  of  either  description  for  a  term  which  may 
extend  to  three  years,  with  or  without  fine,  if  the  person  in  confinment, 
or  who  ought  to  have  been  a,pprehended,  was  charged  with  or  liable  to 
be  apprehended  for  an  off*ence  punishable  with  transportation  for  life, 
or  imprisonment  for  a  term  whicn  may  extend  tq  ten  years ;  pr 

With  imprisonment  of  either  description  for  a  term  which  may 
extend  to  two  years,  with  or  without  fine,  if  the  person  in  confinment, 
or  who  ought  to  have  been  apprehended,  was  charged  with  or  liable  to 
be  apprehended  for  an  ofience  punishable  with  imprisonment  for  a  term 
loss  than  ten  years. 

222.  Whoever,  being  a  pubUc  servant,  legally  bound  as  such  pub- 
lic servant  to  apprehend  or  to  keep  in  confinement  any  PERSON  UN- 
DER SENTENCE  of  a  Court  of  Justice  for  any  ofience,  intcntionallv 
OMITS  TO  APPREHEND  such  person,  OR  intentionally  SUFFERS 
such  person  TO  ESCAPE,  or  intentionally  aids  such  person   in  escapr 

221  "  Offence."    See  Sec.  2,  Act  27,  of  1870,  (P.  C.  po^t^ 

222  and  223  "  Offence.'*   fcJeo  Sec.  8,  Act  jt,  of  1870,  .:r.  C.  post.; 
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ing  or  attempting  to  escape  froni  such  confinement,  s'.all  be  punished 
as  follows,  that  is  to  say : — 

With  transportaion  for  life  or  with  imprisonment  of  either  descrip- 
tion  for  a  term  which  may  extend  to  fourteen  years,  with  or  without 
fine,  if  the  person  in  confinment,  or  who  ought  to  have  been  apprehend- 
ed, is  under  sentence  of  death ;  or 

With  imprisonment  of  either  description  for  a  term  which  may 
extend  to  seven  years,  with  or  without  fine,  if  the  person  in  confine- 
ment, or  who  ought  to  have  been  apprehended,  is  subject,  by  a  sentence 
of  a  Court  of  Justice,  or  by  virtue  or  a  commutation  of  such  sentence, 
to  transportation  for  life,  or  penal  servitude  for  life,  or  to  transportation 
or  penal  servitude  or  imprisonment  for  a  term  of  ten  years  or  upwards  ; 
or 

With  imprisonment  of  either  description  for  a  term  which  may  ex- 
tend to  three  years,  or  with  fine,  or  with  both,  if  the  person  in  confine- 
ment, or  who  ought  to  have  been  apprehended,  is  subject  by  a  sentence 
of  a  Court  of  Justice  to  imprisonment  for  a  term  not  exceeding  ten 
years. 

223.  Whoever,  being  a  public  servant,  legally  bound  as  such  pub, 
lie  servant  to  keep  in  conisinement  any  person  charged  with  or  convict- 
ed of  any  ofience,  NEGLIGENTLY  SUFFERS  such  PERSON  TO 
ESCAPE  from  confinment,  shall  be  punished  with  simple  imprisonment 
for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with 
both. 

224.  Whoever  intentionally  OFFERS  any  RESISTANCE  or  il, 
legal  obstruction  TO  the  lawful  APPREHEJSSION  OF  HIMSELF 
for  any  ofience,  with  which  he  is  charged  or  of  which  he  has  been  con- 
victed, or  escapes  or  attempts  to  escape  from  any  custody  in  which  he  is 
lawfully  detained  for  any  such  ofience,  shall  bo  punished  with  impri- 
sonment of  either  desoriptipn  for  a  term  which  may  extend  to  two  years, 
or  with  fine,  or  with  both, 

Ea^lancUiofi. — The  punishment  in  this  Section  is  in  addition  to  the 
punishmei^t  for  which  the  person  to  be  apprehended  or  detained  in  cus- 
tody was  liable  for  the  offence  with  which  ho  was  charged,  or  of  which 
he  was  convicted, 

225.  Whoever  intontionaUy  OFFERS  any  RESISTANCE  or  il- 
legal obstruction  TO  the  lawful  APPREHRNSION  OF  any  OTHER 
PERSON  for  an  offence,  or  rescues  or  attempts  to  rescue  anj  other  per- 
son from  any  custody  in  which  that  person  is  lawfully  detamed  for  an 
offence,  shall  be  punished  with  imprisonment  of  either  description  for  a 
term  which  may  extend  to  two  years,  or  with  fine,  or  with  both  ; 

Or,  if  the  person  to  bo  apprehended,or  the  person  rescued  or  at- 
tempted to  be  rescued,  is  charged  with,  or  liable  to  bo  apprehended  for 
an  offence  punishable  with  transportation  for  life,  or  imprisonment  for 
a  term  which  may  extend  to  ten  years,  shall  be  punished  with  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  three  years, 
and  shall  also  be  liable  to  fine  ; 


225.    Sc'j  Set.  9,  Act  27,  of  1670,  (P.  C.  poat.) 
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Or,  if  the  pci'sou  to  be  apprehended  or  rescued,  or  attempted  to  be 
rescued,  is  charged  with  or  liable  to  bo  apprehended  for  an  offence 
puuiBhablo  with  death,  shall  bo  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  seven  years,  and  shall  also 
be  liable  to  line ; 

Or,  if  the  person  to  be  apprehended  or  rescued,  or  attempted  to  bo 
rescued,  is  liable,  under  the  sentence  of  a  Court  of  Justice  or  by  virtue 
of  a  commutation  of  such  a  bontcnce,  to  transportation  for  life,  or  to 
transportation,  penal  servitude,  or  imprisonment,  for  a  term  of  ten  years 
or  upwords,  shall  be  punished  with  imprisonment  of  cither  description 
for  a  term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to 
tine  ; 

Or,  if  the  person  to  bo  apprehended  or  rescued,  or  attempted  to  be 
rescued,  is  under  sentence  of  aoath,  shall  be  punished  with  transporta- 
tion for  life  or  imprisonment  of  either  description  for  a  term  not  ex- 
ceeding ten  years,  and  shall  also  bo  liable  to  fine, 

226.  Whoever,  having  been  lawfully  transported,  RETURNS 
FROM  such  TRANSPORTATION,  the  term  of  such  transportation 
not  having  e3q3ired,  and  his  punishment  not  having  been  remitted,  shaU 
be  punished  with  transportation  for  life,  and  shall  also  bo  liable  to  fine, 
and  to  be  imprisoned  with  rigorous  imprisonment  for  a  term  not  ex? 
cccding  three  years  before  ho  is  so  transported. 

227.  Whoever,  having  accepted  any  conditional  remission  of  pun" 
iehnient,  kno\\'ingly  VIOLATES  any  CONDITION  ON  WHICH  such 
REMISSION  was  GRANTED,  shall  be  punished  with  the  punishmcnc 
to  which  he  was  originally  sentenced  if  he  has  already  suffered  no  pan; 
of  that  punishment,  and  if  ho  has  suffered  any  part  of  that  punishment, 
then  with  so  much  of  that  punishment  as  he  has  not  ahxjady  sufi'ered. 

228.  Whoever  intentionally  OFFERS  any  INSULT,  OR  causes 
any  INTERRUPTION  to  any  public  servant,  while  such  public  ser- 
vant is  sitting  IN  any  stage  of  a  JUDICIAL  PROCEEDING,  shall 
bo  punished  with  simple  imprisonment  for  a  term  which  may  extend  to 
six  months,  or  with  tine  which  may  extend  to  one  thousand  rupees,  or 
with  both. 

229.  Whoever,  by  PERSONATION  or  otherwise,  shall  intention- 
ally cause  or  knowinglv  suffer  himself  to  bo  returned,  empanelled,  or 
sworn  as  a  JURYMA^Sf  or  ASSESSOR  in  any  case  in  which  ho  knows 
that  ho  is  not  entitled  by  law,  to  be  so  returned,  empanelled,  or  sworn, 
or,  knowing  himself  to  have  been  so  returned,  empanelled,  or  sworn  con- 
trary to  law,  shall  voluntarily  servo  on  such  jury  or  as  such  assessor, 
shall  bo  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  two  years,  or  with  fine,  or  with  both. 


CHAPTER  XII. 
Of  Offences  relating  to  Coin  and  (Government  Stamps, 

'230.    COIN  is  metal  used  as  money,  stamped  and  issued  by  the 

autlioritv  of  sonic  Go\  crunicnt  irr  crdcr  lo  bt-  ^o  n?cd. 
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Coin  stamped  and  issued  by  ibo  nnihorUv  of  the  Queen,  or  by  tbo 
authority  of  the  Government  of  India  or  of  the  Gov(  rument  of  any  Pre- 
sidency,  or  of  any  Government  in  ibo  Queen's  DominionB,  is  the 
QUEEN'S  COIN. 

Jllnstraiicvft. 
Co^triea  aro  not  coin. 

I^umpt  of  nnstampod  copper,  lliougli  used  fts  money,  arc  not  coin. 
Modus  arc  not  coin,  InAnmuch  as  tnoy  oro  not  intcndod  to  bo  used  as  monry. 
The  coin  denominated  as  tho  Commpany's  Kupoe  is  the  Quetn's  coin. 

231.  "Whoever  COUNTERFEITS  or  knowingly  performs  any 
part  of  the  process  of  counterfeiting  COIN,  f-hall  bo  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to 
Boven  years,  and  shall  also  be  liable  to  fine. 

Explanation!. — A  person  commits  this  ofTonce,  who,  intending  to' 
practise  desception,  or  knowing  it  to  be  likely  that  desception  will  there- 
oy  be  practised,  causes  a  genuine  coin  to  appear  like  a  different  coin. 

232.  Whoever  COUNTERFEITS  or  knowingly  performs  any 
part  of  the  process  of  counterfeiting  the   QUEEN'S   COIN,  shall  bo 

Sunished  with  transportation  for  life,  or  with  imprisonment  of  cither 
escription  for  a  term  which  may  extend  to  ten  years,  and  shall  also  ])o 
liable  to  fine. 

233.  Wherever  MAKES  or  mends,  or  performs  any  part  of  tho 
process  of  making  or  mending,  or  buvs,  sells,  or  disposes  of,  any  die  or 
INSTRUMENT,  for  the  purpose  of  being  used,  or  Knowing  or  having 
roison  to  believe  that  it  is  intended  to  be  used,  FOR  the  purpose  of 
COUNTERFEITING  COIN,  shall  bo  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  three  years,  and  shall 
also  be  liable  to  fine. 

234.  Whoever  MAKES  or  mends,  or  performs,  any  part  of  tlie 

Process  of  maktng  or  mending,  or  buys,  sells,  or  disposes  of,  any  die  or 
NSTRUMENT^  for  the  purpose  of  being  used,  or  knowing  or  having 
reason  to  believe  that  it  is  intended  to  boused,  FOR  the  purpose  of 
COUNTERFEITING  the  QUEEN\S  COIN,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to 
seven  years,  and  shall  also  be  liable  to  fine. 

235.  Whoever  IS  IN  POSSESSION  OF  any  INSTRUMENT 
or  material  for  the  purpose  of  using  the  same  FOR  COUNTERFEIT- 
ING COIN,  or  knowing  or  having  reason  to  believe  that  the  same  is 
intended  to  ])e  used  for  that  purpose,  shall  bo  punished  with  imprison- 
ment of  either  descriptioH  for  a  term  which  may  extend  to  three  years, 
and  shall  also  be  liable  to  fine ;  and  if  the  coin  to  bo  counterfeited  is 
the  Queen's  coin,  shall  be  puAished  with  imprisonment  of  either  des- 
cription for  a  term  which  may  extend  to  ten  years,  and  shall  al.so  bo 
liable  to  fine. 

23C.  Whoever,  being  within  British  India.  ABETS  the  COUN- 
TERFEITING  of  COIN  OUT  OF  BRITISH  INDIA,  shall  be  punish- 
ed  in  the  same  manner  as  if  he  abetted  the  counterfeiting  of  such  coin 
within  British  India. 

237.  Whoever  IMPORTS  into  British  India,  OR  EXPORTS 
therefrom,  any  COUNTERFEIT  COIN,  knowing  or  having  rcnr.on  to 
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believe  that  the  Ramc  is  counterfeit,  shall  be  punifihed  with  imprison- 
inent  of  either  deporintion  for  a  term  which  may  extend  to  three  year?, 
and  shall  also  be  liable  to  fine. 

238.  Whoever  IMPORTS  into  British  India,  OR  EXPORTS 
therefrom,  any  counterteit  coin,  which  he  knows,  or  has  reason  to  believe 
to  be  a  COUNTERFEIT  OF  the  QUEEN'S  COIN,  shall  be  punished 
with  transportation  for  life,  or  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  Habie  to 
fine. 

239.  Whoever,  having  any  COUNTERFEIT  COIN  which  at 
the  time  when  he  became  possessed  of  it  he  knew  to  be  coimterfeit, 
FRAUDULENTLY  or  with  intent  that  fraud  may  be  committed. 
DELIVERS  the  same  to  sary  person,  ot  attempts  to  induce  any  per- 
son to  receive  it,  shall  be  punisned  with  imprisonnrfent  of  either  descrip- 
tion for  a  term  which  may  extend  to  five  years,  and  shall  also  be  liable 
to  fine. 

240.  Whoever,  haviiig  smy  COUNTERPEll  COIN  which  is  a 
counterfeit  OF  THE  QUEEN'S  coin,  and  which  at  the  time  when  he 
became  possessed  bf  it  he  knew  to  be  a  counterfeit  of  the  Queen's  coin, 
FRAUDULENTLY  6r  with  intent  that  fraud  may  be  coitfmitted. 
DELIVERS  the  sanle  to  any  person,  or  attempts  to  induce  any  person 
to  I'eceive  it,  shall  be  punished  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  ten  years,  and  shaH  also  be  liable  to 
fine. 

241.  Whoever  DIJlI  VliJRS  to  any  other  persota  AS  GENUINE, 
or  attempts  to  induce  any  other  person  to  receives  as  genuie,  anv 
COUNTERFEIT  COIN,  which  he  knows  to  be  counterfeit,  but  whici 
he  did  not  know  to  be  counterfeit  at  the  time  when  he  took  it  into  his 
poBsesssion,  shall  be  pimished  with  imprisonment  of  either  description 
for  a  term  which  may  exteld  to  two  years,  or  with  fine  to  an  amount 
which  may  extend  to  ten  times  the  value  of  the  coin  counterfeited,  or 
with  both. 

Illustrati&n. 
A,  a  coiner,  deliterd  ooxmterfeit  Company's  Bupees  to  his  accomplice  B,  for  the  pnipoM  of 


nttering  them.  B  sells  the  Rupees  to  C,  another  utterer,  who  bnys  them  kno-wing  them  to  be 
counterfeit.  C  pays  away  the  Rupees  for  goods  to  D,  who  receives  them  not  knowing  them  to 
be  counterfeit.  D,  after  receiying  the  Rupees,  discoTers  thnt  they  are  (iounterfeit,  and  pay^^ 
them  away  as  if  they  were  good.  Here  D  is  punishable  only  under  this  Section,  but  B  axkl  C 
are  punislutble  under  Section  239  or  240,  as  the  case  may  be. 

242.  Whoever^  I^RAUDUIENTLY  or  with  intent  that  fraud  mav 
be  committed,  IS  IN  POSSESSION  OF  COUNTERFEIT  COIN  hi- 
ving  known  at  the  time  when  he  came  jjossessed  thereof  that  such  coin 
was  counterfeit,  shall  be  punished  with  imprisonment  of  eithef  depcrip- 
tion  for  a  term  which  may  extend  to  three  year8,«and  shall  also-  be  liable 
to  fine. 

243.  Whenever,  FRAUDULENTLY  or  with  intent  that  fr^iud  may 
be  committed,  is  IN  POSSESSION  of  counterfeit  coin  which  is  a 
counterfeit  OF  THE  QUEEN'S  COIN,  having  known  at  the  time 
when  he  became  posseBsed  of  it  that  it  was  counterfeit,  shall  be  punish^ 
ed  with  imprisonment  of  either  description  for  a  term  which  mm  extend 
to  seven  years,  and  shall  also  be  liable  to  fine. 
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244.  Whoever,  being  employed  in  any  mint  lawfhlly  establiBh- 
ed  in  British  India,  does  any  act,  or  omits  what  he  is  legally  bonnd 
to  do,  with  the  intention  of  CAUSING  ^y  COIN  ISSUED  FROM 
that  MINT  TO  BE  OF  A  DIFFERENT  WEIGHT  or  composition 
from  the  weight  or  composition  fixed  by  law,  shall  be  punished  with 
imprisonment  of  either  description  for  a  tenn  which  may  extend  to 
seven  years,  and  shall  also  be  liable  to  fine. 

245.  Whoever,  without  lawful  authority,  TAKES  OUT  OF  ANT 
MINT  lawfully  established  in  British  India,  any  COINING  TOOL 
or  instrument,  shall  be  punished  with  imprisonment  of  either  descrip- 
tion for  a  term  which  may  extend  to  seven  years,  and  shall  also  be 
liable  to  fine. 

246.  Whoever  FRADULENTLY  or  dishonestly  performs  on  any 
coin  any  operation  which  diminishes  the  weight,  or  ALTERS  the  com- 
position of  that  COIN,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  three  years,  and  shall  also 
be  liable  to  fine. 

Esopla/nation, — A  person  who  scoops  out  part  of  the  coin,  and  puts 
aaiything  else  into  the  cavity,  alters  the  composition  of  that  coin* 

247.  Whoever  FRAUDULENLY  or  dishonestly  performs  on  any 
of  the  QUEEN*S  COIN  any  operation  which  diminishes  the  weight  or 
ALTERS  the  composition  of  that  coin,  shall  be  punished  with  impri- 
Fonment  of  either  aescription  for  a  term  which  may  extend  to  seven 
years,  and  shall  also  be  uable  to  fine. 

248.  Whoever  performs  on  any  coin  any  operation  which  AL- 
TERS the  APPEARANCE  OF  that  COIN,  with  the  intention  that 
the  said  coin  shall  jiosa  as  a  coin  of  a  difierent  description,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  three  years,  and  shall  also  be  liable  to  fine. 

249.  Whoever  nerforms  on  any  of  the  QUEEN'S  COIN  any  opera- 
tion which  ALTERS  the  APPEARANCE  OF  that  coin,  with  the  in- 
tention  that  the  said  coin  shall  pass  as  a  coin  of  a  difierent  description, 
shall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

250.  Whoever,  having  coin  in  his  POSSESSION,  with  respect  to 
which  the  ofience  defined  in  SECTION  246  or  248  has  been  committed, 
and  having  Imown  at  the  time  when  he  became  possessed  of  such  coin 
that  such  ofience  had  been  committed  with  respect  to  it,  FRAUDU- 
LENTLY, or  with  intent  that  fraud  may  be  committed,  DELIVERS 
SUCH  COIN  to  any  other  person,  or  attempts  to  induce  any  other  per- 
son to.  receive  the  same,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  five  years,  and  shall  also  be 
liable  to  fine. 

261.  Whoever,  having  coin  in  his  possession,  with  respect  to 
which  the  ofience  defined  in  SECTION  247  or  249  has  been  commit- 
ted, and  having  known  at  the  time  when  he  became  possessed  of  such 
<:oin  that  such  ofience  had  been  committed  with  respect  to  it,  FRAU» 
DULENTLY,  or  with  intent  that  fraud  may  be  committed,  DELI- 
VERS SUCH  COIN  to  any  other  personi  or  attempts  to  induce  any 
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other  person  to  receive  the  same,  shall  be  ponished  with  imprisonment 
of  either  description  for  a  term  which  may  extend  to  ten  years,  and 
shall  also  be  libale  to  fine. 

252.  Whoever  FEAUDULETLY,  or  with  intent  that  fraud  mav 
be  committed,  is  in  POSSESSION  OF  COIN  with  respect  to  which  the 
offence  defined  in  either  of  the  SECTIONS  246  or  248  has  been  com- 
mitted, having  known  at  the  time  of  becoming  possessed  thereof  that 
such  offence  had  been  committed  with  respect  to  such  coin,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  three  years,  and  shall  also  be  liable  to  fine. 

253.  Whoever  FBAUDULENTLY,  or  with  intent  that  fraud 
may  be  committed,  is  IN  POSSESSION  OF  COIN  with  respect  to 
wMch  the  offence  defined  in  either  of  the  SECTIONS  247  or  249  has 
been  committed,  having  known  at  the  time  of  becoming  possessed  there- 
of that  such  offence  had  been  committed  with  respect  to  such  coin,  shall 
be  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  five  years,  and  shall  also  be  liable  to  fine. 

254.  Whoever  DELIVEBS  to  any  other  person  AS  GENUINE 
orasa  COIN  of  a  DIFFERENT  description  fi-om  what  it  is,  or  attempts 
to  induce  any  person  to  receive  as  genuine,  or  as  a  different  coin  from  what 
it  is,  any  coin  m  respect  of  whichlie  knows  that  any  such  operation  aa 
that  mentioned  in  SECTIONS  246,247,  248,  or  249  has  been  performed, 
but  in  respect  of  which  he  did  not,  at  the  time  when  he  took  it  into 
his  possession,  know  that  such  operation  had  been  performed,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  two  years,  or  with  fine  to  an  amount  which  may  extend  to  ten 
times  the  value  of  the  coin  for  which  the  altered  coin  is  passed  or  at- 
tempted to  be  passed. 

255.  Whoever  COUNTERFEITS,  or  knowingly  performs  any 
part  of  the  process  of  counterfeiting,  any  STAMP  issued  by  Govern- 
ment for  the  purpose  of  revenue,  shall  be  punished  with  transportatdon 
for  life,  or  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

Explanation^ — A  person  commits  this  offence  who  counterfeits  by 
causing  a  genuine  stamp  of  one  denomination  to  appear  like  a  genuine 
stamp  of  a  different  denomination. 

256.  Whoever  HAS  IN  his  POSSESSION  any  INSTRUMENT 
or  material  for  the  purpose  of  being  used,  or  knowing  or  having  reason 
to  believe  that  it  is  intended  to  be  used,  FOR  the  purpose  of  COUN- 
TERFEITING any  STAMP  issued  by  Government  for  the  purpose  of 
revenue,  shall  be  punished  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

257.  Whoever  MAKES,  or  performs  any  part  of  the  process  dt 
making,  or  buys,  or  sells,  or  disposes  of,  any  INSTRUMENT  for  the 
purpose  of  being  used,  or  knowing  or  having  reason  to  believe  that  it 
IS  intended  to  be  used.  FOR  the  purpose  of  COUNTERFEITING  any 
STAMP  issued  by  Government  for  tne  purpose  of  revenue,  shall  be  pu- 
nished with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  seven  yearS|  and  shall  also  be  liable  to  fine. 
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258.  Whoever  SELLS,  or  offers  for  sale,  any  stamp  which  he  knows 
or  has  reason  to  believe  to  be  a  COUNTERFEIT  of  any  STAMP 
issned  by  Government  for  the  purpose  of  revenue,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  seven  years,  and  shall  also  be  liable  to  fine. 

259.  Whoever  HAS  IN  his  POSSESSION  any  stamp  which  he 
knows  to  be  a  COUNTERFEIT  of  any  STAMP  issued  by  Govern, 
ment  for  the  purpose  of  revenue,  intendmg  to  use  or  dispose  of  the  same 
as  a  genuine  stamp,  or  in  order  that  it  may  be  used  as  a  genuine  stamp, 
shall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

260.  Whoever  USES  as  genuine  any  stamp,  knowing  it  to  be  a 
COUNTERFEIT  of  any  STAMP  issued  by  Government  for  the 
purpose  of  revenue,  shall  be  punished  with  imprisonment  of  either  de- 
scription for  a  term  which  may  extend  to  seven  years,  or  with'  fine,  or 
with  both. 

261.  Whoever,  FRAUDULNTLT  or  with  intent  to  cause  loss  to 
the  Government,  removes  or  EFFACES  from  any  substance  bearing  any 
stamp  issued  by  Government  for  the  purpose  of  revenue,  any  WRIT- 
ING or  document  FOR  WHICH  such  STAMP  HAS  BEEN  USED, 
or  removes  from  any  writing  or  document  a  stamp  which  has  been  used 
for  such  writing  or  document,  in  order  that  such  stamp  may  be  used  for 
a  different  writing  or  document,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  three  years,  or  with 
fine,  or  with  both. 

262.  Whoever  FRAUDULENTLY  or  with  intent  to  cause  loss  to 
the  Government,  USES  for  any  purpose  a  STAMP  issued  by  Govern- 
ment for  the  purpose  of  revenue,  which  he  knows  to  have  been  BE- 
FORE US  El),  snail  be  punished  with  imprisonment  of  either  descrip- 
tion for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  withbotn. 

263.  Whoever,  FRAUDULENTLY  or  with  intent  to  cause  loss  to 
Government,  ERASES  or  removes  from  a  stamp  issued  by  Govern- 
ment for  the  purpose  of  revenue  any  MARK  put  or  impressed  UPON 
such  STAMP  for  the  purpose  of  denoting  that  the  same  has  been  used, 
or  knowingly  has  in  his  possession,  or  sells,  or  disposes  of,  any  such 
stamp  from  which  such  mark  has  been  erased  or  removed,  or  sells  or 
disposes  of  any  such  stamp  which  he  knows  to  have  been  used,  shall  bo 
pimished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  three  years,  or  with  fine,  or  with  both. 


CHAPTER  XTTT. 
Of  Offences  relating  to  Weights  and  Measures. 

264.  Whoever  FRAUDULENTLY  USES  any  INSTRUMENT 
FOR  WEIGHING  which  he  knows  to  be  FALSE,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend  to 
one  year,  or  with  fine,  or  with  botn- 

265.  Whoever  FRAUDULENTLY  USES  any  FALSE  WEIGHT 
OR  false  MEASURE  of  length  or  capacity,  or  fraudulently  uses  any 
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weight  or  any  mefteare  of  length  or  capacity  as  a  difTerent  weight  or 
measure  from  what  it  is,  shall  oe  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  one  year,  or  with  fine,  or 
with  both. 

266.  Whoever  is  in  POSSESSION  OF  any  infitrument  for  weigh- 
ing, or  of  any  WEIGHT,  OR  of  any  MEASURE  of  length  or  capacity, 
which  he  know?  to  be  FALSE,  and  intending  that  the  same  may  be- 
fraadolently  used,  shall  be  punished  with  imprisonment  of  either  de^ 
scription  for  a  term  which  may  extend  te  one  yoar^or  with  fine,.(»>  with 
both. 

267.  Whoever  MAKES,  SELLS;  DISPOSES  OF,  any  instrument 
for  weighing,  or  any  WEIGHT,  OR  any  MEASURE,  of  length  or  c^ja- 
city  which  he  knows  to  be-  FALSE,  in  order  that  the  same  may  be  rn?ed 
as  true,  or  Imowing  that  the  same  is  likely  to  be  used  as  true,  shall  hep 
punished  witli  imprisonment  of  either  description  for  a  term>  which  may 
extend  to  one  year,  or  with  fine,  or  both. 


CHAPTER  xnr. 

Of  Oflfenoes  aflFecting  the  Public  Health,  Safety, 
Oonvenience,  Decency,  and  Morals. 

268.  A  person  is  guilty  of  a  PUBLIC  NUISANCE  who  does  any 
act,  or  is  guilty  of  an  illegal  omission,  which  causes  any  common  injury, 
danger,  or  annoyance  to  the  public  or  to  the  people  in  general  who 
dweU  or  occupy  property  in  the  vicinity,  or  which  must  necessarily 
cause  injury,  obstruction,  danger,  or  annoyance  to  persons  who  may 
have  occasion  to  use  any  public  right. 

A  common  nuisance  is  not  excused  on  the  ground  that  it  causes  some 
convenience  or  advantage. 

269.  Whoever,  unlawfully  or  NEGLIGENTLY  does  any  act 
which  is,  and  which  he  knows  or  has  reason  to  believe  to  be,  likely  to' 
SPREAD  the  infection  of  any  DISEASE  dangerous  to  life,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  six  months,  or  with  fine,  or  with  both. 

270.  Whoever  MALIGNANTLY  does  any  act  which  is,  and 
which  he  knows  or  has  reason  to  believe  to  be,  likely  to  SPREAD  the 
infection  of  any  DISEASE  dangerous  to  life,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  two 
years,  or  with  fine,  or  with  both. 

271.  Whoever  knowingly  DISOBEYS  any  RULE  made  and  pro- 
mulgated  by  the  Government  of  India,  or  by  any  Government,  for  put- 
tiug  any  vessel  into  a  state  OP  QUARANTINE,  or  for  regulating  the 
intercourse  of  vessels  in  a  state  of  quarantine  with  the  shore  or  with 
other  vessels,  or  for  regulating  the  intercourse  between  places  where  an 
infectious  disease  prevails  and  other  places,  shall  be  punished  with  im- 
prisonment of  either  description  for  a  term  which  may  extend  to  six 
mouths^  M  with  finoi  or  with  both. 
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272.  Whoever  ADULTERATES  any  article  of  FOOD  or  DRINK 
so  as  to  make  such  article  noxious  as  fooa  or  drink^  intending  to  sell 
Buch  article  as  food  or  drink,  or  knowing  it  to  be  likeljr  that  the  same 
will  be  sold  as  food  or  drink,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  six  months,  or  with 
fine  which  may  extend  to  one  thousand  rupees,  or  with  both. 

273.  Whoever  SELLS,  or  offers,  or  exposes  for  sale  as  food  or 
drink  any  ARTICLE  which  has  been  rendered  or  has  become  nox- 
ious, or  is  in  a  state  UNFIT  FOR  FOOD  or  drink,  knowing  or  having 
reason  to  believe  that  the  same  is  noxious  as  food  or  drink,  shall  be  pun- 
ished with  imprisonment  of  either  description  for  a  term  which  may 
'extend  to  six  months,  or  with  fine  which  may  extend  to  one  thousand 
rupees,  or  with  both. 

274.  Whoever  ADULTERATES  any  DRUG  or  medical  prepara- 
tion in  such  a  manner  as  to  lessen  the  efficacy  or  change  the  operation  of 

-ench  drug  or  medical  preparation,  or  to  make  it  noxious,  intending  that 
it  shall  be  sold  or  usea  for,  or  knowing  it  to  be  likelv  that  it  will  be  sold 
or  used  for  any  medical  purpose,  as  if  it  had  not  undergone  such  adulter- 
ation, shall  be  punished  witn  imprisonment  of  either  description  for  a 
term  which  may  extend  to  six  months,  or  with  fine  which  may  extend  to 
one  thousand  rupees,  or  with  both. 

275.  Whoever,  knowing  any  DRUG  or  medical  preparation  to 
have  been  ADULTERATED  in  such  a  manner  as  to  lessen  its  efficacy, 
to  change  its  operation,  or  to  render  it  noxious,  SELLS  the  same  or 
offers  or  exposes  it  for  sale,  or  issues  it  from  any  dispensary  for  medici- 
nal purposes  as  unadulterated,  or  causes  it  to  be  used  for  medical  pur- 
poses by  any  person  not  knowing  of  the  adulteration,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend  to 
six  months,  or  witli  fine  which  may  extend  to  one  thousand  rupees,  or 
with  both. 

276.  Whoever  knowingly  SELLS,  or  offers,  or  exposes  for  sale,  or 
issues  from  a  dispensary  for  medicinal  purposes,  any  DRUG  or  medical 
preparation  AS  A  DIFFERENT  DRUG  or  medical  preparation,  shall 
%e  punished  with  imprisonment  of  either  description  lor  a  term  which 
may  extend  to  six  months,  or  with  fine  which  may  extend  to  ope  thpu- 
8£uid  rupees,  or  with  both. 

277.  Whoever  voluntarily  corrupts  or  FOULS  the  WATER  of 
any  public  spring  or  reservoir  bo  as  to  render  it  less  fit  for  the  purpose 
for  which  it  is  ordinarily  used,  shall  be  punished  with  imprisonment  of 
«ither  description  for  a  term  which  may  extend  to  three  months,  or  with 
fine  which  may  extend  to  five  hundred  rupees,  or  with  both. 

278.  Whoever  voluntarily  VITIATES  the  ATMOSPHERE  in 
any  place  so  as  to  make  it  noxious  to  the  health  of  persons  in  general 
dwelling  or  carrying  on  business  in  the  neighbourhood,  or  passing  a- 
long  a  public  way,  shall  be  punished  with  fine  which  may  extend  to  five 
hundred  rupees. 

279.  Whoever  DRIVES  any  vehicle,  or  rides  on  any  public  way 
in  a  manner  so  RASH  or  negligent  as  to  endanger  human  life,  or  to  be 
likely  to  cause  hurt  or  injury  to  any  other  person,  shall  be  punished, 
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with  imprisonment  of  either  descriprion  for  a  term  which  may  extend  to 
six  months,  or  with  fine  which  may  extend  to  one  thousand  rupees,  or 
with  both. 

280.  Whoever  NAVIGATES  any  vessel  in  a  manner  so  RASH  or 
negligent  as  to  endanger  human  life,  or  to  be  likely  to  cause  hurt  or  in- 
jury to  any  other  person,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  six  months,  or  with  fine 
which  may  extend  to  one  thousand  rupees,  or  with  both. 

281.  Whoever  EXHIBITS  any  FALSE  LIGHT,  mark,  or  bnov, 
intending,  or  knowing  it  te  be  likely  that  such  exhibition  will  mislead 
any  navigator,  shall  be  punished  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  seven  years,  or  with  fine,  or  with  both. 

282.  Whoever  knowingly  or  negligently  conveys,  or  causes  to  be 
conveyed  for  hire  any  person  by  water  in  any  VESSEL  when  that  ves- 
eel  is  in  such  a  state  or  SO  LOADED  AS  TO  ENDANGER  the  LIFE 
of  that  person,  shall  be  punished  with  imprisonment  of  either  descrip- 
tion for  a  term  which  may  extend  to  six  months,  or  with  fine  which 
may  extend  to  one  thousand  rupees,  or  with  both. 

283.  Whoever  by  doing  any  act,  or  by  omitting  to  take  order  with 
any  property  in  his  possession  or  under  his  charge,  causes  dan^r. 
OBSTRUCTION,  or  injury  to  any  person  IN  ANY  PUBLIC  ^VAY 
or  public  line  of  navigation,  sliall  be  punished  with  fine  which  may 
extend  to  two  hundred  rupees. 

284.  Whoever  does  with  any  POISONOUS  SUBSTANCE,  any 
ACT  in  a  manner  SO  BASH  or  negligent  AS  TO  ENDANGER 
bnman  LIFE  or  to  be  likely  to  cause  hurt  or  injury  to  any  other  per- 
son, or  knowingly  or  negligently  omits  to  take  such  order  with  any 
poisonous  substance  in  his  possession  as  is  sufficient  to  guard  against 
any  probable  danger  to  human  life  from  such  poisonous  substance,  shall 
be  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  six  months,  or  with  fine  which  may  extend  to  one  thous- 
and rupees,  or  with  both. 

285.  Whoever  does  with  FIRE  or  any  combustible  matter,  any 
ACT  SO  RASHLY  or  negligently;  AS  TO  ENDANGER  human 
LIFE,  or  to  be  likely  to  cause  nurt  or  injury  to  any  other  person,  or 
knowingly  or  negligently  omite  to  take  such  order,  with  any  fire  or  any 
combnsuble  matter  in  his  possession,  as  is  "sufficient  to  guard  against 
any  probable  danger  to  human  life  from  such  fire  or  combustible  matter, 
shalf  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  six  months,  or  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  both. 

286.  Whoever  does  with  any  EXPLOSIVE  SUBSTANCE,  any 
ACT  SO  RASHLY  or  negligently  AS  TO  ENDANGER  human 
LIFE,  or  to  be  likely  to  cause  hurt  or  injury  to  any  other  person,  or 
knowingly  or  negligently  omits  to  take  such  order  witJi  any  explosive 
substance  in  his  possession  as  is  sufficient  to  guard  against  any  proba« 
ble  danger  to  human  life  from  that  substance,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  six 
months,  or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with 
both. 
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287.  Whoever  does  with  any  machinery  anv  act  bo  rashly  or  neg- 
ligently as  to  endanger  human  Ufe,  or  to  be  likely  to  cause  hurt  or 
injury  to  any  other  person,  or  knowingly  or  negligently  OMITS  to 
take  such  order  with  any  machinery  in  his  possession  or  under  his  care 
as  is  sufficient  TO  GUARD  AGAINST  anyprobable  DANGER  TO 
human  hli'E  FROM  such  MACHINERY,  shaU  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  six 
months,  or  with  fine  which  may  extend  to  one  thousand  rupees,  or  with 
both. 

288.  Whoever,  in  pUlling  down  or  repairing  any  building,  know- 
ingly or  negligently  OMITS  to  take  such  order  with  that  building  as  ia 
sufficient  TO  GUARD  AGAINST  any  probable  DANGER  TO  human 
LIFE  FROM  THE  FALL  OF  that  BUILDING  or  of  any  part  there- 
of,  shall  be  piinished  with  imprisonment  of  either  description  for  a  term 
tvhich  may  extend  to  six  months,  or  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  both. 

289.  Whoever  knowingly  or  negligently  OMITS  to  take  such 
order,  with  Any  animal  in  his  possession,  as  is  sufficient  TO  GUARD 
AGAINST  any  probable  DANGER  TO  human  LIFE,  or  any  probable 
danger  of  grievous  hurt  FROM  such  ANIMAL,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  six 
months,  o^  with  fine  which  may  extend  to  one  thousand  rupees,  or  with 
both. 

290*  Whoever  COMMITS  a  PUBLIC  NUISANCE  in  any  case 
not  otherwise  punishable  by  this  Code  shall  be  punished  with  fine 
which  may  extend  to  two  hundi'ed  rupeesi 

291.  Whoever  repeats  or  CONTINUES  A  PUBLIC  NUlSANCB 
having  been  enjoined  by  any  public  servant,  who  has  lawful  authority 
to  issue  such  injunction,  nOt  to  repeat  or  continue  such  ntiisance,  shall 
be  punished  with  simple  imprisonment  for  a  term  Which  may  extend  to 
six  months,  or  with  fine,  or  with  both. 

292.  Whoever  SELLS  or  distributes,  imports  or  prints  fbr  sale 
or  hire,  or  wilfully  exhibits  to  public  view  any  OBSCENE  BOOK, 
pamphlet,  paper  drawing,  painting  representation,  or  fignre,  or  at- 
tempts or  oflers  so  to  do  shaU  be  punished  with  imprisonment  c^  either 
description  for  a  term  which  may  extend  to  three  months,  or  with  fine 
or  witn  both. 

Exertion* — This  section  does  not  extend  to  any  representation 
Bcnlptored,  eng^ven,  painted,  or  otherwise  represented  on  or  in  any 
temple,  or  on  any  car  used  for  the  conveyance  of  idols,  or  kept  or  used 
for  any  religioils  purpose. 

293.  Whoever  has  in  his  POSSESSION  any  such  OBSCENE 
BOOK  or  other  thin^  as  is  mentioned  in  the  last  preceding  section  for 
the  purpose  of  sale,  distribtltion,  or  public  exhibition,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend  to 
three  months,  or  with  fine,  or  with  both. 

294.  Whoever  sings  recites,  or  utters  in  or  near  any  public  idace 
any  OBSCENE  SONG,  ballad,  or  words  to  the  annoyance  of  otnersj 

294.    A,  Section  is  added  here  by  Bee.  10  Act  27  of  1870  (P.  G.  post.) 
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ihall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  tliree  months,  or  with  fine,  or  with  both. 


CHAPTER  XV. 
Of  Offences  relatiiig  to  Religion. 

295.  Whoever  destroys,  damages,  or  DEFILES  any  PLACE  OP 
"WOBSHIP,  or  any  object  held  sacred  by  any  class  of  persons,  with 
the  intention  of  thereby  insulting  the  religion  of  any  class  of  persoofl, 
or  with  the  knowledge  that  any  class  of  persons  is  likely  to  consid^ 
such  destruction,  damage,  or  defilement  as  an  insWt  to  their  religion, 
shall  bo  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  two  years,  or  with  fine,  or  with  both. 

296.  Whoever  voluntarily  causes  DISTURBANCE  to  any  assem- 
bly lawfully  engagedin  theperformapceOF  RELIGIOUS  WO  JRSHIP, 
or  religous  ceremonies,  Bhii.ll  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  one  year,  or  with  fine,  or 
with  both. 

297.  Whoever,  with  the  intentioii  of  wounding  th^,  feelings  of  any 
person,  or  of  insulting  the  religion  of  any  person,  or  with  the  know'- 
ledge  that  the  feelings  of  any  person  ai^e  ukely  to  be  wounded,  or  that 
the  religion  of  any  person  is  likely  to  be  irisujted  thereby,  cornmits  any 
TRESPASS  many  PLACE  OF  WORSHIP,  OR  on  any  place  of 
SEPULTURE,  or  any  place  set  apart  for  the  performance  of  funeral 
rites  or  as  a  depository  for  the  remains  of  the  dead,  or  offer?  any  indig- 
nity to  any  human  corpse,  or  causes  disturbance  to  any  persons  assem- 
bled for  the  performance  of  funeral  ceremonies,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  one 
year,  or  with  fine,  or  with  both. 

298.  Whoever,  with  the  deliberate  intention  of  WOUNDING 
the  RELIGIOUS  FEELINGS  of  any  person  utters  ^y  word,  ot 
makes  any  sound  in  the  hearing  of  that  person,  or  makes  any  gesture 
in  the  sight  of  that  person  or  pmces  any  object  in  the  sight  of  that  per- 
son, shau  be  punished  with  imprisonment  of  either  description  for  ft 
term  which  may  extend  to  one  year,  or  with  fine  or  with  both^ 


CHAPTER  XVL 

Of  Offences  affecting  the  Human  Body. 

Of  Offences  affecting  Life. 

299.  Whoever  causes  death  by  doing  an  act  with  the  intention  of 
causing  death,  or  with  the  intention  of  causing  such  bodily  injury  as  is 
likely  to  cause  death,  or  with  the  knowledge  that  he  is  likely  by  such 
act  to  cause  death,  commits  the  ofience  of  CULPABLE  HOMICIDE. 

299  Exp,  3  *•  Death  ot  UatJOrrt  CHUd"    Tliia  is  puniahable  under  gcc  315  ft  316. 
(C.  P.  poat.) 
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Illtistrationg, 

(n)  A  lays  stioks  and  ttlrf  over  a  pit  wit  h  the  intention,  of  thereby  causing  death,  Or  Jrith 
the  knowledge  tlwt  death  is  likely  to  be  thereby  cauac«l.  Z  believing  the  ground  tb  bfe  nrra, 
txea-is  on  it,  falls  in,  and  is  killed.    A  has  committed  the  offence  of  culpable  homicide. 

{h)  A  knows  Z  to  be  behind  a  bush.  B  does  not  know  it.  A,  intending  to  cause,  or 
knowing  it  to  be  likely  to  cause,  Z's  death,  induces  B  to  fire  at  the  bush.  B  nres  and  killa 
Z.  Here  B  may  be  guilty  of  iio  offence.  But  A  has  committod  the  oCTenoe  of  ctdpabie  b{mii> 
I'ide. 

(c)  A,  by  shootihff  at  a  fowl,  with  ihtent  to  kill  and  steal  it,  kills  B,  who  i^  bttiidd  a 
bush,  A  not  knowing  that  he  was  there.  Here,  although  A  was  doing  an  unlawful  act,  he  was 
not  guilty  ot  culpable  homicide,  as  he  did  not  intend  to  kill  B,  or  to  cause  death  by  doing  au 
act  oiat  he  knew  was  likely  to  cause  death. 

ExplanaHon  1. — A  person  who  catlses  bodily  injury  to  aa€rt;her 
who  is  labouring  under  a  disorder,  disease,  or  bodily  infirmity,  land 
thereby  accelerates  thb  death  ot  that  Oiher,  shall  bo  deemed  to  have 
caused  his  death. 

E  cplanifinii  2. — \Vher;i  death  is  Caused  by  bodily  injury,  the  per- 
son who  causes  Buch  bodily  injury  shall  bo  deemed  to  have  caused  the 
death,  although,  by  resorting  to  proper  remedies  and  skilful  treatment 
the  death  might  have  been  prevented. 

JExplah%fion  3. — The  causing  of  the  death  of  a  child  in  the  mo- 
ther's w'omb  is  not  homicide,  i^ut  it  may  amount  to  culpable  homicide 
to  cause  the  death  of  a  living  child  if  any  part  of  that  child  has  beftn 
brought  forth,  though  the  child  may  not  have  breathed  or  been  com- 
pletely born*. 

300.  Except  in  the  cases  hereinafter  excepted,  culpable  homicide  is 
MURDER  if  the  act  by  which  the  death  is  caused  is  done  with  the  in- 
tention of  causing  death  ;  or — 

Secondly,— 1£  it  is  done  with  the  intention  of  causing  such  bodily 
injury  as  the  offender  knows  to  be  likely  to  cause  the  death  of  the  per- 
son to  wh6m  the  harm  is  caused  ;  or — 

TMrdly, — If  it  is  done  with  the  intention  of  causing  bodily  injury  to 
any  person,  and  the  bodily  injury  intended  to  be  inflicted  is  sufficient 
in  tho  ordinary  course  of  nature  to  cause  death  ;  or — 

Fotvrfhly. — If  the  person  committing  the  act  knows  that  it  is  so  im- 
minently dangerous  that  it  must  in  all  probability  cause  death,  or 
such  bodily  injury  as  is  likely  to  cause  death  and  commits  such  act 
without  any  excuse  for  incurring  the  risk  of  causing  death  or  such  in- 
jury  as  aforesaid. 

lUuttrations. 

(a)  X  shoots  Z  with  tho  intention  of  killing  him.  Z  dies  in  consequenoc.  A  commits 
murder. 

{b)  A,  knowing  that  Z  is  labouring  under  such  a  disease  that  a  blow  is  likely  to  cause 
his  death,  strikes  him  with  the  intention  of  causing  bodily  injury.  Z  dies  in  consequence  qf 
the  blow.  A  is  guilty  of  murder,  although  the  blow  might  not  have  been  sufficient,  in  the 
ordinary  course  of  nature,  to  cause  the  death  of  a  person  in  a  sound  state  of  health.  But  if 
A,  not  knowing  that  Z  is  labouring  under  any  diiwine,  gives  him  such  a  blow  as  would  not 
in  the  ordinary  course  of  nature,  kill  a  person  in  a  sound  state  of  health.  Here  A,  although  he 
may  intend  to  cause  bodily  injury,  is  not  guilty  of  murder  if  he  did  not  intend  to  cause  death, 
or  such  bodily  injury  as,  in  tho  ordinary  course  of  nature,  would  cause  death. 

(e)  A  intentionally  gives  Z  a  sword-out  or  dub-wound  sufficient  to  cause  the  death  of  a 
man  in  the  ordinary  course  of  nature.  Z  dies  in  consequence.  Here  A  is  guilty  of  murder 
although  ho  may  not  have  intended  to  cause  Z's  death. 

(d)  A  without  any  excuse  fires  a  loaded  cannon  into  a  crowd  of  persons  and  kills  oca 
of  them.  A  is  guiltr  of  murder,  although  he  may  not  have  had  a  premeditated  design  to  kill 
any  particular  individual.; 


Digitized  by  VjOOQIC 


:>S  PKNAL  CODE.  Art  45   OF   ISf'O. 

Ejeception,  1. — Culpable  homicide  is  not  tnurder  if  the  offender, 
whilflt  deprived  of  the  power  of  self-control  by  grave  and  sudden  provo- 
cation, causes  the  death  of  the  person  who  gave  the  provocation,  or 
causes  the  death  of  any  other  person  by  mistake  or  acciaent^ 

The  above  exception  is  subject  to  the  following  provisoes: — 

F*r»/,— That  the  provocation  is  not  sought  or  voluntarily  provoked 
by  the  offender  as  an  excuse  for  killing  or  doing  harm  to  a^y  person. 

Secondly. — That  the  provocation  is  not  ^ven  by  anything  done  in 
obedience  to  the  law  or  by  a  public  servant  in  the  lawful  exercise  of  the 
powers  of  such  public  servant. 

Thirdly. — That  the  provocation  is  not  given  hy  anything  done  in 
the  lawful  exercise  of  the  right  of  private  defence. 

Explanation, — Whether  the  provocation  was  grave  and  sudden 
enough  to  prevent  the  offence  from  amounting  to  miirder  is  a  question 
of  fact. 

lUustratioiu. 
(a)    A  aoder  the  influence  of  paannn,  excited  by  a  provocation  gitta  by  E,  intoitionally 
killa  T,  Z'e  child.    TiM  is  murder,  iDMmncb  ae  the  inroTocation  wae  not  given  by  the  child, 
and  the  death  of  the  child  waa  not  cansedby  accident  or  miafbrtune  in  doing  an  act  caused  by 
the  provocation. 

{b)  T  giveaerave  and  sudden  provocation  to  A.  A,  on  this  provocation,  fires  a  pistol  at 
T,  ncfither  intencung  nor  knowing  hunself  to  be  likely  to  kill  Z,  who  is  near  him  bnt  out  of 
sight.    A  kills  Z.    Here  A  has  not  committed  murder  but  merely  culpable  homicide. 

(c)  A  is  lawfully  arrested  by  Z,  a  bailiff.  A  is  excited  to  sudden  and  violent  paaaimi  by 
the  arrest,  and  kills  Z.  This  is  murder,  inasmuch  as  the  prbvocation  'WhM  given  by  a  thmg 
done  by  a  public  servant  in  the  exercise  of  his  powers. 

(d}  A  appears  as  a  witness  before  Z,  a  Magistrate.  Z  says  that  he  does  not  bdierc  a 
word  of  A's  deposition,  and  that  A  has  peijuied  himself.  A  is  moved  to  tizdden  paaaion  by 
these  words  and  kills  Z.    This  is  murder. 

(e)  A  attempts  to  pull  Z'e  nose.  Z  in  the  exercise  of  the  right  of  private  defence,  lays 
hold  of  A  to  prevent  him  from  doing  so.  A  is  moved  X6  Audden  and  violent  passion  in  eon- 
eequenoe,  ana  kills  Z.  This  ismuraer,  inasmuch  as  the  provocation  was  given  by  a  thing 
dcme  in  the  exercise  (tf  the  right  of  private  defence. 

00  Z  strikes  B.  B  is  by  this  provocation  excited  to  vidlent  rage.  A,  a  bystander,  intend- 
ing to  take  advantage  of  B's  rage  and  to  cause  him  to  kill  Z,  puts  a  knife  into  B*s  hand  for 
that  purpose.  B  kills  Z  with  the  knife.  Here  B  may  have  commited  only  hilpable  homicide 
but  A  is  guilty  of  murder. 

Exertion  2. — Culpable  homicide  is  not  murder  if  the  offender  in 
the  exercise,  in  good  faith,  of  the  right  of  private  defence  of  person  or 
property,  excee<M  the  power  given  to  him  by  law,  and  causes  the  death 
of  tne  person  a^inst  whom  he  is  exercising  such  right  of  defence  with* 
out  premeditation  and  without  any  intention  of  doing  more  harm  than 
is  necessary  for  the  purpose  of  Bucn  defence. 

TUtutration. 
Z   attempts  to  horsewhip  A,  not  in  such  a  manner  as  to  cause  grievous  hurt  to  A.    A 
draws  out  a  pistoL    Zpersists  in  the  assault.    A  believing  in  good  fiuth  that  he  can  by  no 
other  means  prevent  himself  from  being  hoiBOwhipped,  shoots  Z  dead.    A  has  not  commited 
murder,  but  only  cdlpable  homicide. 

Exception  3. — Culpable  homicide  is  not  murder  if  the  offender, 
being  a  public  servant  or  aiding  a  public  servant  acting  for  the  ad- 
vancement of  public  justice,  exceeds  the  powers  given  to  him  by  law,  and 
causes  death  by  doing  an  act  which  he,  m  gooa  faith,  believes  to  be 
lawful  and  necessary  for  the  due  discharge  of  hie  duty  as  such  public 
servant  and  without  ill-will  towards  the  person  whoso  death  is  caused. 
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Erception  4. — Culpable  homicide  \b  not  murder  if  It  is  committed 
Trithout  premodifcation,"  in  a  Bnddeu  ficjht,  in  the  heat  of  passion,  upon  a, 
Btiddon  qnanel.  and  without  the  oflender  having  taken  undue  advan- 
tage or  acted  in  a  cruel  or  unasnal  manner. 

Explnnaflfm. —  It  is  immaterial  in  Ruch  cases  which  party  offers  the 
provocation  or  commits  the  first  assault. 

Excepfion  o. — Calpablo  homicide  is  not  murder  when  the  person 
whose  doath  is  caupod,  being  above  the  aee  of  eighteen  years,  sutlers 
death  or  takes  the  risk  of  death  with  his  own  consent. 

Iilustratifm. 
>.  by  rontigiition.  volun^ari^y  rannc*  Z,  a  p«»r»f>n  mid«T  eip-h^een  yearn  of  apr.  to  oommit 
puiride.    Here,  on  account  of  Z'n  youtli,  he  was  incapable  of  giving  ronseot  to  liit  own  death. 
A  has  thei-efore  abetted  murder. 

301.  If  a  person,  bv  doing  anrthincr  which  he  intends  or  knows  to 
be  likely  to  caupe  death,  commits  CULPABLE  HOMICIDK  BY 
cauaingthe  death  of  any  person  whoso  DEATH  HE  NEITHER  IN- 
TENDS, NOB  KNOWS  himself-  TO  BE  LIKELY  to  cause,  the  cul. 
pable  homicide  committed  by  the  offender  is  of  the  description  of  which 
it  would  have  been  if  he  had  caused  the  death  of  the  person  whose 
death  ho  intended  or  knew  himself  to  be  likely  to  cause. 

302.  Whoever  commits  MURDER  shall  bo  punished  with  death» 
or  transportation  for  life,  and  shall  also  be  liable  to  fine. 

303.  Whoever,  being  UNDER  SENTENCE  of  TRANSPOR- 
TION  for  life,  commits  MURDER,  shall  be  punished  with  death. 

304.  Whoever  commits  CULPABLE  HOMICIDE  not  amounting 
to  murder  shall  be  punished  with  transportation  for  life,  or  imprison- 
ment of  either  description  for  a  term  wnich  may  extend  to  ten  years, 
and  shall  also  be  liable  to  fine,  if  the  act  by  which  the  death  is  caused 
is  done  with  the  intention  of  causing  death,  or  of  causing  such  bodily 
injury  as  is  likely  to  cause  death ;  or  with  imprisonment  of  either  des- 
cription for  a  term  which  may  extend  to  ten  years,  or  with  fiuie,  or  with 
both,  if  the  act  is  done  with  the  knowledge  that  it  is  likely  to  cause 
death,  but  without  any  intention  to  cause  death,  or  to  cause  such  bodily 
injury  as  is  likely  to  cause  death. 

305.  If  any  PERSON,  UNDER  EIGHTEEN  years  of  age,  any 
INSANE  person,  any  delirious  person,  any  idiot,  or  any  person  in  a 
state  of  intoxication,  commits  smcide,  whoever  AJBBTS  the  commiflsion 
of  such  SUICIDE  shall  be  punished  with  death  or  transportatioa  for 
life,  or  imprisonment  for  a  term  not  exceeding  ten  years,  and  shall  also 
be  liable  to  fine. 

306.  If  any  person  commits  suicide,  whoever  ABETS  the  com- 
mission  of  such  SUICIDE  shall  be  pimished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  ten  years,  and  shall 
also  be  liable  to  fine. 

307.  Whoever  does  any  ACT  WITH  such  INTENTION  or 
knowleidge,  and  under  such  circumstances  that,  if  he  by  that  actcauBed 
death  he  would  be  guilty  OF  MURDEB,  shall  be  panished  with  im- 

904.    A  Section  is  added  here  by  Sec.  12,  Act  97  of  1870,  (P.  C.  post.) 
307.    Amended  by  Sec.  It,  Act  27  of  1870  (P.  C.  poet,) 
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prl!='onmont  of  oithor  description  for  a  torm  which  may  oxtond  lo  ten 
yeivrs.  and  shall  also  be  liable  to  fino;  and  if  hurt  is  oansed  to  anv 
jv^rson  by  siirh  act.  the  offender  fihall  be  liable  either  fo  tranBiiortation 
for  life,  or  to  such  puniehmeatae  i«  hereinbefore  meotionod. 

lUu^tratwnt, 

''■>'>  A  kIiooK- at  Z  with  in*f'n*ion  lo  kill  him  under  su^h  ciirnnv*=*^''inpofi  tlml.  if  deith 
rnfn»'«i.  A  woul<l  bo  jruilty  of  murder;    A  is  liaMo  to  punishment  trader  this  Section. 

A  A.  with  tho  intcn'ion  of  ««ta8inp  the  deatli  of  a  child  of  tendej*  years,  c-xpo^f^  it  m  x 
<V?'-  t  }i\^ci\  A  Jian  toni  mitt  ed  the  olTeuce  defined  by  this  St-ctiou,  though  the  dearh  oftM 
••L-.ld  drx's  not  er.sin>. 

-'  A.  intend iiiff  fo  murder  Z.  buys  a  p^un  nnd  loid-i  it.  A  }ia«i  no*^  ret  rommii-t*^  the 
offen<'e.  A  tire«i  the  pun  at  Z.  He  h  is  <  otnmit'ed  the  offenee  defined  in  this  "^ei'tion  ;  and  if 
by  sueh  filing  he  woimds  Z,  he  is  liable  to  the  puni^iment  provided  by  the  latter  part  of  thir 
Set:tion. 

!<l;  A,  intendinp  to  mnrdcr  7<  by  poison,  purehn^es  poison  find  mi^^es  the  wimo  Trith  food, 
whi'h  renin  in*!  in  A'a  kr-epinir.  A  han  not  yet  eommitt(Hi  the  otr«n<'e  define*!  in  this  Sc^rioo. 
A  places  the  food  on  Z'n  table,  or  delivers  it  to  Z's  s<-rYunls  to  pLu  e  it  on  Z's  table.  A  l»a« 
committed  the  oftence  d*'finod  in  this  Section, 

308.  Whoever  docs  any  ACT  WITH  such  TXTRXTIONor  know- 
ledge,  and  under  8uch  circuui.«5tanco8  that  if  ho  by  that  act  caused  death 
he  would  be  f?uilty  OF  (;L'LPAHLE  JIOMICIDE  uot  amounting  to 
murder,  shall  be  punished  with  impriponmont  of  either  description  for 
a  term  which  may  extend  to  throe  year.s,  or  with  fine,  or  with  both  ;  and 
if  hurt  is  cauRod  to  any  ]>erson  by  such  act  shall  be  punished  with  impri- 
ponment  of  eitlicr  description  for  a  tcrui  which  may  extend  to  seven 
years,  or  with  fine  or  with  both. 

A.  on  grave  and  fmdden  provocation,  fires  a  pistol  at  Z  under  sueh  cirotimatiinc*^  thit  if 
he  thereby  caused  death,  he  woidd  l>e  puilty  of  culpable  hoidiride  not  amounting  to  murder 
A,  haJB  committed  the  offence  defined  in  thia  Section. 

309.  Whoever  ATTEMTS  to  commit  SUICIDE,  and  does  any 
act  towards  the  commission  of  such  offence,  phall  be  punished  with 
simple  imprisonment  for  a  term  which  may  extend  to  one  year,  and 
shall  also  be  liable  to  fine. 

310.  Whoever  at  any  time  after  the  passing  of  this  Act,  shall  have 
been  habitually  associated  with  any  other  or  others  for  the  purpose  of 
committing  robbery  or  child-stealing  by  means  of  or  accompained  with 
murder,  is  a  THUG. 

311.  Whoever  is  a  THUG  shall  be  punished  with  transportation 
for  life,  and  shall  also  be  liable  to  fine. 

Of  the  causing  of  Miscarriage ;  of  Injuries  to  Unborn 

Children ;  of  the  Exposure  of  InfiEuits ;  and  of  the 

Concealment  of  Births. 

312.  Whoever  voluntarily  CAUSES  A  WOMAN  with  child  TO' 
MIS C  ARK Y  shall,  if  such  miscarriage  be  not  caused  in  good  faith  fop 
the  purpose  of  saving  the  life  of  the  woman,  be  punished  with  imprison- 
ment ofeither  description  for  a  term  which  may  extend  to  three  years, 
or  with  fine,  or  with  Doth  ;  and  if  the  woman  be  quick  with  child  shall 
be  ptmished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

HxplanaUoru — A  woman  who  causes  herself  to  miscarry  is  witirin. 
the  meaning  of  this  Section. 
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313.  Whoever  commits  the  offence  defined  in  the  last  preceding 
Section  WITHOUT  THE  CONSENT  OF  THE  WOMAN,  whether 
the  woman  is  quick  with  child  or  not  shall  be  punished  with  transpor. 
tAtion  for  life,  or  with  imprisonment  of  either,  description  for  a  term 
which  may  extend  te  ten  years,  and  shall  also  be  liable  to  fine. 

314.  Whoever,  with  INTENT  to  CAUSE  the  MISCARRIAGE 
of  a  woman  with  child,  does  any  act  which  CAUSES  the  DEATH  of 
puch  woman,  shall  be  punished  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  to 
fine,  and  if  the  act  is  done  withont  the  consent  of  the  woman  shall  be 
punished  either  with  transportation  for  life,  or  with  the  punishment 
abo  vementioned. 

B^lanation. — It  is  not  essential  to  this  offence  that  the  offender 
should  Know  that  the  act  is  likely  to  cause  death. 

315.  Whoever,  before  the  birth  of  any  child,  does  any  act  with 
the  intention  of  thereby  PREVENTING  thatCHILD  FROM  BEING 
BORN  ALIVE,  or  causing  it  to  die  after  ite  birth,  and  does  by  such  act 
prevent  that  child  from  bemg  born  alive,  or  causes  it  to  die  after  its 
birth,  shall  if  such  act  be  not  .caused  in  good  faith,  for  the  purpose  of 
saving  the  life  of  the  mother,  be  punished  with  imprisonment  or  either 
description  for  a  term  which  may  extend  to  ten  years,  or  with  fine  or 
with  both. 

316.  Whoever  does  any  act  under  such  circumstences  that  if  he 
thereby  caused  death  he  would  be  guilty  of  culpable  homicide,  and  does 
by  such  act  CAUSE  the  DEATH  OF  a  QUICK  UNBORN  CHILD, 
shall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  ten  years  and  shall  also  be  liable  to  fine. 

lUuttrtUion. 
A,laK)wjiigtl»tlMislikd7toeaiiMtbedeAthof&pr«ffxuuiewoman,  does  aniuitniiieh 
if  it  cansM  toe  death  of  the  voman.  wotild  amount  to  culpablo  homicide.    The  woman,  iM 
injured,  ^t  does  not  die  ;  but  the  death  of  an  unborn  quick  child  with  which  she  is  pregnant 
is  thera>7  oauied.    A  is  guilty  of  the  offeooe  defined  in  thia  Section. 

317.  Whoever,  being  the  fother  or  mother  of  a  child  under  the 
age  of  twelve  years,  or  having  the  care  of  such  child,  shall  expose  or 
leave  such  child  in  any  place  wich  the  intention  of  wholly  ABANDON- 
ING such  CHILD,  shall  be  punished  with  imprisonment  of  either  de« 
scription  for  a  term  which  may  extend  to  seven  years,  or  with  fine,  or 
with  both.  • 

Explanation, — This  Section  is  not  intended  to  prevent  the  trial  of 
the  offender  for  murder  or  culpable  homicide,  as  the  case  may  be,  if  the 
child  dde  in  consequence  of  the  exposure. 

318.  Whoever,  by  secretly  burying  or  otherwise  disposing  of  the 
decMi  body  of  a  child^  whether  such  child  die  before,  or  after,  or  during 
ite  birth,  intentionally  CONCEALS,  or  endeavours  to  conceal,  the 
BIRTH  of  such  child,  shall  be  punished  with  imprisonment  of  either 
.description  for  a  term  which  Hmy  extend  to  two  years,  or  with  fine,  or 
with  lx>th. 


316.    8m  6m.  299,  flzplanation  9,  aol^. 
9 
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Of  Hurt. 

319.  Whoever  causes  bodily  pain,  disease,  or  infirmity  to  any  per- 
son is  said  TO  CAUSE  HURT. 

320.  Tbo  following  kinds  of  HUET  only  are  desiffnatad  as 
-  GRIEVOUS":— 

Hrst— Emascalation. 

Secondly,— 'Permanent  privation  of  tho  sight  of  either  eye. 

Thirdly. — Permanent  privation  of  the  hearing  of  either  ear. 

Fourthly. — Privation  of  any  member  or  joint. 

J?V/iWi/.— Destruction  or  permanent  impairing  of  the  powers  of  any 
member  or  joint, 

iS{j?^7Ji/.— Permanent  disfiguration  of  the  head  or  face. 

/Scwn^Wj/.— Fracture  or  dislocation  of  a  bono  or  tooth. 

Eighthly.^ Any  hurt  which  endangers  life,  or  which  cauBes  tho 
enflerer  to  be,  during  the  space  of  twenty  da^-s,  in  severe  bodily  pain, 
or  unable  to  follow  hie  ordinary  pursuits. 

821.  Whoever  does  any  act  with  the  intention  of  thereby  causing 
hurt  to  any  person,  or  with  the  knowledge  that  he  is  likely  tneareby  to 
cause  hurt  to  any  person,  and  does  thereby  cause  hurt  to  any  person,  is 
said  "  VOLUNTARILY  TO  CAUSE  HURT." 

322.  Whoever  voluntarily  causes  hurt,  if  the  hurt  which  be  in- 
tends to  cause,  or  knows  himself  to  be  Ukoly  to  cause,  is  grievous  hurt^ 
and  if  the  hurt  which  he  causes  is  grievous  hurt,  is  said  "  VOLUN- 
TARILY TO  CAUSE  GRIEVOUS  HURT.'» 

Esi^lanation. — A  person  is  not  said  voluntarily  to  caase  griervoos 
hurt  except  when  he  both  causes  grievous  hurt,  ana  intends  or  knows 
himself  to  be  likely  to  cause  grievous  hurt.  But  he  is  said  volnntarily  to 
cause  grievous  hurt,  if  intending  or  knowing  himself  to  be  likely  to  cause 
grievous  hurt  of  one  kind,  he  actually  causes  grievous  hurt  of  another 

Ittustration. 
A,  intfloding  or  knowing  himself  to  be  likely  permanentW  to  diiflgiue  Z*t  face,  ghreg  2  ft 
blow  which  does  not  permanently  disfigure  Z's  face,  bat  which  causes  Z  to  tufisr  serert  bodi* 
ly  p&in  for  the  space  of  twenty  days.    A  Mb  voluntarily  caused  grievous  hurt. 

823.  Whoever,  except  in  the  case  provided  for  by  Section  334,  V0» 
LUNTAEILY  CAUSES  HURT  shall  be  punished  with  impriaonment 
ci  either  description  lor  a  term  which  may  extend  to  one  year,  or  with 
fine  which  may  extend  to  one  thousand  rupees,  or  with  both. 

324.  Whoever,  except  in  the  case  provided  for  by  Section  334, 
volunt«rily  causes  HURT  BY  means  of  any  INSTRUMENT  for  SHOO- 
TING,  stabbing,  or  cutting,  or  any  instrument  which,  used  as  a  weapon 
of  offence,  it  likely  to  cause  death,  or  by  means  of  FIRE  or  any  heated 
substance,  or  by  means  of  any  POISON  or  any  corrosive  subcftance  or 
by  means  of  any  EXPLOSIVE  SUBSTANCE,  or  by  means  of  sdt 
Bubstanca  which  it  is  DELETERIOUS  to  tho  homaa  bo^  to  inhale^ 
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to  swallow,  or  to  receive  into  the  blood,  or  bj  means  of  any  ANIMAL, 
shall  bo  punished  with  imprisoumont  of  either  doscriptioQ  for  a  term 
which  may  extend  to  three  years,  or  with  fine,  or  with  both. 

325.  Whoever,  except  in  the  case  provided  by  Section  335,  volun- 
tarily causes  GRIEVOUS  HURT  shall  be  punished  with  imprisonment 
of  either  description  for  a  term  which  may  extend  to  seven  years,  and 
fihall  also  be  liable  to  fine. 

32().  Whoever,  except  in  the  case  provided  by  section  335,  volun- 
tarily  causes  GRIEVOUS  HURT  by  means  of  any  INSTRUMENT 
ior  S Ho OTIXG,  stabbing,  or  cutting,  oranvinstrumeut  which,  used  as 
a  weapon  of  offence,  is  likely  to  cause  death,  or  by  moans  of  FIRE  or 
ftny  heated  substance,  or  by  means  of  any  POISON  or  any  corrosive 
substance,  or  by  moans  of  anj  EXPLOSIVE  SUBSTANCE  orbymeans 
o^  any  substance  which  it  is  DELETERIOUS  to  the  human  body  to 
inhale,  to  swaHow,  or  to  receive  into  the  blood,  or  by  means  of  any 
ANIMAL,  shall  be  punished  with  transportation  for  life,  or  with  impn- 
eonmern;  o^  eitlior  doscription  for  a  term  which  may  extend  to  ten 
years,  and  shall  also  b3  liable  to  fine. 

327.  Whoever  voluntarily  causes  HURT  FOR  the  purjjose  of 
jlJXI'ORTING  from  the  sufferer,  or  from  any  person  interested  in  the 
sufferer,  any  PROPERTY  or  valuable  security,  or  of  constraining  the 
flufferer,  or  anv  person  interested  in  stfch  silfferer  to  do  anything  which 
is  illegal,  or  which  may  facilitato  the  commission  of  an  oflence,  shall  be 
punisned  with  imprisonment  of  either  descnption  for  a  term  which  may 
extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

328.  Whoever  ADMINISTERS  to,  or  causes  to  be  taken  by  any 
person  any  POISON  or  any  stupifying,  intoxicating,  or  unwholesome 
dru:?,  or  other  thing  WITH  INTENT  to  cause  hurt  to  such  person,  or 
with  intent  to  commit  or  to  facilitate  the  commission  of  an  offence  or 
knowing  it  to  bo  likely  that  he  Will  thereby  cause  hurt  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  ten  years,  and  shall  also  be  liable  to  fine. 

329.  Whoever  voluntarily  causes  GRIEVOUS  HURT  for  the 
purpose  of  EXTORTING  from  the  sufferer,  or  from  any  person  inter- 
ested in  the  sufferer,  any  PROPERTY  or  valuable  security,  or  of  con- 
straining the  sufferer,  or  any  person  interested  in  such  suHbrer,  to  dO 
any  thing  which  is  illegal  or  which  may  facilitate  the  commission  of  an 
ofience  snail  be  punished  with  transportation  for  life,  or  imprisonment 
of  either  description  for  a  term  whicn  may  extend  to  ten  years,  and 
shall  also  be  liable  to  fine. 

330.  Whoever  voluntarily  causes  HURT  FOR  the  purpose  of 
EXTORTING  from  the  sufferer  or  from  any  person  interested  in  the 
feufferer,  any  CONFESSION  or  any  information  which  may  lead  to  the 
detection  of  an  offence  or  misconduct,  or  for  the  purpose  of  constrain- 
ing the  sufferer,  or  any  person  interested  in  the  sufferer,  to  restore  or  to 
caiiftd  the  restoration  of  any  property  or  valuable  security,  or  to  satisfy 
any  claim  or  demand,  or  to  give  information  which  may  lead  to  the 
restoration  of  any  property  or  valuable  security,  shall  be  punished  with 

337  to  331.    "  Offence"  8e»  Sec  2,  Act  27  of  1870,  (P.  C.  port.) 
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imprisonment  of  either  description  for  a  term  which  nmj  extend  to 
seven  jears,  and  shall  also  be  Uable  to  fine. 

JUusiraHant, 

{a)    A.  a  poUoa  oiBoer,  tortureM  Z  in  order  to  induce  Z  to  confeea  that  he  coulmitted  » 
crime.    A  le  gnity  of  an  offence  under  thie  Section. 

(6)    A,  a  poUoe  offioer,  tortores  B  to  indooe  him  to  point  out  where  certain  stolen  pro- 
perty is  deposited.    A  is  guilty  of  an  ollenoe  nnder  this  Section. 

(e)    A,  a  rerenixe  officer,  tortdree  Z  in  order  to  compel  him  to  pay  certain  arrears  of  re~ 
▼enne  due  from  Z.    A  is  guilty  of  an  ofltooe  under  this  Section. 

[d)    A,  a  semindar,  tortures  a  ryot  in  order  to  compel  him  to  pay  his  rent.    A  is  guilt? 
of  an  oiEenoe  under  this  Section. 

331.  Whoever  voluntarily  causes  GRIEVOUS  HURT  for  the 
purpose  of  EXTORTING  from  the  sufferer,  or  from  any  person  inter- 
ested in  the  sufferer,  any  CONFESSION,  or  any  information  which 
inay  lead  to  the  detection  of  an  offence  or  misconduct,  or  for  the  pur- 
pose of  constraining  the  sufferer,  or  any  person  interested  in  the  suffer- 
er, to  restore  or  to  cause  the  irestoration  of  any  property  ck  valuable 
security,  or  to  satisfy  any  claim  or  demand,  or  to  give  information 
•which  may  lead  to  the  restoration  of  any  property  or  valuable  security, 
shall  be  punished  with  imprisonment  of  either  description  for  a  term 
Vhich  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

332.  Whoever  voluntarily  causes  HURT  to  any  person  being  a 
ipublic  servant,  in  the  discharge  of  his  duty  as  such  public  servant,  or 
WITH  INTENT  TO  PREVENT  or  deter  that  person  or  any  (Jther 
PUBLIC  SERVANT  PROM  DISCHARGING  HIS  DUTY  as  such 

Sublic  servant,  or  in  consequence  of  anything  done  or  attempted  to  be 
One  by  that  person  in  the  lawful  discharge  of  his  duty  as  such  public 
servant,  shall  be  punished  with  imprisonment  of  either  description  fol* 
a  term  which  may  extend  to  three  years,  Or  with  fine,  or  with  both. 

333.  Whoever  voluntarily  causes  GRIEVOUS  HURT  to  any 
person  being  a  public  servant,  in  the  discharge  of  his  duty  as  such 
public  servant,  or  WITH  INTENT  TO  PREVENT  or  deter  that  per- 
son or  any  other  PUBLIC  SERVANT  FROM  DISCHARGING  HIS 
DUTY  as  such  public  servant,  or  in  consequence  of  any  thing  done  or 
attempted  to  be  done  by  that  person  in  the  lawful  discharge  of  his  duty 
as  such  public  servant,  sha^ll  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  ten  years,  and  shall  also  be 
liable  tO  fiiie. 

334  Whoever  voluntarily  causes  HURT  ON  wr&ve  and  sudden 
PROVOCATION,  if  he  neither  intends  nor  knows  hmiself  to  be  likely 
to  cause  hurt  to  any  person  other  than  the  person  who  gave  the  provo- 
cation, shall  be  punisnod  with  imprisonment  of  either  description  for  a 
term  which  may  extend  to  one  month,  or  with  fine  which  may  extend 
to  five  hundred,  rupees,  or  with  both. 

335.  Whoever  causes  GRIEVOUS  HURT  ON.  grave  and  sudden 
PROVOCATION,  if  he  neither  intends  nor  knows  himself  to  be  likely 
to  cause  grievous  hurt  to  any  person  other  than  the  person  who  gave 
the  provocation,  shall  bo  punished  with  imprisonment  of  either  descrip- 
tion for  a  term  which  may  extend  to  four  years,  or  with  fine  which  may 
extend  to  two  thousand  rupees,  or  with  both. 
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Explanation. — The  last  two  Sections  are  subject  to  the  same  pi'ovi- 
8oes  as  exception  1,  Section  300. 

336.  Whoever  DOES  ANY  A.C't  SO  EASHLY  or  nedigentlv 
AS  TO  EXDANGKRnumau  LIFE,  ( )R  the  i>et^sonal  SAFETY  of 
others,  shall  be  punished  with  imprisonment  of  either  description  for  a 
term  which  may  ejctend  to  three  months,  or  with  fin^  which  may  extend 
to  two  hundred  and  fifty  rupees,  or  with  both* 

337.  Whoever  causes  itURT  to  any  person  BY  DOING  any 
ACT  SO  .RASHLY  oi-  nodioreufclT  AS  TO  ENDANGER  human 
LIFR,  OR  the  persbnal  SAFhiTY  oP  others,  shall  be  punished  with 
imprisonment  or  either  description  for  a  term  which  may  extend  to  six 
months,  or  with  fine  which  may  extend  to  five  hundi-ed  rupees,  or  with 
both. 

338.  Whoever  ^causes  GRIEVOUS  IIITRT  to  any  person  BY  DO- 
IN'Gany  AC'f  SO  RASHLY  or  nejj^ligentlv  as  to  endanger  human 
LIFE  OR  the  personal  SAFKTY  of  others  shall  be  punished  with  im- 
prisonment of  Gitlior  description  for  a  term  which  may  extend  to  two 
vears,  or  with  fine  which  may  extend  to  one  thbusand  rupees,- or  with 
toth. 

Wrongful  Restraint  and  wrongftil  Confinement. 

339.  Whoever  voluntarily  obstructs  any  person  so  as  to  prevent 
that  person  from  y^roceoding  in  any  direction  in  which  that  person  has 
a  right  to  proceed,  is  said  •MVRONGFULLY  TO  RtSTRAIN"  that 
person. 

Exception.— T\xQ  obstruction  of  a  private  way  over  land  or  water 
which  ^  person  in  gbod  faith  believes  himself  to  have  a  lawful  right  to 
obstruct  is  not  aa  ofl'ence  within  the  meaning  of  this  Section. 

lUiutration. 
A  obetructB  a  path  along  which  Z  hiia  a  rig-ht  to  pajss,  A  n6t  T>elieving  in  good  faith  that 
lie  has  a  right  to  stop  the  path.    Z  is  thereby  preventod  from  'passing.    A  \vrongftilly  res- 
traina  Z. 

340.  Whoever  wrongfully  restrains  any  person  in  such  a  manner 
as  to  prevent  that  person  from  proceeding  beybnd  certain  circumscrib- 
ing  Umits  is  said  "  WROi^GFULLY  TO  CONFINE"  that  person. 

HUiatraiioni. 

(a)  A  causes  Z  to  gro  trithin  a  walled  space,  and  locks  Zvb.  Z  is  thus  prevented  from 
proceeding  in  any  direction  beyond  the  ciroumsoribing  line  of  widl.    A  wrongfully  confines  Z . 

{h)  A  places  mtai  with  fire-arms  at  the  otitlets  of  a  bnildimr  and  tells  Z  that  they  will 
fire  at  Z  if  Z  attempts  to  leave  the  building.    A  wrongfully  confines  Z. 

341.  Whoever  WRONGFULLY  RESTRAINS  any  person  shall 
be  punished  with  simple  imprisonment  for  a  teriA  which  may  extend  to 
one  month,  or  with  fine  which  may  extend  to  five  hundrea  rupees,  or 
with  both. 

342  Whoever  WRONGFULLY  CONFINES  any  person  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  one  year,  or  with  fine  which  may  extend  to  one  thousand 
i*upees,  or  with  both. 

343.  Whoever  WRONGFULLY  CONFINES  any  person  P^OR 
THREE  DAYS  or  more  shall  be  ptinished  with  imprisonment  of  either 
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description  for  a  term  which  may  extend  to  two  years,  or  with  fine,  or 
with  both. 

344.  Whoever  WRONGFCLLY  CONFINES  any  person  FOR 
TEN  DAYS  or  more  shall  bo  punished  with  imprisonment  of  either 
■description  for  a  term  which  may  extend  to  three  years,  and  shall  also 
bo  liable  to  fine. 

345.  Whoever  keeps  any  person  in  WRONGFUL  CONFINE- 
MENT. KNOWING  that  A  WRIT  FOR  the  LIBERATION  of  that 
person  HAS  BEEN  DULY  ISSUED*  shall  be  punished  with  impri- 
sonment of  either  description  for  a  term  which  may  extend  to  two  years 
in  addition  to  any  term  of  imprisonment  to  which  ho  may  be  liable 
under  any  other  Section  of  this  Code. 

346.  Whoever  WRONG  FULLY  CONFINES  any  person  in  such 
manner  as  to  indicate  an  INTENTION  THAT  the  cOiNFINKMKNT 
of  such  person  MAY  NOT  BE  KNOWN  to  any  person  interested  in  the 
person  so  confined  or  to  any  public  servant,  or  that  the  place  of  such 
confinement  may  not  bo  known  to  or  discovered  by  any  such  person  or 
public  servant  as  hereinbefoie  mentioned,  shall  be  punished  with 
imprisonment  of  either  description  for  a  term  which  may  extend  to  two 
years,  in  addition  to  any  other  punishment  to  which  he  may  be  liable 
tor  such  wrongful  confinement. 

347.  Whoever  WRONGFULLY  CONFINES  any  person  FOR 
the  purpose  of  EXTORTING  from  the  person  confined,  or  from  any 
person  interested  in  the  person  confined,  any  PROPERTY  or  valuable 
security  OR  of  CONSTRAINING  the  person  confined,  or  any  wrson 
interested  in  such  porsoa,  TO  DO  ANYTHING  ILLEGAL,  OR  TO 
GIVE  any  INFORMATION  which  may  facilitate  the  commission  of 
an  offence,  shall  be  punished  witl^  imprisonment  of  either  description  for 
a  term  which  may  extend  to  three  years,  and  shall  also  be  liable  to  fine. 

348.  Whoever  WRONGFULLY  CONFINES  any  person  FOR 
the  purpose  of  EXTORTING  from  the  person  confined,  or  any  person 
interested  in  the  person  confined,  any  CONFKSSION  or  any  inlbrma- 
tion  which  may  lead  to  the  detoction  of  an  offence  or  misconduct,  or  for 
the  purpose  of  constraining  the  person  confined  or  any  person  interest- 
ed in  tiie  person  confined  to  restore  or  to  cause  the  restoration  of  any 
property  or  valuable  security,  or  to  satisfy  any  claim  or  demand,  or  to 
give  information  which  may  lead  to  the  restoration  of  any  property  or 
valuable  security,  shall  be  punished  with  imprisonment  of  either  de- 
scription for  a  term  which  may  extend  to  three  years,  and  shall  also  be 
liable  to  fine. 

Of  Oriminal  Force  and  Assault. 

349.  A  person  is  said  to  use  FORCE  to  another  if  he  causes  mo- 
tion,  change  of  motion,  or  cessation  of  motion,  to  that  other,  or  if  he 
cause  to  any  substance  such  motion,  or  change  of  motion,  or  cessation 
o''  motion  as  brings  that  substance  into  contact  with  any  part  of  that 
other's  body  or  wiih  anything  which  that  other  is  wearing  or  carrying 
or  with  anythinj^  so  situated  that  such  contact  affects  that  other's  sense 
of  feeling;  provided  that  the  person  causing  the  motion,  or  change  of 

347  &  348.    "  Offence"  Soc  See.  2,  Act  27  of  1870,  (P.  C.  post.) 
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inotion,  or  cessation  of  motion,  causes  that  motion,  change  of  motion,  or 
cessation  of  motion  in  one  ol  the  three  ways  horeinaltcr  described. 

Firsf, —  By  his  own  bodily  power, 

i^ecor^fKy.— By  disposing  any  substance  in  such  a  manner  that  the 
motion  or  change  or  cessation  of  motion  takes  place  without  any  further 
act  on  his  part  or  on  the  part  of  any  other  person. 

Thirdly. — By  inducing  any  animal  to  move,  to  change  its  motion 
or  to  cease  to  move. 

350.  Whoever  intentionally  uses  force  to  any  person  with  that 
person's  confont,  in  order  to  the  committina^  of  any  oifenco,  or  intending, 
ijy  the  use  of  such  force,  to  cause,  or  knowing  it  to  be  likely  that  by  the 
1180  of  such  force  he  will  cause  injury,  fear,  or  annoyance  to  the  per- 
son to  whom  the  force  is  used,  is  said  to  use  CHIMIN AL  FOKCE  to 
that  other. 

lUuttrations. 

(a)  T  i«  gittincr  in  r  moored  boat  on  a  river.  A  nnfiistons  the  moorings  and  thns  inten- 
Uonally  causes  the  ooat  to  drift  do\m  the  stream.  Here,  A  intent  ionally  CHnscs  motion  to  T, 
and  he  does  this  by  disposing-  enbstances  in  Buch  a  manner  that  tho  motion  i»  i>rodaced  with- 
out any  o^her  act  on  any  person's  part.  A  has  tlierefot-e  in:cntionally  used  force  to  T ;  and 
if  ho  has  done  so  wirhont  T's  coriMent,  in  order  to  tho  committing  of  any  offence,  or  intending 
or  knowing  it  to  be  likely  that  this  use  of  force  will  cause  injury,  fear,  or  annoyance  to  T/a 
has  used  criminal  force  to  T. 

(*)  T  is  ri«ling  in  a  chariot.  A  lashss  T's  horses,  and  thereby  causes  tliom  to  quicken 
tbeir  pace.  Hei^e  A  has  r-anscd  change  of  morion  to  T  by  inducing  the  nnimols  to  change 
their  motion,  A  has  tbei-eforc  used  force  to  T ;  and  if  A  Ims  done  this  without  T's  consent, 
intending  or  knowing  it  to  be  likely  Uiat  he  may  thoreby  injure,  fiightcn,  or  annoy  T,  A  has 
committed  criminal  force  to  T. 

(e)  T  is  riding  in  a  palanqum.  A,  int^mding  to  rob  T,  seizes  tho  pole,  and  stops  the 
paliuaquin.  Hei'e  A  has  caused  cessation  of  motion  to  T,  and  he  has  done  this  by  his  own 
bodily  power.  A  has  therefore  used  foi-ce  to  T ;  and  as  A  has  acted  thus  intentionally  with* 
out  T's  consent,  in  order  to  the  commission  of  an  Sffenoe,  A  has  used  criminal  force  to  T. 

(d)  A  intentionally  pushes  against  T  in  the  street.     Here  A  has,  by  his  own  bodily 

Sswer,  moved  his  ownjwrson  so  as  to  bring  it  into  contact  witb  T.    He  has  therefore  inten* 
onall^r  used  force  to  T ;  and  if  he  has  done  so  without  Ts'  consent,  intending  or  knowing  it 
to  be  likely  that  he  may  thereby  injure,  frighten,  or  annoy  T,  he  has  used  criminal  force  to  T. 

(e)  A  throws  a  stone  intending  or  knowing  it  to  be  likely  that  the  stone  will  be  thus 
brought  into  contact  with  T,  or  with  T's  clothes,  or  with  something  carried  by  T,  or  that  it. 
will  strike  water,  and  dash  up  the  water  asainst  T's  clothes,  or  something  carried  by  T. 
Hexe  if  the  throwing  of  the  stone  produce  the  effect  of  causing  any  substance  to  come  into 
eontaot  with  T,  or  'Ts  clothes,  A  has  used  force  to  T :  and  ii  ho  did  so  without  T's  consent. 
Intending  thereby  to  injure,  frighten,  or  annoy  T,  he  has  used  criminal  force  to  T. 

(f)  A  intentionally  pulls  up  a  woman's  veil.  Here  A  intentionally  uses  foree  to  her  ; 
and  u  he  does  so  without  her  consent,  intending  or  knowing  it  to  be  likely  that  he  may  thsre* 
by  injury,  frighten,  or  annoy  her,  he  has  used  criminal  force  to  her. 

iff)  T  is  bathing.  A  pours  into  the  bath  water  which  he  knows  to  be  boiling.  Here  A, 
intentionally,  by  his  own  bodily  power,  causes  such  motion  in  the  boiling  water  as  brings 
that  water  into  contact  with  T,  or  with  other  water  so  situated  that  such  contact  must  aftoot 
T's  sense  of  feeling.  A  has  therefore  intentionally  used  force  to  T ;  and  if  he  has  done  this 
without  T's  consent,  intending  or  knowing  it  to  be  likely  that  he  may  thereby  cause  injury, 
fear,  or  annoyance  to  T,  A  has  used  criminal  force. 

(h)  A  incites  a  dog  to  spring  upon  T  without  T's  consent  Here,  if  A  intends  to  amm 
tpjnry,  fear,  or  annoyance  to  T,  he  uses  criminal  foroe  to  T. 

351.  Whoever  makes  any  gesture,  or  any  preparation,  intending^ 
or  knowing  it  to  be  likely  that  such  gesture  or  prepration  will  caase  any 
person  present  to  apprehend  that  he  who  makes  that  gesture  or  pre- 
paration is  about  to  use  criminal  force  to  that  person,  is  said  to  commit 
•nAfiSAULT. 
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LVj>i*/nx/jV>n.-More  worda  do  not  amount  to  an  assault.  lUrt  tlie 
words  which  a  persoo  uses  may  fpvc  to  his  gesture  or  prejmraiiou  sach 
a  meaning  as  may  make  those  gestures  or  preparations  amount  to  an 
assault. 

TtiUftrationf. 

'n^  A  plmkm  his  Cj*  nt  Z.  in*cnding  or  knowinp  if  to  be  likely  that  be  mayUtfTfly 
vause  Z  to  believe  that  A  is  about  to  atnke  Z.    A  has  commirted  an  assault. 

(h     A  bogins  tounlooMthe  mnnle  of  a  forocious  dop,  intcodiog  or  Imciriiigitto   I* 

likely  that  he  miiv  thereby  cause  Z  to  believe  tluit  he  is  a  Sou  t  to  cause  tJ.e  dog  to  attack  7- 
A  has  committed  an  ;:(«eault  upon  Z. 

(e)  A  takes  up  a  stick,  afi>'in(f  toZ,  "I  will  give  you  a  beatinff."  IlfTc,  though  t-»^ 
w  irds  used  by  A  ronld  in  no  vswo  amount  to  iin  ussuU.  and  thou^'h  the  nieie  jrt^tnif,  uaac- 
c  )rnp:uued  by  any  othar  oircumstanoes,  might  not  amouot  to  an  assault,  the  gesture  cxpUixi- 
•  I  by  tltc  words  may  uuiouni  tu  an  aMauii. 

3oi>.  Whoever  ASSAULTS  or  TSES  CRIMINAL  FOKCK  to 
any  person  othorwine  than  on  grave  and  pudden  provocation  civeu  by 
that  person,  shall  he  punished  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  three  months,  ot  with  fine  which  may 
extend  to  five  hundred  rupees,  or  with  both. 

Explanation- — Orave  and  sudden  provocation  will  not  mitigate  the 
punishment  for  an  oftence  under  this  Section,  it  the  provocation  isequght 
or  voluntarily  provoked  by  the  ofiender  as  an  excuse  for  the  oflence ;  or — 

If  the  provocation  is  given  by  anything  done  in  obedience  to  the  law 
or  by  a  public  servant  in  the  lawful  exercise  of  the  powers  of  such  public 
servant;  or — 

If  the  provocation  is  given  by  anything  done  ii;  the  lawful  exercise 
of  the  right  of  private  defence. 

Whether  the  provocation  was  grave  and  sudden  enough  to  jnitigate 
the  oflence  is  a  question  of  iact. 

353,  Whoever  ASSAULTS  or  uses  criminal  force  to  any  perron 
being  a  public  servant  in  the  execution  of  his  duty  as  such  f  U BLIC 
SERVANT,  or  with  intent  to  prevent  or  deter  that  person  from  dischag- 
inghis  duty  as  such  public  servant,  or  in  consequence  of  anything  done, 
or  attempted  to  be  done  by  such  person,  in  the  lawful  discharge  of  his 
duty  as  such  public  servant,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  two  years,  or  with 
fine,  or  with  both. 

354,  Whoever  ASSAULTS  or  uses  criminal  force  to  wiy  WO* 
MAN  intending  to  outrage,  or  knowing  it  to  be  likely  that  he  will  there* 
by  outrage  her  modesty,  shall  be  punished  with  imprisonment  of  either 
description  for  a  terra  which  may  extend  to  two  years,  or  with  fine,  or 
with  both. 

355,  Whoever  ASSAULTS  or  uses  criminal  force  to  any  person, 
intending  thereby  TO  DISHONOUR  that  person  otherwise  Uianon 
grave  and  sudden  provocation  given  by  that  person,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  two  years,  or  with  fine,  or  with  both. 

364  The  offender  is  also  liable  to  whipping  in  addition  on  a  second  conviction  See  Sec 
4,  Act  6.  of  1864,  'P.  C.  post.. 
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356.  Whoever  ASSAULTS  or  usee  cnminal  force  to  any  person, 
IN  ATTEMPTING  to  commit  THEFT  on  anyjproperty  which  that 
person  is  then  wearing  or  carrying,  shall  be  punished  with  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  two  years,  or 
with  fine,  or  with  both. 

357.  Whoever  ASSAULTS  or  uses  criminal  force  to  any  person, 
IN  ATTEMPTING  WRONGFULLY  TO  CONFINE  that  person, 
shall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  one  year,  or  with  fine  which  may  extend  to  one 
thousand  rupees,  or  with  both. 

^8,  Whoever  ASSAULTS  or  uses  criminal  force  to  any  person 
ON  ^^ve  and  sudden  PBOVOCATION  given  by  that  person  shall  be 
punished  with  simple  imprisonment  for  a  term  which  may  extend  to 
one  mouth,  or  with  fine  whioh  may  extend  to  two  hundred  rupees,  or 
with  both. 

ExplapaHofi, — The  last  Section  is  subject  to  the  same  explanation 
as  Section  352. 

Of  Kidnapping,  Abduction,  Slavery,  &  Forced  Labour, 

359.  KIDNAPPING  is  of  two  kinds- kidnapping  from  British 
India,  and  kidnapping  from  lawful  guardianship. 

360.  Whoever  conveys  any  person  beyond  the  limits  of  British 
India  without  the  consent  of  that  person,  or  of  some  pevsoo  legally 
authorised  to  consent  on  behalf  of  tnat  person,  is  said  to  KIDNAP  that 
person  PROM  BRITISH  INDIA. 

361.  Whoever  takes  or  entices  any  minor  under  fourteen  years  of 
age  if  a  male,  or  under  sixteen  years  of  age  if  a  female,  or  any  person 
of  unsound  mind,  out  of  the  keeping  of  the  lawful  guardian  of  such 
minor  or  person  of  unsound  mind  without  the  consent  of  such  guardian, 
is  said  to  KIDNAP  such  minor  or  person  FROM  LAWFUI/  GrUABDI- 
ANSHIP. 

SxplanaMon>—T^he  words  "  lawfid  guardian"  in  this  Section  in- 
/dude  any  person  lawfully  entrusted  with  the  care  or  custody  of  such 
Ininor  or  other  person. 

ExplofhoMon- — This  Section  does  not  extend  to  the  act  of  any  pNBr* 
son  who  in  good  faith  believes  himself  to  be  the  father  of  an  illegiti- 
mate child  or  who  in  good  faith  believes  himself  to  be  entitled  to  tho 
lawful  custody  of  such  child,  unless  such  act  is  committed  for  an  im- 
moral or  unlawful  purpose. 

362.  Whoever  by  force  compels,  or  by  any  deceitful  means  indu» 
ces,  any  person  to  go  from  any  place,  is  said  to  ABDUCT  that  person. 

263.  Whoever  KIDNAPS  any  person  from  British  India  or  from 
lawful  guardianship  shall  be  punished  with  imprisonment  of  either  de- 
soription  for  a  term  which  may  extend  to  seven  years,  and  shall  also.be 
li^^le  to  fine, 

364,  Whoever  KIDNAPS  or  abducts  any  person  in  order  that 
such  person  may  be  MUBDEBED,  or  may  be  so  disposed  of  as  to  bo 
pat  in  danger  of  being  murdered)  shall  be  punished  with  transportation 

10 
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for  life,  Ckr  rigoroas  imprisonment  for  a  term  which  may  ertend  to  tem 
years,  and  shall  also  be  liable  to  fine. 

365.  Whoever  KIDNAPS  or  abducts  any  person  with  intent  to 
cause  that  person  to  be  secretly  and  WRONGFULLY  CONFINED 
Bhall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

366.  Whoever  KIDNAPS  or  abducts  any  woman  with  intent 
that  she  may  be  compelled,  or  knowin^^  it  to  be  Ukely  that  she  will  be 
compelled  to  MARRY  any  person  agamst  her  will,  or  in  order  that  she 
may  be  forced  or  seduced  to  illicit  intercourse,  or  knowing  it  to  be  like- 
ly that  she  will  be  forced  or  sodiiced  to  illicit  intercourse,  shall  be 
punished  with  imprisonment  of  oither  description  for  a  term  which  may 
extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

367.  Whoever  KIDNAPS  or  abducts  any  person  in  order  that 
Buch  person  may  be  subjected,  or  may  be  so  disposed  of  as  to  be  put  in 
danger  of  being  subjected  to  GRIEVOUS  HURT,  or  SLAVERY,  or 
to  the  UNNATURAL  LUST  of  any  person,  or  knowingit  to  be  likely 
that  such  person  will  bo  so  subjected  or  disposed  of,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  ten  years,  and  shall  also  be  liable  to  fine. 

368.  Whoever,  knowing  that  any  PERSON  has  been  KIDNAP- 
PBD  or  has  been  abducted,  wron^ully  CONCEALS  or  keeps  such 
penon  in  confinement  shall  be  punished  in  the  same  manner  as  if  be 
nad  kidnapped  or  abducted  such  person  with  the  same  intention  or 
knowledge,  or  for  the  same  ]3urpo6e  as  that  with  or  for  which  he  con- 
ceals or  detains  such  person  in  confinement. 

369.  Whoevw  KIDNAPS  or  abducts  a^y  CHILD  UNDER  Ao 
•go  of  TEN  years  with  the  intention  of  TAKING  DISHONESTLY 
any  moveable  PROPERTY  from  the  person  of  such  child  shall  be  pa- 
nished  with  imprisonment  of  either  description  for  a  term  which  maj 
extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

370.  Whoever  IMPORTS,  exports,  removes,  buys,  seUe,  or  dis- 
poses of  any  person  as  a  SLAVE,  or  accepts,  receives  or  detains  against 
nis  will  any  person  as  a  slave,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  seven  years,  and  shall 
also  be  liable  to  fine. 

371.  Whoever  HABITUALLY  IMPORTS,  exports,  removes, 
buys,  sells,  traffics,  or  deals  in  SLAVES,  shall  be  punished  with  trans- 
portation for  life,  or  with  imprisonment  of  either  description  for  a  term 
not  exceeding  ten  years,  and  shall  also  be  liable  to  fine. 

372.  Whoever  SELLS,  lets  to  hire,  or  otherwise  disposes  of  any 
MINOR  under  the  age  of  sixteen  years,  with  intent  that  such  minor 
shall  be  employed  or  used  FOR  the  purpose  of  PROSTITUTION,  or 
for  any  unlawful  and  immoral  purpose  or  knowing  it  to  be  likely  that 
such  minor  will  be  employed  or  used  for  an^  such  purpose  shall  be 
punished  with  imprisonment  of  either  descripmon  for  a  term  which  may 
extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

373.  Whoever  BUYS,  hires,  or  otherwise  obtains  possession  of  any 
MINOR  onder  the  age  of  dxteen  years  with  intent  that  sncb  minor 
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shall  be  employed  or  used  FOR  the  purpose  of  PROSTITUTION,  or 
for  any  unlawful  and  immoral  purpose,  or  knowing  it  to  be  likely  that 
such  minor  will  be  employed  or  used  for  any  such  purpose,  shall  bo 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  ten  years,  and  shall  also  bo  liable  to  fine. 

374u  Whoever  unlawfully  COMPELS  any  person  TO  LABOUR 
aj^inst  the  wiU  of  that  person  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  one  year,  or  with  fine^ 
br  with  both. 

Of  Rape. 

375.  A  man  is  said  to  commit  **  RAPE**  who,  except  in  the  case 
hereinafter  excepted,  has  sexual  intercourse  with  a  woman  under  ciri 
cumstauces  falling  under  any  of  the  five  following  descriptions : — 

First — Against  her  will. 

Secondly, — Without  her  consent: 

Thirdly. — With  her  consent,  when  her  consent  has  been  dbtdined 
by  putting  her  in  fear  of  death,  or  of  hurt. 

Fourthly. — With  her  consent,  when  the  man  knows  that  he  is  not 
her  husband,  and  that  her  consent  is  given  because  she  believes  that  ho 
is  another  man  to  whom  she  is  or  believes  herself  to  be  la  wf  ally  married. 

Fifthly. — With  or  without  her  consent,  when  she  is  under  ten  years 
of  age. 

Expldnatioh. — Penetration  is  sufficient  to  constitute  the  sexual  in- 
tercourse necessary  to  the  offence  of  rape. 

Exception, — Sexual  intercourse  by  a  man  with  his  wife,  the  wife  not 
being  unaer  ten  years  of  age,  is  not  rape. 

370.  Whoever  COMMITS  RAPE  sh&ll  be  punished  with  trans- 
portation for  life,  or  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

Of  Ufmatural  Offences. 

377.  Whoever  voluntarily  has  CARNAL  liSTTERCOURSB  A- 
GAINST  the  order  of  NATURE  with  any  man,  woman,  or  animal, 
shall  be  punished  with  transportation  for  life,  or  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  ten  years,  and  shall 
also  be  liable  to  fine. 

Explanation. — ^Penetration  is  sufficient  to  constitute  the  carnal  inj 
tercourse  necessary  to  the  offence  described  in  this  Section. 


CHAPTER  XVn. 

'bf  Offences  against  property. 

Of  Theft. 

378.  Whoever,  intending  to  take  dishonestly  any  movable  proper- 
ty out  of  the  possession  of  any  person  without  that  person's  consent, 
moves  that  property  in  order  to  such  taking,  is  said  to  commit  THEFT 

876  d&  877.    The  offender  is  also  liable  to  whipping  in  addtUon  on  a  second  conyictiotf 
See  See.  4,  Aot  6  of  1864. 

Obap.  17.   See  See.  76  ante. 


Digitized  by  VjOOQ IC 


72  PEHAL  CODE.  ACT  45  OF.  18^. 

Explanation  l.^A  thing  bo  long  as  it  is  attached  to  the  earth,  not 
being  morable  property,  is  not  the  subject  of  thdft,  bdt  it  becomes  capa- 
ble of  bcdng  the  soDJect  of  theft  as  soon  as  it  is  severed  from  the  earth; 

EwplanaUon  2.— A  moving  effected  by  the  sanle  act  whifch  efTect^; 
the  severance  may  be  a  theft. 

Expianation  3. — A  person  is  said  to  cause  a  thing  to  move  by  re^ 
moving  an  obetacle  which  prevented  it  from  moving,  dr  by  separating 
it  from  any  other  thing,  as  well  as  by  actually  mOving  it. 

Explanatijon  4. — A  person  who  by  any  means  catoses  on  aninial  td 
move  is  said  to  move  that  animal,  and  to  move  everything  which  in 
consequence  of  the  motion  so  caused^  is  moved  by  that  oninud. 

Explanation  5. — The  consent  mentioned  in  the  definition  may  be 
expressed  or  implied,  and  may  be  given  either  by  the  persdn  iu  poss- 
ession, dr  by  any  person  having  for  that  purpose  authority  either  ex- 
press or  implied. 

lauHrationt, 
(a)    Acntedo^mati«eoiiT8i|;rotiiid  with  the  intehtioQ  of  dishonestly  taking  the   tr» 
out  of  T*i  poeecwiop  vithoat  T**  eoDMot.    Here,  m  eooo  m  A  has  setered  the  tree  in  order 
tb  such  taking  he  has  committed  theft. 

(M  A  pnta  a  bait  for  dogi  in  Us  pocket,  and  thnt  Indneee  T*8  dog  to  follow  it  Here; 
if  A's  intention  be  dishonestly  to  take  the  dog  out  of  T*8  possession  without  T*s  oonseat,  A 
has  committed  theft  as  soon  as  Vb  dog  has  begun  to  follow  A. 

(e)  AmeetsabnUookoarryhigaboxoftreasnre.  HedriTesthe  bollock  in  a  certain 
direction  in  ord«r  that  he  may  dishonestly  take  the  treaiure.  As  soon  as  the  bullock  begins 
to  niote,  A  has  committed  theft  of  the  treasure. 

(d)  A  being  Tsserrantand  entrusted  by  TiHth  the  eare  of  Ps  plate,  dishonestly  mns 
away  iHth  the  plate  iKthout  It's  consent.   A  has  oommited  theft. 

(«)  T  goin^  on  a  journey,  entrusts  his  phite  to  A,  the  keeiier  of  a  warehouse,  till  T  shall 
return.  A  carries  the  ulate  to  a  goldsmith  and  selk  It.  Hera  the  plate  was  not  in  Ts  poe- 
Bsssian.  It  could  not  therefore  be  taken  out  of  Tspoiwcwioin,  and  A  has  not  committed  meft, 
though  he  may  hate  committed  criminal  bceaeh  of  trust. 

(/)  A  finds  a  ring  belon^faig  to  Ton  a  table  in  the  BouAe  which  T  occupies.  Here  the 
ring  IS  in  Ts  possession,  and  if  A  dishonestly  remofes  it,  A  oooimits  theft. 

{g)  A  finds  a  ring  lying  on  the  hi^road  Uot  in  the  Hoiseseion  of  sny  person.  A  by 
taking  it  commits  no  theft,  though  he  may  conunit  criminal  misailtiroiiriation  of  property. 

(k)  A  sees  a  rfav  belonginff  to  T  lying  on  a  table  hi  Ts  house.  Not  Tcnturing  to  rais- 
approj^iate  the  ring  immedmteqr  for  mar  of  search  and  detection,  A  hides  the  ring  m  place 
wbera  it  is  higfalT  improbable  that  it  Irilleter  be  found  bTT,lHth  the  intention  of  taldi«  the 
ring  from  the  hidhig  place  and  selling  it  when  the  loss  is  forgotten.  Here  A,  at  the  time  of 
first  moTing  the  ring,  commits  theft 

(i)  A  doUrers  his  watch  to  T.,  a  jeweUer.  to  be  regulated.  T  oarriei  it  to  his  shop.  A 
iioi  owing  to  the  JeweUer  any  dobt  fw  which  the  jeilneUer  mteht  lawfully  detain  the  watx£  aa  a 
security,  enters  the  shop  openly,  takes  his  ihttch  by  f ores  out  of  T's  hsnd,  and  cairies  it  away 
Here  A,  though  he  may  havie  oommitted  criminal  trespass  and  assault,  has  not  *'Mnmri±»A 
theft,  Inssmurh  as  what  he  did  tNfl  not  done  dishonestly. 

C/)  HA  owes  money  to  T  for  repairing  the  "watch,  and  if  t  retains  tiiewatehlawftilly  as 
a  seouii^  for  the  debt  and  A  takei  the  watch  out  of  T's  possession  with  the  intention  of  de- 
priving T  of  the  property  as  aseciirity  for  his  debt,  he  commits  theft,  inasmuch  as  ha  takes  it 


(it)  Agahi,  if  A  having  pawned  his  watch  to  T  takes  it  out  Of  T's  possestiiiii  without  T's 
conssnt,  not  haTing  paid  iroat  he  had  borrowed  on  the  watch,  he  commits  theft,  though  the 
watch  is  his  own  pn^wrty,  inasmuch  as  he  takes  it  dishonestly. 

(I)  A  takes  an  article  belonging  to  Tout  of  T's  possession  iHthout  T's  ooDMtt,  with  tlie 
intention  of  keeping  It  untU  he  oDtams  mdney  from  T  as  a  ratrard  for  its  restoration.  Here 
A  takes  dishonestly.    A  has  therefore  cdmmited  theft 

(m)  a  being  on  fHendly  terms  with  T,  goes  into  T'slibrary  in  T's  absence  aikd  takes  a- 
way  a  book  without  T's  ezpiencooseot  for  Um  purpose  merely  of  reading  it  aad  with  the  in- 
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tchtion  of  rctumizig  it  Here  it  ia  probable  that  A  may  hare  cohcciTed  that  he  had  Vn  implied 
Trdnsent  to  use  T'l  book.    If  this  w<i«  A's  impreMion  A  haa  ndt  committed  theft. 

(n)  A  aska  charitjrfrom  T's  wife.  She  givaa  A  money,  food,  and  clothes  which  A  knows 
to  belong  to  T,  her  husband.  Here  it  is  probable  that  A  may  concetre  that  T's  wife  is  autho- 
rised  to  give  away  alms.    If  this  was  A's  impression  A  hat  not  committed  theft. 

(o)  A  is  the  paramour  of  T's  wife.  8he  gives  A  TalnaUe  property  which  A  knows  to 
belong  to  her  husband  T,  and  to  be  such  property  as  she  has  not  authority  from  T  to  give; 
If  A  takes  the  property  dishonestiy,  he  commits  theft. 

{p)  A  in  good  faith  belieTing  property  belonging  to  t,  ttf  be  A*s  own  property,  takes  that 
property  out  of  B*s  possession,  ficxe  as  A  does  not  take  dishonestly,  he  does  not  commit 
theft. 

379.  Whoever  COMMITS  THEFT  ehall  be  punished  with  impri- 
Bonment  of  oithei*  description  for  a  term  which  may  extend  to  throe 
years,  or  with  fine  or  with  both. 

381).  Whoever  commits  THEFT  IN  any  BUILDING  tent,  or 
vessel,  which  bailding,  ten);,  or  vessel  is  used  as  a  human  dwelling,  or 
for  the  custody  of  property,  shall  be  punished  with  imprisonment  of 
either  descriptidn  for  a  term  which  may  extend  to  seven  years,  and  shall 
also  be  liable  to  fine. 

381.  Whbover,  being  a  clerk  01*  SERVAN*fi  or  being  employed 
in  the  capacity  bf  a  clerk  Sr  servant.  COMMITS  THEFT  in  respect  of 
any  property  m  the  possession  of  his  master  or  employer,  shall  be  pun- 
is  hea  with  imprisonment  of  either  description  for  a  term  which  may  ex- 
tend t6  seven  years,  and  shall  also  be  liable  lo  fine. 

382.  Whoever  commits  THEFT,  having  made  PREPARATION 
for  causing  DEATH,  or  hurt,  or  restraint  or  fear  of  death,  or  of  hurt, 
or  of  restraint,  to  any  person,  in  order  to  the  committing  of  such  theft, 
or  in  order  to  the  eflecting  Of  his  escape  after  the  committing  of  such 
theft,  or  in  '6rder  to  the  rosining  of  property  taken  by  such  theft  shall 
be  punished  with  rigorous  imprisonment  for  a  term  which  may  extend 
to  ten  years,  and  shall  also  be  liable  to  fine. 

lUMttration. 

A  ^mmits  theft  on  property  in  T's  possessioiL  ana  IrfaUe  coitmitting  this  theft    he 
ttdedbistoltriuler  his  ffarment,haTingproTided  this  pistofl  for  the  purpose  of  hurting 
T  in  ease  T  should  resirt    A  has  committad  the  oflSnioe  defined  in  this  Section. 


has  ah 


{b)  A  picks  T's  pocket,  having  posted  sersral  of  his  bomnanions  near  him,  in  order  that 
tiiey  may  restrahi  T,  if  T  should  peroeiTS  iHukt  is  passing,  ana  should  resist,  or  should  attempt 
tbapprttiendA.    A  has  conunittod  the  ofEenoe  defined  in  this  Section. 

OfEixtartixm. 

383.  Whoever  intentionally  puts  ^ny  per^n  in  fear  of  any  injury 
to  that  person  or  to  any  other,  ana  thereby  dishonestly  induces  the  per- 
son so  put  in  fear  to  deliver  to  any  person  any  property  or  valuable 
security  or  anything  signed  Or  sealed  which  may  be  converted  into  a 
valuable  security  commits  "  EXTORTION." 

'lUuttrtUions, 

la)  A  threatens  to  puhlish  a  defiunatory  libel  concerning  T  tmless  TgiTeshim  money. 
He  titns  induces  T  to  give  him  money.    T  has  committed  extortion. 

(ft)  A  threatens  T  that  he  will  keep  T^  diild  in  tmmgfiil  confinement  unless  T  will  sign 
and  deliTer  to  A  a  promissOTy  note^  binding  T  to  pay  oertaindooey  to  A.  T  signs  and  delivers 
the  note.    A  has  committed  extortion. 

879  to  382.   The  offesder  ii  also  liaUe  to  whi|>ping  See  Sec.  S  ft  3  Act  6,  of  1864. 
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fc)  A  throatcBt  t«  Mik4  ehib«intii  to  plouffa  op  2*8  lUld  iial«M  Z  wQl  sign  and  deUrer  to 
B  a  Dond  binding  Z  under  a  penalty  u>  deliver  certain  produce  to  B  and  tlkoteby  induota  2  to 
■ign  and  delirsr  the  bond.    ▲  ba«  committed  exioruou. 


(J)    A  by  putting  Z  in  ft%r  of  ffricrous  hart  diabone«4r  indnoes  Z  to  aign  or  affix  his 
to  a  blank  paper  and  deliver  it  to  it    Ztignaand  dcliTerv  the  paper  to  A.    Hetv,  aa   tla» 
paper  ao  eigned  may  bo  converted  into  a  valuable  aecuiicy,    A  baa  committad  extortioa. 

384.  Whoever  COMMITS  EXTORTION  shall  be  punished  with 
imprisonmeat  of  either  description  for  a  term  which  maj  extend  to 
three  years,  or  with  fine,  or  with  both. 

385.  Whoever,  IN  ORDER  TO  the  committing  of  EXTORTIGK",- 
puts  any  person  in  fear,  or  attempts  to  put  any  person  in  FEAR  OF  any 
INJURY,  shall  be  punished  with  imprisonment  of  either  descriptioi^ 
for  a  term  which  may  extend  to  two  years,  or  with  line,  or  with  botk. 

336.  Whoever  commits  EXTORTION  BY  putting  any  person  in 
FEAR  OF  DKATH  OR  of  GRIEVOUS  HUKT  to  tliat  person  or  to 
any  other  shall  be  punished  with  imprisonment  of  either  description  for 
a  term  which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

387.  Whoever,  IN  ORDER  TO  the  committing  of  EXTORTION 
puts  or  attsmpts  to  put  any  person  in  FEAR  OF  DEATH  OR  of 
GRIEVOUS  HURT  to  that  nersou  or  to  any  other,  shall  be  punished 
with  imprisonment  of  either  description  for  a  terni  which  may  extend 
to  seven  years,  and  shall  also  be  liable  to  fine. 

38S.  Whoever  commits  EXTORTION  BY  putting  any  person  in 
FEAR  of  any  ACCUSATION  against  that  person  or  any  other  of  hav- 
ing committed  or  attempted  to  commit  any  offence  punishable  with 
death,  or  with  transportation  for  life,  or  with  imprisonment  for  a  terni 
which  may  extend  to  ton  years,  or  of  having  attempted  to  induce  any 
other  person  to  commit  such  offence,  shall  be  punisned  with  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  ten  years, 
and  shall  also  be  liable  to  fine ;  and  if  the  ofl'ence  be  one  punishabla 
under  Section  377,  may  be  punished  with  transportation  for  life. 

389.  Whoever,  IN  ORDER  TO  the  committing  of  EXTORTION, 
puts  or  attempts  to  put,  any  person  in  FEAR  OF  an  ACCUSATION 
a<]^in8t  that  person,  or  any  other,  of  having  committed  or  attempted  to 
commit  an  onence  punishable  with  death,  or  with  transportation  for  life, 
or  with  imprisonment  for  a  term  which  may  extend  to  ten  years,  shall 
be  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  ten  years,  and  shall  also  be  liable  to  fine ;  and  if  the  of. 
fence  be  punishable  under  Section  377,  may  be  punished  with  transpor- 
tation for  life. 

Of  Robbery  and  Dadoity. 

390.  In  all  ROBBERY  there  is  either  theft  or  extortion. 
THEFT  is  "  ROBBERY"  if,  in  order  to  the  committingof  the  theft, 

or  in  committing  the  theft,  or  carrying  away  or  attempting  to  cany 
away,  property  obtained  by  the  theft,  tne  offender,  for  that  end,  volun- 
tarily causes  or  attempts  to  cause  to  any  person  death,  or  hurt,  or  wrong- 
itd  restraint,  or  fear  of  instant  death,  or  of  instant  hurt,  or  of  instant 
wrongf  td  restraint 

888  &  389"  OflSsnce**   8oe  Sec.  2,  Aot  27  of  1870,  (P.  C.  poet.) 

The  offeoder  is  also  liable  to  y^ppin^  Sec.  2,  and  3,  Act  6  of  1864  (P.  C.  poet.) 
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EXTORTION  is  **  ROBBERY"  if  the  offender,  at  the  time  of  com- 
mittinef  tho  extortion,  ia  in  the  prasenco  of  the  person  pnt  in  fear  and 
commits  the  extortion  by  putting  that  person  in  fear  of  instant  death,  of 
instant  hart,  or  of  instant  wrongful  restraint  to  that  person,  or  to  some 
other  person,  and  by  so  patting  m  fear  induces  tho  person  so  pat  in  fear 
then  and  there  to  deliver  up  the  thing  extorted. 

Explanation.— The  offender  is  said  to  be  present  if  he  is  sufficiently 
near  to  pat  the  other  person  in  fear  of  instant  death,  of  instant  hurt,  or 
of  instant  Tn*on£rfal  restraint. 

Illustrations. 

fa)  A  holds  T  down  and  frandnlentty  takee  Tr  roonpy  imd  jpwpIs  from  Ts  clothes  wi*h- 
4)Qt  Tb  consent:.  Hero  A  has  oommitted  thnft  and  in  order  to  the  committing  of  that  theft  has 
Toluntarily  cansed  wrongful  rostraint  to  T.    A  has  therefore  committed  rabbery. 

(i)  A  m«et8  T  on  the  high  road,  shows  a  pistol,  and  demands  Ts  purse.  T»  in  oonso. 
4|iience,  surrenders  his  purse.  Here  A  has  extorted  the  parse  from  T  by  putting  him  in  fear 
of  instant  hurt  and  being  at  the  time  of  committing  the  «zt«rtk>B  in  his  presence.  A  has 
therefore  committed  robbery. 

(e)  A  meets  T  and  Ts  child  on  the  hiph-roid.  A  lak^  the  child,  and  threatens  to 
fling  it  down  a  precipice  unless  T  delivers  hie  purse.  T.  in  consequence,  delivers  his  purse. 
Here  A  has  extorted  the  purse  from  T  by  causing  T  to  be  In  fear  of  insumt  hurt  to  the  cliild 
irtio  ia  there  present.    A  has  therefore  committed  robbery  on  T. 

((i)  A  obtains  property  from  T  by  saying—"  Tour  child  ib  in  the  hands  of  my  gong,  and 
irfll  oe  put  to  death  unless  you  send  us  ten  thousand  rupees."  This  is  extortion,  and  punidi- 
able  as  such  ;  but  it  is  not  robbery  unless  T  is  put  in  fear  of  tho  instant  death  of  his  oiild. 

391.  When  five  or  more  persons  conjointly  commit,  or  attempt  to 
^  commit  a  robbery,  or  where  tne  whole   number  of  persons  conjointly 

committing  or  attempting  to  commit  a  robbery,  ana  persons  present 
And  aiding  such  commission  or  attempt,  amount  to  five  or  more,  eveij 
person  so  committing,  attempting,  or  aiding  is  said  to  comnut 
-  DACOITY." 

392.  Whoever  COMMITS  ROBBERY  shall  be  punished  with 
rigorous  imprisonment  for  a  term  whicit  may  extend  to  ton  years,  and 
shiJl  also  be  liable  to  fine  ;  and  if  the  robbery  be  committed  on  the 
highway,  between  sonset  and  sunrise,  the  imprisonment  may  be  exten- 
ded to  fourteen  years* 

393.  Whoever  ATTEMPTS  to  commit  ROBBERY  shall  be  puni-. 
ehed  with  rigorous  imprisonment  for  a  term  which  may  extend  to  seven 
years,  and  shM  also  be  liable  to  fine. 

894.  If  any  person,  in  committing  or  in  attempting  to  commit 
BOBBERY,  voluntarily  causes  HURT,  such  person,  and  anjr  other 
person  jointly  concerned  in  committing  or  attempting  to  commit  such 
robbery,  shall  be  punished  with  transportation  for  life  or  with  rigorous 
imprisonment  for  a  term  which  may  extend  to  ten  years,  and  shidl  also 
be  lii^le  to  fine. 

395.  Whoever  COMMITS  DACOITY  shall  be  punished  with 
transportation  for  life,  or  with  rigorous  imprisonment  for  a  term  which 
may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

396.  If  any  one  of  five  or  more  persons  who,  are  conjoiht^r  com- 
mit&g  daooity,  commits  MURDER  IN  so  committing  DACOITY, 

890  to  894.  The  offender  is  aJsoliaUo  to  whippiog  in  ftdditioa  on  &  second  ooDTietiQa 
fi«t  B«o.  4,  Aete,  of  1864,  (P«  C.  post) 
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«very  one  of  thoec  persons  shall  be  puniBhcd  with  dea^h,  or  transportji- 
tiou  I'or  life  or  rigorous  imprisonment  for  a  term  which  may  extend  to 
ton  jcai's  and  shall  also  be  liable  to  fine. 

397.  If,  at  the  time  of  COMMITTING  ROBBERY  or  dacoitr, 
the  oflender  usee  any  DEADLY  WEAPON,  or  canses  grioTous  hurt  to 
any  person,  or  attempts  to  canse  death  or  grievous  hurt  to  any  person 
the  imprisonment  with  which  such  oflender  shall  be  punished  shall  not 
be  less  than  seven  years. 

898.  If  at  the  time  of  ATTEMPTING  to  commit  ROBBERY  or 
dacoity.  the  oflender  is  armed  with  any  DEADLY  AVEAPON,  the  im- 
])risonment  with  which  such  oflender  shall  be  punished  shall  not  be  less 
than  seven  years. 

399.  Whoever  makes  any  PREPARATION  FOR  committing 
D AGO ll'Y  shall  be  punished  with  rigorous  imprisonment  for  a  term 
which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

400.  Whoever,  at  any  time  after  the  passing  of  this  Act  shall  be, 
long  to  any  wandering  or  other  GANG  of  persons  ASSOCIATED  FOR 
the  purpose  of  habitually  committing  DACOITY  shall  be  punished 
with  transportation  for  life,  or  with  rigorous  imprisonment  for  a  term 
which  may  extend  to  ten  years  and  shall  also  he  liable  to  fine. 

401.  Whoever,  at  any  time  after  the  passing  of  this  Act,  shall  be- 
long to  a  wandering  or  other  GANG  of  persons  ASSOCIATED  FOR  the 
purpose  of  habituaUy  committing  THEFT  or  ROBBERY  and  not 
Deing  a  gang  of  thugs  or  dacoits,  shall  be  punished  with  rigorous  im- 
prisonment for  a  term  which  may  extend  to  seven  years,  and  shall  also 
oe  liable  to  fine. 

402.  Whoever,  at  any  time  after  the  passing  of  this  Act,  shall  be 
one  of  five  or  morepersons  ASSEMBLED  FOR  the  purpose  of  com- 
mitting DACOITY,  shall  be  punished  with  rigonrous  imprisonment  foe 
a  term  which  may  extend  to  seven  yeaiis,  and  shall  also  be  liable  to  fine. 

Of  Criminal  Misappropriation  of  Property. 

403.  Whoever  DISHONESTLY  MISAPPROPRIATES  or  oon^ 
verts  to  his  own  use  any  moveable  property  shall  be  punished  with  im- 
prisonment of  either  description  for  a  term  which  may  extend  to  two 
years,  or  with  fine,  or  with  both. 

lUuitratunu^ 
(a)    A  takes  prorerty  bdooging  to  T  out  of  Tiponeflftion  in  good  foitb,  believing  at  tike 
time  when  he  takes  it  that  the  property  belongs  to  himself.    A  is  not  goa^  of  theft.    Bat  if 
A,  after  disoovering  fais  mistake,  <1iahonestly  appropriates  the  proper^  to  hia  onm  vm,  be  ii 
gnilty  of  an  olbnoe  under  this  Section. 

(h)  A,  beingoD  friendly  terms  witb  T,  goes  into  Ta  library  in  T*s  abaenoe.  and  takes 
awaV  a  book  without  T*s  express  consent.  fiere,if  A  was  under  the  impression  tl^t  he  had 
T's  implied  consent  to  take  the  book  for  the  purpose  of  readint^  it,  A  has  not  committed 
theft  But  if  A  afterwards  sells  the  book  for  his  own  benefit,  he  IS  giiilty  of  an  offence  under 
this  Section. 

(e)  A  and  B  being  joint  owners  of  a  horse,  A  takes  the  horse  out  of  B's  possession,  in^ 
tending  to  use  it.  Here,  as  A  has  a  right  to  use  the  horse,  he  does  not  dishonestly  miasopro^ 
prutte  It.  But  if  A  sells  the  horse,  and  appropriates  the  lihole  proceeds  te  his  own  use,  ne  ia 
guilty  of  an  ofltonoe  under  this  Section. 

Explofuti^ion.  1. — A  dishonest  misappropriation  fpr  a  time  only  is 
a  misappropriation  within  the  meaning  of  this  Section. 
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lUuttration, 
A  findi  h  OoTemment  promiwozr  note  belon^riag  to  T,  bearing  a  blank  endoiBement.    A, 
knowing  that  Uie  note  belon^n  to  T  pledgee  it  with  a  banker  a«  a  security  for  a  loan  intend- 
ing at  a  future  time  to  restore  it  to  T.    A  has  committed  an  offence  under  this  Section. 

ExplancUion  2. — A  person  who  finds  property,  not  in  the  poseession 
of  any  other  person  and  takes  such  property  for  the  purpose  of  protect 
ting  it  for,  or  of  restoriui^  it  to  the  owner,  aoes  not  take  or  misappro- 
vriato  it  dishonestly,  and  is  not  guilty  of  an  offence;  but  he  is  guilty  of 
the  ofl'once  above  aofined  if  he  appropriates  it  to  his  own  use  when  ho 
knows  or  has  the  means  of  discovering  the  owner,  or  before  he  has  used 
reasonable  means  to  discover  and  give  notice  to  the  owner,  and  has  kept 
the  J  roperty  a  reasonable  time  to  enable  the  owner  to  claim  it. 

What  are  reasonable  means,  or  what  is  a  reasona'ble  time  in  such  a 
case,  is  a  question  of  fact. 

It  is  not  necessary  that  the  finder  should  know  who  is  the  owner  of 
the  property,  or  that  any  particular  person  is  the  owner  of  it ;  it  is  sufii- 
cient  if,  at  the  time  of  appropriating  it,  he  does  not  believe  it  to  be  his 
own  property,  or,  in  good  faith,  believe  that  the  real  owner  cannot  be 
found. 

Tlktstrations. 

(a)  A  flndi  a  rupee  on  tbo  hiph-road,  not  knowing  to  whom  the  rupee  belonga.  A  picki 
up  the  rui>ee.    Here  A  haa  not  committed  the  offence  defined  in  thie  Section. 

[b]  A  finds  a  letter  on  the  high-road  containinfr  a  bank  note.  Prom  the  direction  and 
4*ont'en!s  of  the  letter  he  learns  to  whom  the  note  belongs.  He  appropriates  the  note.  He  is 
guilty  of  an  offence  under  this  Section. 

(e)  A  finds  a  cheque  payable  to  bearer.  He  can  form  no  conjecture  as  to  the  porson^ho 
haa  lost  the  cheque.  But  tlie  name  of  the  person  who  haa  drawn  the  cheque  appears.  A  knows 
that  this  person  can  direct  him  to  the  pertM>n  in  whose  favour  the  cheque  was  drawn.  A  ap* 
propriatee  tl^e  cheque  without  attemptmg  to  discover  the  owner.  He  is  guilty  of  an  offenoe 
xmaer  this  Section. 

(d)  A  sees  T  drop  his  purse  with  money  in  it.  A  picks  up  the  purse  with  the  intention 
of  restoring  it  to  T  but  afterwai^  appropriates  It  to  his  own  use.  A  has  committed  an  of- 
fence nnder  this  Section. 

(«)  A  finds  a  puree  with  money,  not  knowing  to  whom  it  belongs;  he  afterwards  dia- 
covers  that  it  belongs  to  T  and  appropriates  it  to  his  own  use.  A  is  guilty  of  an  offence  un- 
der this  Section. 

(/)  A  finds  a  valuable  ring,  not  knowing  to  whom  it  belongs.  A  sells  it  immediately 
withoat  attempting  to  discover  the  owner.    A  is  guilty  of  an  offence  under  this  Section, 

404.  Whoever  DISHONESTLY  MISAPPROPRIATES  or  con- 
verts to  his  own  use  property,  knowing  that  such  PROPERTY  was  in 
the  possession  OP  a  aeceased  person  at  the  time  of  that  person's  de- 
cease, and  has  not  since  been  m  the  possession  of  any  person  legally 
entitled  to  such  possession,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  three  years,  and 
shall  also  be  liable  to  fine ;  and  if  the  offender  at  the  time  of  such 
person's  decease  was  employed  by  him  as  a  clerk  or  servant,  the  impri- 
sonment may  extend  to  seven  years. 

Illustration. 
T  dies  in  posaeflsipn  of  fhmitoro  and  money.    His  servant  A,  before  the  money  cornea 
into  the  possession  of  any  ^rson  entitled  to  such  possession,  dishonostly  misappropnates  it. 
A  haa  committed  the  offence  defined  in  this  Section. 

Of  Oriminal  Breach  of  Trust. 

405.  Whoever,  being  in  any  manner  entrusted  with  property,  or 
with  any  dominion  over  pf  Qperty,  dishonestly  misappropx^tes  or  con-\ 

11 
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verts  to  his  own  nse  that  property,  or  dishonestly  uses  or  disposes  <^ 
that  property  in  violation  of  any  direction  of  law  prepcribing  the  moda 
in  w'.i*..  Ij  s'lcb  tru.^t  is  to  bo  discLarixt^d,  or  of  any  leeal  contracf,  ex- 
press or  im])ii<^d,  which  he  hr^s  uuub^  t-ouchiug  the  dipcharge  of  ench 
trust,  or  \.  illitlv  siii.errf  any  other  person  so  to  do,  commits  *'  CRl^I- 
KAL  BREACll  Ol'^  TKUST." 

IHustratin:i», 
{a)    A  beinp  oxecutor  to  the  will  of  a  dccea'i'^l  person,  dishonestly  disobeyi  the  law  wti^b 
direcN  him  to  divil-^  iho  fffcctfi  a(\or'linff'  to  the  will,  aod  appropriates  them  to  hin  own  xae. 
A  his  conimitUKl  criminul  breach  of  trust. 

(l)  A  is  a  warchouse-kpf-pcr.  T,  goinp  on  ft  journey,  cntrosts  his  furniture  to  A,  iiaie 
ft  contrnct  thiit  it  '  hall  \to  rcluined  on  p  lyment  of  a  stipulated  sum  for  wait>botia«  roooi.  A 
dishonestly  sill»  the  poods.    A  has  committ<-d  orirainal  breaeh  of  trust. 

fr)  A,  residing  in  Calcutta,  i*?  agent  for  T,  residing  at  Delhi.  Th^re  is  an  express  or 
implied  contiiot  between  A  and  T  th.it  all  .^ims  remitted  by  T  to  A  shall  be  investt-d  by  A 
according  to  T's  dire<"tion.  T  remits  a  lakh  of  rupee*  to  A.  with  directions  to  A  to  invr«;T  'the 
same  in  Company's  paiK>r,  A  di8hone<?tly  dis  )bej-8  the  directions,  and  employs  the  momya 
his  own  basiness.    A  has  comuiitted  crimmjil  breach  of  trust. 

id)  But  if  A,  in  the  list  illustration,  not  dL«thonestly,  but  in  good  faith  beliering  'hat  it 
will  bo  moro  for  T's  udv  intago  to  hold  bharta  in  tho  IJank  of  Bengal,  diRobeyn  T's  dirwliocs, 
and  buys  f  Imtcsin  the  lUnk  o«  iifng.il  for  T,  instead  of  buying  Company's  paper,  here,  thoi^ 
T  shouiu  Hutfer  loss,  and  should  b<  (  ititled  to  bring  a  civil  action  ngainst  A  on  moconnt  cf 
that  lobs,  yet  A,  not  having  acted  dishonestly,  has  not  committed  criminal  breach  of  ti-ust. 

(e)  A,  ft  r  'venuo  officer,  is  entrusted  with  public  money,  and  is  either  directed  by  Uw.  or 
brund  by  a  contract,  express  or  implied,  with  thf  <TOvemment,  to  pay  into  a  certain  trtosury 
all  the  public  money  \» hit h  he  holds.  A  dishonistly  appropriates  the  money.  A  baa  cocl- 
mitted  criminiil  breach  of  trust. 

(/ )  A,  ft  can icr,  in  entrusted  by  T  with  property  to  be  carried  by  land  or  by  water.  A 
difihoncstly  mibrtpprof  liatts  the  property.    A  lias  committed  criminal  breach  oi  trust, 

4')o.  AVhoovor  COMMITS  CRIMIXAL  BREACH  OF  TRUST 
B\)i\^\  bo  pnni.^h(!d  with  impriponmeiit  of  either  dc^jcription  for  a  term 
which  may  extend  to  tliroe  years,  or  with  fine,  or  with  both. 

4(j7.  Whoever,  bclnor  !entrusted  with  property  as  a  CABRIEB, 
wharfinper,  or  warehou.se-kccper,  commits  CRIMINAL  BREACH  of 
TRUST  in  respoct  of  snch  property,  shall  bo  punished  with  imprison- 
ment of  clth<^r  ilesoriptiou  for  a  term  which  may  extend  to  seven  years, 

and  shall  vA<o  hu  iiabJo  tD  fine. 

4)8.  Whoovcr,  being  a  clerk  or  SERVANT,  or  employed  asaclerk 
or  Por\  n.:it,  and  i)oiuf^  in  any  manner  entrusted  in  such  capacity  with 
])roppr:v  or  with  any  dominion  over  property,  commits  CRIMINAL 
J3KKACtl  OF  TRtST  iurcspect  of  that  property,  shall  be  pnnifihed 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  30 veil  year?!,  and  shall  also  be  liable  to  fine. 

400.  Whoever,  beincr  iu  any  manner  entrusted  with  proper^,  or 
With  a^jy  dominion  over  property,  in  his  capacity  of  a  PUBLIC  SER- 
VANT, or  in  the  way  ot  his  business  as  a  banker,  merchant,  factor, 
broker,  attorney,  or  agent,  commits  CRIMINAL  BREACH  OF 
TRUST  in  rcspoct  of  that  property,  shall  bo  punished  with  transporta- 
tion for  life,  or  with  imprisonment  of  either  description  iora  term 
which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine, 

Of  the  Receiving  of  Stolen  Property. 

410.  Property,  the  poesoseion  whereof  has  been  transferred  by  theft 
or  by  extortion,  or  by  robbery,  and  property  which  has  been  criminally 
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misappropriated,  or  in  respect  of  which  the  offence  of  criminal  breach 
o^  trxst  has  boon  committed, is  desi.^atedas  **  STOLEN  PROPEKTY." 
But  if  such  proi  rtj  subsequently  comeB  into  the  possession  of  a  person 
legally  entitled  to  the  possession  thereof,  it  then  ceases  to  bo  stolen  pro- 
peity. 

411.  Whoever  DISHONESTLY  RECEIVES  or  retains  any 
STOLEN  PROPERTY,  knowing  or  having  reason  to  believe  the  same 
to  be  stolen  property,  shall  be  punished  with  imprisonment  of  cither 
description  for  a  toim  which  may  extend  to  three  yeais.  or  with  fine,  or 
with  both. 

412.  Whoever  DISHONESTLY  RECEIVES  or  retains  any  sto- 
lonPUOPERTY  tho  possession  who rof  ho  knows  or  has  reaso:i  to  be- 
lieve to  have  been  TUANSPEUKEl)  BY  the  commission  of  DACOIT  Y 
or  dishonestly  receives  from  a  person  whom  he  knows  or  has  leason  to 
believe  to  belong  or  to  have  belont^ed  to  a  gang  of  dacolts,  piope'ty 
which  ho  knows  or  has  reason  to  believe  to  have  been  btolen,  pl.all  be 
punished  with  t  anspottation  for  life  or  with  ligo^ous  ini'  risonment  for 
a  torni  which  may  extend  to  ten  years  and  shall  also  be  liable  to  fine. 

413.  Whoever  HABITUALLY  RECEIVES  or  deals  in  |  ro- er- ' 
iy  which  ho   knows  or  has    reason  to   believe  to  be  blOLEN    PIIO- 
1*EKTY''  shall  bo  punished  with  transportation  for  life,  or  with  imprl- 
Roumeut   of   either  description  for  a  term  wiiit^h  may  extand  to  toj. 
years,  and  shall  also  be  liable  to  fine. 

414.  Whoever  voluntarilly  ASSISTS  IN  CONCEALING  cr  d's- 
posing  of  or  making  awav  with  pronertv  whicn  he  knows  or  has  reason 
to  believe  to  bo  STOLEN  PROPERTY  shall  be  punished  with  impri- 
eoument  of  either  description  for  a  term  which  may  extend  to  three 
years,  or  with  fine  or  with  both. 

Of  Cheating. 

415.  Whoever  by  deceiving  any  porson  fraudulently  or  dishonest- 
ly induces  the  person  so  deceived  to  deliver  any  ju'opis  i^-  to  any  person 
or  to  consent  that  any  person  shall  retain  any  properry  or  inteiitiojially 
induces  the  person  so  deceived  to  do  or  omit  to  do  anvthing  which  he 
would  not  do  or  omit  if  ho  wore  not  so  dec  vcJ,  ai  a.  Vhich  act  or  omis- 
sion causes  or  is  likely  to  cause  damage  or  harm  to  that  person  in  body 
mind,  reputation,  or  property,  is  said  to  **  CHEAT." 

Eiylanatio'tu—A  dishonest  concealment  of  facts  is  a  deception 
within  the  meaning  of  this  Section. 

lUustraiwns, 
[a)    A,  by  falaely  pretending  to  be  in  tho  CivU  Service  intentionally  doreivos  T,  and  thus 
dishoneflUy  induces  1  to  lot  him  havo  on  credit  gooda  tor  which   he  does  not  mean  to  rav . 
A  cheats.  *■   ' 

x^  J*l-  -^r, ^7  P«tt"«  a  counterfeit  mark  on  an  arfiole,  infontionally  dncnivos  T  into  a  belief 
that  this  article  was  made  by  a  certain  cekbrated  manufacturer,  and  thus  dishonestly  indu- 
cefl  T  to  buy  and  pay  for  the  article.    A  cheats. 

,.  .(<;)^  A,  bv  exhibiting  to  T  a  false  sample  of  an  article,  intontiomUly  deceives  T  into  be- 
lieving that  the  article  corresponds  with  the  sample,  and  tlicreby  di-^honestly  induces  T  to  buy 
and  pay  for  the  article.    A  cheats,  ''  ' 

/T>  n^^  to  413.  The  offender  is  also  liable  to  whipping  t?co  Sec.  i  ind  3  Act  6  of  1664. 
(P.  C  postal 
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f<f)  A.  by  tonderiog  in  payment  for  an  article  a  bill  on*  honM  with  wfairh  A  kf«p3  ro 
moner,  and  bv  which  A  expoots  that  the  bill  will  be  diithonoun-d  intrafionally  deoeme  T. 
and  thereby  diahonestly  induces  T  to  deliver  the  article,  intendiog  not  to  pay  for  it.  A 
cheata. 


deoema 


«)    A,  by  pledging  aadismondB  articles  which  he  knows  are  not  diamonds,  intcntiosally 
T,  and  thereby  dishoneetly  induces  T  to  lend  money.    A  cheatju 

{/)  A  intentionallv  deceives  T  into  a  belief  that  A  means  to  repey  any  money  that  7 
may  l«nd  to  him,  and  thereby  dishonestly  induces  T  to  lend  him  money,  A  not  ini^iding  to 
repay  it.    A  cheats. 

(g)  A  IntentionaUy  deceives  T  into  a  belief  that  A  means  to  deliver  to  T  a  certain  quM- 
tity  of  indigo  plant  which  he  does  not  intend  to  deliver,  and  thereby  diahoneBtly  induces  T  to 
advance  money  upon  the  faith  of  such  delivery,  A  cheats.  But  if  A,  at  the  time  of  obtaio- 
ing  the  money,  intends  to  deliver  the  indigo  plant,  and  afterwards  breaks  his  contract  m^i 
does  not  deliver  it,  he  does  not  cheat,  but  is  liable  only  to  a  civil  action  for  breada  of 
contract. 

{h)  A  intentionally  deceives  T  into  a  belief  that  A  has  performed  A's  pvf  of  a  eon^rsH 
made  with  T,  wluch  he' has  not  performed,  and  thereby  dishonestly  induces  T  t6  pay  mcscy 
A  cheats. 

(i;  A  sella  and  conveys  an  estate  to  B.  A.  knowing  th^t  in  conse^juenoe  of  snch  salf 
he  has  no  right  to  the  proixrty,  sells  ormortgS4roe  the  same  to  T  without  dlaclosiii^  th,'  f*c: 
of  the  previous  sale  and  conveyance  to  B,  and  receives  the  purchase  or  mortgage  xuaatj  frocj 
T.    A  cheats. 

416.  A  person  is  said  to  "  CHEAT  BY  PERSONATION"  if  ho 
cheats  by  pretending  to  bo  some  other  person  or  by  knowingly  eabsti- 
tutin^;  one  person  for  another,  or  representing  that  he  or  any  other  per- 
son is  a  person  other  than  he  or  such  other  person  really  is. 

E*rpl(ination, — The  ofTence  is  committed  whether  the  individoal  per- 
flonated  is  a  real  or  imaginary  person, 

tUusirations. 

(a)  A  cheats  by  pretending  (x)  be  a  certain  rich  banker  of  the  same  name.  A  cheats  by 
personation. 

[D  A  oheate  by  pretending  to  be  B,  a  person  who  is  deceased.  A  cheats  by  per- 
sonation. 

417.  "Whoever  CHEATS  shall  be  punished  with  imprisonm^t  of 
either  description  for  a  term  which  nmy  extend  to  one  year,  or  with  fine* 
or  with  both.  . 

418.  Whoever  CHEATS  with  the  Tdiowiedge  that  he  is  likely 
thereby  to  cause  wrongful  loss  to  a  PERSON  whose  interest  in  the 
transaction  to  which  the  cheatine:  relates  HE  WAS  BOUND,  either  by 
law  or  by  a  legal  contract,  TO  PROTECT,  shall  bo  ptmishod  with  im- 
prisonmeut  of  either  description  for  a  term  which  ^ay  bxt^jnd  to  three 
years,  or  with  fine,  or  with  both, 

419.  Whoever  CHEATS  BY  PERSONATION  shaU  bo  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
juo  three  years,  or  with  fine,  or  with  both. 

420-  Whoever  CHEATS  AND  thereby  dishonestly  INDUCES 
the  person  deceived  TO  DELIVER  any  PROPERTY  to  anv  person, 
or  to  make,  alter,  or  destroy  the  whole  or  any  part  of  a  valuable  secari» 
ty  or  anything  which  is  signed  or  sealed,  and  which  is  capable  of  bem^ 
converted  into  a  valuable  security,  shall  be  pimifihed  with  imprisonment 
of  either  description  for  a  term  which  may  extend  to  seven  years,  and 
shall  also  bo  liable  to  fine. 
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Of  Fraudulent  Deeds  and  Dispositions  of  Property. 

421.  Wiiocvcr  DISHONESTLT  or  fraudulently  RKMOVES, 
conceals,  or  dolivera  to  aoy  pcrsou,  or  transfers  or  causes  to  bo  trans- 
ferred to  auy  person,  witliout  swlcnuate  consideration,  any  PlJOFEPt'J'Y 
IN'IVNUINO  thereby  TO  l»REVEXT,  or  knowinjr  it  to  bo  likely  that 
li3  will  thereb7})reveut  the  DISTKTBUTION  of  that  property,  accord- 
ing to  law,  AMUXG  his  CREDITORS  or  the  credito'-s  of  any  other 
j.M3rsoa.  shall  bo  punished  with  imprivsonnient  of  either  dePori;';tion  for  a 
t-erm  which  may  extend  to  two  ycai*s,  or  with  fine  or  with  botli, 

422.  AVhoover  DISHONESTLY  or  fraudulently  PKEVEXTS  any 
]')C13T  or  demand  due  to  himself  or  to  any  other  person  EKOM  DK- 
INfiMADE  AVAILAHLK  accordiu^  to  law  FOR  PAYMKNT  of  his 
<lebta,  or  the  debts  of  such  other  person,  shall  bo  jmuij^liod  with  impri- 
so.iment-  of  either  description  tor  a  term  which  may  extend  to  two  years 
vr  with  flue,  or  with  both, 

42:J.  Whoever  DISIIOXESTLY  or  fraudulently  sii^ns.  EXECU- 
TES, or  booomes  a  party  to  auy  DEED  or  lUFtinimeut  which  punwrts 
to  transfer  or  subject  to  any  charece  any  property  or  anv  interest  tnere- 
ir:,  and  WJirCil  COXTAINS  any  FAl.SE  slatementVclating  to  tho 
CONSIDERATION'  for  sucli  transfer  or  charize,  or  rclatinjr  to  tho 
person  or  persons  for  whoso  use  or  benefit  it  is  really  int(»nded  to  ope- 
rate, shall  be  punished  with  impi-isonment  of  either  description  for  a 
term  which  may  extend  to  two  years,   or  witli  fme,  or  A\ith  both. 

42i.  Whoever  D  IS  HON  ESTL  Y  or  fraudulently  CONCEALS  or 
r'^moves  any  property  of  himself  or  any  other  person,  or  dishonestly  or 
iVa'.idulently  assists  in  the  concealment' or  removal  thereof,  or  dishonest- 
ly releases  any  demand  or  claim  to  which  ho  is  entitled,  shall  be  pun- 
ished with  imprisonment  of  either  description  for  a  term  which  may  ex- 
tend to  two  yeare,  or  with  fine,  or  with  both. 

Of  Mischief. 

42o.  "Whoever,  with  intent  to  cause,  or  knowing  that  he  is  likely 
io  cause,  wrongful  loss  or  damage  to  the  pubhc,  or  to  any  person, 
cansoB  the  destruction  of  any  property,  or  any  such  change  in  any  pro- 
perty, or  in  tho  situation  thereof,  as  destroys  or  diminishes  its  value  or 
utility,  or  affects  it  injuriously,  commits  **  MISCHIEF," 

E'j'planation  1. — It  is  not  essential  to  the  offence  of  mischief  that 
the  offender  should  intend  to  causo  loss  or  damage  to  tho  owner  of 
the  property  injured  or  destroyed.  It  is  sufficient  if  he  intend  to  cause, 
or  knows  that  he  is  likely  to  cause  wrongful  loss  or  damage  to  any  per- 
son by  injuring  any  property,  whether  it  belongs  to  that  person  or  not. 

Exfplanailon  2. — Mischief  may  be  committed  by  an  act  affecting 
property  bolon^ng  to  tho  person  who  commits  the  act,  or  to  that  per- 
son and  others  jointly. 

lUuatrcUUiM. 

(a)  A  voltintarily  boms  a  valuable  eocurity  bcloD^ing  to  T,  intending  to  catuse  wrongful 
lo«s  to  T.    A  has  committed  mischief. 

{h)  A  introdnofw  water  into  an  icc-houso  belonpinp  to  T,  and  thus  causea  the  ice  to  melt, 
intcndinj;  wrongful  loss  to  T.    A  has  committed  mischief. 

{c)  A  voluntarily  throws  into  a  river  a  ring  belonging  to  T  with  the  intention  of  thereby 
cusaing  wrongful  lots  to  T.    A  haa  committed  raiechicf. 
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(  A .  Iviiowmp  til  It  luH  f.fftrts  are  about  to  be  takr-n  in  e.xpWltitJn  in  order  to  Kitb*:'* 
•Ifli'  due  iro!n  luTii  tu  T.  disTi^ys  thORO  C'tffcts.  with  tlit  iutmrion  of  thereby  provt-nriuf  f 
iT'vn  obramioff  sutisfAotion  of  tko  debt,  and  of  ihuti  ctiusing  damage  to  T.  A  hni  conuzititei 
miaohief. 

f)  A,  having  insiirfv!  n  ship,  Tolnt*tarUy  cauw»a  the  BamG  to  l>e  rast  away,  with  tbe  in- 
tention of  fmisuiir  datiiui,'*  lo  tho  underwhrcrt.    A  has  committed  mischief. 

/  *  A  rauses  a  ^liip  to  ho  cast  away,  Intending  thereby  to  causfe  damage  to  T,  who  ha» 
lent  money  on  boilomiy  on  !he  ship.  *  A  han  lommitted  miBcliitf. 

i>  *  A  hn\ing  joint  property  wi'h  T  in  a  horse  shoots  tlie  hoise  intending  thereby  to  catzae 
WTPiigful  1...S.S  to  T.     A  hiib  lonuniited  misi'hiff. 

>'h\  A  ( nnst's  cat'lc  to  *>nter  npon  a  field  Ixlonjring  to  T.  intending  to  cause  and  knowing 
that  ho  is  iikely  to  cause  damitj^o  to  T's  cjop,    A  has  comiuined  miJM'hief. 

'2'2Ck  AVhoevor  COMMITS  MISCiriKF  phall  be  punished  with 
impriHoumeiit  of  either  de^oritjtioii  for  a  terui  which  may  extend  to  threo 
months,  or  with  tine,  or  with  l)Oth. 

liiT.  AVhoevcr  COMMITS  MISCHIEF  and  therobv  causes  loss 
or  darmirre  t^)  the  amount  of  FIFTV  RUl'EES  ur  upwards  shall  he 
punished  with  iin])risonment  of  eitlicr  description  for  a  term  which  may 
extend  to  two  yeaiv,  or  with  fine  or  with  both; 

428.  AVboevor  commitB  M  18(^111  EF  by  killinpr',  poisoning,  maim- 
ing, or  ronderintr  useless  any  ANIMAL  or  animals  Oh  THE  VALUH 
<)F  TKN  KCPEES  or  upwards,  shall  be  punished  wirh  imprisonment, 
of  cither  descri])tion  for  a  term  which  may  extend  to  two  years,  or  with 
line,  or  with  both. 

420.  "Whoever  commits  ^IISCITIEF  by  killing,  poisoning,  maim- 
ing, or  rendering  useless  any  elephant,  camel,  horse,  mule,  bu Halo,  hull, 
<'.ow,  pr  ox,  whatever  mav  be  the  value  thereof,  or  any  other  AXIMAL 
OF  THE  VALUE  OF  FIFTY  hCPEES  or  upwards,  shall  be  punish- 
ed  with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  five  years,  or  with  fine,  or  with  both. 

430.  AVhoever  commits  MISCHIEF  by  doing  any  act  which 
causes,  or  which  he  knows  to  be  likely  to  cause,  a  diminution  of  tho 
supply  of  WATER  lor  agricultural  purposes,  or  for  food  or  drink  for 
human  boinjlj^,  or  for  animals  which  are  property,  or  for  cleanliness,  or 
for  canying  on  Any  manufacture,  shall  be  punished  with  imprisonment 
of  either  description  for  a  term  which  may  extend  to  five  years,  or  with 
fine,  or  with  both. 

431.  Whoever  commits  MISCHIEF  by  doing  any  act  which  ren" 
<lers,  or  which  ho  kno^p  to  be  likely  to  render,  any  PUBLIC  ROADi 
bridge,  navigable  river  oY  navigable  channel,  natural  or  artificial,  im- 
passable or  less  safe  for  t^vellingy  or  conveying  property,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  five  years,  or  with  fine,  or  with  botn. 

432.  Whoever  commits  ^IISCHIEF  by  doing  any  act  which 
causes,  or  which  he  knows  to  bo  likely  to  cause,  an  inundation  or  an 
obstruction  TO  any  PUBLIC  DRAINAGE  attended  with  injury  or 
damage,  shall  bo  punished  with  imprisonment  of  cither  description  for  a 
term  which  may  extend  to  five  years,  or  with  fine,  or  with  both. 

433.  WhoQvei^  commits  MISCHIEF  BY  DESTROYING-  or 
moving  any  L I CtHT- HOUSE  or  other  light  used  as  a  sea-mark,  or 
iiny  sea- mark. -or  buoy,  or  other  thing  placed  as  a  guide  for  na^dgators, 
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or  by  any  acfc  which  roudera  any  Buch  lic^ht-houFfi,  pca-niark.  huoy.  or 
other  sncK  thine:  as  aforopaid  hiS3  npoful  as  a  pnide  tor  navi<ra*ofF.  filial! 
bo  punished  with  imprisonment  of  either  description  for  a  t-omi  T\*hich 
may  extend  to  seven  years,  or  with  fine  or  with  both. 

434.  Whoever  commits  •vtlSCFIIKF  BY  DKSTROYTN'G  or 
movirif^  any  JjA.ND-MAKK  ftxed b)- the  antl\ority  of  a  piblic  sorvaiif. 
or  by  any  act  which  renders  Biich  land- mark  U'fs  nBoful  as  sach,  shal! 
boy)unished  with  impriponment  o^  cither  description  for  a  term  which 
may  extend  to  one  year,  or  with  fine,  or  with  both. 

435.  Whoever  commits  MISCHIEF  BY  FIRE  or  any  cxplopivo 
BiibBtance,  intendinq:  to  cause,  or  knowincjit  to  be  likely  that  ]io  will 
thereby  caiif*e,  DAM A(jrE  to  any  proper  y  to  the  amo  int  of  ONE 
HUNDRED  R U FEES  or  upward.^,  shall  be  puni.shed  with  imprison- 
ment  of  either  description  ior  a  term  which  may  extend  to  seven  years. 
and  shall  also  bo  liable  to  fine. 

436.  Whoever  commits  MISCHIEF  BY  FIRE  or  any  explosive 
substance,  intending  to  cause,  or  knowinc:  it  to  be  likely  that  ho  will 
thereby  cause,  thodestrucrion  o^  any  building  which  ifl  ordinarily  used 
as  a  pi  ace  of  worship,  or  as  a  HUMAN  DW  KLLING,  or  as  a  place  for 
the  custody  of  property,  shall  be  punished  with  transportation  for  life, 
or  with  imprisonment  of  either  d(iscriptiou  for  a  term  which  may  extend 
to  ten  years,  and  shall  also  be  liable  to  fine. 

437.  Whoever  commits  MISC  HIEF  TO  any  decked  vessel  or  any 
A^ESSEL  of  a  burden  OF  TWENTY  TONS  or  upwards,  intending  to 
destroy  or  render  unsafe,  or  knowing  it  to  be  likely  that  he  will  thereby 
destroy  or  render  unsafe  that  vessel,  shall  be  punished  with  imprison - 
meut  of  either  description  for  a  term  which  may  extend  to  ten  years, 
and  shall  also  be  liable  to  fine. 

438.  Whoever  commits  or  attempts  to  commit,  by  FIRE  or  any 
explosive  substance  such  mischief  as  is  described  in  tne  last  PREClt- 
DING  SECTION  shall  be  punished  with  transportation  for  life,  or 
with  imprisonment  ofl*  either  description  for  a  term  which  may  extend 
to  ton  years,  and  shall  also  be  liable  to  fine. 

439.  Whoever  intentionally  RUNS  any  VESSEL  AGROUND 
or  ashore,  intending  TO  COMMIT  THEFT'  of  any  property  contained 
therein,  or  to  dishonestly  misappropriate  any  property,  or  with  intent 
that  such  theft  or  misappropriation  of  property  may  be  committed, 
shall  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  ten  years,  and  shall  also  he  liable  to  fine. 

440.  Whoever  commits  MISCHIEF  having  made  PREPARA- 
TION FOR  causmg  to  any  person  DEATH  or  HURT,  or  wrongful 
restraint,  or  fear  of  death,  or  of  hurt,  or  of  wrongful  restraint,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  five  years,  and  shall  also  be  liable  to  fine. 

Of  Oriminal  Trespaas. 

441.  Whoever  enters  into  or  upon  property  in  the  possession  of 
another  with  intent  to  commit  an  onence,  or  to  intimidate,  insult,  or 

441  ••  Offence"   See  8ec.  2,  Act  27  of  1870,  (P.  C.  poet) 
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annoy  any  person  in  possession  of  such  property,  or  having  lawfully  en- 
t^-v?  I  into  or  upon  ^uc\i  nroportv,  unlawfully  romaine  there  witli  intent 
Ihorvi^y  ii»'i:i!tniiu.ito,  lupilr,  or  annoy  any  pucli  per? an,  or  vrith  in- 
tent to  com  ii;t.  an  olicaLU,  is  eaid  to  commit  CiUMtNAL   THPISi'ASi. 

41-.  Wboevo- commits  criminal  trespass  by  entering  into  or  re- 
mainiuj.:  iu  a.iy  buildlnfr.  tent,  or  vessel  used  as  a  human  dwelling,  or 
n,;iy  Ijuilding  used  as  a  place  for  worship,  or  as  a  place  tor  the  cusiodj 
of  property,   is  suid  to  commit  '*  HOlJSE-TKESPASSr 

E?y\}n'iff^t^. — The  introduction  of  any  part  of  the  criminal  tre=- 
pa.^ser's  body  iu  entcrinqj  is  sufiiciont  to  constitute  hou8e-tres|  aee. 

44:3.  AVhoovor  commits  house- trespass,  bavins^  taken  precautions 
to  conceal  sncli  hous(;-rro-?paps  from  some  person  who  ha8  a  ripfht  to  e^f- 
cludo  or  ojo("-  tlio  t  ?v.5ipttsser  from  the  building,  tout,  or  vees»el  which  is 
the  subject  of  tho  trosi>ikss,  is  said  to  commit  **  LURKING  HOUSE- 
TUKrfPAS^." 

444.  Whoever  commits  lurkinfc  house-trespass  after  snnset  and  be- 
fore sunrise  is  said  to  commit '' LURKING  HOUSE  TRESPASS  BY 
JnIGHT." 

445.  A  ]>erson  is  said  to  commit  *' HOUSE  BREAKING  who 
commits  house-trespass  if  ho  etVects  his  entrance  into  the  house  or  any 
part  of  it  in  any  of  the  six  ways  hereinafrer  described;  or  if,  being  in 
the  house  or  any  part  of  it  for  tlie  purpose  of  committing  an  ofleuce.  or 
having  committed  an  otlonee  therein,  he  quits  the  house  or  any  pan  of 
it  in  any  of  such  six  ways,  that  is  to  say. — 

Firsi, — If  he  ontei*8  or  quits  through  a  passage  made  by  hioiBclf,  or 
by  any  abettor  of  the  house- trespass,  iu  order  to  the  committing  of  the 
house-trespass. 

Secondly. — If  he  enters  or  quits  through  any  passage  not  intended 
by  any  person  other  than  himself  or  an  abettor  of  the  oti'ence  for  homan 
entrance,  or  through  any  passage  to  which  he  has  obtained  access  by 
scaling  or  climbing  over  any  wall  or  building. 

ThirtMy. — If  he  enters  or  quits  through  any  passage  which  he  ot 
any  abettor  of  the^house-trospass  has  opened  in  order  to  the  committing 
of  the  house- trespass  by  any  means  by  which  that  passage  was  not  in- 
tended by  the  occupier  of  the  house  to  be  opened. 

Fourly. — If  he  enters  or  quits  by  opening  any  lock  in  order  to  the 
committing  of  the  house-trespass  or  in  order  to  the  quitting  of  the 
house  after  a  house-trespass, 

Fifthly, — If  he  effects  his  entrance  or  departure  by  using  criminal 
force  or  committing  an  assault,  or  by  threatening  any  person  with  as* 
sault. 

SUihhj. — If  he  enters  or  quits  by  any  passage  which  he  knows  to 
have  been  fastened  against  such  entrance  or  departure,  and  to  have 
boon  unfastened  by  himself  or  by  an  abettor  of  the  house-trospass: 

Explanation. — Any  out-house  or  building  occupied  with  a  hoose, 
and  between  which  and  such  house  there  is  an  imLmeaialo  internal  com- 
munication,  is  part  of  the  house  within  the  meaning  of  this  Section. 

.^  443  to  446.    For  whippiog  6eo  Sec  2  and  3  Act  6  of  1804,  (P.  C.  po«t) 
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JUuttrationi. 
'n}    A  commitA  house-trespass  by  laaluDg  a  hole  throtif^b  the  wall  of  T's  bonae,  and  put- 
ting  his  haad  through  the  apeiture.    This  is  hoiue-brealqug. 

{b)  A  commits  houso-trcspass  by  creeping  into  a  ship  at  a  portxholo  between  decks* 
This  ia  bouse-broaking. 

(c)  A  commits  houso-trespass  by  entering  T's  house  throu^  a  window.  This  is  house- 
breaking, 

((i;  A  commifs  house-trespass  by  entering  T's  house  through  the  door,  haying  opened  a 
/door  vrhich  was  fastened.    This  is  house-breaking. 

(e;  A  commits  house- trespass  by  entering  T's  house  through  the  door,  haTing  lifted  a 
latch  by  putting  a  wire  thiough  a  hole  in  the  door.    This  is  house-breaking. 

( /  y  A  finds  the  key  of  T's  house-door,  which  T  had  lost,  and  commits  house-trespass  by 
4mtcnng  Ts  house  baying  opened  the  door  with  that  key.    This  is  house-breaking. 

{«)  T  is  standing  in  his  door-way.  A  forces  a  passage  by  knocking  T  down,  and  com- 
mits nouse-tresposs  by  entering  the  house.    This  is  house<i>breaking. 

(A)  T,  the  door-keeper  of  Y,  is  standing  in  Y's  door-way.  A  commits  house-trespass  by 
/^ntetiDg  the  bouse,  haying  deten-ed  T  from  opposing  him  by  threatening  to  beat  him.  This 
IS  house-breaking. 

446.  AVhoever  commits  house-breakinp  after  sunset  and  beforo 
eanrise  is  said  to  commit  ''  HOUSE.BBEAKING  BY  NIGHT." 

447.  Whoever  COMMITS  CRIMINAL  TRESPASS  shaU  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  three  months,  or  with  fine  which  may  extend  to  five  hundred 
rupees,  or  with  both, 

448.  Whoever  COMMITS  HOUSE-TRESPASS  shaU  be  pun. 
ishod  with  imprisonment  of  either  description  for  a  term  which  may 
ortend  to  one  year,  or  with  fine  which  may  extend  to  one  thousand 
rupees,  or  with  both. 

449.  Whoever  COMMITS  HOUSE.TRESPASS  in  order  to  the 
committing  of  any  OFFENCE  PUNISHABLE  WITH  DEATH  shaU 
be  punished  with  transportation  for  life,  or  with  rigorous  imprisonment 
for  a  term  not  exceeding  ten  years,  and  shall  also  bo  liable  to  fine. 

450.  Whoever  COMMITS  HOUSE-TRESPASS  in  order  to  the 
committing  of  any  OFFENCE  PUNISHABLE  WITH  TRANSPOR- 
TATION FOR  LIFE  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  not  exceeding  ten  years,  and  shall  also  be  liable 
to  fine. 

451.  Whoever  COMMITS  HOUSE-TRESPASS  in  order  t«  the 
committing  of  any  OFFENCE  PUNISHABLE  WITH  IMPRISON- 
MENT shall  be  punished  with  imprisonment  of  either  description  for  d 
t^rm  which  may  extend  to  two  years,  and  shall  also  bo  liable  to  fine ; 
and  if  the  offence  intended  to  be  committed  is  theft,  the  term  of  the  im- 
prisonment may  bo  extended  to  seven  years. 

452.  Whoever  COMMITS  HOUSE.TRESPASS  having  made 
PREPARATION  FOR  causing  HURT  to  any  person,  or  for  assault- 
ing  any  person,  or  for  wrongfully  restraining  any  person,  or  for  putting 
any  person  in  fear  of  hurt,  or  of  assault,  or  of  wrongful  restraint,  shaU 
be  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

453.  Whoever  COMMITS  LURKING  HOUSE-TRESPASS  OR 
HOUSE-BREAKING  shall  be  punished  with  imprisomnent  of  either. 

12 
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Uescription  for  a  term  which  may  extend  to  two  years,  and  ahall  also  be 
liable  to  fine. 

454.  Whoever  COMMITS  LURKING  HOUSE-TRESPASS, 
OR  HOUSE-BREAKING  in  order  to  the  committing  of  any  OF- 
FENCE PUNISHABLE  WITH  IMPRISONMENT,  shall  be  puii- 
ished  with  impriflonment  of  either  doecription  for  a  term  which  may 
extend  to  three  years,  and  shall  also  bo  liable  to  fine ;  and  if  the  o6enc3 
intended  to  be  committed  is  theft,  the  term  of  the  imprisonment  may 
be  extended  to  ten  years. 

455.  Whoever  COMMITS  LURKING  HOUSE-TRKSPASS  or 
HOUSE-BREAKING,  having  made  PREPARATION  FOR  caiisinp 
HURT  to  any  person,  or  for  assaulting  any  person,  or  for  wrongfully 
restraining'  any  person,  or  for  putting  any  person  iu  fear  of  hur^  or  of 
assault,  or  of  wrongful  restraint,  shall  be  punished  witli  imprisonment 
of  either  doecription  for  a  term  which  may  extend  to  ton  years,  and 
shall  also  be  liable  to  line. 

456.  Whoever  COMMITS  LURKING  HOUSE-TRESPASS  BY 
NIGHT,  or  HOUSE-BKKAKING  BY  NIGHT,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  three  years,  and  shall  also  be  liable  to  tine. 

457.  Whoever  COMMITS  LURKING  HOUSE-TRESPASS  UY 
NIGHT,  or  H -USE-BREAKING  BY  NIGHT,  in  order  to  the  com- 
mitting of  any  OFFENCE  PUNISHABLE  WITH  IMPRISONMENT 
Bjiall  be  punished  with  imisrisonment  of  either  description  for  a  term 
which  may  extend  to  five  years,  and  shall  also  be  liable  to  fine ;  and  it* 
the  offence  intended  to  be  committed  is  theft,  the  term  of  the  imprison- 
ment may  be  extended  to  fourteen  years. 

458.  Whoever  COMMITS  LURKING  HOUSE-TRESPASS  BY 
NIGHT,  or  HOUSE-BREAKING  BY  NIGHT,  having  made  PRE- 
PARATION FOR  causing  HURT  to  any  person,  or  for  assaulting  any 
person,  or  for  wrongfully  restraining  any  person,  or  for  putting  any 
person  in  fear  of  hurt  or  of  assault,  or  of  wrongful  restramt,  shall  be 
punished  with  imprisonment  of  either  description  for  a  term  which  may 
extend  to  fourteen  years,  and  shall  also  be  liable  to  fine. 

459.  Whoever,  whilst  committing  LURKING  HOUSE-TRES- 
PASS or  HOUSK-BKEAKING,  causes  GRIEVOUS  HURT  to  anv 
person,  or  attempts  to  cause  death  or  grievous  hurt  to  any  person,  shall 
oe  punished  with  transportation  for  life,  or  imprisonment  of  either  de- 
scription for  a  term  wnich  may  extend  to  ten  years,  and  sh^  also  be 
liable  to  fine. 

480.  If  at  the  time  of  the  committing  of  LURKING  HOUSE- 
TRESPASS  BY  NIGHT,  or  HOUSK-BREAKING  BY  NIGHT,  any 
person  guilty  of  such  offence  shall  voluntarily  cause  or  attempt  to  cause 
DEATH  OR  GRIEVOUS  HURT  to  any  person,  every  person  jomtly 
ooncerned  in  committing  such  lurking  house-trespass  by  night  or  nouse- 
breaking  by  night,  shall  be  punished  with  transportation  for  life,  cr 
with  imprisonment  of  either  description  for  a  term  which  may  extend  to 
tea  yeansy  and  shall  also  be  liable  to  fine. 
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1-61.  Whoever  dishonestly,  or  with  intent  to  commit  mischief, 
BHEAKS  OPEN  or  unfastens  any  CLOSED  BEGEPTACLE  which 
contains,  or  which  he  belie vas  to  contain  property,  shall  bo  panished 
n-ith  imprioonmont  of  either  description  for  a  term  which  may  extend  to 
two  years,  or  with  fine,  ct  with  both. 

462.  Whoever  being  ENTRUSTED  WITH  any  CLOSED  EE- 
<  JEPTACLE  which  contains,  or  which  he  believes  to  contain  property, 
wittiout  havinjuf  authority  to  open  the  same,  dish3nestly,  or  with  mt^nt 
r-o  commit  mischief,  BREAKS  OPEN  or  unfastens  that  receptacle,  shall 
l»o  punished  with  imprisonment  of  either  description  for  a  term  which 
may  extend  to  three  years,  or  with  fine,  or  with  both. 


CHAPTER  XVIII. 

t)f  Offences  relating  to  Documents  and  to  Trade 

or  Property-Marks. 

4'6?.  Whoever  makes  any  false  document,  or  part  of  a  document. 
Tith  intont  to  cause  damage  or  injury  to  the  public  or  to  any  person,  or 
r  >  support  anv  claim  or  title,  or  to  enter  into  any  express  or  implied 
contract,  or  with  intent  to  commit  fraud,  or  that  fraud  may  be  commit- 
ted, commits  FOUGEPkY. 

464.    A  person  is  said  to  MAKE  A  FALSE  DOCUMENT— 

First — Who  dishonestly  or  fraudulently  makes,  signs,  seals,  or  ex- 
ecutes a  document  or  part  of  a  document,  or  makes  any  mark  denot-rtg 
the  execution  oi  a  document,  with  the  intention  of  causing  it  to  be  be- 
lieved that  such  document  or  part  of  a  document  was  made,  signed, 
sealed,  or  executed  by,  or  by  the  authority  of  a  person,  by  whom  or  by 
Tvhosc  authority  he  knew  that  it  was  not  made,  signed,  sealed,  or  exccu^ 
ted,  at  a  time  at  which  he  knows  that  it  was  not  made,  signed,  sealed, 
or  executed ;  or — 

SecoTuUy. — Who,  without  lawful  authority,  dishonestly  or  fraudu- 
lently, by  cancellation  or  otherwise,  alters  a  document  in  any  material 
part  thereof,  after  it  has  been  made  or  executed  either  by  himself  or  by 
any  other  person,  whether  such  person  be  living  or  dead  at  the  time  of 
such  alteration  ;  or — 

TMrdly. — Who  dishonestly  or  fraudulently  causes  any  person  to 
Bign,  seal,  execute,  or  alter  a  document,  knowing  that  such  person,  by 
reason  of  unsoundness  of  mind  or  intoxication,  cannot,  or  that  by  reason 
of  deception  practised  upon  him  he  does  not,  know  the  contents  of  the 
document  or  the  nature  of  the  alteration. 

Hhistratwnf, 

fa)  A  has  a  letter  of  credit  upon  B  for  Ropcea  10,000  written  by  T.  A  In  order  to  de- 
fTinci  B,  adds  a  cypher  to  iho  10,0<)0,  and  makes  tlie  sum  100.000  intending  that  it  may  be  bf*- 
Ji  jved  by  B  tiiat  T  so  \n^to  the  letter.    A  has  committed  forgery. 

(6)  A,  vithont  T's  authority,  affixes  T's  wal  to  a  document  purporting  to  bo  a  conrcv- 
anc©  of  an  estate  from  T  to  A,  xvith  the  intention  of  selling  the  estate  to  B,  and  thereby  nb- 
tainiag  from  B  the  purchase  raone^*.    A  has  committed  forgcr>'. 

Chap.  18.    As  to  the  sanction  ratjuireti,  in  certain  '^nr'H  for  \. o.-c-'nt-.on  \in«lor  ^eo.    I'v, 
'471,  47o,  and  476  Sec  Criminal  nroccduit;  Cede. 
403  Document    'lelhiod  in  S-.c  2?,  .-nc. 
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U)  A  pipJu  np  a  cheque  OD  &  b^nkflr  signed  by  B,  payable  to  \><>;irer.  batwi*hoti*  ar> 
aum  h  aring  been  inserted  m  the  cheque.  A  fraudulently  fiUa  np  Uu)  cheque  by  insemng  tu 
torn  o  f  ten  thoitaand  rupee*.    A  commits  forgeiy. 

id)  A  learea  with  B,  hia  a^rent,  a  cheque  dn  a  banker  tignc^l  by  A,  without  io-^^'T+iP^  th- 
•nm  payable,  and  authoriaea  B  to  fill  up  the  chrque  by  inaerting  a  eum  not  exc^'p^.iru,'  up 
thouaand  nipeMforthe  purpose  of  making  certain  paymenta.  B  fraudulently  flllaup  tL 
cheque  by  inaerting  the  turn  of  twenty  thousand  rupees.    B  commits  forgeiy. 

(e)  A  draws  a  Mil  of  exchange  on  himself  in  the  name  of  B  without  B's  authority.  tntrD-i  - 
ing  to  discount  it  at  a  genuine  bul  with  a  banker,  and  intending  to  take  np  the  bill  rm  i^ 
maturity.  Here,  aa  A  draws  the  bill  wiMi  intent  to  deceirc  the  banker,  by  leadirff  him  tf 
suppose  that  1m>  hid  the  security  of  B,  and  thereby  to  discount  the  bill,  A  H  guilty  oT  forger?- 

I/)  T's  will  eontnin?  these  words.—**  I  direct  that  all  my  remaining  proper*y  l>e  equillv 
ditided  between  A,  B,  and  ('."  A  dishonestly  arratc'hea  out  B's  name,  intending" tba.t  i:  ma/ 
be  behoved  that  the  whole  was  left  to  himbelf  and  C.    A  has  committal  forgery. 

(g)  A  endorses  a  Ooremment  Promissory  note,  and  raake«  it  payable  to  T  orht<oni->r 
by  writinpr  on  the  l»ill  the  words  **  pay  to  T  or  his  order,"  and  signing  the  endcnr/^Tnert.  B 
dishonestly  « rases  the  words  "  pay  to  T  or  his  order,"  and  thereby  oontcita  liiCbpc  cial  eudo  »t- 
ment  into  a  blank  endorsement.    B  commits  foigcry. 

^h]  A  soils  and  conveys  an  ostAto  to  T.  A  afterwards,  in  order  to  defraud  T  ofhisfs* 
tate,  execu*e8  a  coDveyanix>  ot  the  same  est.i^o  to  B.  dat^ni  sixmon'lfs  eailier  thin  *h^  dite 
of  the  conTeviUice  to  T,  intending  it  to  be  bf  liovr-d  that  he  had  conveyed  tha  cst.vto  to  B  bt- 
fore  he  conveyed  it  to  T.    A  has  committed  foi^-ciy. 

(i)  T  di-^tates  his  will  to  A.  A  intentionally  wii^^es  down  a  dlflfercnt  legatee  f.-om  th" 
legatee  nameii  by  T,  and  by  reprosen+^ing  to  T  that  ho  has  prepared  the  will  according  to  Lii 
instructions,  induces  T  to  niisn  the  will.    A  has  committed  forgery. 

(J  )  A  writes  a  lottor  and  sismi  it  wi'^h  B's  ninte,  without  B's  ari*hority,  eertifvin^  tJmt 
A  is  a  man  of  good  character,  and  in  distresse*!  circumstnnc<f»  from  unforeseen  misfortune*, 
intending  by  means  of  such  letter  to  obtain  alms  from  T  and  otlier  i)er8on8.  Ifcre.  ajt  .\ 
made  a  false  document  in  order  to  induce  T  to  part  with  piroperty,  A  haA  committed  forger? 

(k)  A .  without  B's  anMiority,  writes  a  letter  ond  signs  it  iu  B'S  name,  eertifving  to  A's 
character,  intending  tlioreby  to  obtain  employment  under  T.  A  has  ooraraitted  fon?ery  iniw- 
murh  as  he  intended  to  deceive  T  by  the  forged  certiUjate,  and  thereby  to  induce  T  to  cn»ar 
into  an  express  or  implied  contract  for  service. 

E^'plaimtion  1. — A  man's  signature  of  his  own  name  may  amount 
to  forgery. 

Tllu4tratwns. 

fa)  A  signs  his  own  nime  to  a  bill  of  exchange  intending  that  it  may  be  believed  thst 
the  bill  was  drawn  by  another  person  of  the  aam^  name.    A  has  committed  forgery, 

{b)  A  xvritcs  the  word  "  accepted"  on  a  piece  of  paper  and  signs  it  with  Ts  name,  m 
order  that  B  may  afterwards  write  on  the  paper  a  bill  of  exchange  drawn  by  B  upon  T.  wi 
kicgociate  the  bill  as  though  it  had  beeh  accepted  by  T.  A  ia  guilty  of  forgery;  and  ifB. 
knowing  the  fiact,  draws  the  bill  upoil  the  paper  ptirsuant  to  A's  intention,  B  is  also  guilty  of 
forgery. 

(c)  A  picks  up  a  bill  of  exchange  paydblo  to  the  order  of  a  different  person  of  the  same 
name.  A  endorses  the  bill  in  his  own  name,  intending  to  cause  it  to  be  belic'Vi'd  that  it  was 
endorsed  by  the  person  to  whoso  order  it  was  payable.    Here  A  has  committed  forg«a7. 

{d)  A  purchases  an  estate  sold  under  execution  of  a  decree  agoitlst  B.  B,  after  tbo 
seizure  of  the  estate  in  collusion  with  T,  executes  a  lease  of  the  estate  to  T  at  a  nominal  rent, 
and  for  a  long  period,  and  dateo  the  loose  si:C  months  prior  to  the  seizure,  with  intent  to  de- 
fraud A.  and  to  cause  it  to  be  believed  that  the  lease  was  granted  before  the  seizure.  B, 
though  no  executes  the  lease  in  his  ovm  namb,  commits  forgery  by  antedating  it. 

(e)  A,  a  trader,  in  anticipation  of  insolvency,  lodges  effects  with  B  for  A*9  btoefit,  snd 
with  intent  to  defhind  hia  creditors,  and  in  order  togivo  a  colour  to  the  trans  iction  writes  s 
promissory  note  binding  himself  to  pay  to  B  a  sum  for  value  received,  and  antedates  the  note 
int&Duling  that  it  may  be  believed  to  have  been  made  before  A  was  on  the  point  of  insolvaocy 
A  has  committed  forgery  imder  the  first  head  of  the  definition. 

Explanation  2.— The  making  of  a  false  document  in  the  name  of  a 
fictitious  person,  intending  it  to  be  believed  that  the  document  wan 
made  by  a  real  person,  or  in  the  name  of  a  deceased  person,  intending 
it  to  be  believed  that  the  document  was  rdado  by  the  person  in  his  life* 
time,  may  amount  to  forgery. 
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A  .1t?iw^  a  bill  of  fx«'Iung"  ui^on  a  flcrinoug  person,  an«l  fnudulciltlr  accept n  thn 
Mil  m  t)ie  namo  of  tuib  fictirious  pcisoa  with  intent  to  no^tiito  it;  A  commi  ^ 
forgaj. 

4Cx  Who-jver  COMMITS  FOUGERY  Bhall  bo  puuiahod  with 
iiripriHoanl^at  of  oithuT  description  for  a  torm  which  tnay  extend  to  two 
yoars»  or  with  fine,  or  with  both. 

466.  AVhoorcr  FORGES  a  dociinlont  purporting  to  bo  a  RE* 
C^)RD  oi*  prricecdinor  OF  or  in  a  COURT  of  Justice,  OR  a  REGISTER 
of  Birth,  l^a^tism,  Manianro,  or  Burial,  or  a  Register  kept  by  a  public 
servant  as  such,  O'  a  certificate  or  document  purpotrinpj  to  bo  made  by 
apublii^  .«^ol*vant  in  hip  official  caparitr,  oi*  an  authority  to  institute  or 
dofv^ud  a  suit,  or  to  take  any  procCediiijEC  therein,  Or  to  confopp  judgmouti 
or u  power  of  attorney,  shall  bo  punished  with  imprisonment  of  either 
«l'v-;cri  tion  for  a  term  which  may  extend  to  seven  j'Cars,  and  shall  also 
t)  )  liaMo  to  fine. 

467,  AVhoovcr  FORGES  a  document  which  purports  to  bo  a 
VALUABLK  SIv'UKFrY,  or  a  will,  or  an  authority  to  adopt 
a  son  or  whicii  ])ur|)ortfi  to  givo  authoHty  to  any  person  to  mako 
or  tra'ipfor  any  valuable  security,  or  to  receive  the  principal,  interest,  or 
dividends  thereou  Or  to  rccoive  or  deliver  any  money,  moveable  proper- 
ty, or  vaUiable  security,  or  any  document  purportint^  to  bo  an  acquit 
tance  or  receipt  acknrtwledcrin.i;  the  i  ay  men  t  of  money,  or  an  acquittance 
or  rcc^jipt  for  the  delivery  of  any  nioveiiMe  property  or  valuable  securit}', 
shall  be  punished  with  transportation  for li»e  or  wiih  imprisonment  of 
nither  description  for  a  term  which  may  extend  to  ten  years,  and  shall 
also  bo  liable  to  fine. 

46S.  Whoever  C0:M.\I[TS  FORGERY  intendin<?  that  the  docu- 
mont  forged  shall  bo  used  FOR  the  purpose  of  CHEATING  shall  bo 
punished  with  imprisonment  of  either  description  for|a  term  which  may 
extend  to  seven  years,  and  shall  also  bo  liable  to  fine. 

469.  Whoever  COMMITS  FORGERY  intending  that  the  docu- 
ment  forged  shall  harm  the  REPUTATION  of  any  party,  or  knowing 
thau  it  is  likely  to  be  used  for  that  purpose,  shall  be  punished  with  im- 
prisonment of  either  description  for  a  t^rm  which  may  extend  to  threo 
years,  and  skall  also  be  liable  to  fine. 

47i>.  A  false  document  made  wholly  or  in  part  by  forgery  is  desig- 
nated '*a  FORGED  DOCUMENT." 

471.  Wh6ever  fraudulently  or  dishonestly  USES  as  genuine  any 
document  which  he  knows  Or  has  reason  to  believe  to  be  a  FORGED 
DOC  UMKNT  shall  be  punished  in  the  same  manner  as  if  he  had  forged 
such  document. 

472.  Whoever  makes  or  COUNTERFEITS  any  SEAL,  plate,  or 
other  instrument  for  making  an  impressicin,  intending  that  the  same  shall 
be  used  FOR  THE  PURPOSE  OF  committing  any  FORGERY  which 
would  be  punishablo  UNDER  SECTION  467;  or  with  such  intent  has 
in  his  possession  any  such  seal,  plate,  or  Other  instrument,  knowing  the 
same  to  bo  counterfeit,  shall  be  punished  with  transportation  for  life,  or 

466  to  469.  The  offender  ia  also  liablo  to  Tfhi]f*ising  in  addition  on  a  second  conviction 
Sc9  fect'   4,  Act  6  of  13C4,  (P.  C.  post.) 
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?)  ri.*\Ai.  (oirr.  A«  t  4o  o:  13'". 

vriih  impriscmiurnt  of  citlior  description  for  a  tenii   ^'hicli    may   oxtocJ 
to  eorou  years,  and  Bhall  alscy  bo  liable  to  fine, 

473.  Whoever  makes  or  COUNTERFEITS  any  SEAli,  plate,  o: 
other  TQStriiment  for  makin/^  an  impression,  intending  that  the  Fame 
Bhall  bo  uf?ed  FOR  THK  PUIIPOSE  OF  committiag  any  FORGI'RY 
which  would  bo  punishable  under  any  Sectiota  of  this  Chapter  OTHER 
THiVN  SECTION  4f>7;  or  with  such  intent  has  in  his  potiscsaion  any 
nuch  seal,  plato,  or  other  instrumout,  knowing  the  same  to  bo  counter- 
foit.  shall  be  punished  with  imprisonment  of  cither  description  for  a 
term  which  may  extend  to  pcn  eu  ycar^,  and  shall  also  be  liable  t-o  fiao. 

474.  AVhoevor  HAS  in  Mb  POSSESS  FOX  any  DOCT'MKM. 
knowing  thoF.iuic  tobe  t'OllGKD,  a!»d  INTENDIN(t  tha*.  thi:  fuz^'- 
shall  fraudulently  or  diMionestly  BK  USED  AS  ti>:Ni;i:NE.  *=:hali,  i:' 
the  document  is  one  of  the  description  mentioned  in  Section  4<>'!,  be 
punished  with  imprisoameut  of  either  deBcri])tion  fo^  a  term  nluc-h  ma\ 
extend  to  seven  years,  and  shall  also  be  liable  to  fine  :  arid  if  the  drx'u- 
ment  is  one  of  the  description  mentioned  in  Section  407,  shall  !»* 
punished  with  transportation  for  life,  or  with  imprisonment  oi  eithrr 
description  for  a  term  which  may  extend  to  sovon  years,  and  shall  dsc 
bo  liable  to  fine. 

475.  Whoever  COUNTERFEITS  upon,  or  in  tho  substance  of 
anv  material,  any  device  or  MAHK  used  FOR  the  purpose  ot  AU- 
TflENTICATiXU  any  DOCUMENT  DESCRIBED  IN  SECTION 
467,  intending  thati  such  device  or  mai*k  shall  be  used  for  tho  purpos:? 
of  giving  tho  appearance  of  authenticity  to  any  document  thea'  forged  or 
thereafter  to  be  forged  on  such  material,  or  who.  with  such  intent,  has 
in  his  possession  any  material  upon  or  in  the  substance  of  which  any 
such  device  or  mark  has  been  counterfeited,  shall  be  puaished  wii 
transportation  for  life,  or  with  imprisonment  of  either  description  for  ft 
tarm  which  miay  extend  to  seven  years,  and  shall  also  be  liable  to  fine. 

476.  Whoever  COUNTEUFEITS  upon  or  in  tho  substance  of  acy 
material  any  device  or  MARK  used  FOR  the  purpose  ot  AUTHE^• 
TICATINU  any  DOCUMENTS  described  in  SECTION  467,  intending 
that  such  device  or  mark  shall  bo  used  for  the  purpose  of  giving  the 
appearance  of  authenticity  to  any  document  then  forged  or  thereafter 
to  be  forged  on  such  material,  or  who,  with  such  intent,  has  in  Lis 
possession  any  material  upon  or  in  the  substance  of  which  any  snch 
device  or  mark  has  been  counterfeited,  shall  be  punished  with  imprison- 
ment of  either  description  for  a  term  which  may  extend  to  seven  years, 
and  shall  also  be  liable  to  fine. 

477.  AVhoever  FRAUT^ULENTLY  or  dishonestly,  or  with  intent 
to  cause  damage  or  injury  to  the  public  or  to  any  person,  CANCELS, 
destroys,  or  defaces,  or  attempts  to  cancel,  destroy,  or  deface,  or  se- 
cretes, or  attempts  to  secrete  any  docunient  which  is  or  purports  to  be  a 
will  or  an  authority  to  adopt  a  sdn,  or  any  VALUABLE  SECURITY, 
or  commits  mischief  in  respect  to  shch  docuitient,  shall  bo  punished  with 
transportation  for  lite,  or  with  imprisonment  of  cither  description  tof 
a  term  wh'ch  may  c>:tcnd  to  .«:o"cn  'oars,  a:jd  shall  also  be  liable  tofiae. 
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Of  Trade  and  Property  Marks. 

47y.  A  mark  uacd  i'or  deiiotino^  that,  goods  have  hoon  made  or 
manufacturod  by  a  particular  poi-noD  or  at  a  particular  ti in o  or  pluoe,  or 
that  they  are  oi  a  particular  quality,  is  called  a  *'  TliADJiI-MALK." 

479.  A  mark  used  for  denoting  that  moveable  property  belongs 
to  a  particular  person  is  called  a  **  rhUf*ERTY-MAUk;* 

48.)  AVhoovor  roarks  aay  goods,  or  any  case,  package,  or  other 
rocepuvcie  containing  goods,  or  uses  any  caeo,  package,  or  other  re- 
ceptaclo  with  any  mark  thereon,  with  the  intention  of  causting  it  to  b« 
believed  that  the  goods  so  marked,  or  auy  goods  contained  in  any  Bnch 
case,  packar^o,  or  rocoptacle  so  marked,  wero  mndo  or  manufactured  by 
any  por?oa  by  whom  they  were  not  made  or  manufactured,  or  thai  they 
wero  made  or  manufactured  at  any  time  or  place  at  which  they  wero 
not  mado  or  manufactured,  or  that  thoy  are  of  a  particular  qualicv  of 
which  thoy  are  not,  is  said  TO  USE  A  FALSE  TKADE  MAUK, " 

4S1.  W'hoever  marks  any  moveable  property  or  goods,  or  any 
case,  packas^e,  or  other  receptacle  containing  moveable  propei-ty  or 
goods,  or  uses  any  case,  packa^^'e,  or  other  rece-ptaclo  having  any  mark 
thereon,  with  the  intention  of  cansing  it  to  be  believed  that  the  proper- 
ty or  goods  so  marked,  or  any  propert}'  or  goods  contained  in  any  case, 
package,  or  other  receptacle  so  marked,  belong  to  a  person  to  whom 
they  do  not  belong  is  said  to   USE  A  FALSE    PROPERTY-MARK. 

482.  Whoever,  USES  ANY  FALSE  TRADE-MARK  OR  any 
FALSE  PUOPEUTY  MARK  with  intent  to  deceive  or  injure  any  y  er- 
son  shall  be  punished  with  imprisonment  of  cither  description  ior  a 
term  which  may  extend  to  one  year,  or  with  fine,  or  with  both. 

483.  Whoever,  with  intent  to  cause  damage  or  injury  to  the  public 
or  to  any  person,  knowingly  COUNTERFEITS  any  TRADE  or  PKO- 
PEHTY  MARK  used  by  any  other  person  shall  be  punished  with  im- 
prisonment of  either  description  for  a  term  which  may  extend  to  ti^-o 
years,  or  with  fine,  or  with  ooth. 

484.  Whoever,  with  intent  to  cause  damage  or  injury  to  the  pub- 
lic or  to  any  person,  knowingly  COUNTERFEITS  any  property -mark 
used  by  a  public  servant,  or  any  MARK  USED  BY  a  PUBLIC  SER- 
VANT  to  denote  that  any  property  has  been  manufactured  by  a  particu- 
lar peraon,  or  at  a  particular  time  or  place,  or  that  the  same  is  or  a  par- 
ticular quality 4  or  has  passed  through  a  particular  office,  or  that  it  is 
enutled  to  any  exemption,  or  uses  as  genuine  any  such  mark  knowing 
the  same  to  be  counterfeit,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  which  may  extend  to  three  years,  and  shall 
also  be  liable  to  fine. 

485.  Whoever  MAKFS  or  has  in  his  possession  any  die,  plate,  or 
other  INSTRUMET  FOR  the  purpose  of  makmg  orCOUN'l  EllFEIT. 
ING  any  public  or  private  property  or  trade  MARK,  with  intent  to  use 
the  same  for  theporpose  ofconnteneiting  such  mark,  or  has  in  his  poBsoa- 
sion  any  such  property  or  trade  mark  with  intent  that  the  same  shall  be 
used  for  the  purpose  of  denoting  that  any  goods  or  merchandise  were 
made  or  manufactured  by  any  particular  person  or  firm  by  whom  they 
were  not  made,  or  at  a  time  or  place  at  which  they  were  not  made,  or 
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Ilia*,  t'lr^v  !in'of  a  |»arii('iilar  quality  of  wliicli  ilioy  ar*  uot,  or  ihar  thev 
h  Uonj?  io  a  p*'r?on  to  whom  they  do  not  beloug.  shall  be  punished  vrlth 
impriBonmLMit  of  either  description  for  a  f*iTn\  Tvhichinar  t-xrcad  to 
throa  yearj?,  or  with  tiuo,  or  with  both. 

4SG.  Whoever  SELLS  aay  GOODS  WITH  A  COUNTERFRIT 
]>ro^rty  or  trade  MAUK,  whether  public  or  private.  alRxed  to  or  iui. 
jirossod  urK>u  the  eauie  or  U()oq  auy  case,  wrapper,  or  receptacle  iu 
which  such  irojd-'  are  packed  or  coataiuei,  kaowiuc^  tha:  such  mark  is 
forfrod  or  co'interfoit,  or  that  the  same  has  been  affixed  to  or  impresstnl 
upon  any  good^^  or  merchaadisj  not  manufactured  or  made  by  the  per- 
Hon,  or  at  thotimo  or  ])lace  indicated  by  such  mark,  or  that  they  are  m*: 
of  the  quality  indicated  by  such  mark,  with  intent  t.)  deceive,  injure,  or 
damaze  any  person  shall  be  punished  with  imprisonment  of  either 
deBcripciou  for  a  term  which  may  extend  to  one  year,  or  with  fine,  or 
with  both. 

487.  Whoever  PRAUDULEXTLY  MAKES  any  FALSE  MARK 
UPON  any  package  or  HECKPTACLE  containing  goods,  with  iixtiui 
to  cause  any  public  servant  or  any  other  person  to  believe  that  such 
])ackage  or  receptacle  contains  goods  whicn  itdo38  not  contain  or  that 
it  does  not  contain  poods  which  it  does  contain  or  that  the  goods  con- 
tained in  such  packa  ?e  or  receptacle  are  of  a  nature  or  quality  ditfereut 
from  the  real  nature  or  quality  thereof,  shall  be  punished  with  imprison- 
ment  or  either  description  for  a  term  which  may  extend  to  three  years, 
or  with  fine  or  with  both. 

4S8.  Whoever  FRAUDULENTLY  MAKES  USE  OF  any  SUCH 
FALSE  MARK  with  the  intent  last  aforesaid,  knowing  such  mark  to 
be  talse,  shall  be  punished  in  the  manner  mentioned  in  the  last  preced- 
ing Section. 

489.  Whoever  REMOVES,  destroys,  or  defaces  any  PROPERTY- 
MARK,  intending  or  knowing  it  to  be  likelv  that  he  may  thereby  cause 
injury  to  any  person,  shall  be  punished  with  imprisonment  of  either  des- 
cription for  a  term  which  may  extend  to  one  year,  or  with  fine,  or  with 
both. 


CHAPTER  XIX. 
Of  the  Criminal  Breach  of  Contracts  of  Service. 

490.  Whoever  being  BOUND  by  a  hiwful  contract  TO  EENDER 
his  personal  SERVICE  in  conveying  or  condaccing  any  person  or  any 
property  from  one  place  to  another  place,  or  to  act  as  servant  to  any  per- 
son DURING  A  VOYAGE  or  JOURNEY,  or  to  guard  any  person  or 
property  daring  a  voyage  or  jom'ney,  voluntarily  OMITS  so  to  do  ex- 
cei't  in  the  case  of  illness  or  ill-treatment,  shall  bo  punished  with  im- 
prisonment of  either  description  for  a  term  which  may  extend  to  one 
month,  or  with  fine  which  may  extond  to  one  hundred  rupees,  or  with 
both. 

lUuttrations, 
A,  a  pal&oquin  bearer,  being  boxind  by  legal  oontraet  to  carry  T  from  oaa  plaoa  to 
ruai  away  m  the  middle  of  tne  stage.    A  oaa  committed  the  offlenoo  defined  in  this 


anotW, 
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AjCT    ii)   OF    i86('.  OPFENCi:S    AGAINST    MARRIAGE.  93 

(h)  A,  aoool^.  beiog^ouud  by  lawful  contract  to  carry  T'l  bamaga  from  ont  place 
ic  another,  throws  the  baggage  away.  A  haa  committed  the  offence  deflnad  in  thif 
cection. 

(,c]  A.  a  proprietor  of  bullocks,  being  bound  by  legal  contraot  to  oonm  gooda  on  hJj 
bulioclu  from  one  place  to  another,  illegally  omits  to  do  so.  A  haa  oommittea  the  ojfenoe  de- 
fined in  this  section. 

{d)  A,  by  unlawful  means,  compels  B,  a  cooly,  to  carry  his  baggage.  B,  in  the  conrte  of 
the  journey,  puu  down  the  baggage  and  runs  away.  Here,  as  B  was  not  lawftillf  bound  to 
carry  the  ba^age,  he  has  not  committed  any  offence. 

ExpianaUon.'^lt  h  not  necessary  to  this  offence  that  the  contract 
choald  oe  made  with  the  person  for  whom  the  service  is  to  be  perform* 
ed.  It  is  sufifieient  if  the  contract  is  legally  made  with  cmy  person, 
either  expressly  or  impliedly,  by  the  person  who  is  to  perform  the 
service. 

IliustrtUion. 

A  contracts  with  a  Dak  Company  to  drive  his  carriage  for  a  month.    B  employs  the  dak 

company  to  convey  him  on  a  journey,  and  during  the  month  tiie  company  supplies  B  with  a 

carrukge  which  is  driven  bj  A.    A,  in  the  course  of  the  journey,  voluntarily  leaves  the  caxri- 

age.    Here,  although  A  did  not  4x>ntract  with  B,  A  is  guilty  of  an  offenoe  under  this  section. 

491.  Whoever  being  BOUND  bv  a  lawfal  contract  TO  ATTEND 
on  or  to  supply  the  wants  of  any  PERSON  who,  by  reason  of  youth, 
or  of  unsounmiess  of  mind,  or  of  a  disease  or  bodily  weakness,  is 
HELPLESS  or  incapable  of  providing  for  his  own  safety,  or  of  sup- 
plying his  own  wants,  voluntarily  OMITS  so  to  do,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  three  months,  or  with  fine  which  may  extend  to  two  hundred  rupees, 
or  with  both. 

492.  Whoever  being  bound  by  lawful  contract  in  writing  to  work 
for  another  person  as  an  artificer,  workman,  or  labourer,  for  a  period  not 
more  than  three  years,  at  any  place  within  British  India  to  which,  by 
virtue  of  the  contract,  he  has  been  or  is  to  be  CONVEYED  AT  the 
EXPENSE  of  such  other,  voluntarily  DESERTS  the  SERVICE  of 
tiiat  other  during  the  continuance  of  ms  contract,  or  without  reasonable 
cause  refuses  to  perform  the  service  which  he  has  contracted  to  per* 
form,  such  service  being  reasonable  and  proper  service,  shall  be  pun- 
ished with  imprisonment  of  either  description  for  a  term  not  exceeding 
one  month,  or  with  fine  not  exceeding  double  the  amount  of  such  ex« 
pense,  or  with  both,  unless  the  employer  has  ill-treated  him  or  neg« 
lected  to  perform  the  contract  on  his  part. 


OHAPTER  XX. 
Of  Offences  relating  to  Marriage. 

493.  Every  man  who  BY  DECEIT  CAUSES  any  WOMAN  who 
is  not  lawfully  married  to  him  to  believe  that  she  is  lawfuUy  married  to 
him,  and  TO  COHABIT  or  have  sexual  intercourse  with  him  in  that 
belief,  shall  be  punished  with  imprisonment  of  either  description  for  » 
term  which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

494.  Whoever  HAVING  A  HUSBAND  OR  WIPE  LIVING, 
MARRIES  in  any  case  in  which  such  marriage  is  void  by  reason  of  its 
taking  place  during  the  life  of  such  husband  or  wife,  shall  be  punished 
with  imprisonment  of  either  description  for  a  term  which  may  extend 
to  seven  years,  and  shall  also  be  liable  to  fine. 

13 
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Exception. — This  section  does  not  extend  to  any  person  whose  mar- 
riage  witn  such  husband  or  wife  has  been  declared  void  by  a  Coart  of 
competent  jturisdiction ;  nor  to  any  person  who  contracts  a  marriage 
during  the  life  of  a  former  husband  or  wife,  if  such  husband  or  wife,  at 
the  time  of  the  subsequent  marriage,  shall  have  been  continually  absent 
from  such  person  for  the  space  of  seven  years,  and  shall  not  have  been 
heard  of  by  such  person  as  being  alive  within  that  time  ;  provided  the 
person  contracting  such  subsequent  marriage  shall,  before  such  marri- 
age takes  place,  inform  the  person  with  whom  such  mairiage  is  con- 
tracted of  the  real  state  of  facts  so  fiEir  as  the  same  are  within  ms  or  her 
knowledge. 

495.  Whoever  commits  the  oficuce  defined  in  the  last  preceding 
section  having  CONCEALED  from  the  person  with  whom  tne  subse- 
quent marriai^eis  contracted  the  fact  of  the  FORMER  MARRIAGE 
snail  be  punished  with  imprisonment  of  either  description  for  a  term 
which  may  extend  to  ten  years,  and  shall  also  be  liable  to  fine. 

496.  Whoever  DISHONESTLY  or  with  a  fraudulent  intention 
goes  through  the  CEREMONY  OF  BEING  MARRIED,  knowing  that 
be  is  not  tnereby  lawfully  married,  shall  be  punished  with  imprison- 
ment  of  either  description  for  a  term  which  may  extend  to  seven  rears, 
and  shall  also  be  liable  to  fine. 

497.  Whoever  has  sexual  intercourse  with  a  person  who  is,  and 
whom  he  knows  or  has  reason  to  believe  to  be  the  wife  of  another  man. 
without  the  consent  or  connivance  of  that  man,  such  sexual  intercourse 
not  amounting  to  the  offence  of  rape,  is  guilty  of  the  offence  of  ADUL- 
TERY, and  shall  be  punished  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  five  jears,  or  with  fine,  or  with  both. 
In  such  case  the  wife  shall  not  be  punishable  as  an  abettor. 

408.  Whoever  takes  or  ENTICES  AWAY  any  WOMAN  who  is 
and  whom  he  knows  or  has  reason  to  believe  to  be  the  WIFE  of  any 
other  man  from  that  man,  or  from  anyperson  having  the  care  of  her 
on  behalf  of  that  man,  WIT:^  INTENT  that  she  m^y  have  illicit  in- 
tercoone  with  any  person,  or  conceals  or  detains  with  that  intent  any 
micii  woman,  shaU  be  punished  with  imprisonment  of  either  description 
for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  both. 


CHAPTER  ZXI. 
Of  De£ainatioii. 

499.  Whoever,  by  words  either  spoken  or  intended  to  be  read,  or 
bjy  signs,  or  by  visible  representations,  makes  or  publishes  any  imputa- 
tion concerning  any  person,  intending  to  harm,  or  knowing  or  having 
reason  to  believe  that  such  imputation  will  harm,  the  reputation  of  sucn 
person  is  said,  except  in  the  cases  hereinafter  excepted,  TO  DEFAME 
that  person. 

Ewplanation  1. — It  may  amount  to  defamation  to  impute  an^hing 
to  a  deceased  person  if  the  imputation  would  harm  the  reputation  ot 

407  &  408.  Tb»  oharg«  miut  be  brought  by  the  husband  See  Criminal  Procednre  Cod«. 
490.   In  ffood  fkith  deOovd  by  Sec  62,  aittc. 
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that,  person  if  living,  and  is  intended  to  be  hurtful  io  the  feelings  of  his 
family  or  other  near  relatives. 

Kj- plana  Hon  2  — It  may  amount  to  defamation  to  make  an  imputa- 
tion concerning  a  company  or  an  association  or  collection  of  persons 
us  such. 

Explanation  3. — An  imputation  in  the  form  of  an  alternative,  or 
expressed  ironically,  may  amount  to  defamation. 

Ejiplanafion  4. — No  imputation  is  said  to  harm  a  person's  reputa- 
tion unless  that  imputation,  directly  or  indirectly,  in  the  estimation  of 
others,  lowers  the  moral  or  intellectual  character  of  that  person,  or 
lowers  the  chaittcter  of  that  person  in  respect  of  his  caste  or  of  his  cal- 
ling, or  lowers  the  credit  of  that  person,  or  causes  it  to  be  believed  that 
the  body  of  that  person  is  in  a  loathsome  state,  or  in  a  state  generally 
considered  as  disgraceful. 

Tlluttrations. 

{a\  A  aaya— "  T  is  an  honest  man,  lie  never  itole  B*i  watch,"  intending  to  canse  it  to  be 
l>«>lie\('d  that  T  did  ^tealB's  watch.  This  is  defamation  unlcM  it  fall  within  one  ot  the  ex- 
ccptionH. 

(h)  A  is  asked  Ivho  stole  B's  watch.  A  points  to  T.  intending  to  cause  it  to  be  belieted 
that  T  stole  B's  watch.    This  is  defamation  unless  it  fall  within  one  of  the  expectionfi. 

^r)  A  draws  a  picture  of  T  running  away  with  B's  watch,  intending  it  to  be  believed 
that  T  stole  B's  watch.    This  is  defamation  imless  it  fall  within  one  of  the  exceptions. 

First  Exception. — It  is  not  defamation  to  impute  anything  which  is 
true  concerning  any  person  if  it  be  for  the  PUBLIC  GOOD  that  the  im- 
putation should  be  made  or  published.  AVhether  or  not  it  is  for  the 
public  good  is  a  quostiou  of  fact. 

Second  ExcppHon. — It  is  not  defamation  to  express  in  good  faith  any 
opinion  whatever  rcppcctin^  the  CONDUCT  OF  a  PUBLIC  SER- 
V  ANT  in  the  discharge  of  his  public  functions,  or  respecting  his  cha^ 
racter,  so  far  as  his  character  appears  in  that  conduct,  and  no 
further. 

Third  Exc^ptl^n.— It  is  not  defamation  to  express  in  good  faith  any 
opinion  whatever  respectine  the  CONDUCT  of  any  person  TOUGH- 
ING any  PUBLIC  QUESTION,  and  respecting  his  cnaractor  so  far  as 
his  character  appears  iu  that  conduct,  and  nO  further. 

Illustrations. 
It  is  not  defamation  in  A  to  express  in  good  faith  any  oi^inion  whatever  respecting  T'i 
conduct  in  petitiomugGovemment  oh  a  pubUc  question;  m  siting  a  requisition  for  a  meeting 
on  a  public  question ;  in  presiding  or  attending  at  sticK  a  meeting ;  in  forming  or  joining  any 
•ooiety  which  invites  the  public  support ;  in  voting  or  canvassing  for  a  pariticular  Candidate 
for  any  situation  in  the  ethcient  discharge  of  the  duties  of  which  the  public  is  iutereeled. 

Fourth  Exception. —  It  is  nbt  defamation  to  piiblish  a  substantially 
true  REPORT  of  the  proceedings  of  a  COURT  OF  JUSTICE  or  of  the 
reshlt  of  any  such  proceedings. 

Explanation. — A  Justice  of  the  Peace  or  other  Officer  holding  an 
inquiry  in  open  Court  preliminary  to  a  trial  in  a  Coul-0  of  Justice  is  a 
Court  within  the  meanmg  of  the  above  section. 

Fifth  Exception, — It  is  not  defamation  to  express  injgood  faith  any 
•opinion  whatever  respecting  the  MERITS  OF  any  CASE  CIVIL  OR 
CRIMINAL  which  has  been  decided  by  a  Court  of  Justice,  or  respect- 
ing the  conduct  of  any  person  as  a  party,  witness,  or  agents  in  any  such 
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eue,  or  respecting  the  character  of  such  perscm,  as  far  a«  his  chfu-acter 
appears  in  that  oondnot,  and  no  farther. 

Ilbutration. 

(m)  AjlMj**l  tlmikTr  «Tid«nod  on  that  tria)  uso  eootradictory  that  he  ni«ftb» 
■toptd  or  diuioDMt."  A  is  within  this  exception  if  he  says  this  in  £ood  fiuih,  innamucfa  m 
the  opinion  which  be  expresses  respects  Ts  character  as  it  appears  inT's  conduct  as  a  istmm. 
andnoAmher. 

(6)  Botif  A  says,  ''I  do  not  bdiere  What  T  asserted  ftt  that  trial,  because  I  know  him  to 
be  a  man  without  Teracity,"  A  is  not  within  this  exception,  inasmnch  as  the  opinion  ^riikh  h» 
ST|sass<s  of  Ts  charactsr  is  an  opinion  not  founded  on  T»  c<xiduct  as  a  witness. 

Sixth  Exception. — It  is  not  defomation  ta  express  in  good  feith  anr 
opinion  respecting  the  MERITS  of  any  PERPDRMANCE  which  it« 
author  has  SUBMllTED  TO  the  judgment  of  THE  PUBLIC,  or  res- 
pecting the  character  of  the  author  so  to  ae  his  character  appears  in 
such  performance,  and  no  farther. 

Explanation. — A  performance  may  be  submitted  to  the  judgment  of 
the  public  expressly,  or  by  acts  on  the  part  of  the  author  wich  imply 
•ach  Bi^mission  to  the  judgment  of  the  public. 

lUuttrtttions. 
(a)    A  person  who  publishes  a  book  submits  that  book  to  the  judgment  of  the  ^blk. 

{b)  A  personiHko  makes  a  speech  in  public  iubmits  thatspeech  to  the  judgmmtof  th4 
public. 

(c)  An  actor  or  singer  who  appears  on  a  public  stage  submits  his  acting  or  singing 
to  the  Judgment  of  the  publio. 

(<f)  A  says  of  a  book  published  by  T,  '"Ts  book  is  foolish :  T  mdst  be  a  weak  msd: 
T*i  book  is  indecent,  T  must  be  a  man  of  impure  mind.*'  A  is  within  this  exception  if  he 
says  this  in  good  faith,  inasmuch  as  the  opinion  which  he  expresses  of  T  respects  T's  character 
only  so  far  as  it  appears  in  T'd  book,  and  no  forther. 

(i)  But  if  A  says  *'  I  am  not  surprised  that  T'n  book  is  foolish  and  indecent,  fo^  he  is  a 
wealc  man  and  a  libertine."  A  is  not  within  this  exception,  inasmuch  as  the  opinion  which  hs 
•xpremes  of  T's  character  is  an  opinion  not  founded  on  Ts  bodk. 

Sevevth  Excepiiofu^lt  is  not  defamation  in  a  PERSON  HAVING 
over  another  any  AUTHORITY,  either  conferred  by  law  or  arising  out 
of  a  lawful  contract  made  with  that  other,  to  pass  in  good  faith  any 
CENSURKon  the  conduct  of  that  other  in  matters  to  which  such  law- 
ful authority  relates. 

Tliuttrtaion. 
A  Judge  censuring  in  good  faith  the  conduct  of  a  witness  or  of  an  Officer  of  the  Court ;  a 
head  of  a  department  ceDsuring  in  good  faith  those  who  are  under  his  orders  ;  a  parent  cen- 
suring in  gopd  foith  a  child  in  the  presence  of  other  children  ;  a  schoolmaster,  .whose  autbori- 
ty  iidei  ivcd  from  a  parent  censuring  in  good  faith  a  pupil  in  the  presence  of  dther  pupils ;  a 
master  eensming  a  serrant  in  good  mith  for  remissness  mjMrrice ;  a  banker  censuring  in  gool 
fkith  the  cashier  of  his  bank  f 6r  the  condiiot  of  such  cashier  as  tfuch  cashier-  ore  withm  this 
exception. 

Eighth  Exception^ — It  is  not  defamation  to  prefer  in  good  faith  an 
ACXDUSATIO'N  against  any  person  TO  any  of  those  who  have  LAW' 
PUL  AUTHORITY  over  that  persdn  with  resfpect  td  the  subject— njat- 
ter  of  acoosation. 

lUuttration. 
If  A  in  good  ftdth  acooses  T  before  aMagi^trate  ;  if  A  in  g^od' faith  comntains  of  the  COB' 
duet  of  T,  a  servant,  to  T's  master ;  if  A  in  good  faith  complains  of  the  conduct  oif  T,  a  child 
to  T's  &.ther— A  is  within  this  eaco^don. 

Ninth  Exoeptioii. — It  is  not  defamation  to'  make  an  imbutation  os 
the  character  of  another,  provided  that  the  IMPUTATION  be  made 
in  good  faith  FOR  the  PROTECTION  OF  the  INTERESTS  of  the 
persou  making  it,  or  of  any  other  person,  or  f6r  the  public  good. 


Digitized  by  VjOOQIC 


ACt   45    OF   1060,        OfFtitt^S    kGAtfliJ   EffSCLT   AND'  itJJXtrt A5rCE.  ^7 

JUu$t  rations. 
{n)    A  ihopkeepet  sift  to  B,  wh6  manngctf  Um  budincBfi,  **  Sett  nothing  t6  T  unlcm  he 
navii  you  ready  money,  for  I  bn^e  no  opinion  of  his  hobesty."    A  is  wi*^hin  the  exception  if  he^ 
2Lia  made  this  imputation  ohrT  in  good  fahb  for  the  protection  6f  his  own  interests. 

(b)  A,  a  Msristrste,  in  making  a  report  to  his  si^ridr  offi(^i^r  ca«td  an  itaipntation  on 
t)ie  character  of  T.  Here,  if  the  imptitation  is  made  in  good  faith  and  for  the  public  good,  A 
ii  withiii  the  exoeptiott.- 

Trnfh  Excftpilttn. — It  is  not  defamation  to  convey  2i  CAUTION  in 
ijood  faith  to  oil e  pe^isoii  a^iust  another,  provided  that  such  Caution  be 
iotoaded  FOR  TflB  GOOD  OF  Che  PKRS  N  TO  WHOM  it  is  CoN' 
VEYED,  or  of  6onre  person  in  whom  that  pelrbotiia  interested,  or  fo-i^ 
the  publi6  good. 

500.  Whoever  DEFAMKS  another  shall  be  punished  with  simpler 
imprisonment  for  a  term  whkb  may  extend  to  two  years,  or  with  fine^ 
or  with  both. 

501.  Whoever  PRINTS  or  euirraves  any  mfatter  knofwiiief  or  hav- 
ing good  reason  to  believe  that  such  MATTER  is  DEFAMATORY  of 
any  person  shall  be  punished  with  simple  imprisonilnent  for  a  term 
which  rriay  extend  to  two  years  or  with  fine,  or  with  both. 

502.  Whoever  SELLS  or  offers  for  sale  any  printed  or  engraved 
substance  contaming  DEFAMA'H  HY  MATlER  knowing  that  it 
Contains  such  matter  shall  be  punished  with  simple  imprisonment  for  a 
term  which  may  exteted  to  two*  years,  or  with  fine,  6r  with  both. 


CHAPTER  XXll; 
6f  OrfmtrtaJ  Intimidation,  Insult,  aii^  Aniioyance* 

503.  Whoever  threatens  another  with  any  injury  to  his  person, 
reputation,  or  property,  or  to  the  porsom  or  reputation  of  any  one  in 
whom  that  person  is  interested,  with  intent  to  cause  alarm  to  that 
person,  or  to  cause  that  person  to  do  any  act  which  he  is  not  legally 
Dound  to  do,  or  to  omit  to  do  any  act  Which  that  person  is  legally  enti- 
tled to  da  as  the  means  of  avoidmg  the  execution  of  such  threat,  com- 
mits  CRIMINAL  INTIMIDATION. 

Explanation. — A  threat  to  injure  the  reputation  of  any  deceased 
person  m  wh6m  the  pierson  threatened  is  interested  is  within  this  Sec- 
tion. 

tUmtreUioH. 
A.  for  the  purpose  of  indncing  B  to  desist  lh»m  prosecuting  a  civO  soit,  threatessto  bom 
B*s  house.    A  is  guilty  of  criminal  fntintidatioilL 

504  Whoever  intentionally  INSULTS,  and  thei'eby  gives  provo- 
cation to  any  person*  intending  or  knowiue  it  to  be  likely  that  such  pro- 
vocation will  cause  him  to  break  the  PUBLIC  PEACE,  or  to  com- 
mit any  other  offence,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  whi&h  may  extend  to  two  years,  or  with  fine,  or 
with  both. 

505.  Whoever  CIRCULATES  or  publishes  any  STATEMENT, 
rumour,  or  rep6rt  which  he  knows  to  be  FALSE,  WITH  INTENT  TO 
CAUS  E  any  oflBcer,  soldier,  or  sailot  in  the  Army  or  Navy  of  the  Queen 
to  MUTIN I  i  OR  with  intent  to  cause  fear  or  i^arm  to  the  pubHc,  and 
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therebv  to  induce  itny  person  to  commit  an  OFFMXCE  A^tAIXST 
THK  ATATK  or  asraiuet  the  public  tranquillityt  Rhall  be  punished  with 
imprisonmout  of  either  descriptioa  for  a  term  which  may  extend  to  twj 
years,  or  with  fine  or  with  both. 

:>.)6.  ^  Whoever  COMMITS  the  offence  of  CRIMINAL  IXTIMT- 
DATION  shall  be  punished  with  imprisonment  of  either  description  lor 
a  term  which  may  extend  to  two  years,  Or  with  iine,  or  with  both  ;  aud 
IF  the  THREAT  be  TO  CAUSE  DEATH  or  ^ri-ievous  hurt,  or  to 
cause  the  destruction  Oi"' any  projierty  by  fire,  or  to  cause  an  offence 
punishable  with  death  or  trausportatioij,  or  with  imprisonment  for  u 
term  which  may  extend  to  oeven  years,  or  to  impute  unchastity  to  a 
woman,  shall  be  punished  with  impisonmcnt  of  either  description  for  a 
term  which  may  extend  to  seven  years,  or  with  fine,  or  with  both. 

507.  Whoever  C0MM:1TS  the  offence  of  CRIMINAL  IXTIATl- 
DATION  BY  an  ANONYMOUS  COMMUMCATION.  or  having 
taken  precaution  to  conceal  the  name  or  abode  of  the  person  froui 
whom  the  throat  comes,  shall  be  punished  with  imprisonment  of  either 
description  for  a  term  which  may  extend  to  two  years,  in  addition  Ut 
the  punishment  provided  for  the  oflence  by  the  last  preceding  section. 

508.  AV hoover  voluntarily  CAUSES  or  attempts  to  cause  anv 
PERSON  TO  DO  ANY  THING  whichtimt  person  is  not  legally  boun'd 
to  do,  or  to  omit  to  do  anything  whicn  he  is  leprallv  cntitlea  to  do,  BY 
INDUCING  or  attempting  to  induce  that  TERSON  TO  BELIEVK 
that  ho  or  any  person  in  whom  he  is  interested  will  become  or  will  be 
rendered  by  some  act  of  the  offender  an  object  of  DIVINE  DISPLEA- 
SURE if  he  does  not  do  the  thing  which  it  is  the  object  of  the  offender 
10  cause  him  to  do,  or  ii'  he  does  the  thing  which  it  is  the  object  of  the 
offender  to  cause  him  to  omit,  shall  be  punished  with  imprisonment  of 
either  description  for  a  term  Avhich  may  extend  to  one  year,  or  with  fine 
or  with  both. 


[a]  A  sits  dlmina  Jit  T's  door  with  the  ibtention  of  caasiDg  it  to  be  biplicved  that  bj  w 
Pitting  he  renders  T  an  object  ol  l)x\iDC  displea6Ui«.  A  has  committed  the  offence  ddlned 
iu  this  section. 

(b)  A  threatenii  T  that  unlew  T  performs  a  certain  act,  A  will  kill  one  of  A*8  own  chil- 
dren under  such  circumst-ancps  that  the  killing  would  be  belioTcd  to  render  T  an  object  <rf 
Divine  displeasure.    A  has  committed  the  blfeuoe  defined  in  this  Section. 

509.  Whoever,  intending  to  INSULT  the  MODESTY  OF  any 
WOMAN,  utters  any  word,  makes  any  sound  or  gesture,  or  exhibits  any 
object,  intending  that  such  word  or  sound  shall  be  heard,  or  that  sach 
gesture  or  object  shall  be  seen  by  such  woman,  or  intrudefe  upon  the  pri- 
vacy of  such  woman,  shall  be  punished  with  simple  imprisonment  for  a 
term  which  may  extend  to  one  year,  or  with  fine,  or  with  both. 

510,  Whoever  in  a  state  of  INTOXICATION,  appears  in  any 
public  place,  or  in  any  place,  which  ib  is  a  trespass  in  him  to  enter,  mi 
there  conducts  himself  in  such  a  manner  as  to  CAUSE  ANNOYANCE 
to  any  person,  shall  be  punished  with  simple  imprisonment  for  a  term 
which  may  extend  to  twenty-four  hours,  or  with  fine  which  may  extend 
to  ten  rupees,  or  with  both. 
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CHAPTER  XXIII. 
Of  Attempts  to  Commit  Offences, 

511.  Whoorer  ATTEMPTS  TO  COMMIT  an  OFFKNOE  puuisb. 
able  by  this  Code  with  transportation  or  imprisonment,  or  to  cause 
such  an  offence  to  bo  committed,  and  in  such  attempt  does  any  act  to- 
wards the  commission  of  the  offence  shall,  where  no  expresM  \  roTision  is 
made  by  this  Code  for  the  punishment  of  such  attempt,  bo  punished 
with  tmnsportation  or  imprisoment  of  any  description  provided  for  tlie 
offence  for  a  term  of  transportation  or  imprisonment  whieli  may  extend 
to  one-half  of  the  longest  term  provided  for  that  ollenoo,  or  with  such 
fine  as  is  \  rovided  for  the  offence,  or  witli  both. 

Tllustrntiftm , 

(a)  A  annkcs  aa  attempt  to  stoal  tomb  ji-wels  by  breaking  open  a  box.  and  finds  after  so 
opetang  the  box  that  there  is  no  jcwrj  in  it.  He  lias  donft  an  act  towards  the  iommiiwion  of 
theft,  and  therefore  i»  guilty  under  this  Section. 

(b)  A  mitkes  an  attempt  to  pit  k  the  pocket  of  T  by  thtu.stinjf  his  hand  into  T'p  pookf t^. 
A  fells  in  the  attpmjjt  in  coasequrure  of  T  haMrg  nothir^  m  ^lia  po<^et.  A  is  guilty  ulJit 
thtfl  Section. 
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MISCELLANEOUS  PENAL  ACTS, 

In  pbronologlQal  Order. 


ACJT  No,  XXVm.  of  1838, 

It  is  hereby  enacted,  that  where  any  person  or  persons  shall  bo 
convicted  at  any  Sessions  of  Oyer  and  Terminer  or  Graol  Delivery,  that 
shall  be  holden  for  any  of  the  Presidencies  of  Fort  William,  Fort  St. 
George,  the  Presidebcy  or  Island  of  Bombay,  or  for  Prince  of  Wales* 
Island,  Singapore,  or  Malacca,  of  the  crime  of  PERJURY,  it  shall  be 
lawfal  for  the  Court,  before  which  any  person  shall  be  so  convicted,  to 
order  and  adjudge  such  person  to  be  transported  to  such  place  as  the 
Court  shall  direct  fw  life  or  for  any  term  of  years,  or  to  be  imprisoned 
for  any  term  not  exceeding  four  years  with  or  without  hard  labour  and 
with  solitwry  confinement  for  sarjh  portion  or  portions  of  the  said  term 
as  such  Court  shall  think  fit,  not  exceeding  one  month  at  a  time  or 
three  months  within  the  period  of  one  year  :  rrovided,  that  it  shall  not 
be  lawful  for  any  such  Court  to  order  the  transportation  of  any  person, 
being  a  native  of  the  l^ast  Indies  and  not  boni  of  European  parents,  to 
the  Easteru  Coast  of  Now  South  Wi^es  or  any  of  the  Islands  ^jacent 
thereto. 


ACT  No.  XXXI.  of  1838, 

30.  And  it  is  hereby  enacted,  that  every  sum  of  MONEY  which 
shall  be  forfeited  for  the  amount  of  any  injury  done  (such  amount  in 
each  case  to  be  assessed  by  the  coavioling  Magistrate  or  Justice  of  the 
Peace)  shall  be  PAID  TO  the  PARTY  AGGRIEVED,  if  known,  ^- 
cept  when  such  party  shall  have  been  examined  in  proof  of  the  ofifence* 
and  that  in  every  case  of  a  summary  conviction  under  this  Act,  when  the 
sum  which  shall  be  forfeited  for  the  amount  of  the  injury  done,  or  which 
shall  be  imposed  as  a  penalty  b^  the  Magistrate  or  Justice  of  the  Peace 
shall  not  be  paid,  either  immediately  after  the  conviction  or  within  such 
period  as  the  Magistrate  or  Justice  of  the.  Peace  shall  at  the  time  of 
conviction  appoint,  it  shall  be  lawful  for  the  convicting  Magistrate  or 
Justice  of  the  Peace  to  commit  the  offender  to  the  Common  Gaol  or 
House  of  Correction  to  be  imprisoned  only,  or  to  be  impiisoned  with 

Act  28  of  1838,    Tbe  whole  Act  wm  z«pMled  cboept  w  to  the  Straits  Settlements  by 
A«t8  of  1868  See  Bepealiqg  eiiaetak«itfl. 

A0tdlofl638.   Amended  by  Act  33  of  1847.   Tne  whole  Act  eicept  Seetioni  80  and 
81  iTM  repealed  by  Act  8  of  1868,  BeeBepeftling  enactments. 

14 
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hard  labour  according  to  the  discretion  of  the  Magistrate  or  Jostice  of 
the  Peace  for  any  term  not  exceeding  two  calendar  months,  where  the 
amount  of  the  sum  forfeited,  or  of  the  peualin^  imposed,  or  of  both  (as 
the  case  may  be)tog6ther  with  the  costs  shall  not  exceed  Fifty  Eapees, 
and  for  any  term  not  exceeding  foor  calendar  months  wiien  the  amoont 
with  costs  shall  not  exceed  One  Hundred  Rupees,  and  for  any  term  not 
exceeding  six  calendar  months  in  any  other  case,  the  commitment  to  be 
determinable  in  each  of  the  cases  aforesaid  upon  payment  of  the  amoimt 
and  costs. 

31.  Provided  always,  that  where  SEVERAL  PERSONS  shall 
join  in  the  commission  m  the  SAME  OFFENCE,  and  shall,  upon  con- 
yiction  thereof,  each  be  ac^udged  to  forfeit  a  sum  equivalent  to  the 
amount  of  the  injury  done,  m  every  such  case  no  farther  sum  shall  be 
paid  to  the  party  aggrieved  than  that  which  shall  be  forfeited  by  one  of 
Buch  offenders  only. 


ACT  No.  X.  of  1839. 

1.  It  is  hereby  enacted,  that  whoever,  within  the  Settlements  of 
Prince  of  Wales*  Island,  Singapore  or  Malacca,  WAGES  WAR  against 
the  Government  of  any  Power  m  alliance  or  at  peace  with  the  Govern- 
ment  of  the  Territories  of  the  East  India  Com|»Dy,  or  attempts  to  wage 
Such  war,  or  by  instigation,  conspir&cy,  or  aid,  knowingly  abets  the 
waginfj  of  such  war,  or  makes,  or  by  instigation,  conspiracy,  or  aid  in 
supply  mg  or  selling  arms,  equipments,  or  otherwise,  knowingly  abets 
the  making  of  any  prepcuration  to  commit  depredations  on  the  Territo- 
ries of  any  such  Power,  shall  be  guilty  of  felony,  and  be  liable  to  trans- 
portation for  any  term  not  exceeding  fourteen  years,  or  to  imprisonment 
with  or  without  hard  labour  for  any  term  not  exceeding  ten  years. 

2.  And  it  is  hereby  enacted,  that  whoever,  within  the  Settlements 
aforesaid  shall  RECEI VE  any  PROPERTY,  such  person  knowing  the 
flame  to  have  been  TAKEN  firom  the  Territories  of  any  Power  in  alli- 
ance, or  at  peace  with  the  Government  of  the  Territories  of  the  East 
India  Company,  IN  the  prosecution  of  such  WAR  or  depredation  as 
aforesaid,  shall  be  guilty  of  felony,  and  be  liable  to  transportation  for 
any  term  not  exceeding  fourteen  years,  or  to  imprisonment  with  or 
without  hard  labour  for  any  term  not  exceeding  ten  years. 


ACT  No.  XXIV.  of  1855. 

An  Act  to  suhsUiute  Penal  Servitude  for  the  pumshment  of  Traneparta^ 

Hon  in  respect  of  European  and  American  Convide^  and  to  amend 

the  Imo  relating  to  the  removal  of  auch  Cowvicte. 

Whereas,  by  reason  of  the  difficulty  of  providing  'a  place  to  which 
Enropeam  or  Ainericans  can,  with  safety  to  their  health,  be  sent  for 
the  purpose  of  undergoing  sentences  of  transportation  or  of  imprison- 
ment for  lone  terms,  it  has  become  expedient  to  substitute  other  pun- 
ishment for  tnat  of  Transportation,  and  to  amend  the  law  relating  to 
the  removal  cf  European  and  American  Conyicts  for  the  porpoee  of 
impriBonments  It  is  enaoted  as  follows; — 
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1.  Aft3r  the  commencement  of  this  Act,  NO  EUROPEAN  ot 
American  shall  be  liable  to  be  sentenced  or  ordered,  by  any  Court  within 
the  toiritories  in  the  possession  and  nnder  the  Qovemmeni}  of  the  [East 
India  Company]  TO  BE  TEANSPORTED. 

2.  Any  person  who,  but  for  the  passing  of  this  Act,  would,  by  any 
law  now  in  force,  or  which  may  hereafter  be  in  force,  in  any  part  of  the 
said  territories,  be  liable  to  be  sentenced  or  ordered  by  anv  such  Court 
to  be  transported,  shall,  if  a  European  or  American,  be  liable  to  be  sen- 
tenced or  ordered  to  be  kept  in  PENAL  SERVITUDE  for  such  term 
«ks  hereinafter  mentioned. 

The  terms  of  penal  servitude  to  be  awarded  by  any  sentence  oi^ 
order,  instead  of  the  term  of  transportation  to  which  any  such  offender 
ivould,  but  for  the  passing  of  this  Act,  be  liable,  shall  be  as  follows 
(that  is  to  say) — 

Instead  of  transportation  for  seven  years,  or  for  a  term  not  exceed- 
inrr  seven  years,  penal  servitude  for  the  term  of  four  years. 

Instead  of  any  term  of  transportation  exceeding  seven  years  and 
not  exceeding  ton  yeare,  penal  servitude  for  any  term  not  less  than  four 
and  not  exceeding  six  years. 

Instead  of  any  term  of  transportation  exceeding  ten  years  and  not 
exceeding  fifteen  yeai*?,  penal  servitude  for  any  term  not  less  than  six 
and  not  exceeding  eight  years. 

Instead  of  any  term  of  transportation  exceeding  £fteen  years,  penal 
servitude  for  any  term  not  less  than  six  and  not  exceeding  ten  years. 

Instead  of  transportation  for  the  term  of  life,  penal  servitude  for 
the  term  of  life,  and  hi  every  case  where,  at  the  discretion  of  the  Court, 
one  of  any  two  or  more  of  the  terms  of  transportation  hereinbefore  men- 
tioned might  have  been  awarded,  the  Court  shall  have  the  like  discre- 
tion to  award  one  of  the  two  or  more  terms  of  penal  servitude  herein- 
before mentioned  in  relation  to  such  terms  of  transportation. 

3.  Provided  always  that  nothing  herein  contained  shall  interfere 
with  Or  affect  the  authority  or  DISCRETION  OF  any  COURT  in  res- 
pect of  any  punishment  which  such  Court  mav  now  award  or  pass  on 
any  offender  other  than  transportation ;  but  where  such  other  punish- 
ment may  be  awarded  at  the  discretion  of  the  C  ourt  instead  or  trans- 
portation or  in  addition  thereto,  the  same  may  be  awarded-  instead  of, 
or  {&s  the  case  mav  be)  in  addition  to  the  punishment  substituted  for 
transportation  by  this  Act. 

4.  If  any  offender  sentenced  by  any  Court  within  the  said  territo- 
riee  to  the  PUNISHMENT  OF  DEATH  shall  have  MERCY  EX- 
TENDED  to  him  UPON  CONDITION  of  his  being  kept  in  PENAL 
SERVITUDE  FOR  life,  or  for  any  term  of  years,  all  the  provisions  of 
this  Act  shall  be  applicable  to  such  offender  m  the  same  manner  as  if 
he  had  been  lawfully  sentenced  xmder  this  Act  to  the  term  of  penal  ser- 
vitude specified  in  tne  condition. 

Sec   5,  0,  7,  9,  10.  11  &  12.    Kopenlcd  by  Act  5  of  1871,  See  Repealing  enactmenta 
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8.  Tb«  tMr*on  or  peraoot  for  the  time  being  admifiisteriDig  the  EzectttiTe  Oa^extmeat 
of  the  PresidcQCT  or  plaoe  in  iriiich  noj  Eoroi^ead  or  American  ooorict  b  impriloo^  utdcr 
a  MO'eni  e  or  oider  of  ioiprtsonroen*,  for  a  term  exceeding  one  ye&r,  wbetho-  wxtfa  or  ^rhcmt 
hard  InHonr,  may  wi  h  t^ne  "on^en*.  of  the  Owvemor-GeneiTiil  of  India  in  Council,  order  the  BE- 
MOVAL  OF  rach  PB180NER  frorri  the  priaon  or  plac«>  in  vridch  he  is  r6n€ned  to  any  otbrr 
public  p:iion  or  plafcc  of  rrn£nem<n*  within  anv  part  of  he  paid  territori^ii ;  and  suih  oa&a 
•boUb- asuffiriHi'^  nn  hoii'y  forimtTt-iAoninff  tbecohrict  (Iniing- the  remainder  of  tbfe  tea 
mtn  ioncd  in  theccntence,  or  anyport  Hi  socn  term,  in  the  jail  to  which  the  prisoner  is  x«- 
moTcd. 

13.  NOTHING  in  this  Act  is  intended  TO  ALTEtl  or  AFFECT 
the  provisions  of  the  12  and  13  Victoria,  Chapter  43.  or  ANY  ACT  OF 
PARLIAMEI^T  passed  in  the  United  Kingdom  of  Great  JBritain  and 
Ireland  since  the  28th  of  August  1833,  or  which  may  hereafter  be 
passed. 

14.  Any  sentence  or  order  dpon  any  person  describing  him  as  a 
EUROPEAN  or  AMERICAN  shall  be  deenled,  for  ^the  purposes  of 
this  Act,  to  be  conclusive  of  the  fact  that  such  person  is  a  Europeaa  or 
American  within  the  meaning  of  this  Act. 

15.  The  word  "EUROPEAN"  as  used  in  this  Act  thall  be  under- 
stood  to  include  any  person  usually  desicriiated  a  European  British  sub- 
ject. Words  in  the  singular  number  or  the  masculine  gender  shall  be 
understxK>d  to  include  several  persons  as  well  as  one  person,  and  females 
as  well  as  males,  unless  there  be  something  in  the  context  repugnant  t6 
such  construction. 


ACT  No.  Xm  of  1859: 

An  Ad  io  Provide  for  the  PiiniahnterU  of  Breaches  of  CorUraet  hy 

Art>Jicer8t  Woi'hnien,  and  Labourers  in'certain  cases. 

Whereas  much  Ibss  and  inconvenience  dre  sustiined.  bj  liitfnufacta- 
fefdi  tradesmen,  and  others  in  the  several- Presidency  Towns  of  Cal- 
cutta, Madras,  and  Bombay,  and  in  other  places,  from  iraudulent 
breach  of  contract  on  the  part  of  Artificers,  Workmen,  and  Labourers 
who  have  reiceived  money  in  advance  on  account  of  work  which  they 
have  contracted  to  perform  ;  and  whereas  the  remedy  by  suit  in  the 
Civil  Courts  for  the  recovery  of  damages  is  wholly  insuflBcient,  and  it  is 
just  and  proper  that  persons  guiliy  of  such  fraudulent  breach  of  contract 
should  be  subject  to  punishment ;  It  is  enacted  as  follows  :-^ 

1.  When  any  Artificer,  Workman,  oi*  Labourer  shall  have  receiv- 
ed from  any  Master  or  Employer  resident  or  carrying  on  business  in  any 
Presidency  Town,  or  in  any  station  of  the  Settlement  of  Prince  of 
Wales'  Island,  Singapore,  and  Malacca,  or  from  any  person  acting  on 
liehalf  of  such  Master  or  Employer,  an  ADVANCE  of  money  on  ac- 
count of  any  work  which  he  shall  have  contracted  to  perform,  or  to  get 
performed  by  any  other  Artificers,  Workmen,  or  Labourers,  if  such  AE- 
TIFICER,  Workman,  or  Labourer,  Shtill  WILFULLY  and  without 
lawful  or  reasonabla  excuse  NEGLECT  or  Irefuse  TO  PERFORM  or  get 

Sea  8.    Bepealed  by  Bee.  2,  Aot  12  of  1867,  whenerer  that  Act  is  introduced. 
Sec.  16.   Bepealed  l>y  Mi  Xi  of  1870,  See  Bepealisg  etuMstmetits. 
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performed  ftucli  WORK  according  ttt  the  termfl  of  his  contract,  such 
Master  or  Employer  or  any  such  person  as  idToresaid  may  complain  to  a 
Magistrate  df  Polite,  and  the  N^a^strate  shall  thereupon  issue  a  sum- 
mons or  a  warrant,  as  he  shall  thiok  proper,  for  brinj^ng  before  him 
such  Artificer,  Workman,  orLabodiet»  and  shall  h^ikr  and  determine 
the  case. 

2.  If  it  flhiill  be  proved  to  the  satisfaction  6f  the  Ma^^strate  that 
such  Artificer,  Workman,  or  Labourer,  has  rebeivod  money  in  advauco 
from  the  coniplainant  on  accbunt  of  any  work,  and  has  wilfully  and 
without  lawfiil  or  reasonable  excuse  neglected  dt*  refused  to  perform  or 
get  performed  the  same  acbbrding  to  the  terms  of  his  contract,  the  MA- 
GISTRATE SHALL,  at  the  option  ^f  the  cothplainant,  either  OIJDER 
such  Artificer,  Workman,  Or  Labourer  TO  REPAY  the  money  AdvaLced 
or  such  part  thereof  as  may  seem  to  the  Magibtratfe  just  and  pl'bpor,  OK 
order  him  TO  PEUFORM  or  get  performed  such  WORK,  acfcbrding  to 
the  terms  bf  his  cbntrAct ;  and  if  such  Artifib'er,  Wbrkman,  oi*  Labourer 
shall  fail  to  comply  with  the  said  brder,  the  Magistrate  may.  sentence 
him  to  bti  imprisoned  with  hard  labour  fdr  a  lertn  not  exceeding  Thi*ee 
Months,  dr  if  the  order  be  for  th^  repayment  of  a  stun  of  mOnfey,  for  a 
tarm  not  exceeding  'i  hree  Months,  or,  until  siich  sum  of  monby  shall  be 
sooner  repaid  ;  provided  that  no  such  order  for  the  repayillent  of  any 
mouev  shall,  while  the  sanie  remains  unsatisfied-,  deprive  the  bomph  iu- 
ant  of  any  Civil  reniedy  .by  action  Or  othetwise  which  he  ihight  have 
had  but  for  this  Act. 

3.  When  the  MAGISTRATE  shall  6rd^r  Any  Artlfic^i^,  Workmen 
or  Labourer  to  perform  or  get  performed  any  work  according  tb  the  terms 
of  his  contract,  ne  MAY  ALSO,  at  the  request  of  the  comjilainant,  HE- 
QUIRE  such  Artificer,  Workman,  or  Labourer  to  enter  into  a  recogni- 
sance with  suflScient  SECURITY  for  the  due  performance  of  the  order 
and,  in  default  .of  his  entering  into  such  recognisance  br  fdtnishing' 
such  security  to  the  satisfaction  of  the  Ma^strate,  may  afentenfce  him  to 
be  imprisoned  with  hard  labour  for  a  period  not  dxi^^eding  Three 
Months. 

4.  The  word  "  CO^TftACT,**  as  used  in  this  Act.  shall  extend  to 
all  contracts  and  agieemctits  whether  by  de^d,  or  written,  or  verbal,  and 
whether  such  contract  be  for  a  term  certain,  or  for  specified  work,  or 
otherwise. 

5.  This  ACT  MAY  BE  EXTENDED  by  the  GdvernOr  General  of 
India  in  Council,  or  by  the  Exectltivo  GoveV-nnient  of  any  Presidency 
or  place,  t6  t^ny  place  within  the  limits  of  their  respective  jturisdictions. 
In  the  event  of  this  Act  being  sO  Extended,  the  powdrs  hereby  vested 
in  a  Magistrate  of  Police  shs^l  b^  Exercised  by  such  Office^  or  Officers 
as  shall  be  specially  appointed  by  Government  tx>  exercise  such 
powers. 


ACT  No.  VI.  of  18d4. 

An  Act  id  auihorize  the  puniahmeni  ofwhippiy^  in  certain  caeea. 

Wh^eas  it  is  expedient  that  in  certain  cases  oflbnders  should  be 
liable,  under  the  provisions  of  the  Indian  Penal  Code,  to  the  punish- 
ment of 'whipping  ;  It  is  enacted  as  follows  : — 
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I.  In  addition  tolhct  poniBlimentd  described  in  Section  5^  of  th^ 
Indian  Penal  Code,  offenders  ore  also  liable  to  whipping  under  the  pro- 
\-ifiionB  of  the  said  Code. 

I I .  Whoever  commif  s  tiny  of  the  following  offences  may  be  punished 
with  WHIPPING  IN  LIEU  OF  any  PUNISHMENT  to  which  he 
may  for  such  offence  be  liable  under  the  Indian  Penal  Code,  that  is  to 
say  : — 

1.  Theft,  as  defined  in  Section  378  of  the  said  Code. 

2.  Theft  in  a  building,  tent,  or  vessel,  as  defined  in  Section  330  of 
the  said  Codo. 

3.  Theft  by  a  cletk  or  serrant,  as  defined  in  Section  381  of  the 
said  Code. 

4.  Theft  after  preparation  for  causing  death  or  hurt,  as  defined  in 
Section  382  of  the  said  Code. 

6.  Extortion  by  threat,  as  defined  in  Section  383  of  the  said 
Code. 

6.  Putting  a  person  iil  fear  of  accusation  in  order  to  commit  ex- 
tortion, as  defined  m  Section  389  of  the  said  Code. 

7.  Dishonestly  receiving  stolen  property,  as  defined  in  Section  411 
of  the  said  Code. 

8.  Dishonestly  receiving  propertv  ptolen  in  the  commission  of  a 
Dacoity,  as  defined  in  Section  412  of  the  said  Code. 

9.  Lurking  house-trespass,  or  house-breaking  as  defined  in  Sec- 
tions 443  and  445  of  the  said  Code,  in  order  to  the  committing  of  any 
offence  punishable  with  whipping  under  this  Section. 

10.  Lurking  house-trespass  by  niffht,  house-breaking  by  night,  as 
defined  in  Sections  444  and  446  cf  the  said  Code,  ini  order  to  the 
committing  of  any  offence  punishable  with  whipping  under  th:s 
Section. 

III.  Whoever,  having  been  previously  convicted  of  any  one  of  the 
offences  specified  in  the  last  preceding  Soc6on,  shall  again  be  convict- 
ed of  the  same  offence,  may  be  punished  with  WHIPPING  IN  LIEU 
OP  OR  IN  ADDITION  TO  any  other  PUNISHMENT  to  which  he 
may  for  such  offence  be  liable  imder  the  Indian  Penal  Code. 

IV.  Whoever  having  been  previouslv  convicted  of  any  one  of  the 
following  offences,  shall  be  again  convictea  of  the  same  oflence,  may  be 

Sunished  with  WHIPPING  IN  ADDITION  to  any  other  PUNISH- 
[ENT  to  which  he  may  be  liable  under  the  Indian  Penal  Code,  that 
is  to  say  :— 

1.  Giving  or  fabricating  false  evidence  in  such  manner  as  to  be 
punishable  under  Section  193  of  the  Indian  Penal  Code. 

2.  Giving  or  fabricating  false  evidence  with  intent  to  procure 
conviction  of  a  capital  offence,  as  defined  in  Section  194  of  the  said 
Code. 

3.  Giving  or  fabricating  false  evidence  with  intent  to  procure  con- 
viction of  an  offence  punishable  with  tmnsportation  or  imprisonment,  as 
^lefined  in  Section  195  of  the  said  Code. 
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4.  Falsely  charging  any  person  with  haring  committed  an  on- 
natural  oflisnce  as  denned  in  Sections  211  and  377  of  the  said  Code. 

5.  Assanlting  or  using  criminal  force  to  any  woman  with  intent  to 
outrage  her  modesty,  as  defined  in  Section  354  of  the  said  Code. 

6.  Eape,  as  defined  in  Section  375  of  the  said  Code. 

7.  Unnatural  offences,  as  defined  in  Section  377  of  the  said  Code. 

8.  Robbery  or  Dacoity,  as  defined  in  Sections  390  and  391  of  the 
said  Code. 

9.  Attempting  to  commit  Kobbery,  as  defined  in  Section  393  of 
the  said  Code. 

10.  Voluntarily  causing  hurt  in  committing  robbery,  as  defined  in 
Section  394  of  the  said  Code. 

IL  Habitually  receiving  or  dealing  in  stolen  property,  as  defined 
in  Section  413  of  the  said  Code. 

12.  Forgery,  as  defined  in  Section  463  of  the  said  Code. 

13.  Forgery  of  a  document,  as  defined  in  Section  466  of  the  said 
Code. 

14.  Forgery  of  a  document,  as  defined  in  Section  467  of  the  said 
Code. 

15.  Forgery  for  the  purpose  of  cheating,  as  defined  in  Section  468 
of  the  said  Code. 

16.  Forgery  for  the  purpose  of  harming  the  reputation  of  any  per- 
son, as  defined  in  Section  469  of  the  said  Code. 

17.  Lurking  house-trespass  or  house-breaking,  as  defined  in  Sec- 
tions  443  and  4&  of  the  saia  Code,  in  order  to  the  committing  of  any 
ofibnce  punishable  with  whipping  under  this  Section. 

18.  Lurking  house-trespass  by  night  or  house-breaking  by  night, 
as  defined  in  Sections  444  and  446  of  the  said  Code,  in  order  to  the 
committing  of  any  offence  punishable  with  whipping  under  this  Section. 

V.  Any  JUVENILE  OFFENDER  who  commits  any  offence 
which  is  not  by  the  Indian  Penal  Code  punishable  with  death,  may, 
whether  for  a  first  or  any  other  offence,  be  punished  with  whipping  m 
lien  of  any  other  punishment  to  which  he  may  for  such  offence  be  liable 
under  the  said  Code. 

VI.  Whenever  any  local  Government  shall  bjr  notification  in  the 
Official  Gazette  have  declared  the  provisions  of  this  Section  to  be  in 
force  in  anv  FRONTIER  DISTRICT  OK  any  WILD  TRACT  of 
country  within  the  jurisdiction  of  such  local  Government,  any  person 
who  shall  in  such  district  or  tract  of  country  after  such  notification  as 
aforesaid  commit  any  of  the  ofiences  specified  in  Section  IV  of  this 
Act,  may  be  punished  with  whipping  in  lieu  of  any  other  punishment 
to  which  he  may  bo  liable  under  the  Indian  Fenal  Code. 
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VII.  NO  FEMALE  shall  be  pnnished  with  whipping*  nor  shall 
any  person  who  may  be  sentenced  to  death,  or  to  transportation,  or  to 
penal  servitude,  or  to  imprisonment  for  more  than  five  years,  be  pcm- 
ished  with  whipping. 

VIII.  No  sentence  of  whipping  shall  be  passed  by  any  OflBoer 
inferior  to  a  SUBOKDINATE  MAGISTKATE  of  the  FIRST  CLASS, 
unless  he  shall  have  been  expressly  empowered  by  the  local  GoYem« 
mcut  to  puss  sentences  of  whipping. 

IX.  When  the  ponishment  of  whipping  is  awarded  in  addition  to 
imprisonment,  by  a  Uourt  whose  senterxe  is  open  to  revision  by  a  nape* 
rior  Court,  the  WHIPPING  shall  NOT  be  inflicted  UNTIL  FIBTKEN 
DAYS  FROM  the  date  of  such  SENTENCE,  OR  if  an  appeal  be  made 
within  that  time.  UNTIL  the  SENTENCE  IS  CONFIRMED  by  the 
superior  Court :  but  the  whipping  shall  be  inflicted  immediately  on  the 
expiry  of  the  fifteen  days,  or  m  case  of  an  appeal  immediately  on  the 
receipt  of  the  order  of  the  Court  confirming  the  sentence  if  suoh  order 
shall  not  be  received  within  the  fifteen  days. 

X.  In  the  case  of  an  adult,  the  punishment  of  whipping  shall  be 
inflicted  with  such  instrument  in  sucn  MODE  and  on  such  part  of  the 
person  as  the  local  Government  shall  direct,  and  in  the  cape  of  a  juve- 
nile oflender,  it  shall  be  inflicted  in  the  way  of  school  discipline  with  a 
light  rattan.  In  no  case,  if  the  cat  of  nine  tails  be  the  instrument  em- 
ployed, shall  the  punif^hment  of  whipping  exceed  one  hundred  and  fifty 
fashes,  or  if  the  rattan  be  employed  snail  the  punishment  exceed  thirty 
stripes.  The  punishment  shall  be  inflicted  in  the  presence  of  a  Jostiee 
of  the  Peace,  or  of  an  Officer  authorized  to  exercise  any  of  the  powers  of 
a^  Magistrate,  and  also,  unless  the  Court  which  passed  the  sentence  shall 
otherwise  order,  in  the  presence  of  a  Medical  Officer. 

XI.  No  sentence  of  whipping  shall  be  carried  into  execution  un- 
less a  Medical  Officer,  if  present,  certifies,  or  unless  it  appears  to  the 
Justice  of  the  Peace  or  other  Officers  present,  that  the  OFFENDER  is 
IN  A  FIT  STATE  OF  HEALTH  to  underjgo  the  punifihmeni;  and  if 
during  the  execution  of  a  sentence  of  whipping,  a  Medical  Officer  oerti- 
fiee,  or  it  appears  to  the  Officer  present,  that  the  oflender  is  not  in  a  fit 
state  of  health  to  undergo  the  remainder  of  the  punishment,  execution 
shall  be  stayed.  No  seo^nce  of  whipping  shall  be  executed  by  inst^. 
ments. 

XII.  In  any  care  in  which,  under  the  last  preceding  Section  of 
this  Act,  NO  PART  ot  a  sentence  OF  WHIPPI>fG  is  CARRIED  IN. 
Tn  EXECUTION,  the  oflender  shall  be  kept  in  custody  till  the  Court 
which  passed  the  sentence  can  revise  it,  ana  the  said  Court  may,  at  its 
discration,  either  order  the  discharge  of  the  oflender,  or  sentence  him  in 
lie'i  of  whipping  to  imf  risonmeut  for  any  period,  which  may  be  in  ad- 
dit'on  to  any  other  punishment  to  which  he  may  have  been  sentenced 
for  the  same  ofi'once ;  provided  that  the  whole  period  of  imprisonment 
shall  not  exceed  that  to  which  the  oflender  is  liable  under  the  provisions 
of  the  Indian  Penal  Code,  or  that  which  the  said  Court  is  competent  to 
award. 
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OOVERNMENT  DEPARTMENTAL  NOTICE. 
Judicial  Department. 

It  it  heraby  iu>tifled  for  menl  infonnatian  that  the  HcfKranbto  the  OoTe^  in  ooini« 
cO  haa  been  plaaaed,  under  the  prorision^  of  Seotioa  10  of  Act  6,  of  1864,  to  direct— 

1.  That  in  the  Territories  under  the  GoTemment  of  Bombay  the  Cat-of-nine-taOs  shall 
be  the  instmment  with  which  the  pfinishment  of  whipping  shall  be  inflicted  in  the  case  of  an 
adult. 

5.  That  the  Cats  employed  shall  be  of  a  nniform  pattern,  and  of  the  siae  and  descrip- 
tion used  in  the  Army,  and  shall  be  prepared  in  the  Grand  ArsenaL 

8.  That  each  Scsfion  Jndge  and  District  Magistrate  shall  indent  on  the  MOitarr  Depart- 
ment for  the  number  of  Cats  he  may  require,  which  shall  be  ftunished  according  to  the  stand- 
ard pattern. 

4.  That  the  punishment  shall  be  inflifftud  on  the  bare  back  across  the  shoulders. 

6.  That  if  the  punishment  to  be  inflicted  exceed  flfteen  lashes,  a  European  Medical 
Officer  shall  if  possible  be  present ;  if  not  possible,  a  Native  Medical  Officer. 

The  Honourable  the  Oovemor  in  Councfl  has  also  been  pleased  to  direct. 

1.  That  no  sentence  of  whipping  passed  for  a  first  oiltace,  and  t]^tt  no  sentence  of  whip- 
ping passed  on  a  juvenile  ofl^nder,  imder  Section  6  of  Act  6  of  1864,  shall  be  carried  into 
execution  in  imblic  without  the  previously  oDtained  assent  of  the  Magistrate  of  the  District, 
or  of  the  Session  Judge  within  whose  jurisdiction  the  offender  was  sentenced. 

5.  ThatnosenteDceofiHiippingpassedunder8eotions8and4of  Act6,of  1864  8hal]  be 
earned  into  execution  except  in  pubuc 

Bombay  OasUe,  2dr(2  Novemher  1864. 


AOT  No,  V  of  1867. 

An  Act  to  esBtend  the  Indian  Penal  Code  to  tJhe  SiraM  Settlement. 

Whereas  it  is  expedient  to  extend,  with  certain  modifications,  the 
provisions  of  the  Indian  Penal  Code  to  the  Settlement  of  Prince  of 
W ides'  Island,  Singapore,  and  Malacca;  It  is  hereby  enacted  as  fol« 
lows ; — 

1.  From  and  after  snch  day  as  the  Oovemor  of  the  said  Settle. 
ment  shall  appoint  in  this  behalf,  the  provisions  of  tne  Indian  PENAL 
CODE  SHALL,  with  the  modifications  herein  after  mentioned,  apply 
to  and  TAKE  EFFECT  THROUGHOUT  the  said  SETTLEMEi^T  ; 
and  in  constminc  the  said  Code,  two  Bnpees  shall  be  deemed  equi- 
valent to  one  DoQar. 

2.  In  applying  the  said  provisions  to  the  said  Settlement,  Sections 
187, 194, 195,  203,  211,  213,  214,  221,  222,  223,  224,  225,  327,  328,  329, 
330,  331,  347,  348,  388,  389,  and  445,  of  the  said  Code  shall  be  construed 
as  if  the  word '  OFFENCE'  denoted  anything  made  punishable  by  the 
said  Code,  or  by  any  speoial  or  local  law  as  therein  defined ;  and  Sec- 
tions 141, 176, 177,  201,  202,  212,  216  and  441,  of  the  said  Code  shall  be 
construed  in  the  same  wa;^  when  the  thing  made  punishable  by  the 
special  or  local  law  is  punishable  by  such  ukw  with  imprisonment  for 
SIX  months  or  upwards,  whether  with  or  without  fine. 

a  SECTIONS  222  AND  228  <^  the  said  Code  shaU  be  CON- 
STBUBD  AS  IF  after  the  word  •  offence'  the  following  words  were  in, 
serted ;  (that  is  to  say), '  or  lawMly  committed  to  custody,'  ud  Sectioo 

15 


Digitized  by  VjOOQIC 


110  MiaCXLL^N£OUS   PENH  ACTS. 

222  of  Ihe  said  Code  shall  also  be  construed  as  if  the  following  words 
were  added  to  the  same  Section  ;  (that  is  to  say). '  or  if  the  person  wis 
lawfully  committed  to  custody.* 

4.    This  Act  to  be  road  with  and  taken  as  part  of  the  Indian  Penal 
Code.  ^ 


Act  No.  8  Of  1870. 

An  Act  for  the  prevention  of  the  murder  of  Fem<sle  Infants. 

Whereas  the  MURDER  OP  FEMALE  INFANTS  is  believed  to 
be  commonly  committed  in  certain  parts  of  British  India ;  and  whereas 
it  is  necessary  to  make  better  provision  for  the  prevention  of  the  said 
offence ;  It  is  hereby  enacted  as  follows  '- — 

1.  If  it  shall  appear  to  the  Local  Government  that  the  said  offence 
is  commonlj  committed  in  any  District,  or  by  any  class,  or  family,  or 
persons  residing  therein,  the  Local  Government  may,  with  the  previons 
sanction  of  the  Governor  General  of  India  in  Coonoil  declare,  by  NOTI- 
FICATION published  in  the  official  Gazette,  and  snch  other  manner  as 
the  Local  Government  shall  direct,  that  measures  for  the  prevention  of 
such  ofienoa  shall  be  taken  onder  this  Act,  in  such  District,  or  in  res* 
pect  of  snch  class,  or  family,  or  persons. 

The  notification  shall  define  the  limits  of  such  district,  or  shall  spe- 
cify the  class,  or  family,  or  persons  to  whom  such  notification  is  to  be 
deemed  to  apply. 

2.  When  such  notification  shall  have  been  published  as  aforesaid, 
it  shall  be  lawful  for  the  Local  Government,  subject  to  the  provisions 
of  section  three,  from  time  to  time  to  make  RULli^  consistent  with  this 
Act,  for  all  or  any  of  the  following  purposes : — 

(1.)  For  making  and  maintaining  registers  of  births,  marria^ 
and  deaths  occurring  in  such  district,  or  in  or  among  the  class,  family, 
or  persous  to  whom  such  notification  has  been  made  applicable ;  and  for 
making,  from  time  to  time,  a  census  of  such  persons,  or  of  any  other 
persons  residing  within  such  district. 

(2.)  For  the  entertainment  of  any  police  force  in  excess  of  the  or- 
dinary fixed  establishment  of  police,  or  for  the  entertainment  of  any  of- 
:ficer8  or  servants  for  the  purpose  of  preventing  or  detecting  the  mur- 
der of  iemale  infants  in  such  district,  or  in  or  among  such  class,  family, 
or  persons,  or  for  carrying  out  any  of  the  provisions  of  this  Act. 

(3.)  For  presoribin^  how  and  by  whom  information  shall  be  given 
to  the  proper  officers  of  all  births,  marriages,  and  deaths  occurring  or 
about  to  occur  in  such  district,  or  in  or  among  such  class,  family,  or 
persons. 

(4.)  ^or  the  regulation  and  limitation  of  expenses  incurred  by  any 
person  to  whom  such  notification  applies  on  account  of  the  celebration 
of  marriage  or  of  jony  ceremony  or  custom  connected  therewith. 
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(5.)  For  regrilating  the  manner  in  which  all  or  any  of  the  expensefl 
incurred  in  carrying  into  ellect  rules  made  under  this  section  shall  bo 
recovered  from  all  or  any  of  the  inhabitants  of  such  district,  or  from  tho 
persons  to  whom  such  notification  is  applicable. 

(6.)  For  defining  the  duties  of  any  officer  or  servant  appointed  to 
Carry  out  any  rule  made  under  this  section. 

3.  NO  RULE  or  alteration  made  under  section  tWo  SHALL 
TAKE  EFFECT  UNTIL  it  shall  have  been  CONFIRMED  by  tho 
( roverner  General  of  India  in  Council  and  published  in  the  Gazette  of 
India  and  also  in  the  local  Gazette. 

Copies  of  every  such  rule  shall  be  affixed  in  such  places,  and  shall 
be  distributed  in  such  manner  as  the  Local  Government  may  direct. 

4.  Whoever  DISOBEYS  any  such  RULE  shall,  on  conviction 
before  any  officer  exercising  the  powers  of  a  Magistrate,  be  punished 
with  imprisonment  for  a  term  which  may  extend  to  six  months,  or  with 
fi  le  which  may  extend  to  one  thousand  rupees,  or  with  both. 

5.  NOTHING  IN  this  ACT,  or  in  any  rule  made  and  published 
as  aforesaid,  SHALL  PREVENT  any  PERSON  from  BEING  PRO- 
SEUUTED  and  punished  UNDER  any  OTHER  LAW  for  any  of- 
fence punishable  under  this  Act :  Provided  that  no  persou  shall  bo 
punished  twice  for  the  same  cfl'oncc. 

(5.  If  it  appears  to  the  Magistrate  of  tho  District  that  any  person 
to  whom  the  notification  mentianed  in  section  one  applies,  necrlects  to 
make  proper  provision  for  the  MAINTENANCE  OF  any  FEMALE 
CHILL)  for  whose  maintenance  he  is  legally  responsible,  and  that  tho 
life  or  health  of  such  child  is  thereby  endangered,  such  Magistrate 
may  in  his  discretion  place  the  child  under  such  supervision  as  he  may 
think  proper,  and  shall,  if  necessary,  remove  the  child  from  the  cus- 
tody of  such  person. 

1  he  Magistrate  of  the  District  may  order  him  to  make  a  monthly 
allowance  for  the  maintenance  of  the  child  at  such  monthly  rate  not  ex- 
ceeding fifty  rupees  as  to  such  Magistrate  shall  seem  reasonable,  and  if 
such  person  wilfully  neglects  to  comply  with  such  order,  such  Magis- 
trate may,  for  every  breach  of  the  order,  by  warrant  direct  the  amount 
due  to  be  levied  in  manner  provided  by  section  sixty-one  of  the  Code  of 
Criminal  Procedure. 

Nothing  in  this  section  shall  affect  the  powers  of  Magistrates  under 
section  three  hundred  and  sixteen  of  tho  same  Code. 

7.  This  ACT  SHALL,  in  the  first  mstance  EXTEND  only  to  the 
North- Western  Provinces,  to  the  Panjab,  and  to  ( /udh ;  but  the  Cover- 
nor  General  of  India  in  Council  may  ly  order  extend  it  to  any  part  of 
the  territories  ("other  than  Oudh^  under  the  immediate  administration 
of  the  Government  of  India:  and  tho  Governor  of  Madras  in  Council, 
the  Governor  of  Bombay  in  Council,  and  tho  Lieutenant  Governor  of 
Bengal,  may  severally  by  order  extend  it  to  any  part  of  the  territories 
under  their  respective  governments. 

Every  order  under  this  soction  made  by  the  Governor  General  of 
India  in   Council  shall  bo  published  in  tho  Gazctie   of  India^     Every 
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other  order  made  under  this  sedion  shall  be  published  in  til>e  local  of* 
fioial  Gazette. 


AOT  No.  XXVn  of  1B70. 

An  Ad  to  amend  the  Indian  "Penal  Code. 

^OT  the  purpose  of  amending  the  Indian  Penal  Code  ;  It  is  hereby 
enacted  as  follows  : 

1.  For  section  thirty-four  of  the  said  Code,  the  fbllowing  section 
fthall  be  substituted : — 

**  34,  When  a  criminal  ACT  is  done  BY  SEVERAL  PERSONS 
in  fartherance  of  the  common  intention  of  all,  each  of  edch  persons  is 
liable  for  that  act  in  the  same  manner  as  if  it  were  done  by  hun  alone  *" 

2.  For  section  forty  of  the  said  Code,  the  fbllowing  section  shall 
be  substituted : — 

"  40.  Except  in  the  chapter  and  sections  mentioned  in  clauses  two 
and  three  of  this  section,  the  word  *  OFFENCE  denotes  a  thing  made 
punishable  by  this  Code. 

**  In  cha])tor  IV  and  in  the  following  Sections,  namely,  Sections 
109,  110,  112,  114,  115,  116,  117.187,194,  195,  203.211.  213.214, 
221,  222,  223,  224,225,  327,  328,329,  330,331,  347,348,  388.389 
and  445,  the  word  *  otifence*  denotes  a  thing  punishable  under  this  Code, 
or  under  any  special  or  local  law  as  hereinaiter  defined : 

-And  in  Sections  141,  176,177,  201,202,  212,  216  and  441  the 
word  *  o<Icnce'  has  the  same  meaning  when  the  thing  punishable  under 
the  special  or  local  law  is  punishable  under  soch  law  with  imprison- 
ment  for  a  term  of  six  months  or  upwards,  whether  with  or  without 
fine." 

3.  SECTION  FIPTT-SIX  of  the  said  Code  shall  be  read  as  if  the 
following  PROVISO  were  ADDED  thereto  :— 

•*  Provided  that,  where  to  EUROPEAN  or  AMERICAN  oflTender 
would,  but  for  such  Act,  be  liable  to  be  sentenced  or  ordered  to  be 
transported  for  a  term  exceeding  ten  years,  but  not  for  life,  he  shall  be 
liable  to  be  sentenced  or  ordered  to  be  kept  in  penal  servitude  for.  such 
term  exceeding  six  years  as  to  the  Court  seems  fit,  but  not  for  life." 

4.  After  Section  one  hundred  and  twenty*one  of  the  said  Code, 
the  following  section  shall  be  inserted : — 

"  121  A.  Whoever  within  or  without  British  India  CONSPIRES 
to  COMMIT  any  of  the  OFFENCES  PUNISHABLE  BY  SECTION 
ONE  HUNDRED  AND  TWENTY-ONE,  or  to  deprive  the  Queen 
of  the  sovereignty  of  British  India  or  of  any  pArt  thereof,  or  conspires 
to  overawe,  by  means  of  criminal  force  or  the  show  of  criminal  force  the 
Government  of  India  or  any  Local  Government,  shall  be  punish^  with 
transportation  for  life  or  any  shorter  term,  or  with  imprisonment  d 
either  description  which  may  extond  to  ten  years. 
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•'  Explcmation — To  constitute  a  conspiracy  under  this  section,  it  is 
not  necessary  that  any  act  or  illegal  omission  shall  take  place  in  pursu- 
ance thereof." 

5.  After  section  one  hundred  and  twenty -four  of  the  said  Code, 
the  following  section  shall  be  inserted ; — 

"  124 A.  Whoever  by  words,  either  spoken  or  intended  to  be  read, 
or  by  signs,  or  by  visible  representation,  or  otherwise,  EXCITES  or 
attempts  to  excite  feelings  of  DISAFFECTION  to  the  Government 
estabhshed  by  law  in  British  India,  shall  be  punished  with  transportation 
for  life  or  for  any  term,  to  which  fine  may  be  added,  or  with  imprison- 
ment for  a  term  which  may  extend  to  three  years,  to  which  fine  may  be 
added,  or  with  fine. 

"  Explanatioiu — Such  a  disapprobation  of  the  measures  of  the  Go- 
vernment as  is  compatible  with  a  disposition  to  render  obedience  to  the 
lawful  authority  of  the  Government,  and  to  support  the  lawful  authori- 
ty of  the  Government  against  unlawful  attempts  to  subvert  or  resist 
that  authority,  is  not  disafiection.  'i  herefore,  the  making  of  comments 
on  the  measures  of  the  Government,  with  the  intention  of  exciting  only 
this  species  of  disapprobation,  is  not  an  offence  within  this  clause." 

6.  SECTION  ONE  HUNDRED  AND  THIRTY-ONE  of  the 
said  Code  shall  be  read  as  if  the  following  EXPLANATION  were 
ADDED  thereto:— 

"  Explanation. — In  this  section  the  words  *  OFFICER*  and  *  SOL- 
DIER' include  any  person  subject  to  the  Articles  of  War  for  the  better 
government  of  Her  Maiesty's  Army,  or  to  the  Articles  of  War  contain- 
ed in  Act  No.  5  of  1889." 

7.  Sections  one  hundred  and  ninety -four  and  one  hundred  and 
ninety.five  of  the  said  Code  shall  be  road  as  if,  after  the  words  *  by  this 
Code,*  the  words  *  or  the  law  of  England*  were  inserted. 

8.  Sections  TWO  HUNDRED  AND  TWENTY-TWO  and  TWO 
HUNDRED  AND  TWENT Y-THREE  of  the  said  Code  shall  be  cons- 
trued as  if,  after  the  word  *  offence,*  the  following  words  were  inserted 
(that  is  to  say),  •*  or  lawfully  committed  to  custody  ;** 

and  section  two  hundred  and  twenty-two  of  the  said  Code  shall  be 
^construed  as  if  the  following  words  were  added  thereto  (that  is  to  say), 
**  or  if  the  person  was  lawfully  committed  to  custody.** 

9.  After  section  two  hundred  and  twenty-five  of  the  said  Code,  the 
following  section  shall  be  inserted : — 

**  225  A.  Whoever  ESCAPES  or  attempts  to  escape  from  any 
custody  in  which  he  is  lawfully  detained  for  failing,  under  the  Code  of 
Criminal  Procedure,  to  furnish  security  for  good  behaviour,  shall  be 
punished  with  imj  risonment  of  either  description  for  a  term  which 
may  extend  to  one  year',  or  with  fine,  or  with  both,** 

10.  After  section  two  hundred  and  ninety-four,  and  before  chapter 
15  of  the  Indian  Penal  Code,  the  following  section  shall  be  inserted : — 
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"294  A.  VV^hoov  or  keeps  any  office  or  place  for  the  purjiose  of 
drawing  any  LOTTEUr  not  authorised  by  Government,  shall  be  pu- 
nished with  imprisonment  of  either  doacription  for  a  term  which  may 
extend  to  six  months,  or  with  fine,  or  with  both. 

**  And  whoever  publishes  any  proposal  to  pay  any  sum,  or  to  deli- 
ver any  goods,  or  to  do  or  forbear  doing  anything  for  the  benefit  of  any 
person,  on  any  event  or  contingency  relative  or  applicable  to  the  draw- 
ing of  any  ticket,  lot,  number  or  figure  in  any  such  lottery,  shall  be 
punished  with  fine  which  may  extend  to  one  thousand  rupees." 

11.  Section  three  hundred  and  seven  of  the  said  Code  shall  be 
read  as  if  the  following  clause  were  added  thereto : — 

'»  When  any  PERSON  offending  under  thi«  Section  is  UNDER 
sentence  of  THAN  SPORT  AT  ION  FOR  LIFE,  he  may,  if  hurt  is  caused, 
be  puuiBhed  with  death." 

12.  After  section  three  hundred  and  four  of  the  same  Code,  the 
following  section  shall  be  inserted  :— 

"304  A.  Whoever  CAUSES  the  DKATE  of  any  person  by  doing 
any  rash  or  negligent  ACT  NOT  AMOUNTING  to  CULPABLE 
HOMICIDE,  shall  be  punished  with  imprisonment  of  either  descriptioQ 
for  a  term  which  may  extend  to  two  years,  or  with  fine,  or  with  botn." 

13.  The  following  chapters  of  the  pame  Code,  namely,  4  {General 
Ey^pfioni*),  5  (Of  Abetment )i  and  23  (Of  Attempis  to  commit  offences) 
shall  apply  to  oHences  punishable  under  the  eaid  sections  121  A,  29-iA 
and  304A,  and  the  said  chapters  4  and  5  shall  apply  to  offences  punish- 
able under  the  said  sections  124A  and  225A. 

14.  No  charge  of  an  offence  punishable  jindcfr  any  of  the  said 
Sections  121  A,  124A  and  294A  shall  be  entertained  by  any  Court  unless 
the  PROSECUTION  be  instituted  BY  order  of,  or  under  authority 
from,  the  LOCAL  GOVERNMENT. 

15.  Nothing  contained  in  this  Act  shall  be  taken  to  affect  any  of 
the  provisions  of  any  SPECIAL  or  LOCAL  LAW. 

17.    Tbo  ennctments  mentioDed  ifi  the  second  schedule  hereto  axmexed  are  repealed  to 
the  extent  specified  therein. 

SCHEDULE. 


Number  and  jear. 


SUtute  9  Geo.  4,  Cap.  74. 


Act  6  of  1844 
Act  4  of  1867 


Extent  of  Repeal. 


The  whole  Act,  except  Sections  1  to  10  (Mclttsivc), 
13, 14, 15,  ^1,  23,  to  26  (indusiTe},  36,  37,  51, 52, 
56  and  110. 

The  whole. 

The  whole 


Section  16  provides  a  Schedule  which  shall  form  part  of  the  Schedule  of  the  Code  of 
Criminal  Procedure,  it  ia  therefore  inserted  there  in  the  present  compilation. 
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AOT  No.  X.  of  1872, 

An  Act  for  TfitgvXaUng  the  ProcediM-e  of  the  Oowrts  of  Oriminal 
Judicature, 


PMt.  Sec. 

I.   PrelimlTiftry,  Repeal,  Local  Bxtent  and  Definitions i . 

11.   Ck>n0tltatlon  and  Powers  of  the  Criminal  Oourts 5. 

m.   OfthePoUoe 89. 

IV.   Of  Prooeedlnsrs  to  Compel  Appearance 139. 

V.   Of  Inquiries  and  Trials 186. 

VI.   Appeal,  Beferenoe,  and  Revision 986^ 

VII.   Bxecution. 808, 

VIII.  Bvidence 838. 

IX.   Procedure  Incidental  to  Inquiry  and  Tria). ssi. 

X.   Charsre  Judfirment^  and  Sentence 894. 

XL   Preventive  Jurisdiction  of  Maffistratee 480. 

XII.   Miscellaneous  Provisions ,  689. 


Whereas  it  is  expedient  to  conBolidate  and  amend  the  law  regulat- 
ings the  Procedore  of  Courts  of  Criminal  Jadicatore,  other  than  the 
Hieh  CourtB  in  Presidency  towns  in  the  exercise  of  their  original  crim* 
inaTjorisdiotion,  and  the  Courts  of  Police  Magistrates  in  sacb  towns] 
It  is  hereby  enacted  as  follows : — 


PART  I. 

CHAPTER  1. 

Preliminary,  Repeal,  Local  Extent  and  Definitions. 

1.    This  Act  may  be  called*' The  Code  of  Criminal  Procedure." 

It  extends  to  the  whole  of  British  India,  but  shall  not,  except  as 
hereinafter  provided,  affect  the  procedure  of  the  High  Courts  or  Police 
Magistrates  in  the  Presidency  towns; 

And  it  shall  come  into  force  on  the  first  day  of   September  1872^ 
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2.  The  enactments,  mentioned  in  the  first  schedale  hereto  annexed, 
are  repealed  to  the  extent  specified  in  the  third  column  of  the  said 
schedule. 

Wherever  a  special  form  of  procedure  is  prescribed  bj  any  law,  not 
expressly  repealed  in  the  first  schedule  to  this  Act,  it  shall  not  be 
deemed  to  have  been  impliedly  repealed  by  reason  of  its  being  inconsis- 
tent with  the  provisions  of  this  Code. 

In  every  Act  passed  before  this  Act,  in  which  reference' is  made  io 
the  Code  of  Criminal  Procedure,  such  reference  shall  be  taken  to  be 
made  to  this  Act. 

In  every  Act,  passed  before  this  Act,  the  expressions  *  oflficer  ex- 
ercising the  powers  of  a  Magistrate."  *'  Subordinate  Magistrate,  first 
class,"  and  "Subordinate  MagiBtrate,  seoond  class,"  shall,  respectively, 
be  deemed  to  mean  "  Magistrate  of  the  first  class,"  "  Magistrate  of  the 
second  class,"  and  **  Magistrate  of  the  third  class,"  as  defined  ia  this 
Act. 

The  references  made  in  the  enactments  specified  in  column  oae  of 
the  fifth  schedule  hereto  to  the  sections  of  the  former  Code  of  Criminal 
Procedure  specified  in  column  two  of  the  said  schedule,  shall  be  deemed 
to  be  made  to  the  sections  of  this  Code  directed  in  the  third  column  of 
the  said  schedule  to  bo  substituted  for  the  said  sections  in  column  two. 

Notifications  published  and  orders  made  under  any  section  of  any 
Act  hereby  repealed,  shall  be  deemed  to  have  been  published  and 
made  under  the  corresponding  section  of  this  Act. 

3.  CASES  PENDING  in  any  Criminal  Court  when  this  Act 
comes  into  force  shall  be  decided  as  f ar  afl  may  be  according  to  the  pro- 
cedure provided  in  this  Act. 

4.  In  this  Act  the  following  words  and  expressions  have  the  fol- 
lowing meanings  unless  a  diflerent  intention  appears  from  the  context: — 

"  SPECIAL  LAW"  means  a  law  applicable  to  a  particular  subject. 

*•  LOCAL  LAW"  means  a  law  applicable  to  a  particular  part  of 
British  India. 

•'  INVESTIGATION"  includes  all  the  proceedings  by  the  Polieer 
authorized  by  this  Act,  for  the  collection  ot  evidence. 

"  INQUIRY"  includes  any  inquiry  which  may  be  conducted  by  a 
Magistrate  or  Court  under  this  Act. 

"  INQUIRED  INTO"  means  and  includes  every  proceeding  pre- 
liminary to  trial. 

'*  TRIAL"  moans  the  proceedings  taken  in  Court  after  a  charge 
has  bean  drawn  up  and  includes  the  punishment  of  the  offender. 

It  includes  tho  proceedings  under  Chapters  16  and  18  from  the 
time  when  the  accused  appears  in  Court 

"JUDICIAL  PROCEEDING"  means  any  proceeding  in  the 
course  of  which  evidence  is  or  may  be  taken,  or  in  which  any  judgment, 
sentonca  or  final  order  is  passed  on  recorded  evidence, 
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•'  WRITTEN"  includes  **prmted,"  "  lithographed."  *'  photograph- 
ed," and  **  dngravcd." 

"  CFtlMINAL  COURT"  means  and  includes  every  Judpje  or  Ma- 
gistrate, or  body  of  Judges  or  Magistrates  inquiring  into  or  trying  any 
criminal  case  or  engaged  in  any  judicial  proceeding. 

"  PROVINCE"  means  the  territories  under  the  Govemmont  or 
Administration  of  any  Local  Governmeut. 

"  PRESIDENCY  TOWN"  means  the  local  limits  of  the  ordinary 
original  civil  jurisdiction  of  the  High  Courts  of  Calcutta,  Maii*as  or 
Bombay. 

**  HIGH  COURT"  means,  in  reference  to  proceedings  a'^ainst 
European  British  subjects,  or  persons  jointly  charged  with  European 
British  subjects,  the  High  Court  of  Calcutta,  Madras,  Bombay,  the 
High  Court  for  the  North- Western  Provinces,  and  the  Chief  Court  of 
the  Panjab. 

In  other  cases  **  High  Court"  means  the  highest  Court  of  criminal 
appeal  or  revision  in  any  province. 

"  SESSION  CASE"  means  and  includes  all  cases  specified  in  col- 
umn 7  of  the  fourch  schedule  to  this  Act  as  cases  triable  by  a  Court  of 
Session  and  all  cases  which  Magistrates  commit  to  a  Court  of  Session  al- 
though they  might  have  tried  tnem  themselves. 

In  the  case  of  offences  created  by  special  and  local  laws,  **  Session 
case"  means  cases  which  are  triable  by  the  Court  of  Session  or  which  the 
Magbtrate  commits  to  the  Court  of  Session,  though  he  might  have  tri- 
ed them  himself. 

"  MAGISTRATE'S  CABIS"  means  and  includes  all  cases  specified 
in  column  7  of  the  fourth  schedule  to  this  Act  as  cases  triable  by 
Magistrates  and  all  cases  which  Magistrates  try  themselves,  although 
they  might  have  committed  them  for  trial  to  a  Court  of  Session. 

"  COGNIZABLE  OFFENCE  OR  CASE"  means  an  offence  for  or 
a  case  in  which  a  Police  ofiicer  may,  by  any  law  in  force  for  the  time 
being,  aiTest  without  warrant. 

**  NON-COGNIZABLE  OFFENCE  OR  CASE"  means  an  offence 
for  or  a  case  in  which  a  Police  oflBcer  may  not  arrest  without  warrant. 

;*  SUMMONS  CASE"  means  an  offence  of  the  class  described  in 
section  one  hundred  and  forty-eight. 

•*  WARRANT  CASE"  means  an  offence  of  the  class  described  in 
section  one  hundred  and  forty -nine. 

"  BAILABLE  OFFENCE  OR  CASE"  means  an  offence  for  or  a 
case  in  which  bail  may  be  taken  under  the  fourth  schedule  to  this  Act, 
or  by  any  other  law  in  force  for  the  time  being. 

"  NON-BAILABLE  OFFENCE  OR  CASE"  moans  an  offence  for 
or  a  case  in  which  bail  may  not  be  taken  under  the  fourth  schedule  to 
Ihis  Act,  or  bj  any  law  in  force  for  the  time  being. 
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PART  II. 

Constitution  and  Powers  of  the  Criminal  Courts. 

CHAPTER  n. 

Of  Criminal  Courte; 

V  Besides  the  High  Cotlrts,  there  AhiUl  b^  fckir  gi-Ades  of  Criminfti 
Courts  in  British  India — 

1  —The  Cdnrt  of  the  M^strate  of  the  3rd  clasd. 
$2.-— The  Coort  of  the  Magistrate  of  the  2nd  clasd. 
3.— The  Court  of  the  Magistrate  of  the  Ist  class. 
4.— The  Court  of  Session, 

6.  All  inquiries  bj  Magistrates  shall  be  held  accoi*ding  to  the  pro- 
vision^  hereinafter  contadnea. 

7.  All  criminal  trials  in  British  India  shall  be  held  before  tbe 
Courts  specified  in  the  fourth  schedule  to  this  Act,  or  before  the  CoorU 
bpeoifiea  in  any  law  by  which  the  offence  is  d^ated,  according  to  the 
provisions  hereinafter  contained. 

8.  Offences  punishable  pnder  any  LAW,  OTHER  THAN  the 
Indian  PENAL  CODE,  containing  no  distinct  provision  as  to  fehe 
Court  or  Oflfioer  before  which  or  before  whom  they  are  to  be  tried,  may 
be  inquired  into  and  tried,  according  to  the  provisions  hereinafter  con- 
tained, by  the  Criminal  Courts  appomied  under  this  Act.  But  no  Boch 
Court  shall  award  any  sentence  in  excess  of  its  powers. 

A  Magistrate  of  the  third  class  shall  not  try  any  siich  offence  unless 
it  is  punishable  with  leds  than  One  y^r^S  imprisbnment,  nor  shall  a  Ma- 
gistrate of  the  second  class  try  any  such  offence  unless  it  is  punishable 
with  less  than  three  year's  imprisonment. 

9.  All  JUDGES  of  Criminal  Courts,  other  than  the  High  Courts, 
and  Magistrates  shall  be  APPOINTED  and  may  be  removed  BT  the 
LOCAL  QOVEBNMENT;  but  such  officers  as  are  now  appointed  or 
removed  bv  the  Govemment  of  India  shall  continue  to  be  so  appointed 
br  removed. 

10.  All  existing  Judges  and  Magistrates  shall  be  deemed  to  havi 
been  appointed  under  this  Act. 

11.  Offences  committed  by  EUROPEAN  BRITISH  SUBJECTS 
fihall  be  inquired  into  and  tried  according  to  the  provisions  of  Chapter 
7,  and  not  otherwise ;  but  the  other  provisions  of  this  Act  shall  apply 
to  all  persbnS  Without  distinction  of  race  unless  a  contrary  intention  '^ 
expressed. 


CHAPTER  HI: 
Of  Courts  of  Session. 

la.    Every  province  shall  be  divided  into  SESSIONS  l)iVI- 
SIONS. 

13.    The  Locri  Govemment  shall  have  POWER  TO  ALTER 
from  time  to  time,  the  number  or  extent  of  such  diyisions. 
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14.  The  existing  local  jurisdictions  of  Courts  of  Seesion  shall  bo 
Sessions  Divisions,  unless  and  until  they  are  so  altered. 

15.  There  shi^l  be  a  Court  of  Session  in  every  Sessions  Division. 

tt  shall  have  power  to  try  any  ofiTence  and  to  pass  upon  any  offen- 
der any  sentence  authorized  by  law,  subject  to  the  provisions  of  this 
Act. 

16.  Thereshall  be  a  SESSIONS  Judge  for  every  Sessions  Divi- 
sitin.  The  S^sions  Judge  Shall  exercise  all  the  powers  of  the  Court  of 
Session  in  his  Sessions  Division. 

17.  The  Local  Government  may  Appoint  ADDITIONAL  SES- 
SIONS JUDGES  or  JOINT  SESSIONS  JUDGES  who  shall  exer. 
cise  all  the  powers  of  a  Court  of  Session  in  one  or  more  Sessions  Divi- 
sions in  which  they  may  be  directed  to  act,  but  shall  try  such  cases  only 
as  the  Local  Government  directs  them  to  try,  or  as  the  Sessions  Judgo 
of  the  Division  makes  over  to  them  for  trial. 

18.  The  Local  Government  may  also  appoint  ASSISTANT  SES- 
SIONS JUDGES  who  shall  exercise  all  the  powers  of  a  Court  of  Session 
in  the  Sessions  Division  to  which  they  may  be  attached,  except  the 
pbwer  of  hearing  appeals,  and  of  passing  sentences  of  death,  or  trans- 
portation, or  imprisonment  for  more  than  seven  years ;  but  they  shall 
try  those  cases  only  which  the  Sessions  Judge  or  the  Sessions  Division 
makes  over  to  them  either  by  general  orders  or  by  a  special  order, 

Ahy  sentence  of  more  than  three  years*  imprisonment  passed  by  an 
Assistant  Sessions  Judge  shall  be  subject  to  confirmation  by  the  Ses- 
sions Judge.  The  Sessions  Judge  may  either  confirm,  modify  or  annul 
such  sentence  of  the  Assistant  Sessions  Judge. 


CHAPTER  IV. 
Of  Magistrates  and  their  Powers. 

19.  Magistrates  shall  be  either — 

Magistrates  of  the  1st  class. 
Magistrates  of  the  2nd  class,  or 
Magistrates  of  the  3rd  class. 

20.  The  powers  of  Magistrates  in  respect  to  the  trial  of  ofi*ence8 
and  to  passing  sentences  on  persons  convicted  of  them  are  as  follows — 

MAGISTBATES  of  the  FIBST  CLASS  may  pass  the  following 
sentences : 

Imprisonment  not  exceeding  the  term  of  two  years  (including  such 
solitary  confinement  as  is  authorized  bylaw); 

Fine  to  the  extent  of  one  thousand  rupees ; 

Whipping. 

Magistrates  of  the  SECOND  CLASS  may  pass  the  following  sen. 
tences: 

Imprisonment  not  exceeding  six  months  (including  such  solitary 
ccmfinement  as  is  authorized  by  law) ; 
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Fiuo  noL  oxceeduig  two  hundred  rupees ; 

AV  hipping. 

Magistrates  of  the  THIRD  CLASS  may  pass  the  following  seu- 
teuces : 

Imprisoument  not  exceeding  one  month ; 

Fine  not  exceeding  fifty  rupees. 

A  Magistrate  of  the  third  class  may  not  pass  a  sentence  of  solitary 
confinement,  or  of  whipping. 

Any  Magistrate  may  pass  any  lawful  sentence,  combining  any  of 
the  sentences  which  he  is  authorized  by  law  to  pass. 

Epjplanation.  A  Magistrate  may  award  imprisonment  in  default  of 
payment  of  fine  in  addition  to  the  full  term  of  imprisonment  which,  un- 
der this  section,  he  is  competent  to  award. 

21.  In  addition  to  the  powers  given  in  section  twenty,  the  follow- 
ing powers  are  conferred,  as  hereinafter  provided,  upon  Migistrates  by 
this  Act : 

( 1 . )    Power  to  make  ever  cases  to  a  S  ubordinate  Magistrate,    [s.  44  ] 

(2.)  Power  to  pties  a  sentence  on  proceedings  recorded  by  a  Sub- 
ordinate Magistrate,    [s.  46.] 

■  (3.)     Power  to  withdraw  cases  and  to  try  or  refer  them  for   triaJ. 

[s.  47.] 

(4.)  Power  to  withdraw  or  refer  appeals  from  convictions  by  Ma- 
gistrates of  the  2nd  and  3rd  classes,    [s.  47.] 

(5.)     Power  to  arrest  an  accused  person  found  in  Court,     [s.  104,] 

(6.)    Power  to  order  the  Police  to  investigate  an  ofience.    b.  110. 

(7.)  Power  to  record  confessions  or  statements  during  a  Police 
investigation,    [s,  122.] 

(8.)  Power  to  authorize  detention  of  a  person  during  a  Police 
investigation,     [s,  124.] 

(9.)    Power  to  hold  an  inquest,    [s.  135.] 

(10.)  Power  to  entertain  complaints  and  receive  Police  reports. 
[s.  141.] 

(11.)  Power  to  entertain  cases  without  complaint     [s.  142.] 

(12.)  Power  to  commit  for  trial,     (s.  143.) 

(13.)  Power  to  issue  process  for  person  within  jurisdiction  who  has 
committed  an  ofience  outside  Magistrate's  local  jurisdic- 
tion.    8. 157. 

(14.)     Power  to  direct  warrant  to  landholder.    8.162. 

(15.)     Power  to  arrest  ofiender  in  presence  of  Magistrate,    s.  166. 

(16,)  Power  to  endorse  warrant,  or  to  order  the  removal  of  an  ac- 
cused person  arrested  under  a  warrant,    ss.  168  and   170. 

(17.)  Power  to  issue  proclamation  in  cases  judicially  before  him 
68,  171  and  353. 
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(18.)     Power  to  atfcach  and  sell  properly  iu  cases  ju Hciallv-   before 
him.    88.  172  and  354. 

(19.)     Power  fco  try  summarily,     s.  222. 

(2D.)     Power  to  hear  appeals  from  couvictions   by   Magistrates    of 
the  2Qd  and  3rd  classes,     s.  266. 

(21.)     Power  to  call  for  proceedings,    es.  295  and  296. 

(22.)     Power  to  quash  convictions  in  certain  cases,     s.  328. 

(23.)     Power  to  issue  a  search-warrant  for  letter  iu   Post   OflTice. 
8.  369. 

(24.)     Power  to  endorse  a  search-warrant  and  order  delivery   of 
thing  found,    ss.  372,  373  and  376. 

(25.)     Power  to  issue  search-warrant  otherwise  than  iu  the  course 
of  an  inquiry,     b.  377. 

(26.)     Power  to  revise  bail  orders,     s.  398. 

(27.)     Power  to  sell  perishable  property  of  a  suspicious   character. 
s.  415. 

(23.)     Power  to  sell  suspicious  or  stolen  property,     s.  417. 

(29.)     Power  to  demand  security  to  keep  the  peace,     s.  491. 

(30.)     Power  to  discharge  recognizances  to  keep  the  peace,     s.  500. 

(31.)     Power  to  demand  security  for  good  behaviour,    ss.   504  and 
505. 

(32.)     Power  to  discharge  person  bound  to  bo  of  good  behaviour. 
8.  611. 

(33.)     Power  to  issue  order  to  prevent  obstruction,  &c.    s.  5l8. 

(34.)     Power  to  issue  order  prohibiting  repetition  of  nuisance. 
B.  519. 

(35.)     Power  to  make  orders,  &c.,  in  local  nuisance  cases,     s.  521. 

(36.)    Power  to  make  orders,  &c.,  in  possession  cases,    s.  530. 

(37.)     Power  to  make  orders  of  maintenance,    b.  536. 

22.    MAGISTRATES  of  ALL  CLASSES  shall,  as  such,  have 
the  following  powers : 

(1.)     Power  to  arrest  an  accused  person  found  in  Court,    s.  104. 

(2.)     Power  to  record  confessions  or  statements  during  a  Police 
investigation,    b.  122. 

(3.)     Power  to  authorize  detention  of  a  person  daring  a  Police  in- 
vestigation.   B.424. 

(4.)     Power  to  arreet  offender  in  the  presence  of  Magistrate,    b* 

166. 
(5.)     Power  to  endorse  warrant,  or  to  order  the  removal  of  an  ac- 

oused  person  arrested  under  a  warrant,    bb.  16d  and  170. 
(^.)     Power  to  issue  proclamation  in  cases  judicially  before  him, 

88. 171  and  353. 
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(7.)  Tower  to  attach  and  eell  property  in  cases  judicially  before 
him.     8B.  17:2  and  354. 

(8.)  Power  to  endorse  a  search-warrant  and  order  delivery  of 
thing  fooud.    ss.  372,  373  and  37G. 

(9.)  Power  to  sell  perishable  property  of  a  saspicoiiB  character 
s.  415, 

23.  In  addition  to  the  powers  mentioned  in  section  twenty-two 
a  Magistrate  of  the  3RD  CLASS  may  be  invested  with  the  following 
powers  : 

(a )     By  the  Local  Government 

(1.)     Power  to  hold  inquests,    e.  135, 

(2)  Power  to  entertain  complaints  of  offences  in  cases  in  which 
he  has  jurisdiction  to  try  or  to  commit  for  trial,    s.  141. 

(3.)      Power  to  commit  for  trial,    s.  143. 

(4.)     Power  to  issue  order  to  prevent  obstruction,  &c,    s.  518. 

(5.)     Power  to  issue  order  prohibiting  repetition  of  nuisance,    a, 
519. 

(K)     By  the  Magistrate  of  the  District 

(1.)     Power  to  hold  inquests.      s.  135. 

(2.)  Power  to  entertain  complaints  of  offences  in  cases  in  which 
he  has  jurisdiction  to  try  or  to  commit  for  trial,    s.  141. 

(3.)     Power  to  issue  order  to  prevent  obstruction,  Slc,      s.  518. 

(4.)  Power  to  issue  order  prohibiting  repetition  of  nuisance,  s. 
519. 

24.  Magistrates  of  the  SECOND  CLASS  shall,  as  such,  in  addition 
to  the  powers  mentioned  in  section  twenty-two,  have  the  following 
power : — 

(1.)  Power  to  order  the  Police  to  investigate  an  offence  in  which 
the  Magistrate  has  jurisdiction  to  try  or  to  commit  for 
trial.      8.  110. 

25.  In  addition  to  the  powers  given  and  referred  to  in  section 
twenty-four,  a  Magistrate  of  the  SECOND  CLASS  may  be  invested  wttk 
the  following  powers  :— 

a.      By  the  Local  Government — 

(1,)    Power  to  hold  inquests.      s.  135. 

(2.)  Power  to  entertain  complaints  and  receive  Police  reports  in 
cases  in  which  he  has  jurisdiction  to  try  or  to  commit  for 
trial,      s.  141. 

(3.)    Power  to  entertain  without  complaint  cases  which  he  has 

jurisdiction  to  try  or  to  commit  for  trial,      s.  142. 
(A,)    Power  to  commit  for  trial,    s.  143. 
(5.^    Power  to  issue  order  to  prevent  obstruction,  &c.    s.  518. 
(6. )    Power  to  isBue  order  prohibiting  repetition  of  nuisance,    s.  51  a. 
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h.      By  the  Magistrate  of  the  DiBtrict— 

(I.)    Power  to  hold  inquests,      s.  135. 

(2.)  Power  to  entertain  con^pJaints  and  receive  Police  reports  in 
cases  in  which  he  has  jorisdiction  to  try  or  to  commit  for 
trial,  s.  141. 

(3 J    Power  to  issue  order  to  prevent  obstruction,  &o.      s.  518. 

(4.)    Power  to  issue  order  prohibiting  repetition  of  nuisance,  s.  519. 

26.  Magistrates  of  the  FIRST  CLASS  shall,  as  such,  in  addition 
to  the  powers  mentioned  in  sections  twenty*two  and  twenty- four,  havo 
the  following  powers : 

(\.)    Power  to  commit  for  trial,     s.  143, 

(2,)    Power  to  issue  search-warrant  otherwise   than  in  the  course 
•  of  an  inquiry,      s,  377, 

C^J    Power  to  demand  security  to  keep  the  peace^     s.  491 . 

(4.)  Power  to  demand  security  for  good  behaviour.  ss.  604  and 
505, 

(bj     Power  to  make  order,  &c.,  in  possession  cases,      s.  530. 

(6.)    Power  to  make  orders  of  maintenance,     s.  536. 

27.  In  addition  to  the  powers  given  and  referred  to  in  section 
twontv-six,  a  Magistrate  of  the  FIRST  CI^ASS  may  be  invested  with 
the  following  powers : 

a.      By  the  Local  Government. 

(1.)  Power  to  make  over  cases  taken  up  on  complaint,  Jbc.,  to  a 
Subordinate  Magistrate,     s.  44. 

(%)     Power  to  hold  inquests,      s.  135, 

(3.)  Power  to  entertain  complaints  of  offences,  and  receive 
Police  reports,     s.  141. 

(4.)    Power  to  entertain  cases  without  complaint,    s.  142. 

(5.^  Power  to  issue  process  for  person  within  jurisdiction  who  has 
committed  an  offence  outsido  Magistmte*8  local  jurisdicv 
tion.    s.  157. 

(6.)    Power  to  try  summarily,      s.  222, 

(7.)  Power  to  hear  appeals  from  convictions  by  Magistrates  of  the 
2nd  and  3rd  classes,     s.  266. 

(8.)    Power  to  sell  suspicious  or  stolen  property,    s.  417, 

(9.)    Power  to  issue  order  to  prevent  obstruction.    &c,  s.  518. 

(10.)    Power    to  issue  order    prohibiting  repetition    of  nuisance. 
B.  519. 

(11.)    Power  to  make  orders,  &c.,  in  local    nuisance  cases,      s.  521  . 

6.      By  the  Magistrate  of  the  District— 

(1.)    Power  to  hold  inquests,      s.  135. 
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(2.)  Power  to  entertain  oomplftinta  of  offenoae,  and  receive  Police 
report,    (s.  141.) 

(3.)    Power  to  issue  order  to  prevent  obstruction,  &c.    (s.  518.) 

(4.)  Power  to  issue  order  prohibiting  repetition  of  nuisance,  (b. 
519.; 

2S.  Ma^trates  who,  under  the  provisions  of  section  forty,  are 
MAQISTR^BS  OF  DIVISIONS  of  DUtriote  shall,  as  such,  haveaU 
the  powers  given  to  Magistrates  of  the  first  class,  and  referred  to  in 
section  twenty-six,  and,  iu  addition,  shall  have  the  following  powers . — 

(1.)  Power  to  make  over  cases  to  a  Subordinate  Magistrate,  (s. 
44.) 

(2.)  Power  to  pass  sentence  on  proceedings  recorded  bj  a  Subor- 
dinate Magistrate,    (s.  46.) 

(3.;  Power  to  withdraw  cases,  but  not  appeals,  and  to  try  or  ref* 
them  for  trial,     (s.  47.) 

(4.)    Power  to  hold  inquests,    (s.  135,) 

(5.)  Power  to  entertain  complaints  of  ofiences,  and  receive  Polled 
reports,    (s.  141.) 

(6.)    Power  to  entertain  cases  without  complaint,    [s.  142.] 

(7.)  Power  to  issue  process  for  person  within  jurisdiction  who  has 
committed  an  oflence  outside  Magisdrate^e  local  jurisdic- 
tion,   (s.  157.) 

(8.)    Power  to  sell  suspicious  or  stolen  propei*y.    (s.  417.) 
(9.)    Power  to  issue  order  to  prevent  obstructiiMi,  &e.    (s.  518.) 
(10.)    Power  to  issue  order  prohibiting  repetition  of  nuisance,    (s. 

519.) 
(11.)    Power  to  make  orders  in  local  naisauce  cases,    (s.  521.) 

Provided  that,  if  a  Magistrate  of  a  Divisicm  of  a  District  exercise 
the  powers  of  a  Magistrate  of  the  second  class,  he  shall  not  have  power 
to  demand  security  to  be  of  good  behaviour. 

29.  In  addition  to  the  POWERS  given  and  referred  to  in  section 
twenty-eight,  the  Local  Government  may  confer  on  a  Magistrate  of  a 
Division  of  a  District,  exercising  the  powers  of  a  Magisti-ate  of  the  first 
class,  the  following  powers : — 

(1.)    Power  to  try  summarily,    (s.  222.) 

(2.)  Power  to  hear  appeals  from  convictions  by  Magistrates  of  the 
2nd  and  3rd  classes,    (s.  266.) 

30.  MAGISTBATBS  OF  DISTRICTS  may,  as  such,  exercise  all 
the  powers  mentioned  in  section  twenty-one. 

31.  All  other  powers  given  by  this  Act  or  by  any  other  law  in 
force  may  be  exercised  by  tiie  officers  or  Courts  to  whom  or  to  which 
they  are  given. 

32.  If  any  Magistrate,  not  being  empowered  by  law  in  that  behalii 
does  any  one  of  the  following  things;— 
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( I .)  K  he  makes  o\rer  a  case,  taken  tip  on  complaint  Ac,  to  another 
Magistrate, 

(2.)  If  he  withdraws  a  case  and  tries  it  himself,  or  refers  a  case 
for  trial, 

(3.)    If  he  orders  the  Police  to  investigate  an  offence, 

(4.)    If  he  holdis  an  inquest, 

(5.)    If  he  entertains  a  complaint  or  deceives  a  Police  report, 

(6.)  If  he  issues  process  for  the  apprehension  of  a  person  within 
his  local  jurisdiction  who  has  committed  an  offence  outside 
his  l6cal  jurisdiction, 

(7.)  If  he  issues  a  search-warrant  otherwise  than  in  the  course  of 
an  inquiry, 

his  proceedings  shall  not  be  set  aside  on  the  ground  that  he  was 
not  BO  empowered. 

33.  IF  any  MAGISTRATE  NOT  being  EMPOWERED  by  law, 
COMMITS  an  accused  person  to  tftkfe  his  tnal  before  a  Court  of  Ses- 
sion or  High  Court,  the  Court  to  Which  the  commitment  was  made 
n  ay,  after  perusal  of  the  proceedings,  aocept  the  commitment  if  it  con- 
siders that  the  aoonsed  p^sOn  has  not  been  prejudiced,  unless  the  ac- 
cused person  has  olgected  to  the  jurisdiction  of  the  committing  Magis- 
trate during  the  inquii^y  and  before  the  order  of  commitment. 

If  suoh  Court  cdnsiders  that  the  accused  person  was  prejudiced,  or 
if  he  objected  t6  the  jurisdiction  of  the  committing  Magistrate  during 
the  inquiry,  and  before  the  order  of  commitment,  it  shall  quash  the 
commitment,  and  direct  a  fresh  inquiry  by  a  competent  Magistrate. 

34.  Ifany  MAGISTRATE  NOT  being  EMPOWERED  by  law 
in  Viat  behalf,  DOES  any  of  the  FOLLOWING  THINGS,  hisprocee. 
dings  shall  be  void ;  that  is  to  say  :— 

(1.)  If  he  passes  a  sentence  on  proceedings  recorded  by  another 
Magistrate, 

(2.)  If  he  entertains  a  case  without  complaintt 

(3^)  If  he  attaches  and  sells  property  under  section  172, 

(4  )  If  he  tries  an  offender  summarily, 

(5  >  If  he  decides  an  appeal, 

(6.)  If  he  calls  for  proceedings, 

(7.)  If  he  issues  a  search-warrant  for  a  letter  in  the  Post  OflBce, 

(8.)  If  he  revises  a  bail  order, 

(9.)  If  he  sells  suspicious  or  stolen  property  under  section  417, 

(10.)  If  he  demands  security  to  keep  the  peace, 

(11.)  If  he  discharges  recognizances  to  keep  the  peace, 

(12.)  If  he  demands  security  for  good  behaviour, 

(13.^  If  he  discharges  a  person  lawfully  bound  to  bo  of  good  bo* 

haviour, 

(\\.)  If  he  makes  an  order  in  a  local  nuisaucc  ciAce, 

(idj  If  he  issues  an  order  to  proyont  an  obsir action, 
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( 16  J     If  ha  prohibits  the  repetition  of  a  xmisancei 
n7J     If  he  makes  an  order  in  a  possession  case,  or 
fl  8  J     If  he  makes  an  Order  for  maintenanoe. 

(The  Magistrate  of  the  ikstrict. 

35.  In  every  district  there  shall  be  a  Magistrate  of  the  first  class 
appointed  by  the  Local  Government  who  shall  be  called  the  MAGIS- 
TR  xTE  OF  THE  DISTRICT  and  shaU  exercise  throughout  his  dis- 
trict all  the  pOTfers  Of  a  Magistrate. 

36.  In  the  territories  subject  to  the  Lieutenant-Governor  of  the 
PAN  JAB  and  in  the  tei>ritories  administered  by  the  Chief  Commission- 
ers of  OUDH,  the  CENTRAL  PROVINCES  and  British  BURMA,  in 
COORG,  and  in  those  parts  of  the  other  provinces  in  which  there  are 
Deputy  Commissioners  or  Assistant  Cdmmissioners,  the  Local  Govern- 
ment majr  invest  the  Deputy  Commissioner,  or  other  chief  officer 
charged  with  the  executive  administration  df  the  district  in  criminal 
matters,  with  power  to  try  as  a  Magistrate  all  offences  not  punishable 
with  death,  and  to  pass  sentence  of  imprisonment  for  a  term  ndt  exceed- 
ing seven  years,  including  Such  solitary  confinement  as  is  authorized 
by  law,  or  of  fine  Or  of  whipping,  or  any  combination  of  these  punish- 
ments authorized  by  law;  but  any  sentence  of  upwards  of  three  years' 
imprisonment  passed  by  any  sucn  officer  shall  be  subject  to  the  ^onfirroa^ 
tibn  Of  the  Sessions  Judge  to  whom  such  Deputy  Commissioner  is  sub- 
ordinate. Such  Session  Judge  may  either  confirm,  modfy  or  annul  anj 
sentence  referred  f ot*  confirmation. 

iBubordinate  Magisti^tes; 

^7.  The  Local  Government  may  appoint  as  many  other  persons 
besides  the  Magistrate  of  the  District,  as  it  thinks  fit,  to  be  M  AGIS- 
TRATESOP  THE  FIRST,  SECOND  OR  THIRD  CLASS  in  tiie 
District. 

All  such  Magistrates. shall  be  subordinate  to  the  Magistrate  6f  the 
District,  but  neither  the  Magistrate  of  the  District  nor  the  Subordinate 
Magistrates  shall  be  subordinate  to  the  Sessions  Judge  ezoept  to  the 
extent  and  in  the  manner  provided  by  this  Act. 

The  Local  Government  shall  not  have  pOwer  to  direct  that  toy 
Magistrate  may  try  any  ofience  which  Ma^strates  of  his  class  are  not 
authorized  to  try,  or  pass  any  sentence  which  Magistrates  of  his  clasd 
are  nOt  authorize  I  to  pass  by  section  twenty; 

38.  The  Local  Government  may,  by  notification  in  the  official 
Gazette,  prescribe  the  LOCAL  LIMITS  of  the  jurisdiction  of  a  Ma- 
gistrate of  the  District  and  niay  by  such  notification  from  time  to  time 
alter  such  local  limits. 

30.  The  LcKjal  Government  may  divide  any  district  into  DIVI- 
SIONS, and  from  time  to  time  alter  their  limits,  All  existing  divi- 
eious  of  districts  wliich  are  now  usually  put  under  the  charge  df  a  Magis* 
trate  shall  be  divisions  until  their  limits  are  so  altered. 

40.  The  Local  Government  may  place  any  MAGISTRATE  of  th€i 
1st  or  2ud  class  IN  CHARGE  OF  aDiVISION  of  a  district. 
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Such  Ma«2:istrato  shall  be  called  a  Magistrate  of  a  Division  of  a  Dis- 
trict and  shall  exercise  the  powers  conferred  on  him  under  this  Act,  or 
under  any  law  for  the  time  being  in  force,  subject  to  the  control  of  tho 
Magistrate  of  the  Diritrict. 

The  Local  Qovemment  may,  if  it  thinks  6t,  delegate  its  powers 
under  this  secdon  to  the  Magistrate  of  the  District. 

41.  Every  Magistrate  in  a  Division  of  a  District  shall  be  SUB- 
ORDINATE to  the  Magistrate  of  the  Division  of  the  District,  subject, 
however,  to  the  general  control  of  the  Magistrate  of  the  District 

42.  The  Local  Government  may  confer  upon  any  person  all  or  any 
of  the  powers  of  a  Magistrate  of  the  1st,  2nd,  or  3rd  cla^s,  in  respect  to 
particular  offences  or  to  a  particular  class  or  parti<  alar  classes  of  ofi'ences 
or  in  regard  to  offences  generally,  in  any  part  of  a  district  orin  any  one 
Or  more  districts,  subject  to  such  Local   Government. 

Such  Magistrates  shall  be  called  "  SPECIAL   MAGISTRATES." 

43.  In  conferring  powers  under  this  Act  the  Local  Government 
may  empower  persons  specially  by  name,  or  classes  of  officials  generally 
by  their  official   titles. 

44.  The  MAGISTRATE  OP  the  DISTRICT  orany  Magistrate  of 
a  division  of  a  District,  may  MAKE  OVER  any  criminal  CASE  taken 
up  by  him  on  suspicion,  or  bronqrht  be  ore  him  on  complaint,  or  on  re- 
port by  the  Police,  for  inquiry  or  trial  to  any  Magistrate  subordinate  to 
nim,  to  be  dealt  with  to  the  extent  ot  the  powers  with  which  the  Sub- 
ordinate Magistrate  may  havo  been  invested  under  the  provisions  here- 
inbefore contained* 

The  Magistrate  making  the  referrenco  may,  if  the  case  was  brought 
forward  on  complaint,  before  such  reference,  examine  the  com- 
plainant as  prescribed  in  this  Act;  but  if  he  does  not  do  so,  the  Magis- 
tate  to  whom  the  case  is  referred  shall  proceed  as  if  the  complaint  had 
been  made  to  him* 

The  order  of  reference  shall  be  recorded  in  a  proceeeding,  and,  if 
the  case  has  been  brought  forward  on  the  report  of  a  Police  officer,  shall 
be  recorded  on  such  report;  and  all  processes  issued  for  causing  the  at- 
tendance of  the  accusea  person  or  the  witnesses  shall  direct  them  to  at- 
tend before  the  Magistrate  to  whom  the  case  has  been  referred. 

The  Magistrate  making  the  reference  may,  if  he  thinks  proper,  re- 
transfer  to  his  own  file  the  case  referred  under  paragraph  one  of  this 
Boction,  and  when  he  has  done  so,  and  not  before,  may  proceed  therein. 

45.  If,  in  the  course  of  a  proceeding  before  a  Magistrate,  the  evi- 
dence appears  to  him  to  warrant  a  presumption  that  the  accused  person 
has  been  guilty  of  an  offence  which  such  M.AGISTR ATE  is  NOT  COM- 
PETENT TO  TRY, 

or  for  which  he  is  not  competent  to  commit  the  accused  person  for 
trial, 

h€  shall  stay  proceedings  and  submit  the  case  to  any  Magistrate  to 
whom  he  is  subordinate,  or  to  such  other  Magistrate,  hiving  jurisdic- 
tion, as  the  Magistrate  of  the  District  directs. 
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The  MHgisirate  to  whom  the  case  is  Bubmitted  shall  either  trj  the 
case  himself;  or  refer  it  to  aay  officer,  subordinate  to  him,  having 
jurisdiction ;  or  he  may  commit  the  accused  person  for  triaL 

Tn  any  such  case,  such  Ma^strate  or  other  officer  as  aforesaid 
shall  examine  the  parties  and  witnesses,  and  shall  proceed  in  all  res- 
pects  as  if  no  proceedings  had  been  held  in  any  other  Court; 

But  any  statement  or  confession  duly  made  by  an  accused  person 
in  the  course  of  the  proceedings  before  the  Magistrate,  before  whom  the 
case  was  originally  brought,  shall  be  admissible  as  evidence  in  all  sub* 
sequent  proceedings. 

46.  Whenever  a  Magistrate  of  the  2nd  or  3rd  class,  having  juria'* 
diction,  finds  an  accused  persoziguilty,  and  considers  that  he  ought  to 
receive  a  MORE  SB  VEHE  PUNISHMENT  than  such  Magistrate  is 
competent  to  adjudge,  he  may  record  the  finding  and,  if  sentence  has 
not  been  passed,  may  submit  his  proceedings,  and  forward  the  accused 
person  to  the  Magistrate  of  the  District,  or  to  the  Magistrate  of  the 
Division  of  the  District,  to  whom  he  is  subordinate. 

The  Magistrate,  to  whom  the  proceedings  are  submitted,  may,  if  he 
thinks  fit,  examine  the  parties  and  recall  ana  examine  any  witness  who 
has  already  given  evidence  in  the  case  and  may  summon  any  further 
witnesses  and  take  their  evidence;  and  shall  pass  such  judgment,  sen- 
tence or  order  in  the  case  as  he  deems  proper,  and  as  is  according  to 
law :  Provided  that  he  shall  not  exceed  the  powers  ordinarily  exercis- 
able by  him  under  section  twenty  of  this  Act. 

The  Magistrate  who  originally  dealt  with  the  case  may,  if  he  is  em- 
powered to  hold  inquiries  into  cases  triable  by  the  Court  of  Session 
and  to  commit  persons  to  take  their  trial  before  such  Court  instead  of 
submitting  his  proceedings  to  another  Magistrate,  commit  the  accused 
person  for  trial  before  the  Court  of  Session  instead  of  finding  him  gtdlty. 

47.  MAGISTRATES  OF  DISTRICTS  and  Magistrates  of  Divi- 
sions  of  Districts  MAY  respectively  WITHDRAW  any  criminal 
CASE  from  any  Magistrate  subordinate  to  them,  and  may  inquire  into 
or  try  the  case  themselves,  or  refer  it  for  inquiry  or  trial  to  any  other 
such  Magistrate  competent  to  inquire  into  or  try  th^same. 

Magistrates  of  Districts  may  withdraw  any  criminal  appeal  from 
any  Subordinate  Magistrate  who  has  been  authorized  to  hear  appeals 
from  the  convictions  of  Magistrates  of  the  2nd  and  Srd  classes,  and 
may  refer  criminal  appeals  to  any  competent  Ma^^istrato  subordinate  to 
them. 

48.  The  Local  Government  may  authorize  the  Magistrate  of  the 
District  to  withdraw  from  the  Magistrates  subordinate  to  him,  whether 
in  charge  of  divisions  of  districts  or  not  either  such  classes  of  cases  as 
he  thinks  proper,  or  particular  classes  of  cases. 

49.  The  Magistrate  of  the  District  under  the  general  or  special 
orders  of  the  Local  Government,  ma^  authorize  any  Magistrate  sub- 
ordinate to  him  to  entertain  complaints  arising  within  certain  local 
llmils,  and  may  from  time  to  time  vary  such  orders :  Pro^adcd  that  no 
such  Magistrate  shall  be  authorized  to  entertain  any  complaint  of  any 
ofiencc  which  ho  is  not  competent  to  try  or  commit  for  trial. 
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Magistrates'  Benches. 

50.  The  Local  Government  may  direct  any  tvro  or  more  Magis- 
trates to  sit  together  as  a  BEN'CH,  and  may  invest  such  bench  with 
the  powers  of  a  Magistrate  of  the  1st,  2nd  or  3rd  class,  and  direct  it  to 
try  such  cases  or  such  classes  of  cases  only  and  within  such  limits  as  it 
thinks  fit. 

51.  In  the  absence  of  any  special  direction  as  to  the  POWERS 
OF  any  such  DENCE,  it  shall  have  the  powers  of  a  Magistrate  ot  tho 
highesc  class  to  which  auy  one  of  its  members  belongs,  and  who  is  pre- 
sent taking  part  in  the  proceedings. 

52.  The  Magistrate  of  the  District  may,  subject  to  the  general  or- 
ders of  tho  Local  Government,  make  itULES  FOR  the  GUIDANCES 
of  Magistrates^  benches  in  his  district. 

Such  rxde?  shall  not  be  inconsistent  with  the  proviayions  of  this  act 
and  may  deal  with  the  folio  ^ving  subjects : — 

The  classes  of  cases  to  be  tried,  ^ 

The  times  and  ple^s  of  sitting. 
The  constitution  of  the  beiich  for  conducting  trials. 
The  mode  of  settling  differences  of  opinion  which  may  arise    be- 
tween the  Magistrabv^s  in  Session. 

53.  The  Magistrate  of  the  District  may  subject  to  the  like  o.rders, 
VABY"  or  annul,  from  time  to  time,  any  RuLjES  made  by  Ixin^self  or 
by  his  predecessor  under  the  last  preceding  seotio.n. 

Continuance  and  Alteration  of  Powers. 

54.  The  Local  GOVERNMENT  MAY  VARY  OR  CANCEL  any 
POWERS  with  which  any  person  may  have  been  invested  under  this 
Act  or  any  enactment  hereby  repealed. 

55.  When,  in  conseqence  of  the  office  of  a  Magistrate  of  the  Dir- 
trict  becoming  vacant,  any  officer  succeeds  temporarily  to  the  CHII  F 
EXEOaTIVtfl  ADMINISTRATION  of  the  District  in  criminal  mat. 
ters,  such  officer  shall  pending  the  orders  of  the  Local  Government,  ex- 
ercise  all  the  ordinary  powers  and  perform  all  the  duties  of  the  MagiE* 
trate  of  the  District. 

56.  Whenever  any  person  holding  an  office  in  the  service  of 
Government,  who  has  been  invested  with  any  powers,  under  this  Act 
or  any  enactment  hereby  repealed,  in  any  district,  is  TRANSFERRED 
TO  an  equal  or  higher  OFFICE  OF  the  SAME  NATURE  within  an- 
other  district,  he  shall,  unless  the  Looal  Government  otherwise  directp, 
continue  to  exercise  the  same  powers  in  the  district  to  which  he  is  so 
transferred. 


CHAPTER  V. 
Of  Public  Prosecutors. 

57.    The  Local  Government  may,  if  it  thinks  proper,  ani  oint 
^rs  to  bo  caUed  rUBLIC  PROSEOLTTORS. 
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58.  Pablic  prosecutors  may  be  appointed  either  for  a  particular 
case,  or  for  particular  clasBos  of  cases,  or  for  all  cases  throughout  the 
whole  or  any  part  of  any  proviuce. 

69.  Any  Court  inquiring  into  or  trying  any  case  may  permit  any 
person  to  conduct  the  case  as  prosecutor ;  but  no  person  shall  be  entitled 
to  do  80  without  such  permission.  Any  person  permitted  to  prosecute 
may  conduct  the  prosecution  personally  or  by  counsel 

60.  The  public  prosecutor  M \Y  APPEAR  and  plead  WITHOUT 
any  WRITTEN  AUTHORITY  before  all  Courts  in  which  any  case  un. 
der  his  charge  is  under  inquiry,  trial,  or  appeal ;  and  if  any  private  per- 
son instructs  any  barrister,  attorney,  pleader,  or  vakil  to  prosecute  any 
person  in  any  caae  under  the  charge  of  the  public  prosecutor,  the  public 
prosecutor  shall  have  the  mauagemont  of  the  case  and  such  other  person 
shall  act  under  his  directions. 

61.  The  public  prosecutor  MAY,  with  the  consent  of  the  Court, 
WITHDRAW  any  CfHARGE  against  any  person  in  any  case  of  which 
he  is  in  charge;  and  upon  such  withdrawal,  if  it  is  made  whilst  tbe 
case  is  under  inquiry,  the  accused  person  shall  be  discharged.  If  it  is 
made  when  he  is  under  trial,  the  accused  person  shall  be  acquitted. 

•  62.  If  an  APPEAL  is  brought  in  any  case  in  which  any  person, 
prosecuted  by  the  public  prosecutor,  has  been  convicted,  notice  of  such 
appeal  and  a  copy  of  the  grounds  of  appeal  shall  be  given  to  such 
public  prosecutor  by  the  Appellate  Court,  and  the  Court  shall  also  gire 
him  due  notice  of  the  time  and  place  at  which  such  appeal  is  to  be 
heard. 


CHAPTER  VI. 
The  Place  of  Inquiry  and  Trial. 

63.  Every  offence  shall  be  inquired  into,  and,  if  tried  by  a  Macfig. 
trate,  shall  be  tried  in  the  DISTRICT  IN  WHICH  it  was  COMMIT- 
TED. If  tried  by  a  Court  of  Session  it  shall  be  tried  by  that  Court  of 
Session  to  which  the  Magistrate  commits. 

Magistrates  shall  ordinarily  commit  to  the  Court  of  Session  for  the 
Sessions  Division,  in  which  the  district  to  which  they  are  appointed  is 
situated ;  but  the  Local  Covernmeut  may  direct  that  any  cases  or  class 
of  cases  committed  in  any  district  may  be  tried  in  any  Sessions  Division. 

Explanation. — Offences  created  by  local  and  special  laws  may  be 
inquired  into  and  tried  in  any  place  where  the  inquiry  or  trial  might  bo 
held  under  the  provisions  of  those  laws  or  of  this  Code. 

64.  Whenever  it  appears  to  the  High  Court  that  such  order  will 
promote  the  ends  of  justice,  or  tend  to  the  general  convenience  of  the 
parties  or  witnesses,  it  may  direct  the  TRANSFER  UP  any  particular 
criminal  CASK,  or  appeal,  or  class  of  cases  or  appeals  from  a  Criminal 
Court,  subordinate  to  its  authority,  to  any  other  such  Criminal  Court  of 
equal  or  superior  jurisdiction, 

or  may  order  that  any  oJBTence  shall  be  inquired  into  or  tried  in  any 
district  or  division  of  a  district,  other  than  that  in  which  the  offence  has 
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been  committed,  or  that  it  shall  be  tried  before  itself.  If  the  High 
Court  withdraws  any  case  from  any  other  Court  for  trial  before  itself,  it 
shall  observe  the  same  procedure  which  that  Court  would  have  observed 
if  the  case  had  not  been  so  withdrawn. 

Provided  that  the  orders  issued  under  this  section  shall  not  be  re- 
pujrnant  to  orders  issued  by  the  Local  Government  under  the  last  pre- 
ceding section. 

65.  When  a  person  is  accused  of  the  commission  of  any  offence  by 
reason  of  anything  which  has  been  done,  or  of  anything  which  has  been 
omitted  to  bo  done,  and  of  any  consequence  which  has  ensued,  such 
offence  may  be  inquired  into  or  tried  in  any  DISTRICT  IN  WII ICH 
any  such  THING  has  been  DONE,  or  omitted  to  bo  done,  OR  any 
such  CONSEQUENCE  has  ENSUED. 

Tllustrations. 
(n.)    A  is  woondod  in  the  duitriet  of  X  and  dies  in  district  Z.    The  oflbnce  of  tlio  ciilpa<- 
ble  homicide  of  A  may  bo  in<inired  into  and  tried  eiUier  In  X  or  Z. 

(6.)  A  is  wounded  in  the  district  ef  X  and  is,  during  twen^  days,  unable  to  follow  his 
ordinary  pursuits  in  tbe-distriet  Y,  ^ere  he  is  being  treated.  The  oftenco  of  causing  grie- 
vous hurt  to  A  may  be  inquired  into  and  tried  either  in  X  or  Y. 

{r.\  A  is  put  in  fear  of  injury  in  district  X,  and  is  thereby  induoed,  in  tli«  district  of  Y 
to  deliver  property  to  the  person  who  put  him  in  fear.  The  offence  of  extortion  committed 
on  A  may  be  loqulrod  into  and  tried  either  in  district  X  or  district  Y. 

66.  When  an  act  is  an  offence  by  reason  of  its  relation  to  any  other 
act  which  is  also  an  offence,  a  charge  of  the  first  mentioned  offence,  may 
bo  inquired  into  and  tried  either  in  the  DISTRICT  IN  WHICH  it  hap- 
pened or  in  the  district  in  which  the  OFFENCE,  WITH  WHICH 
IT  WAS  so  CONNECTED,  HAPPENED. 

Tliustraitoru, 
(n.)    A  chargB  of  abetment  may  be  inquired  into  and  tried  f  ither  in  the  district  in  whi.-'h 
the  abetment  was  committed,  or  in  the  district  in  which  the  ofibnce  abetted  was  committed. 

(b.)  A  charge  of  receiving  or  retaining  stolen  goods  may  be  inquired  into  and  tried  » 
dthcr  in  the  distr  iet  in  which  the  goods  were  stolen,  or  in  any  district  in  which  any  of  them 
were  at  any  time  dishonestly  i^ceiTcd  or  retained. 

(c.)  A  chaive  of  wrongfully  concealing  a  person  known  to  haye  been  kidnapped  may  be 
inquired  into  and  tried  in  the  district  in  which  the  wrongful  concealing  or  in  the  distiict  in 
Which  the  kidnapping  took  place* 

(<f.)  A,  B,  C  and  others  combine  together  to  abet  the  waging  of  war  against  the  Queen. 
Any  of  the  conspirators  may  be  tried  in  any  district  in  which  acts  wore  done  by  any  one  of 
the  persons  with  whom  ho  or  they  conspired  in  purauonce  of  the  original  concerted  plan  and 
With  reference  to  the  common  object. 

67.  When  it  is  uncertain  in  which  of  SEVERAL  DISTRICTS 
an  offence  was  committed;  or  where  an  offence  is  committed  partly  ia 
one  district  and  partly  in  another;  or 

where  the  offence  is  a  continuing  one  and  continues  to  be  commit- 
ted in  more  districts  than  one;  or  where  it  consistB  cf  SEVERAIi 
ACTS  done  in  different  districts, 

it  may  be  inquired  into  and  tried  in  any  ono  of  any  of  such  districta. 

lUuftrationt. 
(a.)    An  oifcnco  committed  on  a  journey  or  Toyage  may  be  inquired  into  and  tried  in  any 
district  through  which  the  person  by  whom  the  olfcnce  was  committed,  or  the  person  against 
whom,  or  the  thing  in  respect  of  which,  the  offence  was  committed  passed  in  the  course  of  that 
journey  or  Toyage. 

(&.)  A  offence  committed  near  the  boundary  betweep  two  districts  may  be  inquirsd 
into  and  tried  in  either. 
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(«.)  An  chArfTf  of  being  a  thug  or  of  haTing  belonged  to  a  gang  of  dacoits  may  be  inqoir- 
r^  into  and  triod  wborerer  the  person  charged  happens  to  be  whim  the  charge  la  made. 

(J.)  A  rharge  of  having  cacaped  flrom  cnstody  may  be  inquired  into  and  tried  ivhereTEr 
the  person  charged  happens  to  be  when  the  charge  is  made. 

(«.)  A  charge  of  criminal  misappropriation  or  of  criminal  breach  of  trnst  may  be  inmdr- 
ed  into  and  tried  either  in  the  district  in  which  the  propertr,  which  is  the  subject  of  the 
offence,  was  received,  or  in  the  district  or  districts  in  which  the  whole  or  any  part  of  it  has 
been  misappropriated,  or  where  the  ofEence  of  criminal  breach  of  trust  has  been  wholly  or 
partly  committed, 

(/.)  A  steals  a  bnfEalo  f^m  B  in  district  W,  and  personally  or  by  his  agents  conveys  the 
buffalo  through  districts  X  and  Y  into  district  Z.  This  is  a  ccmtinuing  offence,  and  A  may 
bo  tried  cither  in  W,  X.  Y  or  Z. 

GS.  Tho  offence  of  murder  as  a  THUG,  DACOITT,  dr  dacoit/ 
with  murdor  may  be  inquired  into  and  tried  wherever  the  person  ac- 
cused maj  happen  to  be  when  arrested,  or  in  any  other  district  in 
which  he  mignt  be  tried  under  any  other  provision  of  this  Code,  or  any 
other  law  relating  to  the  trial  of  such  offence. 

69.  Whenever  any  doubt  arises  as  to  the  district  in  which  any 
offence  should  bo  inauired  into  or  tried,  the  HIGH  COURT,  within 
whose  jurisdiction  tne  offender  is  apprehended,  MAY  DECIDE  in 
which  district  the  offence  shall  be  inquired  into  or  tried. 

70.  No  sentence  or  ordef  of  any  Criminal  Court  shall  be  liable  to 
1)0  set  aside  merely  on  the  ground  that  the  investigation,  inquiry  or 
trial  was  held  in  a  WRONG  DISTRICT  or  Sessions  division,  unless  it 
is  proved  or  appears  that  the  accused  person  was  actually  prejudiced  in 
his  defence,  or  tho  prosecutor  in  his  prosecution,  by  such  error,  in 
either  of  which  cases  a  new  trial  may  be  ordered. 


CHAPTER  Vn. 

Of  Orinunal  Jurisdiction  over  European  British 

Subjects. 

VI.  The  expression  *«  EUROPEAN  BRITISH  SUBJECTS" 
means  in  this  Act — 

(1.)  All  subjects  of  Her  Majesty  bom,  naturalized,  or  domiciled  in 
the  United  Kingdom  of  Great  Britam  and  Ireland  or  in  any  of  the 
European,  American,  or  Australian  Colonies  or  Possessions  of  Her  Ma- 
jesty, or  in  the  Colony  of  New  Zealand,  or  in  the  Colony  of  the  Cape  of 
Good  Hope  or  Natal. 

(2.)  The  children  and  grandchildren  of  any  such  person  by  legiti- 
mate descent. 

72.  No  Mas^istrate,  or  Justice  of  the  Peace,  of  Sessions  Judge 
shall  have  JURISDICTION  to  inquire  into  a  complaint  or  try  a 
charge  against  a  Euporean  British  subject  unless  he  is  himself  a  Euro- 
pean British  subject. 

No  Magistrate  shall  have  such  jurisdiction  unless  he  is  a  Magis- 
trate of  the  1st  class  and  a  Justice  of  the  Peace. 

No  Justice  of  the  Peace  shall  have  such  jurisdiction  unless  he  is  a 
Magistrate  of  the  1st  class. 
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73.  Any  Magistrate  who  is  authorized  bjr  law  to  ENTERTAIN 
COMPLAINTS,  MAY  entertain  against  European  British  subjects 
Buch  complaints  as  he  is  authorized  to  entertain  in  the  case  of  other 
persons. 

If  he  issues  any  process  for  the  purpose  of  compelling  the  appear- 
ance of  a  European  british  subject  accused  of  an  offence,  such  process 
must  be  returnable  before  a  Maigistrate  competent  to  inquire  iQto  or  try 
the  case. 

74.  Any  competent  Magistrate  may  INQUIRE  INTO  COM- 
PliAINTS  of  any  offence  made  against  a  Eurctpoan  British  subject. 

If  the  offence  complained  of  is  a  Magistrate's  case  and  can,  in  the 
ppinion  of  suph  Magistrate  be  adequately  punished  by  him,  ho  shall 
proceed  as  is  hereinafter  in  this  Code  directed,  according  to  the  nature 
of  the  offence;  and,  on  conviction,  may  pass  on  such  European  British 
subject  any  SKNTBNOE  warranted  by  law,  not  exceeding  three  months 
imprisonment,  or  fine,  up  to  one  thousand  rupees,  or  both. 

75.  When  the  offence  complained  of  cannot,  in  the  opinion  of  such 
Magistrate,  be  adequately  punished  by  him,  and  is  nat  punishable  with 
death  or  with  transportation  for  life,  such  Magistrate  shall,  if  he  thinks 
that  the  accused  person  ought  to  be  committed,  commit  him  to  tho 
Court  of  Session, 

When  the  offence  complained  of  is  punishable  with  death  or  trans- 
portation for  life,  the  commitment  shall  be  to  the  HIGH  COURT. 

76.  SESSIONS  JUDGES  or  Additional  Sessions  Judges,  and, 
when  specially  empowered  in  that  behalf  by  the  Local  Government, 
Assistant  Sessions  Judges  who  are  Buropean  British  subjects  and  who 
have  been  Assistant  Sessions  Judges  for  not  less  than  throe  years,  may 
pass  on  European  British  subjects  any  sentence,  warranted  by  law,  not 
exceeding  one  year's  imprisonment,  or  fine,  or  both. 

If- at  any  stage  of  the  proceedings^  the  Sessions  Judge  thinks  tho 
C^e^ice  cannot  be  adequately  punished  by  such  a  sentence,  he  shall  re- 
cord his  opinion  to  that  effect  and  transfer  the  caoa  to  tho  High  Court. 
The  Sessions  Judge  may  either  himself  bind  over,  or  direct  the  com- 
mitting Magistrate  to  bind  over  the  complainant  aad  witnesses  to  ap- 
pear before  such  High  Court. 

77.  If  the  SESSIONS  JUDGE  of  the  Sessions  division,  withm 
which  tho  offence  is  ordinarily  triable,  is  NOT  A  EUROPEAN  British 
subject,  the  case  shall  be  reported,  by  the  committing  Magistrate,  for 
the  orders  of  the  High  Court. 

78.  TRIALS  of  European  British  subjects  before  the  Court  of 
Session  shall  be  conducted  according  to  the  provisions  of  chapter  XIX. 

In  trials  with  assessors  not  less  than  half  tho  number  of  ASSES- 
SOKS,  and  in  trials  by  jury  not  less  than  half  the  number  of  jurors  shall 
bo  European  British  subjects. 

79.  Any  European  British  subject  who  is  convicted  by  a  compe- 
tent Magistrate  of  any  offence,  may  APPEAL  either  to  the  Coui't  of 
Session  or  to  the  High  Court. 
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80.  Any  European  British  Bubject  who  is  convicted  of  any  offence 
by  any  Court  of  Session,  may  appeal  to  the  High  Court. 

81.  Any  European  British  subject  who  is  detained  in  custody  by 
any  person,  and  who  considers  such  detention  unlawful,  may  apply  to 
the  Hiffh  Court,  which  would  have  jurisdiction  over  him  in  respect  of 
an3r  ofience  comnMtted  by  him  at  the  place  where  he  is  detained,  or  to 
which  he  would  be  entitled  to  appeal  from  any  cofiviction  for  any  such 
offence,  for  an  ORDER  directing  the  person  detaining  him  TO  BRING 
him  BEFORE  the  said  HIGH  COURT  to  abide  such  furthei  order  as 
may  be  made  by  it.  The  High  Court,  if  it  thinks  fit,  may,  before  Ifsu- 
iiig  such  order,  inquire  on  affidavit  or  otherwise,  into  the  grounds  on 
which  it  is  applied  for,  and  grant  or  refuse  such  application ;  or  it  may 
issue  the  order  in  the  first  instance,  and  when  the  person  applying  for 
it  is  brought  before  it,  it  may  make  such  further  order  in  the  case  as  it 
thinks  fit  after  such  inquiry  as  it  thinks  necessary. 

The  High  Courts  majr  issue  such  orders  throughout  the  territories 
over  which  they  have  jurisdiction  and  over  such  other  places  as  tbo 
Governor  General  in  Council  may  direct. 

82.  Neither  the  High  Courts  nor  any  Judge  of  such  High  Coqrts 
Bliall  issue  any  WHIT  of  habeas  corpus^  vaskxnipTi^e.dehcmiinerfipUgiando^ 
nor  any  other  writ  of  the  like  nature  beyond  the  Presidency  towns. 

83.  When  any  person  claims  to  be  dealt  with  as  a  European  Bri- 
pish  subiect,  he  shall  state  the  grounds  of  such  claim  to  the  Magistrate 
before  whom  he  is  brought  for  the  purposes  of  the  inquiry  or  tri^ ;  and 
such  MAGISTRATE  SHALL  on  such  statement  DECIDE  WHE- 
THER  he  is  or  is  not  a  EUROPEAN  British  subject,  and  shall  deal 
with  him  accordingly;  and  if  any  such  person  is  dissatisfied  with  such 
decision,  the  burden  of  proving  thA  it  was  wrong  shall  be  upon  him. 
If  the  Magistrate  decide  that  the  accused  person  is  not  a  European  Bri- 
tish subject,  the  trial  shall  proceed,  but  such  decision  shall  form  a 
ground  of  appeal. 

84.  If  a  European  British  subject  does  not  claim  to  be  dealt  with 
as  such  before  the  Magistrate,  before  whom  ho  is  tried  or  committed, 
he  shall  be  held  to  have  WAIVED  his  PRIVILEGE  as  such  European 
British  subject. 

If  the  Ma^^strate  has  reason  to  believe  that  any  person  brou^^ht 
before  him  is  a  European  British  subject,Ht  is  his  duty  to  ask  him  whe- 
ther he  is  one  or  not. 

85.  If  a  person,  who  is  not  a  European  British  subject,  is  dealt  with 
as  Buch  and  does  not  object,  the  proceeaings  shall  be  valid. 

86.  All  High  Courts  shall  deal  with  PROCEEDINGS  against 
European  British  subjects  outside  of  the  Presidency  towns  in  the  man- 
ner in  which  they  are  empowered  by  this  Act  or  by  any  other  law  in 
force  for  the  time  being  to  deal  with  the  proceedings  of  Magistrates  out- 
side the  Presidency  towns;  and  not  according  to  the  law  of  England  re- 
lating to  the  dealings  of  the  superior  Courts  in  England  with  the  pro- 
ceedings of  Justices  of  the  Peace  in  England. 

The  High  Courts  shall  have  the  same  powers  with  respect  to  the 
inquiries  ana  charges  against  Eui'opeau  British  subjects   as  Coui'ta  of 
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Session  have  with    respect  to    inquiries    and    charges  against  other 
persons. 

87.  All  Magistrates  and  Courts  of  Session,  proceeding  against 
European  British  subjects  under  this  chapter,  shall  proceed  UDder  the 
provisions  of  this  Act  and  not  according  to  the  law  of  England  relat- 
ing to  Justices  of  the  Peace ;  and  all  the  provisions  of  this  Act,  not 
inconsistent  with  the  provisions  of  this  chapter,  shall  apply  to  such 
proceedings. 

8S.  European  British  subjects  sentenced  to  imprisonment  shall 
be  confined  in  such  places  as  the  Local  Government  may  cither  spe- 
cially or  generally  appoint. 


PART    HI. 

Of  the  Police. 

CHAPTER  VIII. 

Ofiences  of  which  information  mnst  be  given  to  the 

Pohce,  and  duty  of  the  Pubhc. 

89.  Every  person  aware  of  the  commission  of  any  ofTence  mado 
punishable  under  sections  121,  121  A,  122,  123,  121.,  124  A,  125,  12(>, 
130,  302,  303,  3()4.  382,  392,  393,  31)4,  305,  396,  397,  398,  399,  4C«,  43r>, 
436,  *i49,  450,  45G,  457,  45S,  459,  or  4(30  of  the  Indian  Penal  Code,  shall 
in  the  absence  of  reasonable  excuse,  tlie  burthen  of  proving  which  shall 
lie  upon  such  person,  give  information  of  the  same  to  the  nearest 
rolicc  officer  or  Magistrate. 

90.  Every  Village  Headman,^ Village  Watchman,  owner  or  occu- 
pier of  land  or  the  agent  of  any  such  owner  or  occupier,  and  every 
i^ativo  officer  employed  in  the  collection  of  revenue  or  rent  of  laud  ou 
the  part  of  Government  or  the  Court  of  Wards,  is  bound  forthwith  to 
communicate  to  the  nearest  Magistrate,  or  to  the  officer  in  charge  oC 
the  nearest  Police-station,  any  information  which  ho  may  obtain  res- 
pecting— 

(a)  the  residence  of  any  notorious  receiver  or  vendor  of  stolen 
property  at  tho  village  of  which  he  is  headman  or  watchman,  or  in 
which  ho  owns  or  occupies  land,  or  collects  rent  or  revenue,  as  the  case 
may  bo ; 

(h)  the  resort  to  anyplace  within  tho  limits  of  such  village  of 
any  person  or  persons  known  or  reasonably  suspected  of  being  a  thug 
or  robber ; 

(c)  tho  commission  or  intention  to  commit  suttee  or  other  non- 
bailable  offence  at  or  near  such  village  - 

(d)  the  occurrence  of  any  sudden  or  unnatural  death. 

91.  EVERY  PERSON  is  BOUND  TO  ASSIST  a  MAGIS- 
TRATE  or  Police  officer  demanding  his  aid  in  the  prevention  of  a 
breach  of  the  peace, 

or  in  the  suppression  of  a  riot  or  an  afTiay, 

or  in  the  taking  of  any  other  person  whom  such  Magistrate  or 
Police  officer  ib  authorized  to  arrest. 
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CHAPTER  IX. 
Of  Arrest  without  Warrant. 

02.  A  Police  officer  may,  without  orders  from  a  Magistrate  wid 
without  a  warrant,  arrest, — 

Firstly. — Any  person  who  in  the  sight  of  such  Police  ofiBcer  com- 
mits a  cognizable  oflence. 

Secondly. — Any  person  against  whom  a  reasonable  sospicion  exists 
of  his  having  been  concerned  in  any  such  oflence. 

Thirdly. — Any  person  against  whom  a  hue  and  cry  has  been  raised 
of  his  having  been  concerned  in  any  such  oflence. 

FmtriJUy. — Any  person  who  has  been  proclaimed  either  under  this 
Act,  or  iu  a  District  or  Police  Gazette  or  uotiflcatiou. 

Fifthly. — Any  person  found  with  property  in  his  possession  which 
may  reasonably  be  suspected  to  be  stolen  property. 

Sijflhly. — Any  person  who  obstructs  a  Police  oflScer  while  in  the 
executiou  of  his  duty,  or  who  escapes  from  lawful  custody,  and 

Seventhly. — Any  person  reasonably  suspected  of  being  a  deserter 
from  Iler  Majesty's  Army  or  Her  Majesty's  Indian  Army. 

93.  Any  person  known  to  have  committed  or  suspected  of  having 
committed  an  oflence  for  which  a  Police  officer  is  not  authorized  to 
arrest  without  a  warrant  and  who  REFUSES  on  demand  of  a  Police 
officer  TO  GIVE  his  NAME  and  residence, 

or  gives  a  name  or  residence  which  there  is  reason  to  believe  to 
be  false, 

may  be  detained  by  such  Police  officer  for  the  purpose  of  ascertain* 
ing  the  name  or  residence  of  such  person  ;  and  shall,  within  twenty* 
four  hours,  be  forwarded  to  the  Magibtrato  having  jurisdiction;  unless 
before  that  time  his  true  name  and  residence  are  ascertained,  in  which 
case  such  person  shall  be  forthwith  released. 

94.  An  officer  in  charge  of  a  Police-station  may,  without  orders 
from  a  Magistrate  and  without  a  warrant,  arrest  or  cause  to  bo  arrested 
any  person  found  LURKING  within  the  limits  of  such  station  who  has 
no  ostensible  means  of  subsistence,  or  who  cannot  give  a  satisfactory 
account  of  himself, 

or  any  person  who  is  a  REPUTED  ROBBER,  housebreaker,  thief, 
receiver  of  stolen  property  knowing  it  to  be  stolen, 

or  who  is  of  NOTORIOUSLY  BAD  LIVELIHOOD. 

95.  Every  Police  officer  shall  prevent,  and  may  interpose  for  the 
purpose  of  PREVENTING,  the  commission  of  any  cognizable  OF- 
FENCE. 

96.  Every  Police  officer  receiving  information  of  a  DESIGN  TO 
COMMIT  any  such  OFFENCE,  shall  communicate  such  information 
to  the  Police  officer  to  whom  he  is  subordinate,  and  to  any  officer  whom 
it  may  concoru  to  preyont  or  take  cognizance  of  the  commission  of  any 
such  oficUwC. 
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97.  A  Police  officer,  kno'^Ing  of  a  deaign  to  commit  any  such  of ■ 
feuce,  may  AKRRST,  without  orders  from  a  magistrate  and  without  a 
warrant,  the  PERSON  so  DESIGNING,  if  the  commission  of  the  of- 
fence cannot  bo  otherwise  prevented. 

98*  A  Police  officer  may,  of  his  own  authority,  interpose  for  the 
prevention  of  any  INJURY  attempted  to  be  committed  in  his  view 
TO  any  PUBLIC  PROPERTY  moveable  or  immoveable, 

or  to  prevent  the  removal  or  injury  of  any  public  land-mark,  or 
buoy  or  other  mark  used  for  navigation.  If  necessary  such  Police  offi- 
cer may  detain  the  person  doing  such  injury  according  to  the  provision 
of  section  ninety- three. 

99.  If  there  is  reason  to  believe  that  any  person,  liable  to  arrest 
under  this  chapter  without  a  warrant,  of  ivhom  a  Police  officer  is  in 
search,  has  entered  into  or  is  within  any  house  or  place,  it  shall  bo  the 
duty  of  the  person,  residing  in  or  in  charge  of  such  HOUSE  or  placo 
on  the  demand  of  such  Police  officer,  to  allow  INGRESS  thereto,  and 
all  reasonable  facilities,  for  a  search  therein. 

100.  If  ingress  to  such  house  or  place  cannot  be  obtained  under 
BOPtion  ninety -nine,  the  Police  officer,  authorized  to  make  the  arrest, 
shall  take  such  precautions  as  may  be  necessary  to  prevent  the  escape 
of  the  person  to  be  arrested  and  send  immediate  information  to  any 
Magistrate  having  jurisdiction. 

If  a  warrant  cannot  be  obtained  without  affording  such  person  an 
opportunily  of  escape  and  there  is  no  person  authorized  to  enter  with- 
out  a  warrant  on  the  spot,  the  Police  officer  may  make  an  entry  into 
such  house  or  place  and  search  therein. 

101.  A  Police  officer  making  an  arrest  under  this  chapter  shall, 
without  unnecessary  delay,  take  or  SEND  the  PERSON  arrested 
BEFORE  the  MAGISTRATE  having  jurisdiction  in  the  case,  or  be- 
fore  the  officer  in  charge  of  a  Police-station. 

102.  WHEN  any  OFFICER  in  charge  of  a  Police-station  RE- 
QUIRES any  officer  SUBORDINATE  to  him  TO  ARREST  without 
a  warrant  (otherwise  than  in  his  presence)  any  person  who  may  law- 
fully  be  arrested  by  such  officer  without  a  warrant,  he  shall  deliver  to 
the  Police  officer,  required  to  make  the  arrest,  an  order  in  writing,  spe- 
cifying the  person  to  be  arrested,  and  the  offence  for  which  the  aiTest 
is  to  be  made. 

The  provisions  of  sections  91  and  126  to  182  (both  inclusive)  shall 
apply  to  every  order  in  writing  issued  urder  this  section. 

103.  For  the  purpose  of  arresting  any  person  accused  of  a  cogni- 
zable offence,  a  Police  officer  may  pursue  any  such  person  into  the 
limits  of  the  local  JURISDICTION  of  ANOTHER  Police  OFFICER, 
whether  subordinate  to  the  same  Magistrate  as  himself,  or  to  the  Ma- 
gistrate of  any  other  District,  and  whether  such  place  bo  in  the  same 
Province  or  not. 

104.  Any  PERSON  attending  a  Criminal  Court,  although  not 
upon  an  arrest  or  summons  on  a  complaint  made,  MAY  BE  DETAIN- 
ED BY  such  COURT  for  the  purpose  of  examination,  for  any  ofience 
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which  from  the  evidence  he  may  appear  to  hare  committed,  and  may  be 
proceeded  as^ainst  as  though  ho  had  been  arrested  or  summoned  on  a 
complaint  made. 

When  the  detention  takes  place  in  the  course  of  an  inquiry  under 
chapter  15,  or  after  atrial  has  been  bepjun,  the  proceedinp^  in  respect  of 
such  person  shall  be  commenced  afresh  and  the  witneeses  rehcarcL 

Of  Arrest  by  Private  Persons. 

105.  Any  riUVATE  PERSON  MAY  ARREST  anyperson  irho. 
in  his  view,  commits  a  non- bailable  and  cognizable  ofTenco. 

lOG.  The  MASTER  or  mate  OF  a  British  merchant  SHIP  may, 
either  with  or  without  the  assistance  of  the  Police,  who  are  bomid  to 
aid  if  so  required  by  such  master  or  mate,  arrest  seamen  or  apprentices 
duly  engaged,  under  the  Statute  17  <ft  18  Vic.  Cap.  104,  or  other  law  for 
the  time  being  in  force  relating  to  merchant  shipping,  who  refuse  to 
join  or  desert  irom  the  vessel  in  which  they  contracted  to  serve. 

Such  arrest  shall  be  made  only  at  the  request  and  on  the  responsi- 
bility of  such  master  or  mate,  and  he  shall  ba  required  by  the  Police  to 
accompany  the  arrested  person  should  he  be  apprehended,  before  the 
Magistrate  having  jurisdiction  ;  and  it  shall  be  the  duty  of  such  master 
or  mate  to  obey  such  requisition. 

107.  A  private  person  making  an  arrest  nnder  this  chapter 
SHALL  forthwith  MAKE  OVEK  the  person  arrested  TO  a  POLICE 
OFFICER  ;  and,  in  the  absence  of  a  Police  officer,  shall  take  such  per- 
son to  the  nearest  Police-station.  The  Police  shall  deal  with  such  per- 
son according  to  the  provisions  of  section  92  or  93  as  the  case  may  be, 
and  shall  notarresc  or  detain  him  unless  he  appears  to  be  liable  to  ar- 
rest or  detention  under  the  section  applicable. 

108.  When  any  OFFENCE  is  committed  IN  the  PRESENCE 
OF  a  MAGISTRATE,  he  may  order  any  person  to  arrest  the  offender 
and  may  thereupon  commit  him  to  custody,  or,  if  the  affeuce  is  bail- 
able, may  admit  him  to  bail. 


CHAPTER  X. 
Powers  of  the  Police  to  investigate. 

109*  An  officer  in  charge  of  a  Police-station  may  without  order  of 
a  Magistrate,  investigate  any  OFFENCE  COGNIZABLE  by  the 
Police. 

110.  A  Police  officer  may  not,  without  the  order  of  a  Magistrate 
of  the  first  or  second  class,  investigate  an  OFFENCE  NOT  COGNI- 
ZABLE by  the  Police. 

A  Magistrate  of  the  first  or  second  class  may,  as  provided  in  sec- 
tions twenty. four  and  twenty-six,  order  the  Police  to  investigate;  and, 
on  receipt  of  an  order  to  investigate  a  non-cognizable  case,  a  Police 
officer  may  exercise  the  came  powers  iu  respect  of  the  investigation  as 
in  a  cognizable  case. 
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111.  Nothiug  iu  section  one  hundred  and  ten  shall  be  held  to  in- 
torfere  with  the  exercise  of  any  powers  vested  in  a  Police  officer  by  any 
SPECIAL  or  LOCAL  LAW,  or  with  the  performance  of  any  duty 
which  is  imposed  upon  a  Police  officer  by  any  such  special  or  local  law. 

112.  Every  COM  PL  A I  XT,  preferred  to  an  officer  in  charge  of  a 
rolice-station,  shall  be  REDUCED  INTO  WRITING,  and  shall  be 
signed,  sealed,  or  marked  by  the  person  making  it ;  and  the  substance 
thereof  shall  be  entered  in  a  book  to  be  kept  by  such  officer  in  the  form 
prescribed  by  the  Local  Government. 

113.  If  a  COMPLAIKT  is  preferred  to  an  officer  in  charge  of  a 
Police-station  of  the  commission  within  his  local  jurisdiction  OF  AN 
OFFENCE  which  is  iSOT  COGNIZABLE  by  the  Police,  the  Police 
officer  shall  enter  the  substance  of  it  in  the  station  diaiy,  and  shall 
refer  the  complainant  to  the  Magistrate. 

114.  If,  from  information  or  otherwise,  a^  officer  in  charge  of  a 
Police-station  has  reason  to  suspect  the  commission,  within  his  local 
jurisdiction,  of  an  offence  cognizable  by  the  Police,  he  shall  send  im- 
mediate INTIMATION  to  the  MaGISTKATE  having  jurisdiction, 
and  shall  PKOCEED  IN  PERSON  OR  shall  DEPUTE  one  of  his 
subordinate  officers  to  proceed  to  the  spot  to  investigate  the  facts  and 
circumstances  of  the  case,  and  to  take  such  measures  as  may  be  neces- 
sary for  the  discovery  and  apprehension  of  the  offender. 

Police  officers  shall  investigate  offences  committed  within  the  local 
limits  of  their  jurisdiction ;  but  they  may  investigate  offences  com- 
mitted outside  of  those  limits  in  which  a  Magistrate  might,  under  the 
Erovisions  of  chapter  YI,  inquire  into  an  offence  not  committed  within 
is  district. 

No  such  proceeding  shall,  at  any  stage,  be  called  in  question  on 
the  ground  that  such  offence  was  not  committed  within  such  officer's 
local  jurisdiction. 

1 15.  Such  Magistrate,  on  receiving  intimation  of  the  commission 
of  any  such  offence,  may  at  once  proceed,  or  depute  any  Magistrate 
subordmate  to  him  to  proceed,  to  hold  a  PRELIMINARY  INQUIRY" 
into  or  otherwise  to  dispose  of  such  case  iu  the  manner  provided  in 
this  Act. 

116.  Provided  that,  when  any  complaint  is  made  against  any  per- 
son  by  name  and  the  case  is  not  of  a  serious  nature,  the  officer  in  charge 
of  a  Police-station  need  not  proceed  in  person  or  depute  a  subordinate 
officer  to  make  an  investigation  on  the  spot,  unless  such  LOCAL  IN- 
VESTIGATION appears  to  be  necessary. 

117.  Provided  that,  if  it  appear  to  the  officer  in  charge  of  a  Police- 
station  that  there  is  NO  SUFFICIENT  GROUND  for  entering  on 
an  INVESTIGATION,  or  that  the  immediate  apprehension  of  the 
accused  is  not  necessary  for  the  ends  of  justice,  he  snail  not  proceed  in 
the  case,  but  shall  report  the  substance  of  the  complaint  or  information 
for  the  orders  of  the  Magistrate  having  jurisdiction. 

Such  report  shall  be  submitted  through  such  superior  officer  of 
Police  as  the  Local  Government  shall,  by  general  or  special  order,  in 
that  behalf  appoint.  Such  superior  officer  may  give  auch  instructions 
to  the  officer  in  charge  of  the  Police* station  as  he  deems  fit,  and  shall 
after  recording  such  instructions  on  such  report,  transmit  the  papers 
without  dela}'  to  the  Magistrate  having  jurisdiction. 
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118.  An  OFFICER  in  charj?e  of  a  Police-station  or  other  oflR^er 
making  an  investigation  MAY,  by  an  order  in  writing,  REQUIRE 
the  ATTENDANCE  before  himself  of  any  person,  being  within  the 
Mmita  of  hie  own  or  any  adjoining  stadon,  who,  from  the  statement  of 
the  complainant  or  otherwise,  appears  to  be  acquainted  with  the  cir- 
cnimBtances  of  any  case  which  such  officer  is  investigating ;  and  aieh 
person  shall  attend  as  required  and  shall  answer  all  questions  relftiyng 
to  sueh  case  put  to  him  by  such  officer  : 

Provided  that  no  person  shall  be  bound  to  answer  any  qnesUoDS 
tending  to  criminate  himself. 

I1&.  An  officer  in  charge  of  a  Police-station,  or  other  Police  officer 
making  an  investigation,  MAY  EXAMINE  ORALLY  any  |>ersoa 
supposed  to  be  acquainted  with  the  facts  and  circumstances  of  the  case, 
and  may  reduce  mto  writing  any  statement  made  by  the  person  so 
examined. 

Such  person  shall  be  bound  to  answer  all  questions  relating^  to 
nasuch  case  put  to  him  by  su<^  officer  other  than  questions  crimiting 
himselC 

No  statement  so  reduced  into  writing  shall  be  signed  by  the  person 
making  it^  nor  shall  it  be  treated  as  part  of  the  record  or  used  as 
evidence. 

T20.  No  Police  officer  or  other  person  shall  offer  any  INDUCE- 
MENT to  an  accused  person  by  threat  or  promise  or  otherwise  TO 
MAKE  any  disclosure  or  CONFESSION,  whether  such  person  Is  under 
arrest  or  not. 

But  no  Police  officer  or  other  person  she^l  prevent  the  person  ar- 
rested by  any  caution  or  otherwise,  from  making  any  disclosure  which 
he  may  be  disposed  to  make  of  his  own  free  will. 

121.  No  Police  officer  shall  record  any  statement  or  any  admission 
©r  CONFESSION  of  guik,  which  may  be  made  before  him  by  a  person 
accused  of  any  offence. 

Provided  that  nothing  in  this  section  shall  preclude  a  Police  officer 
from  reducing  any  such  statement  or  admission  or  confession  into  writ- 
ing for  his  own  infcmnation  or  guidance,  or  from  giving  evidence  of  any 
dying  declaration. 

122.  Any  MAGISTRATE  MAY  RECORD  «iy  statement  made  to 
him  by  any  person,  or  any  CONFESSION  made  to  him  by  any  person 
accused  of  an  offence  by  any  Police  officer  or  other  person.  Such  state- 
ments shall  be  recorded  in  ibe  manner  hereinafter  prescribed  for  re- 
cording evidence  and  such  confession  shall  be  taken  in  the  manner  pro- 
vided in  sections  345,  and  34l6,  and  shall,  when  recorded,  be  forwarded  to 
the  Magistrate  by  whom  the  case  is  inquired  into  or  tried.  No  Magistrate 
shall  record  any  such  confession  unless,  upon  inquiry,  he  has  reason  to 
believe  that  it  was  mada  voluntarily,  and  he  shall  make  a.  memorandum 
at  the  foot  of  any  such  confession  to  the  foUbwing  effect : — 

^  1  believe  that  this  confession  was  volnntadly  made.^ 

(Signed)    A.  B., 

Magistrate, 
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123.  If  the  person  arrested  appear  from  the  information  obtained 
to  have  committed  the  offence  charged  and  the  oiTence  is  not  bailable, 
the  officer  in  charge  of  the  Police  station  shall  FORWARD  him  under 
custody  TO  the  MAGISTRATE  having  jurisdiction,  and  shall  bind 
over  the  complainants,  if  any,  and  so  many  of  the  persons  who  appear 
to  be  acquainted  with  the  circumstances  of  the  case  as  may  be  necessary, 
to  appear  on  a  fixed  day  before  such  Magistrate,  and  to  remain  iu  at- 
tendance till  otherwise  dix>ectod. 

When  any  subordinate  Police  officer  has  made  any  investigation 
under  this  chapter,  he  shall,  if  so  required  by  the  officer  in  charge  of 
the  Police-station,  submit  a  report  of  such  investigation  to  him  ;  or  he 
may  do  so  without  such  requisition  ;  and  the  officer  iu  charge  of  the 
]'ol  ice-station  shall  then  proceed  as  if  he  had  made  tlto  investigatiou 
himself. 

124.  No  Police  officer  shall  detain  an  ac<jused  person  in  custody 
for  a  longer  period  than,  under  all  the  circumstances  of  the  case,  is  rea- 
sonable ;  ana  such  period  shall  not,  in  the  absence  of  the  special  order 
of  a  Magistrate,  whether  having  jurisdiction  to  inquire  into  or  try  tho 
case  or  not,  exceed  T  WENT  Y-FOUR  HOURS,  exclusive  of  tho  time 
uccessary  for  the  journey  from  the  place  of  arrest  to  the  Magistrate's 
Court. 

If  the  investigation  has  not  been  completed  within  24  hours  and 
no  such  special  order  has  been  passed,  and  if  there  are  grounds  for  be- 
lieving that  the  accusation  is  well  founded,  the  officer  in  charge  of  tho 
Police-station  shall  forward  tho  accused  person  to  the  Magistrate  hav- 
ing jurisdiction,  with  a  statement  of  tho  ofi'euco  for  which  he  has  beeu 
arrested. 

A  Magistrate  authorizing  detention  under  this  section  shall  record 
his  reasons  for  so  doing. 

If  such  order  be  given  by  a  ^lagistrate  other  than  the  Magistrate 
of  the  District  or  of  a  division  of  a  District,  he  shall  forward  a  copy  of 
his  order,  with  his  reasons  for  making  it,  to  the  Magistrate  to  whom  he 
is  subordinate. 

12').  If  it  api^ears  to  the  officer  in  charge  of  the  Police-station 
that  there  is  NOT  SUFFICIENT  EVIDENCE  or  reasonable  ground 
of  suspicion  to  justify  the  transmission  of  an  accused  person  to  the  Ma- 
gistrate, such  officer  shall  release  the  accused  person  on  bail,  or  on  his 
own  recognizance,  to  appear  when  required,  and  shall  submit  a  report 
of  the  case  for  the  orders  of  the  Magistrate  having  jurisdiction.  Such 
report  &hall  be  submitted  through  the  BuperioB  officer  of  Police,  men- 
tioned in  Section  117,  who  may,  pending  the  orders  of  the  Magistrate, 
give  insti*uction8  as  to  the  conduct  of  the  investigation. 

126.  A  Police  officer,  making  an  investigation  under  this  chapter, 
shall  day  by  day  enter  his  proceedings  in  the  investigation  in  a  DI AKY, 
setting  forth  the  time  at  which  the  complaint  or  other  information 
reached  him,  the  time  at  which. he  began  and  closed  his  investigation, 
the  place  or  places  visited  by  him,  and  a  statement  of  the  circumstances 
ascertained  by  his  investigation. 

Any  Criminal  Court  may  send  for  the  Police  diaries  of  a  case  under 
inquiry  or  trial  in  such  Cqui%  end  may  use  such  diaries  to  aid  it  in 
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Buch  inqairy  or  trial.  Neither  the  prisoner  nor  his  agents  shall  be 
entitled  to  call  for  them,  nor  shall  he  or  they  be  entitled  to  see  them 
merely  because  they  are  referred  to  by  the  Court ;  but  if  they  are  used 
by  the  Police  officer,  who  made  them,  to  refresh  his  memory,  or  if  the 
Court  uses  them  for  the  purpose  of  contradicfeing  such  Police  oflBcer,  the 
provisions  of  the  law  relating  to  documents  used  for  such  purposes 
shall  apply  to  them. 

127.  The  investigation  shall  be  completed  without  nnne'^essary 
delay^  and,  as  soon  as  it  is  completed,  the  Police  officer  making  the 
eame  shall  forward  to  the  Magistrate  having  jurisdiction  a  REPORT  in 
the  form  prescribed  by  the  Local  Government,  setting  forth  the  names 
of  the  parties,  the  nature  of  tho  complaint,  and  the  names  of  the  per- 
sons who  appear  to  be  a^'quainted  with  the  circumstances  of  tho  case, 
and  shall  also  send  to  such  Magistrate  any  weapon  or  article  which  it 
may  be  necessary  to  produce  before  him. 

The  Police  officer  shall  state  whether  the  accused  person  has  been 
forwarded  in  custody,  or  has  been  released  on  bail  or  on  his  own  recog- 
nizance. 

If  the  accused  person  be  detained  in  custody,  the  Police  oflBcer 
shall  state  the  fact  and  tho  causes  of  his  detention. 

128.  A  person  accused  of  any  non-bailable  oflence  shall  not  be 
admitted  to  BAIL,  if  there  appear  reasonable  ground  for  believing 
that  he  has  been  guilty  of  tho  ofienco  imputed  to  him. 

But  a  person  accused  of  any  bailable  offence  shall  be  admitted  to 
bail,  if  sufficient  bail  be  tendered  for  his  appearance  before  the  Magis- 
trate having  jurisdiction  in  respect  of  the  oflence. 

129.  The  BAIL  to  be  taken  under  section  one  hundred  and 
twenty-eight  shall  NOT  be  EXCESSIVE;  and  the  surety  or  sureties 
shall  bind  himself  or  themselves  under  a  specific  penalty  to  produce 
tho  accused  ]>erson  before  the  Magistrate  on  or  before  a  fixed  day, -and 
from  day  to  day.  until  otherwise  durected,  to  answer  the  complaint. 

130.  Every  complaint  and  other  person  acquainted  with  the  farts 
and  circumstances  ot  the  case,  whose  attendance  before  the  Magistrate 
having  jurisdiction  is  deemed  necessary  by  the  Police  officer  making 
the  investigation,  shall  execute  a  KECOGNIZANCE  in  the  Form  (F) 
given  in  the  second  schedule  hereto,  or  to  the  likeeflect,  FOU  AP- 
1*EARANCE  before  the  Magistrate  having  jurisdiction  in  respect  of 
the  oflence  on  a  fixed  day. 

If  the  Court  of  the  Magistrate  of  the  District  or  of  a  Magistrate 
of  a  division  of  a  District  be  inserted  in  the  bond,  it  shall  be  held  to 
include  any  Court  to  whit  h  such  Magistnite  may  refer  tho  ca^e  for 
inquiry  or  trial,  provided  notice  bo  given  to  such  complainant  or 
witness. 

Such  day  shall  be  the  day  whereon  the  accused  person  is  to  appear 
if  he  has  been  admitted  to  bail  or  the  day  on  which  no  may  be  expected 
to  arrive  at  the  Court  of  the  Magistrate,  if  he  is  to  be  forwarded  in 
custody. 

The  officer  in  whose  presence  the  recognizance  is  executed  shall 
after  delivering  to  the  complainant  or  one  of  the  witnesses  a  duplicate 
thereof,  scud  it  with  his  report  to  tho  Magistrate  having  jurisdiction. 


Digitized  by  VjOOQIC 


ACT    10   OP    1872.  POLICE   INVESTIGATE.  29 

No  Police  officer  shall,  except  as  provided  in  the  next  foUowiup  sec- 
tion, a«  company  the  complainant  or  witnesses  on  his  or  their  way  to 
the  Court  of  the  Magistrate. 

131.  A  Police  officer  shall  NOT  SUBJECT  any  complainant  or 
WITNESS  TO  RESTRAINT  or  unnecessary  inconvenience,  nor  require 
him  to  give  any  security  for  his  appearance  other  than  his  own  recog- 
nizance, 

But  if  any  complainant  or  witness  refuses  to  attend,  or  to  execute 
the  recognizance  directed  in  section  one  hundred  and  thirty,  the  ofliccr  hi 
charge  of  a  Police-station  may  forward  him  under  custody  to  the  Ma- 
f^strate  having  jurisdiction,  who  may  detain  him  in  custody  until  he 
executes  such  recognizance,  or  until  the  hearing  is  completed. 

132.  Officers  in  charge  of  Police-stations  shall  REPORT  to  the 
Magistrate  of  the  District,  or  the  Magistrate  of  the  division  of  a  Dis- 
trict, the  rases  OP  ALL  PERSONS  APPREHENDED  within  the 
limits  of  their  respective  stations,  or  detained  under  section  ninety- 
three,  whether  such  persons  have  been  admitted  to  bail  or  otherwitsc, 
under  whatever  law  such  persons  may  have  been  arrested. 

No  person  who  has  been  apprehended  by  a  Police  officer  shall  bo 
discharged,  except  on  bail  or  on  nis  recognizance,  or  under  the  special 
order  of  a  Magistrate. 

133.  The  officer  in  charge  of  a  Police-station,  on  receivmg  notice 
or  information  of  the  UNNATURAL  or  SUDDEN  DEATH  of  any 
person,  shall  immediately  give  intimation  thereof  to  the  nearest  Magis- 
ti*ato  duly  authorized,  and  shall  proceed  to  the  place  where  the  body  of 
such  deceased  person  is,  and  there,  in  the  presence  of  two  or  more  res- 
pectable  inhabitants  of  the  neighbourhood,  shall  make  an  investigation 
and  report  the  apparent  cause  of  death,  describing  any  mark  of  vio- 
lence which  may  be  found  on  the  body,  and  stating  in  what  manner  or 
by  what  weapon  or  instrument  such  mark  appears  to  have  been  inflicted. 

The  report  shall  be  signed  by  such  Police  officer  and  other  persons, 
or  by  so  many  of  tl»em  as  concur  therein,  and  shall  be  forthwith  for- 
warded to  the  Magistrate  of  the  District  or  to  the  Magistrate  of  the 
division  of  a  District. 

When  there  is  any  doubt  regarding  the  cause  of  death,  the  Police 
officer  shall  forward  the  body,  with  a  view  to  its  being  examined,  to 
the  nearest  Civil  Surgeon  or  other  medical  officer  appointed  in  this 
behalf  by  the  Local  Government,  if  the  state  of  the  weather  and  the 
distance  admit  of  its  being  so  forwarded  without  risk  of  putrefaction  on 
the  road. 

In  the  Presidencies  of  Madras  and  Bombay,  the  Head  of  the  villa'xe 
may  also  in  like  manner  make  the  investigation  and  report  to  the 
nearest  Magistrate  duly  authorized. 

134.  An  OFFICER  in  charge  of  a  Police-station  MAY,  by  an  or- 
der in  writing  SUMMON  two  or  more  persons  a^  aforesaid  for  the  i)iir- 
poseof  the  investigation,  and  any  other  person  who  appears  to  bo  a<- 
cjuainted  with  the  facts  of  the  case.  Any  person  so  summoned  shall  bo 
bound  to  attend  and  to  answer  all  questions  (other  than  questions 
which  would  criminate  hiuL) 
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If  the  facts  dc  not  dtsclose  a  coprnizable  oflTence  to  which  section 
ODQ  hundred  and  twenty  ceven  is  applicable,  such  persons  shall  not  be 
required  by  the  Police  officer  to  attend  and  Magistrate's  Court. 

135.  Thenearest  MAGISTRATE,  duly  authoized  MAY  HOLD 
an  INQUIRY  into  the  cause  of  any  such  death  either  instead  of  or  in 
addition  to  tl»«  investigation  held  by  the  PoUi«  officer  ;  and  if  he  does 
eo,  he  shall  have  all  the  powers  in  conducting  itwhich  he  would  have  in 
holding  an  inquiry  into  an  oflence,  although  no  specific  charge  has  been 
made  against  any  person,  llio  Magistrate  holding  such  au  inquiry 
shall  retard  the  evidence  taken  upon  it  in  any  of  the  manners  herein- 
after prescribedi  according  to  the  circumstances  of  the  case. 

136.  The  powers  to  be  exercised  by  an  officer  in  charge  of  a 
Pol  ice -station  niidor  this  chapter  shall  be  exercised,  in  the  event  of  his 
ABSKNCE  FROM  the  STATION-HOUSE  or  of  his  illness,  by  the 
Police  officer  next  iu  rank  present  at  the  Poiico'Station,  above  the  rank 
of  a  constable. 

137.  OFFICERS  of  Police  SUPERIOR  IN  RANK  to  officers  in 
charge  of  a  Pol.ice  station  may  exercise  the  same  powers  throughout 
their  local  jurisdictions  as  may  be  exercised  by  officei*s  in  charge  of 
Police-stations  within  the  limits  of  such  stations. 

138.  For  the  purposes  of  this  Act,  an  ASSISTANT  DISTRICT 
SUPERINTENDENT  of  l^olico  may  exercise  any  of  the  powe*^  of  a 
District  Superintendent  of  Police,  subject  to  the  control  of  such  Dis- 
trict Superintendent  of  Police;  or,  in  the  absence  of  the  District  Su- 
j)erintcndent  of  Police  and  the  Assistant  District  Superintendent,  the 
senior  ott  cer  of  Police  on  the  spot  may  be  directed  by  the  Magistrate 
of  the  District  to  exercise  the  powers  of  a  District  Superintendent  of 
Police. 


PART  IV, 
Of  Proceedings  to  compel  Appearance, 


CHAPTER  XI. 
Of  Complaints  to  a  Magistrate. 

130.  Proceedings  to  compel  the  appearance  before  a  Magistrate  of 
persons  accused  or  suspected  of  oHences,  who  have  not  been  arrested 
without  warrant,  may  be  by  SUMMONS  OR  by  WARRANT. 

14(^.    A  SUMMONS  or  a  warrant  may  be  issued — 

(a)  Upon  a  report  by  the  police  under  chapter  X ;  but  if  the  per- 
son complained  of  is  a^f  eady  in  custody,  uo  complaint,  summons  or 
warrant  is  necessary. 

(h)  Upon  information  or  report  by  a  Police  ofiicer  as  to  a  non- 
cofxnizable  oUcute.  Such  information  or  report  shall  be  regarded  as 
a  Lumplaint. 
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(e)  Upon  •  complaint  by  a  private  person.  Any  person  acquainted 
with  the  facts  of  a  case  may  make  a  complaint. 

{d)  Upon  suspicion  entertained  by  a  Magistrate  that  an  offence 
has  been  committed* 

141.  The  Magistrate  of  the  District, 

any  Magistrate  of  a  dli vision  ol  a  District^  or 

any  Maq;istrate  duly  empowered  in  that  behalf,  in  any  case  whicfi 
he  is  competent  to  try  or  to  commit  for  trial, 

may  ENTERTAIN  &  COMPLAINT  of  an  offence,  whether  prefer- 
red directly  by  the  complaiuant,  or  on  report  of  a  Police  officer, 
aud  may  issue  process  m  the  manner  hereinafter  prescribed  to  compel 
the  appearance  of  persons  accused  ofsuch  ofi'enccs. 

Any  Magistrate  to  whfMM  any  CASE  is  duly  REFERRED,  by  any 
^Magistrate  duly  empowered  to  make  such  reference  may  dispose  of 
such  case. 

A  complaint  or  a  Police  report  gives  jurisdiction  to  a  competent 
!NragiBti*ate  to  inquire-  into  or  try  any  oflenco  co^'e^ed  by  the  facts  coob- 
plained  of  or  reported,  aud  also  to  try  or  conwrat  for  trial  any  porRoa 
who,  at  the  time  when  the  complaint  or  rei>ort  is  made,  or  subsequent- 
ly, appears  to  have  committed  the  offence  oisclosed^ 

142.  The  Magistrate  of  the  District 

any  Magistrate  of  »  division  of  a  Districtr 

or  any  Magistrate  dtily  empowered  in  that  behalf, 

in  any  case  in  which  he  is  competent  to  try  or  to  commit  for  trial. 

may,  WITHOUT  any  COMPLAINT,  take  cognizance  of  any  of- 
fence which  he  suspects  to  have  been  committed,  and  may  issue  process 
in  the  manner  hereinafter  prescribed  to  compel  the  appearance  before 
him  of  persons  whom  he  suspects  to  have  committed  any  such  offence. 

Nothinginthis or  in  the- last  preceding  section  shall  be  held  to 
authorize  a  Magistrate  to  take  cognizance  of  a  case  without  complaint, 
when  the  offence  falls  under  Chapters  19,20,  or  21  of  the  Indian  Penal 
Code  ;  nor  to  entertain  a  complaint,  or  to  take  cognizance  without  com- 
plaint, of  an  offence  without  sanction,  where  such  offence-,  by  any  law 
in  forcci  may  not  be  entertained  without  sanction* 

143.  The  Magistrate  of  the  District, 
any  Magistrateof  a  division  of  a  District^ 
any  Magistrate  of  the  1st  class,  or, 

any  Magistrate  duly  empowered  in  that  behalf, 

MAY  COMMIT  any  person  to  the  Court  of  Session  fbr  any  offence 
triable  by  such  Court. 

144.  When,  in  order  to  the  issuing  of  a  summons  or  a  warrant 
against  any  person  for  any  offence,  a  complaint  is  made  to  a  Magistrate, 
6u<  h  Magistrate,  o£  be  is  competent  to  receive  such  complaint,  sliail 
EXAMINE  THE  COMPLAINANT. 
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The  examination  shall  be  rodu^ed  into  writing:  in  a  summary  man- 
ner and  signed  by  the  complainant,  and  also  by  the  Magistrate. 

Where  the  complaint  has  been  made  by  petition  ,  and  the  Ma^s- 
trate  neglcf'ts  to  examine  the  complainant,  the  trial  of  the  person  accus- 
ed shallnot  be  set  aside  on  this  ground. 

145.  If  the  MAGISTRATE  be  NOT  COMPETENT  to  receive 
the  com{)laiut,  he  Bhall  refer  the  complainant  to  a  Magistrate  having 
jurisdiction. 

146.  If  the  ^Magistrate  sees  cause  to  distrust  the  truth  of  a  com- 
plaint  ho  may  postpone  the  issuing  of  process  forconmeling  the  att«n- 
danre  of  the  person  complained  against,  and  MAY  DIRECT  a  PRE- 
VIOUS IXQUIRY  or  investigation  to  be  made  into  the  truth  of  the 
complaint,  either  by  means  of  any  oflic  er  subordinate  to  such  Ma- 
gistrate or  of  a  local  Police  officer  or  in  such  other  mode  as  he  thinks 
fit,  for  the  purpose  of  ascertaining  the  truth  or  falsehood  of  the  com- 
plaint. 

If  such  inquiry  or  investigation  is  made  by  means  of  some  person 
other  than  an  officer  exercising  any  of  the  powers  of  a  Magistrate  or  a 
Police  officer,  such  person  shall  exercise  all  the  powers  confered  by 
this  Act  on  an  officer  m  charge  of  a  Police-station,  except  that  he  shall 
have  no  power  to  make  an  arrest 

147.  The  Magistrate  before  whom  sufh  complaint  is  duly  made 
may,  if,  after  examining  the  complainant,  there  is  in  his  judgment  no 
sufficient  ground  for  proceeding,  DISMISS  the  COMPLAINT. 

The  dismissal  of  a  complaint  shall  not  prevent  subsequent  pro- 
ceedings. 

If  it  appears  to  such  Magistrate  that  there  is  sufficient  ground  for 

I)roceeding,  he  shall,  if  the  case  appears  to  be  a  summons  case,  ISSUE 
lis  SUMMONS,  OR,  if  the  case  appears  to  be  a  warrant  case,  his 
WARRANT,  for  causing  the  accused  person  to  appear  before  himself 
or  some  other  Magistrate  having  jurisdiction. 

148.  "When  a  complaint  is  made  before  a  Magistrate  having  juris- 
diction in  the  case,  that  any  person  has  committed,  or  is  suspected  of 
having  committed,  any  offence  triable  by  such  Magistrate  and  punish- 
able with  fine  only,  or  with  imprisonment  fcr  a  period  not  exceeding 
six  months,  or  with  both,  the  Magistrate  may  issue  his  SUMMONS 
directed  to  such  person  requiring  him  to  appear  at  a  teitaiu  time  and 
place  before  such  Magisti-ato  to  answer  to  the  complaint. 

If  the  Magistrate  believes  that  the  accused  person  is  about  to 
abscond,  he  may,  instead  of  issuing  a  summons,  issue  a  warrant  in 
the  first  instance  for  the  arrest  of  such  person. 

149.  "Wlien  a  complaint  is  made  before  a  Magistrate,  having  juris- 
diction in  the  case,  that  any  person  has  committed,  or  is  suspected  of 
having  committed,  any  ofience  triable  by  such  Magistrate  and  punish- 
able with  ini]^risonmcnt  for  a  period  exieediug  six  months, 
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or  whon  a  complaint  is  made  bofore  any  Ma^etrata  empowered  to 
commit  persons  for  trial  before  the  Conrt  of  Session,  that  any  person 
has  oommitted,  or  is  suspected  of  having  committed,  any  offence  triable 
exclusively  by  the  Court  of  Session,  or  which,  in  the  opinion  of  such 
Magistrate,  ought  to  be  tried  by  the  Court  of  Session, 

such  Magistrate  may  issue  his  WARRANT  to  arrest  such  person, 
or,  if  ho  thinks  fit,  his  summons  requiring  him  to  appear  to  answer 
such  complaint. 

150.  If  the  person  served  with  a  summons  does  not  appear  before 
the  Magistrate  at  the  time  mentioned  in  such  summons,  and  the 
Magistrate  is  satisfied  that  such  summons  was  duly  served  in  what 
the  Magistrate  deems  a  reasonable  time  before  the  time  therein  appoint- 
ed or  appearing  to  the  same, 

or  if  it  appears  to  the  Magistrate  that,  after  duo  diligence  tho  sum- 
mons could  not  be  served  according  to  the  provisions  of  this  Act, 

the  Magistrate  may  issue  his  WARBANT  to  apprehend  the  accus- 
ed i^ersou. 

151.  In  cases,  of  whatever  nature,  in  which  the  Magistrate  thinks 
fit  to  issue  a  summons,  he  may,  if  he  sees  sufficient  cause,  dispense  with 
the  PERSONAL  ATTENDANCE  of  the  ACCUSED  person  and 
permit  him  to  appear  by  an  AGENT  duly  authorized  to  act  in  his 
behalf. 

But  it  shall  be  in  the  discretion  of  such  Magistrate  at  any  stage  o£ 
the  proceedings  to  direct  tho  personal  attendance  of  the  accused  person. 


CHAPTER  XIL 
Of  the  Summons. 

152. — Every  summons  issued  by  a  Magistrate  to  an  accused  person 
shall  be  in  writing,  in  duplicate,  and  shaU  be  signed  and  sealed  by 
such  Magistrate,  and  shall  bo  in  the  FORM  (A)  given  in  the  second 
schedule  to  this  Act,  or  to  the  like  effect. 

153.  A  summons  shall  ordinarily  be  SERVED  THROUGH  a 
POLICE  officer ;  but  the  Magistrate  issuing  the  summons  may,  if  he 
see  fit,  direct  it  to  be  served  by  any  other  person. 

154.  The  summons  shall  be  served  ON  the  ACCUSED  PER- 
SONALLY, in  an^  district  where  he  may  be,  by  exhibiting  one  of  the 
copies  and  delivering  or  tendering  the  other  copy  to  him;  or,  in  case 
the  accused  person  cannot  be  found,  the  copy  may  be  left  for  him  with 
some  ADULT  MEMBER  OF  his  FAMILY  residing  with  him,  and 
the  person  summoned,  or  the  person  with  whom  tho  copy  is  left  shall 
sign  a  receipt  therefore. 

155.  When  the  accused  person  cannot  be  found,  and  there  is  no 
adult  male  member  of  his  family  on  whom  the  service  can  bo  made. 
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the  serving  officer  shall  FIX  A  COPY  of  the  summons  ON  some 
conspicuons  part  oE  the  HOUSE  in  which  the  accosed  person  ordi- 
narllj  resides. 

156.  A  Ma^strate  maj,  notwithstanding  the  issue  of  such  sum- 
mons,  either  before  the  appearance  of  the  accused  person,  as  required 
by  such  summons,  or  after  default  made  by  him  so  to  appear,  issue  a 
AVAKBA.NT  of  arrest  agionst  such  pevson, 

157.  The  Ma^strate  of  the  District,  a  Mai?istrate  of  a  division  of 
a  District,  or  0  Ma^trate  of  the  first  class  duly  authorized  m  that 
behalf  and  having  locat  jurisdiction  in  such  district  or  division  of  a 
district,  may  issue  a  summons  or  warrant  for  the  apprehension  of  any 
person  within  such  District  or  division  of  a  District,  in  respect  of  any 
OFPKNCE  known  or  suspected  to  have  been  COMMITTED  bv  sueit 
person  IN  a  DIFFERENT  DISTRICT  or  division  of  a  District,  or 
on  the  high  seas,  or  in  a  foreign  country,  and  for  which,  if  committed 
within  the  local  jurisdiction  of  such  Magistrate,  ho  might  issue  a  sunr- 
vaoixBr  or  waarrant. 

158.  The  PBOVISIONS  relating  to  a  summons,  its  issue  and 
service,  contained  ia  this  chapter,  shall  be  APPLICABLE  TO  EVERY 
SUMMONS  issued  under  tlu»  Act^  except  a  summons  ta  serve  as  a 
juror  or  assessor ; 

Provided  that,  when  the-  person  summoned  is  in  the  S^BrVTICE"  OF 
GOVERNMENT  or  of  any  RAILWAY  COMPANY,  the  Court  or 
Magistrate  issuing  the  summons  may  send  the  summons to^  the  HEAD 
OF  THE  OFFICE  in  which  the  pcMon  summoned  is  employed :  and 
such  head  shall  thereupon  cause  the  summons  to'be  servea  on  the  ^per-" 
son  named  therein* 


CHAPTER  xnr. 

On  the  Warrant, 

159.  Every  warrant  issued  by  a  Magistrate  shaH  be-  in  wilting* 
and  shall  be  signed  and  sealed  by  such  Magistrate,  and  shall  be  in  the 
FORM  (B)  given  in  the  second  schedule  to  this  Act,  or  to  the  like 
effect. 

The  warrant  issued  under  tHs  chapter  RilMAINS  IN  FORCE 
UNTIL  the  person  arrested  is  brought  into  the  PRESENCE  of  the 
MAGISTRATE  who  issued  it  and  so  long  as  he  remainff  before  such 
Magistrate.  If  the  person  arrested  is  to  ^  remanded  to  CTJSTODY, 
an  order  must  be  made  under  section  one  hundred  and  ninety-four, 
or  a  warrant  issued  under  section  three*  hundred  and  three. 

160.  It  shall  be  in  the  DISCRETION  of  a  Magistrato,  in  issuing  a 
warrant  for  the  arrest  of  any  person,  to  direct  by  endorsement  on  the 
warrant  that,  if  such  person  be  willing  and  ready  to  give  BAIL  in  a 
sum  to  be  fixed  by  the  Mi^strate,  for  ms  appearance  before  the  Magis- 
trate ou  a  specified  day,  [which  sum  and  day  shall  be  named  in  such 
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endorsement]  to  answer  the  complaint,  the  officer  to  whom  the  warrant 
is  directed  shall  accept  such  baa,  &nd  shall  release  from  custody  the 
person  complained  a^ounst. 

If  bail  is  giveui  the  officer  shall  forward  the  bail-bond  to  the 
Magistrate. 

161,  A  warrant  shall  ordinarily  be  DIRECTED  TO  a  POLICE 
officer,  but  the  Magistrate  issuing  a  warrant  may,  if  immediate  esoo«u 
tlon  be  necessary,  and  no  Police  officer  be  immediately  available,  direct 
it  to  any  other  person. 

162,  The  Maguitrate  of  the  District  MAY  DIRECT  a  warrant  or 
warrants  TO  LANDHOLDERS,  farmera  or  managers  of  land  for  the 
arrest  of  any  escaped  oonviot,  proclaimed  offender,  or  person  who  has 
been  accused  of  a  non-baHable  offence,  and  who  has  eluded  pursuit. 

Such  landholder  or  other  person  shall  acknowledge  the  receipt  of 
tiie  warrant  and  shall  be  bound  to  execute  it,  should  the  person,  for 
whose  arrest  it  was  issiied>  enter  on  or  be  in  his  estate,  farm  or  laud 
under  his  charge* 

Should  the  person  against  whom  such  warrant  is  issued  be  arrested, 
he  shall  be  made  over  to  the  nearest  Police  officer  with  the  warrant, 
and  such  Police  officer  shall  cause  such  accused  person  to  be  carried 
before  the  Magistrate  having  jurisdiction,  unless  bail  may  be  and  is 
taken  under  section  one  huni&ed  and  sixty« 

H3.  When  a  warrant  k  DIRECTED  TO  a  PERSON  OTHER 
THAN  a  POLiCE  officer,  any  other  person  may  aid  in  executing  such 
warrant,  if  the  person  to  whom  the  warrant  is  directed  be  near  at  hand 
dind  acting  in  the  execution  of  the  warrant. 

164.  A  warrant  may  be  DIRECTED  TO  SEVERAL  PERSONS, 
and,  when  so  directed,  may  be  executed  by  ALL,  or  by  ANY  ONE  or 
more  of  such  persons. 

165.  A  warrant  directed  to  a  Polk)e  officer  may  also  be  executed 
by  any  other  Police  officer  whose  name  ifl  endorsed  upon  the  warrant 
by  the  officer  to  whom  the  warrant  is  directed  or  endorsed. 

166.  The  MAGISTRATE,  by  whom  a  warrant  of  arrest  is  issued, 
MAY  ATTKND  PERSONALLY  for  the  purpose  of  seeing  that  tho 
waiTant  is  duly  executed. 

Any  MAGISTRATE  may  also  at  any  time  direct  the  ARREST 
in  kifl  PRESENCE  of  any  person  for  whose  arrest  he  is  competent  to 
issue  a  wari^ant. 

167.  A  warrant,  issued  by  a  Magistrate,  SHALL  ORDINARILY 
BE  EXECUTED  IN  the  DISTRICT  in  which  it  was  issued. 

But  if  the  person,  against  whom  the  warrant  is  issued,  escapes, 
poes  into,  or  is  in  any  place  out  of  the  district  in  which  the  warrant  was 
issued,  the  waiTaut  may  be  executed  in  such  place. 

'  168.  A  Magistrate  may  direct  a  warrant  to  be  executed  OUTSIDE 
his  local  JURISDICTION,  either  after  endorsement  by  a  Magistrate 
wkhia  whose  local  jurisdiction  it  is  to  be  executed,  or  without  such 
endorsement. 
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If  the  warrant  is  to  be  so  ondoned,  it  may  be  sent  by  post  to  the 
Blagistraie  within  whose  local  juriBdiction  it  is  to  be  executed  and  by 
whom  it  is  to  be  endorsed. 

If  the  warrant  is  not  to  be  endorsed,  it  shall  be  entmsted  to  a  Police 
officer,  to  be  taken  either  to  a  Megistrate  or  to  a  Police  officer,  not  below 
the  rank  of  an  officer  in  char>^  of  a  station,  in  whose  local  jorisdiciion 
the  warrant  is  to  be  executed. 

169.  If  a  warrant  is  executed,  whether  with  or  without  endorse- 
ment, outside  the  district  in  which  it  was  issued,  the  person  arrested 
shall,  unless  the  Magistrate,  who  issued  the  warrant,  be  within  twenty 
miles  or  be  nearer  tban  the  Magistrate  in  whose  local  jurisdiction  the 
arrest  was  made,  or  unless  bail  be  taken  under  section  one  hundred  vid 
sixty,  be  CARRIED  BEFORE  the  MAGISTRATE  IN  WHOSE 
local  JURISDICTION  the  arrest  was  made. 

170.  A  Magistrate  or  Police  cfficer,  to  whom  a  warrant  is  directed 
for  execution,  shall  execute  the  same  or  cause  it  to  be  executed,  and 
any  MAGISTRATE,  BEFORE  WHOM  a  PERSON  is  BROUGHT 
imder  the  provisions  of  section  one  hundred  and  sixty -nine,  shall,  if  the 
person  arrested  appears  to  be  the  person  intended  by  the  Magistrato 
who  issued  the  warrant,  direct  his  removal  in  custody  to  the  Magistrate 
who  issued  the  warrant. 

or,  if  the  offence  be  bailable,  and  the  person  arrested  be  ready  and 
willing  to  f^ye  bail,  shall  take  bail  for  his  appearance  before  the  Magis- 
trate who  issued  the  warrant,  and  the  recognizance  or  bailbond  shall  be 
forwarded  to  such  Magistrato. 

In  this  section  the  word  Magistrate  includes  a  Commissioner  of  Po- 
lice and  a  Magistrate  of  Police  In  the  Tresidency  towns. 

171.  If  any  person  accused  of  an  offence,  not  coming  within  sec- 
tion one  hundred  and  forty-eight,  absconds  or  conceals  himself,  so  that, 
upon  a  warrant  issued  against  him  he  cannot  be  found,  the  Magistrato 
having  jurisdiction  shall,  if  he  Ihinks,  whether  a^ter  taking  evidence  or 
not  that  such  person  absconds  or  conceals  himself  for  the  purpose  of 
avoiding  the  service  of  the  warrant,  issue  a  written  PROCLAMATION 
requiring  him  to  appear  to  answer  the  complaint  within  a  fixed  period 
of  not  less  than  thirty  days. 

Such  proclamation  shall  be  publicly  read  in  some  conspicuous  place 
of  the  town  or  village  in  which  the  accused  person  usually  resides,  and 
shall  be  affixed  on  some  conspicuous  part  of  his  ordinary  place  of  skbodo 
or  on  some  conspicuous  place  of  such  town  or  village. 

A  copy  of  the  proclamation  shall  also  be  affixed  on  some  conspicu- 
ous part  of  such  Magistrate's  Court-house. 

A  statement  by  the  Magistrate  to  the  effect  that  the  proclamation 
was  duly  made  shM  be  conclusive  evidence  of  the  due  compliance  with 
the  law. 

172.  Such  Magistrate  may  order  the  ATTACHMENT  OP  any 
PROPERTY,  moveable  or  immoveable,  or  both  belonging  to  the  per- 
sou  so  ABSCONDING  or  CONCEALING  himself.  ^ 
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Such  order  shall  authorize  the  attachment  of  any  property  within 
the  jurisdiction  of  the  Magistrate  of  the  District  in  whose  aistrict  it  is 
made,  and  it  shall  authorize  the  attachment  of  any  property  without 
the  jurisdiction  of  the  Magistrate  of  the  District,  when  endorsed  by  tho 
Magistrate  of  the  District  in  which  such  property  is  situated. 

The  attachment  under  this  section  ahall,  if  the  property  ordered  to 
be  attached  be  land  paying  revenue  to  Government,  be  made  through 
the  Collector  of  tho  District  in  which  the  land  is  situated  and,  in  all 
other  cases,  by  seizure  under  the  order  of  the  Magistrate  having  juris- 
diction ;  or  by  the  appointment  of  a  manager  and  receiver  ;  or  by  an 
order  prohibiting  the  payment  of  Jent  to  the  absent  person ;  as  such 
Magistrate  deems  proper. 

If  the  absent  person  does  not  appear  within  the  time  specifled  in 
the  pro(  lamation,  the  property  under  attachment  shall  be  at  the  disposal 
of  Government,  but  shall  not  be  sold  until  the  expiration  of  six  months, 
unless  it  is  of  a  perishable  nature,  or  such  Magistrate  considers  that  tho 
sale  would  be  for  the  benefit  of  the  owner. 

173.  When  any  person,  whose  property  has  come  under  the  dispc^- 
al  of  Government  under  section  one  hundred  and  seventy  two,  appear?, 
or  is  found  within  two  years  after  the  attachment  of  the  property,  and 
proves  to  the  satisfaction  of  the  Court  or  Session  or  High  (Jourt  trying 
him  for  the  offence  of  which  he  was  accused  or,  if  he  is  not  tried  in,  or 
committed  for  trial  for  that  offence  to  either  of  those  Courts,  to  the 
satisfaction  of  the  Magistrate  of  the  District,  that  he  did  not  abscond  or 
conceal  himself  f«r  the  purpose  of  evading  justice,  such  1*R()PEIM'Y, 
or,  if  the  same  has  been  sold,  the  proceeds  thereof,  shall  be  EESTOBED 
to  him. 

174*  On  the  arrest  of  a  person  for  whose  apprehension  a  warrant 
has  been  issued  under  the  provisions  of  Section  one  hundred  and  fifty- 
eeven,  in  respect  of  an  OFFENCE  kuown  or  suspected  to  have  beer. 
COMMITTED  IN  ANOTHER  DISTRICT  or  division  of  a  District. 
tho  Magistrate  who  issued  the  warrant  shall,  unless  he  is  authorized  to 
complete  the  inquiry  himself,  send  the  person  arrested  to  the  Magistrate 
within  the  limits  of  whose  jurisdiction  the  offence  is  known  or  suspect- 
ed to  have  been  committed,  or  shall  take  bail  for  his  appearance  beforo 
such  Magistrate,  if  the  offence,  of  which  such  person  is  suspected,  is 
bailable. 

When  the  Magistrate,  who  issued  the  warrant,  cannot  satis Ty  him- 
self as  to  the  Magistrate  to  whom  the  person  arrested  should  bo  sent, 
the  case  shall  be  reported  for  the  orders  of  tho  High  Court. 

175.  If  the  arrest  was  made  under  a  warrant  issued  under  se<  tion 
one  hundred  and  fifty-seven  by  a  Magistrate  other  than  the  Magistrate 
of  the  District,  such  Magistrate  shall  send  the  person  an'csted  to  t!io 
Magistrate  of  the  District,  unless  the  Magistrate,  in  whose  jurisdiction 
the  offence  is  saspected  to  have  been  committed,  issues  his  warrant  for 
the  arrest  of  such  person  ;  in  which  case  the  person  arrested  shall  bo 
delivered  to  the  Police  officer  excuting  such  warrant,  or  shall  be  sent  to 
the  Magistrate  by  whom  such  warrant  was  issued. 

If  the  offence,  of  which  the  person  arrested  is  suspected,  has  been 
committed  iu  tho  jurisdiction  of  another  Subordinate  Court  of  the  &amo 
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Pistrict,  the  Magistrate  who  issued  the  warrant  nnder  section  157  shall 
send  the  person  arrested  to  the  Magistrate  of  the  diviBion  of  the  dis- 
trict  in  which  the  oflence  was  ( ommitted. 

176.  A  Police  ofTicer  or  other  person,  executing  a  warrant  of  ar- 
rest, shall  NOTIFY  the  SUBSTANCE  OF  the  WARRANT  to  the  per- 
son to  be  arrested,  and,  if  required  to  do  so  shall  show  the  warrant  to 
such  person. 

177.  In  making  an  arrest,  the  Police  officer,  or  other  person  ei- 
e  uting  the  warraut  shall  actuallj  TOUCH  or  confine  THE  BODY  of 
the  person  to  be  arrested,  unless  there  be  a  submission  to  the  custody 
by  word  or  action. 

178  If  a  person,  against  whom  a  warrant  of  arrest  is  issned, 
FORCIBLY  RESISTS  the  endeavour  to  arrest  him  the  police  officer  or 
other  person  cxei  uting  the  warrant  may  use  all  means  necessary  to 
efiect  the  arrest. 

179.  If  there  is  reason  to  believe  that  any  person,  against  whom 
a  warrant  has  been  ifisued,  has  entered  into,  or  is  within,  any  HOUSE 
or  pla'*e,  it  shall  be  the  duty  of  any  person  residing  or  in  charge  of 
such  house  or  place  on  the  demand  of  the  Police  officer  or  other  person 
executing  the  warrant,  to  allow  such  Poliie  officer  or  other  person 
free  ingress  thereto,  and  to  allbrd  all  reasonable  facilities  for  a  search 
therein. 

180.  The  Police  officer  or  other  person  authorized  by  warrant  to 
arrest  a  person,  MAY  BREAK  OPEN  any  outer  o^inner  DOOR  or 
window  of  any  house  or  place,  whether  that  of  the  person  accused  or  of 
any  other  person,  in  order  to  execute  such  warraut,  if,  after  notification 
of  his  authority  and  purpose  and  demand  of  admittance  duly  made,  he 
cannot  otherwise  obtain  admittance. 

181.  If  information  be  received  that  a  person,  accused  of  any 
offence  for  which  a  warrant  may  issue,  is  concealed  in  an  APART- 
MENT in  the  actual  occupancy  OF  A  WOMAN,  who  according  to  the 
customs  of  the  country  does  not  appear  in  public,  the  Police  officer  or 
other  person  employed  to  execute  the  warraut  shall  take  such  precau- 
tions as  may  be  necessary  to  prevent  the  escape  of  the  accused  person. 

If  the  accused  person  does  not  deliver  himself  up,  the  Police  officer 
or  other  person  authorized  to  execute  the  warraut  may  notify  his  au- 
thority and  pm*po8e,  and  demand  admittance. 

If  after  such  notification  and  demand  he  cannot  otherwise  obtain 
admittance,  he  shall  give  notice  to  any  woman  as  aforesaid  in  such 
apartment,  not  being  a  person  against  whom  a  warraut  has  been  issued 
that  she  is  at  liberty  to  withdraw,  and  shall  afford  her  every  reason- 
able facility  for  withdrawing,  and  may  then  break  open  the  apartment 
and  execute  the  warrant. 

182.  The  person  arrested  shall  not  be  subjected  to  more  RE- 
STRAINT than  is  necessary  to  prevent  his  escape. 

183.  The  officer  or  other  person  executing  the  warrant  shall,  with- 
out unneceppary  delay,  bring  the  person  arrested  before  the  Magistrate 
before  whom  he  is  required  by  this  Act  to  produce  him. 
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184.  No  Police  officer  or  other  person  shall  offer  to  the  person  ar- 
rested any  INDUCEMENT,  by  threat  or  promise  or  otherwise,  TO 
MAKE  any  DISCLOSURE. 

But  no  Police  or  other  person  shall  prevent  the  person  arrested,  by 
any  caution  or  otherwise,  from  making  any  disclosure  which  he  may  bo 
disposed  to  make  of  his  own  free  will. 

185.  The  provisions  relating  to  a  warrant  and  its  execution  con- 
tained in  this  chapter,  shall  be  applicable  to  overy  warrant  of  arrest 
issued  under  this  Act. 


PART  V- 
Of  Inquiries  and  Trials. 


CHAPTER  XIV. 
Preliminary. 

186.  Ever©  pcrrson  charged  before  any  Criminal  Court  with  an 
oflTeriice  nmy  of  right  be  defended  by  aay  BARKISTER  or  attorney  of 
a  High  Court,  or  by  any  pleader  duly  qualified  uader  the  provisions  of 
Act  iSo.  20  of  1865,  or  any  other  law  in  force  for  the  time  being  relat- 
ing to  pleaders- 

Any  such  person  may,  with  the  t)enni3sion  of  the  Court  (but  not 
otherwise),  employ  any  mukhti^  or  other  person,  not  being  a  barrister, 
attorney,  or  pleader,  to  assist  him  in  his  defence. 

If  an  ACCUSBD  person,  though  not  insane.  CANNOT  BE  MADE 
TO  UNDERSTAND  the  PROCEEDINGS,  the  Court  may  proceed 
with  the  inquiry  or  trial ;  and  if  such  inquiry  results  in  a  committal,  or 
if  such  trial  results  in  a  conviction,  the  proceedings  shall  be  forwarded 
to  the  High  Court,  with  a  report  of  the  circumstamces  of  the  cose,  and 
the  High  Court  shall  pass  thereon  such  order  as  to  it  seems  fit. 

187.  The  place  in  which  the  Court  of  a  Magistrate  is  held  for  the 
trial  of  any  offence,  or  for  the  purpose  of  conducting  an  inquiry  into  any 
case  triable  by  a  Court  of  Seetion  or  High  Court,  and  also  every  Court 
of  Session  and  every  High  Court  shall  be  deemed  an  OPEN  and  pub- 
lic COURT,  to  which  the  public  generally  may  have  access,  so  far  as 
the  same  can  conveniently  contain  them. 

But  the  Magistrate  or  presiding  Judge  may,  if  he  thinks  fit,  order 
that,  during  the  inquiry  into  or  trial  of  any  particular  case,  no  person 
shall  have  access  to,  or  be,  or  remain  in,  the  room  or  building  used  by 
the  Court  without  the  consent  or  permission  of  the  Court. 

188.  In  the  case  of  OFFENCES  which  may  lawfully  be  COM- 
POUNDED, iniured  persons  may  compound  the  offence  out  of  Court, 
or  in  Court  with  the  permission  of  ths  Court, 

Such  withdrawal  from  the  prosecution  shall  have  the  effect  of  an 
acquittal  of  the  accused  person. 
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CHAPTER  XV. 
Of  Inquiry  into  Oases  triable  by  the  Ooxirt  of 
Session  or  High  Oourt. 

1 89.  The  following  procedure  shall  be  adopted  in  inqairies  before 
Magistrates  in  cases  triable  by  a  Court  of  Session  or  High  Goart. 

11K>.  When  the  accused  person  appears  or  is  brought  before  the 
Magistrate,  or,  if  his  personal  attendance  is  dispensed  with,  when  the 
Magistrate  thinks  fit,  the  Magistrate  shall  take  the  EVIDENCE  of  the 
complainaat  and  of  such  persons  as  are  stated  to  have  anj  knowledge 
of  the  facts  which  form  the  subject-matter  of  the  accusation  and  the 
attendant  circumstances. 

191.  The  complainant  and  the  WITNESSES  for  the  prosecution 
shall  be  examined  IN  the  PRESENCE  OF  the  ACCUSED  person,  or 
of  his  agent,  when  his  personal  attendance  is  dispensed  with  and  he  ap- 
jHjars  by  agent. 

The  ACCUSED  PERSON  or  his  agent  shall  be  permitted  to  ex- 
amine and  re-examine  his  own  witnesses  and  to  CUUSS-EXAJHINS 
the  complainant  and  his  witnesses. 

192.  The  MAGISTRATE  MAY,  at  any  stage  of  the  proceedings, 
summon  and  EXAMINE  ANY  PERSON  whose  evidence  he  considers 
essential  to  the  inquiry,  and  re-call  and  re-examine  any  person  alreouiy 
examined. 

103.  The  Magistrate  may,  from  time  to  time,  at  any  state  of  the 
innmry  and  without  previously  warning  tho  ACCUSED  person, 
EaAAEINE  him,  and  put  such  questions  to  him  as  he  considers 
necessary. 

The  accused  person  shall  not  render  himself  liable  to  punishment 
for  refusal  to  answer  such  questions,  or  for  giving  false  answers  to  them, 
but  the  Magistrate  shall  draw  such  inference  as  may  to  him  seem  just, 
from  such  refusal, 

Ei^lanation, — The  answers  given  by  an  accused  person  may  bo  put 
in  evidence  against  him,  not  only  in  the  case  under  inquiry,  but  also 
in  trials  for  any  other  offences  which  his  replies  may  tend  to  show  he 
has  committed. 

194*  If,  from  the  absence  of  a  witness  or  from  any  other  reason- 
able cause,  it  becomes  necessary  or  advisable  to  defer  the  examination, 
of  witnesses,  the  Magistrate  may,  by  a  written  order,  from  time  to 
time  ADJOURN  the  inquiry,  AND  REMAND  the  accused  person 
for  such  time  as  is  deemed  reasonable,  not  exceeding  FIFTEEN  days : 

Instead  of  detaining  the  accused  person  in  custody  during  the 
period  for  which  he  is  so  remanded,  the  Magistrate  may  release  him  up- 
on his  entering  into  a  recognizance,  with  or  without  a  surety  or  sureties, 
at  the  discretion  of  such  Magistrate,  conditioned  for  his  appearance  be- 
fore such  Magistrate,  at  the  time  and  place  appointed  for  the  continu- 
ance of  such  examination. 

ExplatiaUon, — After  commencing  the  inquiry,  if  sufficient  evidence 
has  been  obtained  to  raise  a  suspiciou  that  the  person  accused  may 
have  committed  an  oflbuce,  and  it  appears  likely  that  further  evidence 
may  be  obtained  by  a  romaud,  tliis  is  u  reasonable  ground  for  a  remand* 
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195.  When  a  Magistrate  finds  that  there  are  not  sufficient  grounds 
for  committing  the  accused  })ersou  to  take  his  trial  before  the  Coni*t 
of  Session  or  High  Court,  or  for  remanding  him,  he  shall  DIS- 
CH  A K(tE  him,  unless  it  appears  to  the  Magistrate  that  such  person 
should  be  put  on  his  trial  before  himse  f,  in  which  case  he  shall  proceed 
under  chapter  XVI,  XVII  or  XVIII  of  this  Act, 

Uxplamifion  I. — The  absence  of  the  complainant,  except  when  the 
ofTemce  may  lawfully  be  compounded,  shall  not  bo  deemed  suflScient 
frrcniiid  for  a  discharge,  if  there  appear  other  evidence  of  a  nature  ren- 
dering a  trial  desirable* 

Ej'planaiion  11* — A  discharge  is  not  equivalent  to  an  acquittal, 
and  does  not  bar  the  revival  of  a  prosecution  for  the  same  afTouco. 

Uxplanaiion  III.— An  order  of  discharge  cannot  bo  made  until  the 
evidence  of  the  witnesses  named  for  the  prosecution  has  been  taken. 

19G.  When  evidence  has  been  given  before  a  Magistrate  which 
appears  to  justify  him  in  sending  the  accuscrd  person  to  take  his  trial 
ior  an  offence  which  is  triable  exclusively  by  the  Court  of  Session  or 
High  Court,  or  which,  in  the  opinion  of  the  Magistrate,  is  one  which 
ouerht  to  be  tried  by  such  Court,  the  aroused  person  shall  be  SENT 
FOR  TUIAL  by  such  Magistrate  before  the  Court  of  Session  or  High 
Court,  as  the  case  may  bo. 

107«  If  such  accused  person  (not  being  a  Knropean  British  sab « 
jcct) 

is  accused  of  having  committed  an  oflenco  conjointly  with  a  Euro- 
pean British  subject  who  is  about  to  be  committed  for  trial,  or  to  be 
tried,  before  the  HIGH  COUUT  on  a  similar  charge, 

he  shall  commit  such  accused  person  to  take  his  tric^  before  such 
High  Court  and  not  before  a  Court  of  Session ;  and  suoh  High  Court 
shs^l  have  jurisdiction  to  try  such  person. 

Explanation,--* A  commitment  once  made  by  a  coFmpotent  Magis« 
trate  can  be  quashed  by  the  High  Court  only,  and  only  on  a  point  of 
law. 

This  explanation  applies  o^ao  to  section  one  hundred  and  ninety-sir* 

198. — When  the  Magistrate  determines  to  send  the  accused  person 
before  the  Court  of  Session  or  High  Court  for  trial,  he  shall,  after  the 
evidence  has  been  recorded,  make  a  Wntten  instrument  under  his  hand 
and  seal,  declaring  with  what  offence  the  accused  person  is  charged, 
aud  shall  direct  him  to  be  tried  by  such  Court  on  such  charge.  He 
shall  also  record  his  REASONS  i'Oil  COMMITTING  such  accused 
person. 

A  copy  of  such  instrument  shtril  be  forwarded  with  the  record  of 
the  orijpnal  inquii*y  to  the  Court  of  Session  before  which  the  accused 
person  is  to  be  tried ;  and  a  copy  shall  also  be  sent  to  the  public  pro- 
secutor or  other  officdr  appointed  to  conduct  the  prosecution. 

Any  weapon  or  other  article  of  Property  necessary  to  produce  in 
evidence  ehall  also  be  tnmsmittod  to  the  Court  of  Session. 
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When  a  commitment  U  made  to  the  High  Court,  such  ingtrument, 
record,  and  such  weapon  or  other  article  shall  be  fonrarded  to  the 
Clerk  of  the  Crown  or  other  officer  appointed  by  the  Court ;  and  if  auj 
part  of  such  record  ia  not  in  English,  a  translation  thereof  iu  English 
shall  be  forwarded  therewith. 

199.  As  soon  as  the  CHARGE,  on  which  the  accused  p<jrson  is 
to  be  tried,  has  been  prepared,  it  shall  be  HEAD  and  EXPLAINED  to 
him ;  and  a  copy  or  translation  thereof  shall  be  furnished  to  him,  if  he  so 
require. 

200.  The  ACCUSED  PERSON  s'jall  be  required  at  once  to  GIYE 
in,  orally  or  in  writing,  A  LIST  OF  WITNESSES,  whom  he  wishes 
to  bo  summoned  to  give  evidence  on  his  trial  before  the  Court  of  Ses- 
sion or  High  Court. 

The  Magistrate  may,  if  he  thinks  proper,  summon  the  persons  so 
named  to  attend  and  give  evidence  at  the  inquiry;  and  if  he  does  so, 
the  commitment  shall  not  bo  considered  to  have  been  made  until  such 
evidence  has  been  taken. 

It  shall  be  in  the  discretion  of  the  Magistrate,  subject  to  the  pro- 
visions of  se  tion  three  hundred  and  firtynine,  to  allow  the  accused 
person  to  give  in  any  ECKTHEll  LIST  of  witnesses  at  a  subsequent 
time*. 

2i)l.  When  the  enquiry  is  concluded,  the  accused  person  shall,  if  he 
demands  them  at  a  rea^^onable  time  before  the  trial,  be  furnished  with 
COPIES  OF  the  DEPOSITIONS.  Such  copies  shall  be  made  at 
his  expense,  unless  the  Magistrate  sees  fit  to  give  them  free  of  cost- 

202.  When  the  accused  person  is  committed  to  take  his  trial  be- 
fore the  Court  of  SeBsion  or  High  Court,  the  Magistrate  shall  issue  an 
order  to  the  PUBLIC  PROSECUTOR,  Go veroment  Pleader  or  other 
person  appointed  by  the  Government  to  conduct  prooecntions  before 
the  Court  of  Session  or  High  Court,  notifying  such  commitment*  and 
stating  the  offence  in  the  same  form  as  the  charge. 

Nothing  in  this  section  shall  preclude  the  Magistrate  of  the  Dis- 
trict in  a  case  committed  to  the  Court  of  Ses^on,  if  he  tlunks  fitr  from 
appointing  a  person  other  than  snch  Government  Pleader  or  person  to 
conduct  the  prosecution. 


CHAPTER  XVI. 
Of  the  trial  of  summons  cases  by  Magistrate. 

203.  The  following  procedure  Bhall  be  observed  in  the  trial  of 
SUMMON   CASES. 

NO  FORMAL  CHARGE  need  at  any  time  be  made  against  the 
accused  person,  and  neither  the  complaint  nor  the  summons  shall 
be  re^rded  otherwise  than  as  notice  to  the  accused  person  of  the  facts 
to  be  inquired  into.  The  Ma^strate  may  convict  the  a(  cused  person  of 
any  offence  (coming  under  this  chapter)  which,  from  the  facts  proved, 
he  appears  to  have  committed,  whatever  may  be  the  nature  of  the  com- 
plaint or  summons. 
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No  defect  in  the  complaint  or  summons  eliall  affect  the  validity  of 
tlie  proceedings^  unless  it  appears  that  the  accused  person  was  actually 
misled  by  such  defect^  and  m  considering  whether  or  not  he  was  so 
mialed  the  Court  shall  h&ve  regard  to  the  manner  in  which  the  accused 

person  conducted  his  defence. 

^  • 

2:^4f^  If  upon  the  day  appointed,  the  accused  person  appears 
voluntarily  in  obedience  to  the  summons  in  that  behalf  served  upon 
him,  oris  brought  before  the  Magistrate  by  virtue  of  a  warrant  or  other- 
wise,  it  shall  be  at  the-  dis'Tetion  of  the  Magistrate  to  admit  him  to 
15 AIL,  or  allow  him  to-be  at  Icw^ge'  upon  his  personal  recognizance,  as 
the  Magistrate  directs.. 

If  the  ac  used'person  cannot  give  ball,  when  required  to  do  so,  ho 
shall  be  committed  to  custody. 

205..  If  apoa  the- day  appointed  for- the  appearance  of  the  accused 
person,,  or  any  day  subsequent  thereto  on  which  the  case  may  bo  called 
o«,theCOMPLA£NAN.T  DOES  NOT  APPEAR,  the  Magistrate  shall 
dismiss  tlie  complaint,  unless  for  some  reason  he  thinks  proper  to  ad- 
journ the  hearing  of  the  same  to  some  other  day.  Such  adjournmeub 
shall  be  made  upon  such  terms  as  the  Magistrat-e  thinks  fit. 

206..  Oathe^  appearance  of  both  parties,  on  the  day  fixed  for  tho 
trial,  the  SUBSTAXaJEl  OP  the  COMPLAINT  SHALL  BE  STATED 
to  the  accused  person,  and  he  shall  be  asked  if  ho  has  any  *  cause  to 
show  why  he  should  not  bo  convicted. 

If  the  accused  person  ADMIT  THE  TRUTH  of  tho  complaint,  his 
sbdmission  shall  bo  recorded,  and  if  he  shows  no  sufficient  cause  why  ho 
shoudd  not  be  convicted,  the  Magistrate  may  convict  him  accordingly 
of  such  odonco  (coming  under  this  chaj)tcr)  as  he  may  apjiear  to  have 
eommitted.. 

207.  irtlie  accused  person  DOES  NOT  ADMIT  the  truth  of  tho 
complaint,  the  Magistrate  shall  proceed  to  hear  the  complainant  and 
such  witnesses  as  he  produces  in  support  of  hia  complaint,  and  also  ta 
hear  the  accused  person  and  such  witnesses  as  he  produces  iu  hia 
defence; 

208.  Before  or  daring  tho  hearing  of  any  complaint,  tho  IMaigis. 
trate  may,  in  order  to  secure  the  attDudance  of  witnesses  or  for  any 
other  reason,.  AD  JO  UKN  the  hearing  of  the  same  to  a  day  to  be  then 
appointed  and  stated  in  the  presence  and  hearing  of  tho  party  or 
parties. 

If  on  the  day  to  which  such  hearing  or  such  further  hearing  lias 
boon  so  adjourned,  the  accused  person  does  >JOT  APPEAR  the  Magis- 
trate ma^  issue  his  WARRANT  for  the  arrest  of  such  person. 

If  the  COMPLAINANT  DOES  NOT  APPEAR  the  Magistrate  may 
DISMISS  tlie  complamt. 

209.  A  Magistrate  may  dismiss  the  COMPLAINT  as  FRIVO- 
LOUS OR  VEXATIOUS,  and  may,  in  his  discretion,  by  his  order  of 
dismissal,  award  that  tho  complainant  sliall  pay  to  tho  accused  person 
such  COMPENSATION,  not  exceeding  Ks.  50  as  to  such  Magistrato 
seems  just  and  reasonable. 
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In  snch  cases,  if  more  persons  than  one  are  accused  in  the  com. 
plaint,  the  Ma^trate  may  in  like  manner  award  compensation  not  ex* 
ceeding  Bfty  rupees  to  each  of  tnem. 

The  sum  so  a«  arded  shall  be  recoverable  by  distress  and  sale  of 
the  moveable  property  belonging  to  the  complainant,  which  may  be 
found  within  the  jurisdiction  of  the  Ma^o^strate  of  the  District;  and 
such  order  shall  authorize  the  distress  and  sale  of  any  moveable  pro* 
perty  belonging  to  the  complainant  without  the  jurisdiction  of  the 
ifagistrate  of  the  District,  when  the  order  has  been  endorsed  by  the 
Magistrate  of  the  District  in  which  such  property  is  situatod,  and*  if 
the  sum  awarded  cannot  bo  realized  by  means  of  such  distress,  by  im- 
prisonment of  the  complainant  in  the  civil  jail,  for  any  time  not  ex- 
ceeding thirty  days,  unless  such  sum  is  sooner  paid. 

210,  If  a  complainant,  at  any  time  before  a  final  order  is  passed 
in  any  case  under  this  chapter,  satisfies  the  Masristrate  that  there  are 
Bufficient  grounds  for  permitting  him  to  WITHDRAW  his  COM- 
PI^AINT,  the  Magistrate  may  permit  him  to  withdraw  it, 

A  complaint  witUdi*awn  under  this  section  shall  not  again  be  en» 
tertained. 

211,  If  the  Magistrate,  in  any  case  tried  under  this  chapter, 
finds  the  accused  person  not  guilty,  he  shall  record  a  judgment  of 
ACQUITTAL. 

If  the  accused  person  is  convicted,  the  Magistrate  shall  pass  sea' 
toQce  upon  him  a-  cording  to  law. 

When  the  personal  attendance  of  the  accused  person  during  the 
trial  has  been  dispensed  with,  the  senteme  of  the  Magistrate,  if  the 
pentence  be  for  fine  only,  may  be  pronounced  in  the  presence  of  su  h 
accused  person's  agent,  if  he  has  boon  permitted  to  appear  by  agent;  or 
the  accused  person  may  be  required  to  attend  to  hear  such  sentence. 

212,  The  DISMISSAL  OF  a  COM PI4AINT  under  this  chapter 
shall  operate  in  like  manner  as  the  ACQUITTAL  of  the  a<*cuscd  person. 

No  con; plaint  shall  be  dismissed  under  the  provisions  of  tljls  chap* 
ter  except  in  so  far  as  it  refers  to  a  summons  tase, 


CHAPTER  XVII. 
Of  the  trial  of  warrant  cases  by  Magistrates, 

213.  The  following  procedure  shall  be  observed  by  Magistrates 
in  the  trial  of  WAUKANT  CASES. 

214.  The  provisions  one  hundred  and  ninety  to  one  hundred  and 
ninetyrfour  (both  inclusive)  shall  apply  to  trials  conducted  under  this 
chapter. 

215.  When  the  evidence  of  the  complainant  and  of  the  witnesses 
for  the  prosecution,  and  such  examination  of  the  accused  person  as  tbo 
Magistrate  considers  necessary,  have  been  taken,  the  Magistrate,  if  ho 
^nos  that  no  offence  has  been  proved  against  the  a  'cused  porsou,  shall 
PXSCHAUGli;  him, 


Digitized  by  VjOOQ IC 


ACT    10  OF    1872.  TRIAL  OP   WARIlANT.  4j 

E.rpln^iafion  1. — The  absence  of  the  complftinant,  except  where 
the  oflonco  may  he  lawfully  compounded,  phall  nob  be  deemed  Riifficient 
pround  for  a  discharge,  if  their  appears  other  evidence  sufficient  to  sub- 
fitaiitiato  the  oflence. 

Explanation  2.— A  discharge  is  nob  equivalent  to  an  acquittal  and 
docs  not  bar  the  revival  of  a  prosecution  for  the  same  offence. 

Ejrplduafion'^' — An  onlcr  of  discharge  cannot  be  passed  until  the 
evidence  of  the  witnesses  named  for  the  prosecution  has  been  taken. 

216.  If  the  Magistrate  finds  that  an  offence  is  apparently  proved 
ftgainst  the  accused  person,  which  su.  h  Maq^lstrate  is  competent  to  try, 
ftod  which,  in  his  opinion,  conld  be  adequately  punished  by  him,  ho 
shall  prepare  in  writing  a  CHAHGB  against  the  accused  person. 

Eypldva'wn  1. — The  omission  to  prepare  a  charge  shall  not  invali- 
date the  trial,  if,  in  the  opinion  of  the  Court  of  appeal  or  revision,  no 
failure  of  justice  has  been  occasioned  thereby. 

Ej'planafion  2. — If  the  Court  of  appeal  or  revision  thinks  that  a 
failure  of  justice  lias  been  occasioned  by  an  omission  to  prepare  a  charo;o 
it  shall  order  the  trial  to  be  recommenced  from  the  point  at  which  tne 
charge  should  have  been  drawn  up. 

217.  The  charge  shall  then  bo  read  and  explained  to  the  accused 
person,  and  ho  SHALL  BE  /SKED  WHETilEH  HE  IS  GUILTY 
or  has  any  defeuce  to  make. 

218.  If  the  accused  person  have  any  DEFENCE  to  make  to  the 
charge,  he  shall  bo  called  upon  to  enter  upon  the  same,  and  to  produce 
his  witnesses  if  in  attendance,  and  shall  be  allowed  to  recall  and  cross- 
examine  the  witnesses  for  the  prosecution. 

If  the  accused  person  puts  in  any  written  statement,  the  Magia* 
irate  may  file  it  with  the  record,  but  shall  not  be  bound  to  do  so. 

219.  The  Magistrate  shall,  subje  t  to  the  provisions  of  section 
three  hundred  and  sixty-two,  summon  and  witness  and  examine  any 
EVIDENCE  that  may  be  offered  IN  liEHALF  OF  the  ACCL'SEI) 
]K3rson,  to  answer  or  disprove  the  evidence  against  him,  and  may  for 
this  purpose,  at  his  discretion,  adjourn  the  trial  from  time  to  time,  as 
Uiay  be  necessar}'. 

220.  If  the  Magistrate  finds  the  accused  person  not  guilty,  ho 
shall  record  judgment  of  ACQUITTAL. 

If  the  accused  person  is  convicted,  the  Magistrate  shall  pass  son- 
tence  upon  him  according  to  law. 

Explawition. — If  a  charge  is  drawn  up,  the  prisoner  must  either  bo 
acquitted  or  convicted.  If  no  ( harge  is  drawn  up.  there  c  an  bo  no 
judgment  of  acquittal  or  conviction,  except  in  the  case  provided  lor  in 
Explanation  1  to  section  two  hundred  and  sixteen. 

221.  In  any  trial  before  a  Magistrate,  in  which  it  may  appear  ab 
any  stage  of  the  proceedings  that  from  any  ( auso  the  case  i.s  one 
which  the  MAOISTHATE  is  NOT  COMPETENT  to  try,  or  one 
which,  in  the  opinion  of  such  Magistrate,  ought  to  be  tried  by  the  Court 
of  Session  or   High  Court,  the  Magistrate  bhall  STOP   FUUrilEU 
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PROCEEDINGS  undeY  this  ebapter,  and  shall,  wbwi  ho  either  caonot 
or  ought  not  to  make  the  accusea  person  over  to  an  officer  empoTrered 
uudor  aectiou  thirty^six,  commit  the  prisoner  under  tho^  proTisions 
liereinbofore  contained.  If  such  Magistrate  is  not  ooipowered  to  com- 
mit he  shall  proceed  under  section  forty- five. 


CHAPTER  XVIII. 
Of  Summary  Trials. 

222.  The  Magjstrase  of  the  Distrii  t  may  try  the  FOLLOWING 
OFFENCES  in  a  SUMMARY  WAY,  and,  on  conviction  of  the  ofieud- 
er,  may  pass  such  sentence  as  may  be  lawlully  inflicted  under  Section 
20  of  this  Code  :— 

(1).    Oflentes  referred  to  in  Section  148  of  this  Code. 

(2).  Oflences  relating  to  weights  and  measures  under  se^tioas  264, 
26?,  and  266  of  the  Indian  Penal  Code' 

(3).     Hurt,-  under  section  323  of  the  Indian  Penal  Code*. 

(4).  Theft,  under  section  379  of  the  Indian  Penal  Code,  where  the 
value  of  the  property  stolen  does  not  exceed  fifty  rupees. 

(5).  Theft  under  section  380  of  the  Indian  Penal  Code,  where  tli« 
value  of  the  property  stolen  does  not  exceed  fifty  rupees. 

f6).  Theft,  under  section  381  of  the  Indian  Penal  Code,  where 
tbe  value  of  the  property  stolen  docs  not  exceed  fifty  rupees. 

(7).  Receiving  stolen  property,  under  section  411  of  the  Indian 
Penal  Code. 

(8.)    Misthief,  under  section  427  of  the  Indian  Penal  Code. 

(d.)  '  House- trespass,  under  section  448  of  the  Indian   Penal  Coda^ 

(10.)  Criminal  intimidation,  under  sections  504  and  606  of  the 
Indian  Penal  Code. 

(\l.)  Abetment  of,  or  attempt  to  commit,  when  such  attempt  is  an 
offence,  any  of  the  foregoing  offences. 

223.  The  Local  Government  may  invest  any  Magistrate  of  the  1st 
class  with  POWER  TO  TRY  (SUMMARILY  all  or  any  of  the  oflcncea 
mentioned  in  section  222. 

224.  The  Local  Government  may  invest  any  BENCH  OF  MA- 
GISTRATF)S  invested  with  the  powers  of  a  Magistrate  of  the  1st  class, 
with  power  to  try  summarily  all  or  any  of  ^he  ofleuce  mentioned  in  sec- 
tion 222. 

22o.  The  Local  Government  may  invest  any  BENCH  OF  MA- 
GISTKATES  invested  with  the  powers  of  a  Magistrate  OF  the  2ND 
OR  3RD  CLASS  with  power  to  try  summarily  all  or  any  of  the  follow- 
ing offences : — 

Offen'es  coming  within  sections  277,  228,  279,  285,  28G,  289,  290, 
£92,  293,  294,   323,  334,   336,  S41,  352,  426,  4i7,  of  the  Indian   Pen»l 
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Code ;  any  offonces  ao^diupt  Municipal  Acts*,  and  the  Conservancy  Gause 
of  PoUlc  Acts  punishable  with  fine  or  with  imprison  Jicut  not  exceed- 
ing one  month. 

220.  In  trials  under  this  chapter  the  provisions  of  this  Code  in 
regard  to  summons  cases  shall  be  followed  in  respect  of  ^mmons  cases, 
and  the  FUOC KDU  HE  for  warrant  cases  in  respect  of  warrant  cases, 
with  the  exceptions  hereinafter  provided. 

227.  In  case  where  no  appeal  lies,  the  Magistrate  or  Bench  of  Ma* 
gistrates  NEED  NOT  RECUllD  the  EVIDENCE  of  the  witnesses 
nor  the  reasons  for  passing  the  Judgment,  nor  draw  up  a  formal  change 
but  he  or  they  shall  enter  in  a  ro<jist3r,  to  be  kept  for  th«  purpose,  tCci 
following  particular. 

(a)  The  serial  number; 

(b)  The  date  of  the  coiiimission  of  the  offence  ; 
(e)     The  date  of  the  report  or  complaint; 

(J)  The  name  of  the  com plaiu ant; 

(e)  The  name,  parentage  and  residence  of  the  accused  person ; 

(/)  The  offence  complained  of  or  proved ; 

(g)  The  prisoner's  plea ; 

(70  The  finding,  aud^  in  the  case  of  coi^vicbion,  a  brief  statement 
of  the  reasons  therefor; 

(i)    The  sentence ;  and 

(j)    The  date  on  which  the  proceedings  terminated^ 

228.  If  a  Magistrate  or  Bench  of  MagistrateSf  acting  under  sectiott 
222,  223  or  224,  passes  a  sentence  of  moi'e  than  three  mouths>'  imprison- 
ment, or  of  fine  exceeding  200  rupees ; 

or  if  a  Bench  of  Magistrates,  acting  under  section  225^  coavicfo 
iffiy  porscm, 

Buch  Magistrate  or  Bench  of  Magistrates  shall,  before  passing  sen- 
tence, BBCOSd  a  JUDGMENT  embodying  the  substance  of  the  evi- 
dence  on  which  the  convietiou  was  had,  and  ftlsa  the  particulars  men- 
tioned in  section  227. 

Such  judgment  shall  be  the  only  record  in  cases  comuig  within  this 
section. 

229.  Becords  made  cmdr.r  section  227  and  judgments  recorded  nti« 
der  section  228  shall  be  writtin  by  the  presiding  officer,  either  in  ENG- 
LISH OR  in  the  LANGUAGE  OF  the  DISTKICT  ixt  which  the  trial 
was  held,  or,  by  direction  of  the  Cotcrt  to  wliich  such  presiding  officer  is 
immediatcdy  subordinator  in  the  language  of  the  presiding  officer. 

230.  The  Local  Government  may  authorize  any  Bench  of  Magis- 
trates, empowered  to  try  offences  summarily,  to  prepare  the  aforesaid 
recordorjudgmentby  meansof  an  OFFICER  of  such  COUKT,  and 
the  record  or  judgment  so  prepared  shall  be  signed  by  each  member  of 
0ach  Bench  present  conducting  the  proceedings. 


Digitized  by  VjOOQIC 


48  tRIMlNAL  FROCK»URK  COFI,  ACT   10  OF  hS72. 

CHAPTER  XIX. 
Trial  by  Court  of  Sesaott 

231.  No  roartof  Seffsion  shall  take  COGNIZANCE  OP  any  OF- 
FKNCE,  as  a  Court  of  original  cinminal  juriadictioii,  unices  the  acmsed 
person  has  beea  committed  by  a  Magistrate  duly  empowered  in  that  be- 
lialf,  except  iu  the  cases  referred  to  in  section  472. 

2o2.  All  trials  be''ore  the  Court  of  Scssian  shall  be  eitber  by  JU- 
RY, or  conducted  with  the  aid  of  two  or  more  ASSESSORS. 

233.  The  Local  Oovernmet  may  order  that  the  trial  of  all  offences, 
or  of  any  particular  class  ofofieuces,  before  any  Codrt  of  Session,  shall 
be  by  JURr,  in  any  District,  and  such  Local  Govcrnmcut  may  from 
time  to  time  revoke  or  alter  sui  h  order. 

Orders  passed  under  this  section  Fhall  be  published  in  the  official 
Cazette*  ana  in  such  other  manner  as  the  Lot^al  Go\  erumcut  from  time 
to  time  directs. 

E.r])lanaf!on.-^^t  an  offence  triable  with  assessors  is  tried  by  a  jury, 
the  trial  shall  not  on  that  pround  merely  be  invalid.  If  an  otl'ence 
triable  by  a  jury  is  tried  with  assessors,  the  trial  shall  not  on  that 
ground  merely  be  invalid,  unless  objection  be  taken  before  the  Court 
records  its  finding. 

234.  Criminal  trials  before  the  Court  of  Session  in  which  a 
EUKOl'EAN  (not  being  a  European  British  subject)  OR  an  AMK- 
RICAN,  is  the  accused  person,  or  one  of  the  accused  persoas,  SHALL 
be  by  J  CRY. 

In  such  case  the  jury,  if  such  European  or  American  desire  it, 
shall  consist  of  at  least  one-half  of  Europeans,  whether  European  Bri- 
tish subjects  or  not,  or  Americans,  if  such  a  jury  can  be  procured. 

Provided  that,  in  any  District  in  which  the  Local  Government  has 
not  ordered  that  all  trials  before  the  Court  of  Session,  or  trials  for  atl 
offences  of  the  class  wi:hin  which  the  trial  about  to  take  place  falls, 
shall  be  by  jury,  such  Europea  nor  American  may  elect  to  be  tried 
without  jury. 

235.  In  every  trial  before  a  Court  of  Session ,  the  prosecution 
shall  be  conducted  by  the  PUBLIC  PROSECUTOR,  Gorernment 
X'leader,  or  by  some  other  officer  especially  empowered  by  the  Magistrate 
of  the  District  in  that  behalf. 

236.  In  trials  by  jury  before  the  Court  of  Session,  the  JURY  shalV 
consist  of  such  UNEVEN  NUMBEIJ,  NOT  being  LESS  THAN 
THREE  ncyv  MORE  THAN  NINE,  as  the  Local  Government,  by  any 
general  order  applicable  to  any  particular  Distiict  or  to  any  particular 
classes  of  oflcnces  in  that  Disti*ict,  directs. 

237.  When  the  Court  is  ready  to  commence  the  trial,  the  accused 
person  shall  be  brought  before  it,  and  the  charge  shall  be  read  and 
explained  to  him,  and  he  SHALL  BE  ASKED  WHETHER  HE  is 
GUILTY  of  the  ofience  charged,  or  claims  to  be  tried. 

If  the  accused  peracn  pleads  guilty,  the  plea  shall  be  recorded, 
and  he  may  be  convicted  thcreoi^ 
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233.  If  the  accused  nerson  REFUSES  TO,  or  does  not  PLEAD, 
or  if  he  daims  to  be  tried,  the  Court  shall  proceed  to  choose  jurors  or 
assessors  as  hereinafter  directed,  and  to  try  the  case. 

239.  When  the  trialis  to  be  with  ASSESSORS,  the  assessors  shall 
be  CHOSEN,  as  the  Judge  thinks  fit,  from  the  persons  summoned  to 
act  as  assessors.  ^ 

240.  When  the  trial  is  to  be  by  jury,  the  JURY  shall  be  CHO- 
SEN  BY  LOT  from  the  persons  summoned  to  act  as  jurors. 

241.  In  a  trial  by  jury  before  the  Court  of  Session  of  a  person 
not  being  a  EUROPEAN  OR  an  AMERICAN,  at  least  one-half  of 
the  jury,  shall,  if  the  ac<insed  person  desire  it,  consist  o£  persons  who 
are  neither  Europeans  nor  Americans. 

242.  In  any  case  before  the  Court  of  Session,  in  which  a  EURO- 
PEAN  or  AMBKICAN  is  charged  JOINTLY  with  a  person  of  any 
OTHER  race,  such  other  person  shall,  if  ho  desire  it,  be  tried  sepa« 
rately  if  the  European  or  American  claims  to  be  tried  by  a  jury  con« 
slating  of  at  least  one-half  of  Europeans  and  Americans. 

24.3.  As  each  juror  is  chosen,  his  name  shall  be  called  aloud,  and, 
npon  his  appearance,  the  accused  person  shall  be  asked  if  he  objects 
to  be  tried  oy  such  juror. 

OBJECTION  may  then  be  made  TO  such  JUROR  by  the  ac- 
cused person  or  by  the  Public  Prosecutor,  Government  Pleader,  or 
oiher  person  appointed  to  oonduct  the  prosecution,  and  the  grounds  of 
objection  shall  be  stated. 

Any  objection  made  to  a  juror  shall  be  decided  by  the  Court,  and 
the  deoimon  of  the  Ooort  shall  be  final. 

If  an  objeetioa  be  allowed,  the  place  of  such  juror  shall  be  sup* 

Slied  by  any  other  juror  attending  in  obedience  to  a  summons ;  or,  if 
bore  TO  no  snoh  juror  proient«  then  by  any  other  person  presert  in  the 
Goort  whose  name  is  on  the  list  of  jorors,  or  whom  the  Court  considers 
a  proper  person  to  serve  an  the  jury,  provided  no  objection  to  such 
juror  or  othor  penon  be  mado  and  allowed. 

244.  Any  objection  taken  to  a  juror  on  any  of  the  following 
ORGUKDS,  if  made  «at  to  the  satisfaction  of  the  Court,  shall  bo 
allowed.— 

n)  any  ground  of  disqualification  within  section  four  hundred 
andnve; 

(S)  standing  in  the  relation  of  husband,  master  or  servant,  land- 
kNPd  or  tenant,  to  the  person  alleged  to  be  injured  or  attempted  to  be 
injursd  by  the  ofienoe  charged,  or  to  the  person  on  whose  complaint 
€he  protecoMon  was  institut^^,  or  to  the  person  accused ; 

(3)  being  in  the  employment  of  any  of  such  persons : 

(4)  being  plftantiff  or  defendant  against  any  of  such  persons  in 
any  civil  soiti 

(5)  htmng  oompli^ned  against,  or  having  been  accused  by,  any  of 
inch  persoDi  in  any  criminal  prosecution  -, 
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(6)  any  circnmstance  which,  in  the  judgment  of  the  Court,  is 
likely  to  caaso  prejudice  a5ralu8t,  or  favour  to,  any  of  such  persons,  or 
which  renders  such  person  improper  as  a  juror. 

245.  The  Judge  shall  not  allow  any  person  to  serve  on  the  jury, 
unless  such  person  UNDERSTANDS  the  LANGUAGE  in  which  the 
evidence  is  given  or  interpreted. 

246.  When  the  jury  has  heen  completed,  they  shM  i4>poiut  one 
of  their  number  to  be  FOREMAN. 

It  shall  be  the  duty  of  the  foreman  to  preside  in  the  debates  of  the 
jury,  to  deliver  the  verdict  of  the  jury,  and  to  ask  any  information  from 
the  Court  that  may  be  required  by  the  jury. 

If  a  majority  af  the  jury  do  not  agree  in  the  appointment  of  a 
foreman,  he  shall  be  named  by  the  Court 

247.  The  WITNESS  shall  then  be  examined,  cross-examined 
and  re-examined  according  to  the  law  for  the  time  being  relating  to 
the  examination  of  witnesses. 

248.  The  EXAMINATION  OF  the  ACCUSED  person  before 
the  committing  Magistrate  shall  be  given  in  evidence  at  the  trial. 

249.  When  a  witness  is  produced  before  the  Court  of  Session,  or 
High  Court,  the  EVIDENCE  given  by  him  BEFORE  the  COMMIT- 
TING  MAGISTRATE  may  be  referred  to  by  the  Court  if  it  was  duly 
taken  in  the  presence  of  tne  accused  person,  and  the  Court  may,  if  it 
think  fit,  ground  its  judgnoient  thereon,  although  the  witnesses  may  at 
the  trial  make  statements  inconsistent  therewith. 

ExplancUion. — This  section  sliall  not  authorize  the  Court  to  ref^ 
to  the  record  of  the  evidence  given  by  a  witness  who  is  absent,  except 
in  the  cases  in  which  such  evidence  may  be  referred  to  under  the  In- 
dian Evidence  Act  or  other  law  in  force  for  the  time  being  npon  the 
subject  of  evidence. 

250.  The  Court  MAY,  from  time  to  time,  at  any  stage  of  the  trial, 
EXAMINE  THE  ACCUSED  person,  AND  SHALL  QUESTION 
HIM  generaliy  on  the  case  after  the  witnesses  for  the  prosecution 
have  been  examined,  and  before  he  is  called  on  for  his  defence. 

251.  When  the  examination  of  the  witnesses  fer  the  prosecution 
and  the  examination  of  the  accused  person  is  concluded,  the  aceused 
person  shall  be  asked  whether  he  means  to  call  witnesses.  If  he  says 
that  he  does  not,  the  prosecutor  may  sum  up  his  case.  The  Court  may 
then,  if  it  thinks  that  there  are  NO  GROUNDS  FOR  PROCEEDING, 

in  a  case  tried  by  a  jury,  instruct  the  jury  to  return  a  verdict  of 
acquittaL 

If  the  Court  considers  that  there  are  GROUNDS  FOB  PRO- 
CEEDING, it  shall  call  on  the  accused  person  to  state  his  grounds  of 
defence  and  produce  his  witnesses. 

The  accused  yerson  or  his  Counsel  or  authorized  Agent  may  then, 
state  the  case  for  the  defence,  and  may  examine  the  witnesses,  if  any; 
produced  for  the  defence,  and  at  the  conclusioii  of  soeh  examination 
n:iay  sum  up  his  case^ 
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2'>2.  If  any  evidence  is  adduced  on  behalf  of  the  accused  person, 
the  officer  conducting  the  prosecution  shall  be  entitled  to  REPLY, 

2o3.  Whenever,  in  the  opinion  of  the  Court,  it  is  proper  and  con- 
venieut  that  the  jury  or  aesessors  should  VIEW  THE  PLACE,  in 
which  the  offence  charged  is  said  to  have  been  committed,  or  any  other 
place  in  which  any  other  transaction  material  to  the  inquiry  in  the  trial 
took  place,  an  oraer  shall  be  made  to  that  effect,  and  the  jury  or  asses - 
ftora  shall  be  conducted  in  a  body,  under  the  care  of  an  officer  of  the 
C on rt,  to  such  place  which  shall  bo  shown  to  them  by  a. person  appoint- 
ed by  the  Court. 

Such  officer  shall  not  suffer  any  other  person  to*  speak  to,  or  hold 
any  communieation  with  any  of  the  jury  or  assessors;  and  they  shall, 
when  the  view  is  finished,  be  immediately  conducted  back  into*  Court. 

254,.  IC  in  the  course  of  a  trial  by  jury  at  any  time  prior  to-tho 
finding,  any  juror,  from  any  sufficient  caose^  is  prevented  from  attend- 
ing through  the  trial,  or  if  any  JUROR  ABSENT  HIMSELF,  and  if  it 
ts  not  possible  to  enforce  his  attendance^ 

a  new  juror  shall  be  added,  or  the  jury  shall  be  discharged,  and  a 
MOW  jury  empannelled,  and  in  either  case  the  trial  shall  commence 
anew.. 

205.  When  the  oi^se  for  the  defence  and  the  prosecutor's  reply,  if 
any,  are  concluded,  the  Court  shall  proceed — 

in  case  tried  with  assessors,  to  ask  the  ASSESSORS  their  OPI- 
I^  ION,  and  shall  reeord  iti 

in  cases  tried  by  jory^to  CHARGE  the  JURY,  summing  up  the 
evidence  for  the  prosecution  and  defencoj  and  laying  down  the  law  by 
which  tlbe  ji>ry  are  to  be  guided. 

A  statement  ofi  the  Judge*s  dii*eetien  to^  the  jury  shall  form  part  of 
the  record. 

2)6.  It  is  the  DUTY  OF  the  JUDGF to- DECIDE  ALL  QUES. 
TFONS  OF  LAW  and  especially  all  questions  as  to-  the  relevancy  of 
facts  which  it  is  proposed  to  prove  ;  the  ADMISSIBILITY  OF  EVL 
DENCE  or  THE  PROPRIETY  OF  QUESTIONS  asked  by  parties  or 
their  agents  which  may  arise  in  the  course  o£  the  trial ;  and,  in  his  dis- 
cretion, to  prevent  the  production  of  inadmissible  evidence  whether  it  is 
©r  is  not  objected  to  by  the  parties  ; 

to  decide  upon  the  moaning  and  coustructiou  of  sAl  documents 
given  in  evidence  at  the  trial; 

to  decide  upon  all  matters  of  fact  which  it  may  be  necessary  to 
prove  in  order  to  enable  evidence  of  particular  matters  to  be  given  ; 

to  decide  whether  any  question  which  arises  is  for  himself  or  for 
the  jury  ;  and  upon  this  point  his  decision  shall  bo  final. 

The  Judge  may,  if  he  thinks  proper,  in  the  course  of  his  summing 
up,  express  to  the  jury  his  opinion  upon  any  question  of  fact,  or  upon 
any  question  of  mixed  law  and  fact  relevant  to  the  puocoeding. 

nivstrations, 
(«.)    It  is  proposed  to  prove  a  statement  made  by  a  person  not  colled  as  a  witness    ua- 
d£x  circtunvtuuccs  wMch  reader  evidSDco  of  his  statomcnt  admissible. 
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It  ifl  for  Um  J«dg«  Mid  not  tat  the  ivaj  to  decide  wbetber  the  erietonoe  at  tkoee 
■taaoee  hM  been  proved. 

(b.)  It  u  profoeed  to  give  ■econdarr  eTidenoe  of  a  docomeot,  tiio  origioal  of  wbidi  » 
aUefed  io  haTt  been  lost  or  destroyed. 

It  ifl  the  duty  of  the  Judge  to  decide  whether  the  orlgiua  has  been  lost  or  destroyed. 

257.  If  is  the  DUTY  OP  the  JURY— 

(1)  TO  DECIDE  WHICH  VIEW  OF  THE  FACns  IS  TRUE, 
and  then  to  retam  the  verdict  which  under  such  view  ought,  according 
to  the  direction  of  the  Judge,  to  be  returned; 

(2)  to  determine  the  meaning  of  all  technical  terms  and  words 
uBed  in  an  nnusua^  sense  which  it  may  be  necessary  to  determine,  whe- 
the  such  words  oocur  in  docaments  or  not ; 

(3)  to  decide  all  questions  declared  by  the  Indian  Penal  Code,  or 
any  other  law  to  be  questions  of  fact ; 

(4)  to  decide  whether  general  indefinite  expressions  do  or  do  not 
apply  to  particular  cases  unless  such  eypressions  refer  to  legal  proce- 
dure or  unless  their  meaning  is  ascertained  by  law,  in  either  of  «thich 
cases  it  is  the  duty  of  the  Judge  to  decide  their  meaning. 

Ilbtstmtions. 
(a.)    A  is  tried  for  the  mnrdcr  of  B. 

It  is  the  duty  of  the  Judge  to  exi^ain  to  the  jnry  the  distinction  bet^reen  mnrder  and  ml- 
pable  homicide,  and  to  tell  Uiem  under  what  riewa  of  the  facts  A  ooght  to  be  conTictcd  of 
murder,  or  of  culpable  homicide,  or  to  be  acquitted. 

It  is  the  duty  of  the  ixuj  to  deride  which  riew  of  the  facts  is  true,  and  to  return  a  Terdi(*t 
in  aecordanoe  with  the  direction  of  the  Judge,  irtiether  that  direction  is  right  or  wrong  and 
whether  they  do  or  do  nut  agree  with  it. 

(6.)  The  question  is  whether  a  person  entertained  a  resiionable  belief  on  a  particular 
point.  Whether  work  was  done  with  reasonable  skill,  or  due  diligence. 

Each  of  thess  is  a  question  for  the  Jury. 

258.  If  a  JURYMAN  or  assessor  is  personally  acquainted  with  any 
relevant  fact  it  is  his  duty  to  inform  the  Judge  that  such  is  the  case, 
whereupon  he  MAY  BE  EXAMINED,  cross-examined  and  re-examined 
in  the  same  manner  as  any  other  witness. 

259.  If.  in  the  course  of  a  trial  with  the  aid  of  assessors,  at  any 
time  prior  to  the  finding,  any  ASSESSOR  is.  from  any  sufficient  cause, 
PKEVENTED  FROM  ATTENDING  through  the  trial,  the  trial,  shaU 
proceed  with  the  aid  of  the  other  assessor  or  assessors. 

260.  If  a  TRIAL  is  ADJOURNED,  the  jury  or  assessors  shall  be 
required  to  attend  at  the  adjourned  sitting,  and  at  every  subsequent 
sitting  ,  until  the  conclusion  of  the  trial. 

261.  In  cases  tried  with  assessors,  the  Court  shall  proceed  to  oass 
judgment  of  acquittal  or  conviction,  having  considered  the  OPINIONS 
OF  ASSESSORS,  but  not  being  bound  to  conform  to  them.  If  the 
accused  person  is  convicted,  the  Court  shall  proceed  to  pass  sentence  on 
him  according  to  law. 

262.  The  OPINION  of  each  ASSESSOR  shall  be  GIVEN  ORALLY 
and  shall  be  recorded  in  writtingby  the  Court ;  but  the  decision  is  vest- 
ed exclusively  in  the  Judge, 

263.  In  cases  tried  by  jury  the  jury  may  retire  to  consider  their 
VERDICT.    It  shall  be  the  duty  of  an  officer  of  the  Court  not  to  suffer 
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»ny  person  to  speak  to  or  hold  any  commnni'  ation  with  any  member  of 
such  jury.  When  the  jury  have  considered  their  verdict,  the  foreman 
shall  inform  the  Court  what  is  their  verdict,  or  what  is  the  verdict  of  a 
majority. 

The  jury  shall  return  a  verdict  on  all  the  charges  on  which  the 
accused  is  tried,  and  the  Court  may  ask  them  such  questions  as  are  ne- 
cessary to  ascertain  what  their  verdict  is.  Such  questions  and  the  an- 
swers to  them  shall  be  recorded. 

If  the  jury  are  not  unanimous,  the  Judges  may  require  them  to  re- 
tire for  further  consideration.  After  such  a  period  as  the  Judge  con- 
siders reasonable,  the  jury  may  deliver  their  verdict,  although  they  ai*e 
not  unanimous. 

If  the  Court  does  not  think  it  necespary  to  dissent  from  the  verdict 
of  a  majority  of  the  jurors,  it  shall  give  judgment  accordingly.  If  the 
accused  person  is  acquitted,  the  Court  shall  record  judgment  of  acquittal 
Ir  the  accused  person  is  convicted,  the  Court  shall  proceed  to  pass  sen- 
tence on  him  according  to  law. 

If  the  Court  disagrees  with  the  verdict  of  the  jurors  or  of  a  majori- 
ty of  such  jurors,  and  considers  it  necessary  for  the  ends  of  justice  to  do 
so,  it  ma):  submit  the  Case  to  the  High  Court,  and  may  either  remand 
the  prisoner  to  custody  or  admit  him  to  bail. 

The  High  Court  shall  deal  with  the  case  so  submitted  as  with  an 
appeal,  but  it  may  convict  the  accused  person  on  the  facts,  and  if  it  docs 
po,  shall  pass  such  sentence  as  might  have  boon  passed  by  the  Court  of 
Session. 

2C4.  TheCourtmay  in  its  discretion,  rOSTPONE  the  hearing  of 
the  rase  and  may,  from  time  to  time,  adjourn  the  trial,  if  i1  considerH 
that  such  ADJOURNMEJS^T  is  proi)eraud  will  promote  the  ends  of 
justice, 

265.  The  same  jury  may  try,  or  the  same  assessors  may  aid  in  the 
trial  of,  as  many  accused  persons  successively  as  to  the  Court  secuiS 
fit. 


PART.  VI. 
Appeal.  Reference,  and  Revision. 


CHAPTER  XX. 
Appeals. 

266.  Any  person  convicted  on  a  TRIAL  held  BY  any  MAGIS- 
TRATE of  the  2ND  OR  3RD  CLASS,  or  any  person  sentenced  by  a 
competent  Magistrate  of  the  2nd  class  under  sectiou  4()  may  appeal  to 
the  MAGISTRATE  OF  THK  DISTRICT,  or  to  a  Magistrate  of  the  Ut 
class  who  has  been  empowered  by  the  Local  Government  to  heai  such 
appeals. 
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2r>7.  Any  person  required  by  a  Maj»istrato  of  the  1ST  CLASS  to 
pive  SKCUUITY  FOR  GOOD  BEHAVIOUR,  under  section  5()4  or 
Bectiou  5i>o,  may  appeal  to  the   MAGISTRATE  OF  THE  DISTRICT. 

268.  Any  person  convicted  by  any  Civil,  Criminal,  or  Revenue 
Court,  under  CHAPTER  XXXII  of  this  Act,  may  appeal  to  the  Court  of 
which  decrees  or  orders  made  in  such  Court  are  ordinarily  appea1si>le» 
whatever  may  l)0  the  amount  of  the  sentence  passed,  subject  to  the  rules 
provided  in  secliona  275,  277,  278,  280,  281  and  282. 

An  appeal  from  such  con\'iction  by  a  small  Cause  Court  may  be 
made  tothe  Court  of  Session  within  whose  Sessions  Division  such  Court 
is  situate. 

200.  Any  person  convicted  on  a  TRIAL  held  BY  the  MAGIS- 
TRATE OF  the  DISTRICT  OR  other  Ma^strate  of  the  1ST  CLASS 
or  any  persou  sentenced  under  section  46  by  a  competent  Magiatratt 
of  the  Ist  chkss,  may  apjieal  to  the  COURT  OF  SESSION. 

The  appellant  shall  in  every  case  ^ve  notice  of  appeal  to  the  Ua* 
pistrate  of  the  District,  who  shall,  if  necessary,  instruct  the  Publio 
I*rosccutor,  Ciovernmeut  Pleader  or  other  oOirer  empowered  by  Govern 
meat  or  by  the  Ma^j^istrate  of  the  District  to  prosecute  the  case*. 

270.  Any  person,  convicted  on  a  trial  held  by  any  officer  invested 
with  the  power  described  in  SECTION  86,  may  appeal  to  the  Hiffh 
Court,  if  it  appear  from  the  sentence  awarded  that  such  officer  was  in 
such  trial  exercisiiip:  such  special  powers.  No  appeal  in  such  case  shaU. 
lie  to  the  Court  of  Session. 

Any  person  convicted  by  an  ASSISTANT  SESSIONS  JUDGE 
may  appeal  to  the  SESSIONS  JUDGK  if  the  sentence  appealed  against 
does  NOT  EXCEED  THREE  YEARS' imprisonment. 

A  sentence  of  an  Assistant  Sessions  Judge  confirmed,  under  sectioa 
18,  by  the  Sessions  Judge  may  be  appealed  to  the  High  Court 

271.  Any  person  convicted  on  a  trial  held  by  a  SESSION  JUDGE 
may  appeal  tothe  HIGH  COURT. 

The  appeal  may  be  on  a  matter  of  fact  as  well  as  on  a  matter  of  law. 

If  the  conviction  was  in  a  trial  by  jury,  the  appeal  shall  be  admis- 
sible on  a  matter  of  law  only. 

If  such  person  be  sentenced  to  death,  the  Sessions  Court  shall  in- 
quire whether  he  wishes  to  appeal,  and  if  he  signifies  his  intention  to 
appeal,  the  Court  shall  infonn  him  that  his  appeal  must  be  made  within 
seven  days,  and  shall  delay  the  transmission  of  the  reference,  herein- 
after required,  for  a  reasonable  time,  not  exceeding  seven  daj's,  to  allow 
of  the  a|)peal  and  reference  being  made  at  the  same  time. 

When  it  appears  that  the  execution  of  the  sentence  should  not  be 
delayed,  the  Sessions  Court  may  record  its  reasons  and  forward  the  re- 
ference at  once. 

In  no  case  requiting  confirmation  shall  the  High  Court  grant  a 
longer  delay  than  is  herein  allowed  for  the  presentation  of  an  appeal. 

Where  the  reasons  given  by  the  Sessions  Court  for  forwarding  the 
reference  at  oiu  e  are  suHicient,  the  High  Court  shall  decide  the  case  bx 
the  abboace  of  an  appeal. 
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When,  under  the  provisiofisof  thelaw  in  for^e,  jiidi^onts  or  orders 
made  or  passed  by  the  High  Court  are  made  or  passed  either  in  appeal, 
reference  or  revisioa,  by  a  Court  consistinj?  of  more  than  one  Judge,  any 
difference  of  opinion  shall  be  setthd  by  adding,  when  the  High  Court 
is  composed  of  more  than  two  Judges  and  the  Court  is  equally  divided, 
one  or  more  Judges,  and  in  such  event  the  judgment  or  order  shall  fol- 
low the  opinion  of  the  majority  of  the  Judges. 

272.  The  Local  Government  may  direct  an  appeal  by  the  Pnlilic 
Prosecutcr  or  other  officer,  specially  or  generally  appointed  in  this  be- 
half, from  an  original  or  appellate  judgment  of  AC'QUITTAL;  but  i\t 
lio  other  case  shall  there  be  an  appeal  from  a  judgment  ot  acquittal 
passed  in  afly  Criminal  Court. 

Such  appeal  shall  lie  to  tho  High  Court,  and  the  rules  of  limitatiou 
shall  not  apply  to  appeals  presented  under  this  section. 

Tho  High  Court  may  in  any  case  so  appealed  direct  a  new  trial  by 
another  Court,  or  may  pass  such  judgment,  sentence  or  order  lis  may 
bo  wai'ranted  by  law. 

273.  There  shall  be  NO  APPEAL  in  cases  in  whioli  a  Court  of 
Session,  or  the  Magistrate  of  a  District  or  other  Magistrate  of  the  1st 
class,  passes  a  sentence  of  imprisonment  not  exceeding  one  month  only,- 
or  of  whipping  only. 

There  shall  be  no  appeal  from  a  sentence  of  inrfnnsonraent  passed 
by  such  C'ouri  or  officer  in  default  of  payment  of  fine  when  na  substan- 
tive sentence  of  imprisonnaent  has  boon  parsed. 

Where  an  accused  pci'son  has  been  convicted  on  his  own  plea,  wl.e- 
ther  on  a  trial  with  assessors  or  by  jury,  thero  is  no  appeal,  except  as 
to  the  extent  or  legality  of  the  sontentco. 

274.  There  shall  be  NO  APPEAL  IN  CASES  TRIITD  SUM- 
MARILY  in  which  a  Magistrate  of  the  District,  or  a  Magistrate  or 
Bench  of  Magistrates  investod  with  the  power  of  of  a  Magistrate  of  tho 
Ist  doss,  empowered  to  act  under  section  222,  223  or  224,  passes  a  sen- 
tence of  inrprisonment  not  exceeding  throe  months  only,  or  of  fine  not 
exceeding  200  rupees  only,  or  of  whipping  only, 

An  appeal  may  be  brought  against  any  sentence  referred  to  in  sec- 
tion 273  or  274,  by  which  any  two  or  more  of  the  punishments  therein 
mentioned  are  combined,  but  not  a^inst  a  sentence  in  which  imprison- 
is  awarded  in  default  of  payment  at  fine  and  in  addition  thereto. 

Nor  agwnst  any  sentence  which  would  not  otherwise  be  liable  to 
appeal  because  tho  person  convicted  is  ordered  to  find  security  to  keep 
the  peace. 

The  provision  of  THIS  oni  tho  last  proceeding  SECTION  shall 
NOT  APPLY  to  appeals  from  orders  passed  on  EUUOPBAN  BRI- 
TISH SUBJECTS  under  section  74  or  76, 

275.  Every  petition  of  appeal  shall  be  accompained  hy  a  COPY 
OP  the  JUDGMENT  or  order  appealed  against, 

276.  A  copy  of  the  judgment  or  other  order  passed  by  any  Crimi- 
nal Court,  and,  in  cases  tried  by  jury,  of  tho  Jadgo*scharge  to  the  jury. 
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shall  be  furnifihed  irithout  delay  on    the   application    of  any    person 
affected  by  Buch  senteuco  or  order. 

Such  copj  shall  be  made  at  the  expense  of  the  person  applying  for 
it,  unless  he  is  in  jail,  or  unless  the  Coort,  for  some  special  reason,  sees 
fit  to  grant  such  copy  free  of  expense. 

277.  If  the  PARTY  appealing  be  IN  JAIL,  he  shall  be  at  liberty 
to  present  his  petition  of  appeal  and  the  copy  of  the  jndppiient  or  order 
appealed  against  to  the  Magistrate  or  other  officer  in  charge  of  the  jail* 
who  shall  thereupon  forward  the  petition  to  the  proper  appellate 
anthority. 

278.  The  Appellate  Court  shall  fix  a  reasonable  time  within  which 
the  appellant  or  his  counsel  or  authorized  agent  may  appear,  and  it 
MAY  REJECT  THE  APPEAL  if,  on  a  perusal  of  the  petition  of 
appeal  and  the  copy  of  tho  judgment  or  order  appealed  against,  and 
after  hearing  the  appellant  or  his  counsel  or  authorized  agent,  if  ho 
appears,  it  considers  that  there  is  no  sufficient  ground  for  questioning 
the  correctness  of  the  decision  or  for  interfering  with  the  sentence  or 
order  appealed  against. 

Before  rejecting  tho  appeal,  the  Court  may  call  for  and  peruse  all 
or  any  part  of  the  proceedings  of  the  lower  Court,  but  shall  not  be 
bound,  to  do  so. 

279.  If  the  Appellate  Court  decide  to  hear  the  appeal,  it  shall 
cause  NOTICE  TO  be  given  to  the  APPELLANT,  AND,  if  the  appeal 
be  to  the  Session  or  High  Court,  shall  also  give  notice  to  the  MAGIS- 
TllATK  of  the  DISTRICT,  who  shall  inform,  if  necessary,  the  Public 
Prosecutor,  Government  Pleader  or  other  officer  empowered  by  Govern- 
ment on  that  behalf,  of  the  day  on  which  such  appeal  will  be  neard. 

280.  The  APPELLATE  COURT,  after  perusing  the  proceedings 
of  the  lower|Court,  and  after*hearing  the  appellaut,  his  counsePor  agent* 
if  they  appear,  and  the  Public  Prosecutor,  QovemnaentTleader  or  other 
officer  empowered  by  Government  or  by  the  Magistrate  of  the  District 
in  that  behalf,  if  he  appew^,  MAY  ALTER  or  REVERSE  the  finding 
and  sentence  or  order  of  such  Court,  and  may,  if  it  see  reason  to  do  so, 
ENHANCE  any  PUNISHMENT  that  has  been  awarded: 

Provided  that,  if  the  appeal  is  from  the  sentence  of  a  Magistrate  of 
any  class,  the  Appellate  Court  shall  not  inflict  a  greater  punishment 
than  might  have  been  inflicted  by  a  Magistrate  of  the  first  claes. 

281.  In  any  case,  in  which  an  appeal  is  allowed,  the  Appellate 
Court  may,  pending  the  appeal,  order  that  the  SENTENCE  l^  SUS- 
PENDED, and  if  the  appellant  be  in  confinement  for  an  offence  which 
is  bailable,  may  order  that  he  be  released  on  bail. 

The  period  during  which  the  sentence  is  suspended  shall  be  omitted 
in  reckonmg  the  completion  of  the  punishment. 

282.  In  any  case,  in  which  an  appeal  has  been  allowed,  the  Ap* 
pellate  Court,  if  it  thinks  FURTHER  INQUIRY  <»  additional  evidence 
upon  any  point  bearing  upon  the  guilt  or  innocence  o€  Ihe  i^pelh^nt  to 
be  necessary,  may  either  make  suoh  further  inc^piry  and  take  such 
additional  evidence  itself  or  may  direci  Sttch  isqairy  to  be  Oftade  and 
additional  evidence  to  be  taken. 
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If  the  Appellate  Coart  takes  further  evidence  and  pasfies  judgment 
and  sentence,  no  fresh  right  of  appeal  arises  in  respect  of  such  sentence. 

When  the  evidence  has  not  been  taken  before  itself,  the  result  of 
the  further  inquiry  and  the  additional  evidence  shall  be  certified  to  the 
Appellate  Couf  t,  and  Such  Court  shall  thereupon  proceed  to  dispose  of 
the  appeal. 

Unless  the  Apnellate  Court  otherwise  dire'^ts,  the  presence  of  the 
appellant  may  be  dispensed  with  when  the  furthet*  inquiry  is  made  of 
evidence  taken. 

The  provisions  of  this  Act  relating  to  summoning  and  enforcing 
the  attendance  of  witnesses  and  their  examination  shall*  bo  far  as  may 
be,  apply  to  witnesses  examined  tinder  this  section. 

283.  NO  i^INDING  OR  SENTENCE  PASSED  BY  A  COURT 
of  competent  jurisdiction  SHALL  BE  REVERSED  or  ALTERED  on 
appeal  on  account  of  any  efror*  ot  defect,  either  in  the  charge  or  in  the 
proceedings  on  or  before  trial,  or  on  account  of  the  improper  admission 
or  rejection  of  any  evidence,  or  by  any  misdirection  in  any  charge  to  a 
jury,  UNLESS  SUCH  ERROR  or  defect  HAS  OCCASIONED  A 
FAILURE  01^  JUSTICEj  either  by  affecting  the  due  conduct  of  the 
prosecution*  or  by  prejudicing  the  prisoner  in  his  defence* 

No  irregularity  in  the  proceedings  up  to  trial  is  a  sufficient  ground 
for  reversiuGT  any  judgment^  sentence  or  order  made  or  passed  in  a  trial 
t)foperly  heldw 

In  case  the  accused  person  has  been  sentenced  to  a  larger  amount 
tt  punishment  than  could  have  been  awarded  for  the  offence,  which,  in 
the  judgment  of  the  Appellate  Court,  is  proved  by  the  evidence,  tho 
Appellate  Court  may  reduce  the  punishment  within  the  limits  prescrib- 
ed by  the  Indian  Penal  Code  or  any  law  for  the  time  being  m  force  for 
stich  offence* 

284.  When  any  Court  has  convicted  a  person  of  an  OPFUNClS 
NOT  TRIABLE  by  such  Court,  the  Appellate  Court  shall  annul  the 
conviction  and  sentence  of  such  Court,  and  direct  the  trial  of  the  case 
by  a  Court  of  competent  Jurisdiction. 

286.  JIfDGMENTS,  sentences  and  Orders  |>asfled  by  an  Appellate 
Court  upon  APPEAL  shall  be  FINAL,  except  in  the  cases  provided 
for  in  sections  272  and  297. 

286.  NO  APPEAL  shall  lie  from  any  judgment^  sentence  or 
oi»der  of  a  Criminal  Court,  EXCEPT  IN  the  CASES  PROVIDED 
for  by  this  Act  or  by  any  law  for  the  time  being  in  force » 

jniuittalicns. 
{a)    There  is  no  appeal  against  an  order  refoaing  to  grant  compensation,  or  to  grant  an 
enhanoed  award. 

{h)    'thtre  is  tio  appeal  agaibst  ati  order    Of  a  competent  Magistrate  dlsmiflsing  a 
eom^iaint. 

(e)    lliore  is  Ao  appeal  against  an  order  requiring  a  t>erson  to  fbmiBh  security  to    kee]> 
the  peace. 

(d)    There  is  no  appeal  against  an  order  requiring  a  Person  to  famish  security  to  be  of 
good  behaviour,  when  such  order  is  passed  by  tbe  Magistrate  of  the  District. 

(/)    There  is  no  appeal  against  an  order  passed  under  chapter  39 ;  nor  against  a  nport 
by  a  jury  under  that  chapter. 
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(/)    Th«re  if  no  fttiP*^  *8*^t  >A  o>^v  ^^^ 'i^iii^*i'>^B^- 

{g}    Than  is  BO  appMl  affaiatt  tax  order  placing  a  name  on  the  jury  iiat 

(A)  There  ie  oo  anpeal  afainet  an  order  bj  a  Oouzt  of  floaiion  ftiung  a  jixror  or  an 
aaiea«>r  for  non-atteodanoe. 

(0  There  is  no  appeal  against  the  order  of  a  competent  Court  reftuing  to  order  a 
eemmttment 

(;)    Theie  is  no  appeal  against  an  interlocutory  order  siidi  as  a  claim  to  appear  by  agent. 

(1)  There  is  no  appeal  against  an  order  to  pay  compensation  under  section  ti  of  Act  L 
of  tSJl  {*  An  Act  to  consolidate  and  amend  the  law  relating  to  trespasses  by  cattle'}. 


CHAPTER  XXI. 
Reference. 

2^7.  If  the  Court  of  Session  pasa  SENTENCE  OF  DEATH, 
the  proceedings  shall  be  referred  to  the  High  Court,  and  the  sentence 
shall  not  be  executed  without  its  CONFIRMATION  by  the  High  Court. 

If  the  accused  person  is  convicted  of  an  ofience  punishable  with 
death,  and  the  Court  sentences  him  to  any  punishment  other  than 
death,  the  Court  shall,  in  its  judgment,  state  the  reason  why  sentence 
of  death  was  not  passed. 

288.  In  any  case  so  referred,  whether  tried  with  assessors  or  by 
jury,  the  High  Court  may  either  CONFIRM  the  sentence,  OR  PASS 
any  OTHKR  SENTKNCfe  warranted  by  law,  OR  may  ANNUL  the 
conviction  and  order  a  new  trial  on  the  same  or  an  amended  charge, 
or  may  acquit  the  accused  person. 

289.  If  the  High  Court  think  FURTHER  INQUIRY  or  addi- 
tional evidence  upon  any  point  bearing  upon  the  guilt  or  innocen<e  of 
the  accused  person  to  be  necessary,  it  may  direct  such  inquiry  to  bo 
made,  or  sucn  additional  evidence  to  be  taken. 

Unless  the  Court  of  Reference  otherwise  directs,  the  presence  of 
the  convicted  person  may  be  dispensed  with  when  the  further  inquiry 
is  made  or  evidence  taken,  and  neither  under  this  section  nor  under 
section  282  is  such  inquiry  to  be  made  or  evidence  taken  in  the  pre* 
sence  of  jurors  or  assessors. 

The  result  of  the  further  inquiry  and  the  additional  evidence  shall 
be  certified  to  the  High  Court,  and  the  High  Court  shall  thereupon 
proceed  to  pass  judgment  of  acquittal,  or  to  confirm  the  sentence,  or 
to  pass  such  sentence  as  it  thinks  fit. 

290.  In  every  case  so  referred  to  the  High  Court,  THE  CON. 
FIRMATION  OF  THE  SENTENCE,  or  any  new  sentence,  or  order 
passed  by  the  High  Court,  shall,  when  such  High  Court  consists  of  two 
or  more  Judges,  be  DETERMINED  and  signed  BY  at  least  TWO 
JUDGES  of  such  Court. 

291.  When  a  High  Court  of  reference,  revision,  or  appeal,  consists 
of  A  SINGLE  JUDGE,  such  Judge  shall  have  all  the  powers  conferr- 
ed  upon  two  or  more  Judges  of  the  High  Court  by  this  chapter. 
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CHAPTER  XXII. 
Superintendence  and  Revision. 

292.  The  High  Court  may  make  and  issue  general  RULES — 

for  keeping  all  books,  entries  and  accounts  to  be  kept  in  all  Crimi- 
nal Courts  subordinate  ta  it,  and 

for  the  preparation  and  transmission  of  any  calendars  or  statements 
to  be  prepared  and  submitted  by  such  Courts  ; 

and  may  also  frame  forms  (when  not  prescribed  bv  this  Act)  for 
every  proceeding  in  thje  said  Courts  for  which  it  thinks  that  a  form, 
should  be  provided*. 

and  from  time  to  time  ma^r  alter  any  such  rule  or  form : 

and,  with  the  concurrence  of  the  local  Government  may  make  and 
issue  general  rules  for  roj^lating  the  practice  and  proceedings  of  all 
Oimiual  Courts  subordinate  to  it,,  and,  with  the  like  sanction,  may  al- 
ter any  such  rule^ 

and  &  High  Court  not  established  by  Boyai  Charter  may,  with  the 
concurrenco  of  the  local  Government,  make  and  issue  rules  for  regulating 
the  practice  and  proceedings  ol  that  Court,  and,  with  the  like  sanction, 
xuAy  alter  any  such  rule  l 

Provided  that  such  roles  and  forms  be  not  inconsistent  with  the- 
provisions  of  this  Act,  or  of  any  other  law  in  force  for  the  time  being. 

All  rules  framed  by  the  Court  and  all  repeals  and  alterations  there- 
of under  this  section,  shall  be  published  in  the  official  Gazette. 

293.  All  Subordinate  Courts  shall  send  to  the  High  Court  such 
periodical  statements,  (k*  CALENDARS,  of  trials  held  by  such  Courts 
as  the  High  Court  proscribes,  exhibiting  the  ofienceB  charged,  the  of- 
fences of  whi(-h  the  accused  persons  are  ooavicted,  and  the  sentences  or 
orders  passed  upon  them. 

294.  The  HIGH  COURT  MAY  CALL  FOR  and  examine  the 
RECO  RD  of  any  case  tried  by  any  Subordinate  Court  for  the  purpose- 
of  satisfying  itself  as  to  the  legality  or  propriety  of  any  sentence  or  or- 
der passed,  and  to  the  regularity  of  the  proceedmgs  o^  such  Court. 

295.  Any  COURT  OF  SESSION  or  MAGISTRATE  of  the  Dis- 
trict MAY,at  all  tinaes,^  CALL  FOR  and  examine  the  RECORD  of 
any  Court  subordinate  to  such  Court  or  Magistrate,  for  the  purpose  of 
satisfying  itself  or  himself  as  to  the  legality  of  any  sentence  or  or- 
der passed  and  as  to  the  regularity  of  the  proceedings  of  such  Subor- 
dinate Court. 

For  the  purposes  of  this  section,  every  Magistrate  in  a  Sessions 
Division  shall  be  deemed  to  be  SUBORDINATE  to  the  Sessions  Judge 
of  the  Division. 

296.  If  the  Court  of  Session  or  Magistrate  of  the  District  is  of 
opinion  that  the  judgment  or  order  is  contrary  to  law,  or  that  the  pun* 
ishmint  is  too  severe  or  is  inadequate,  such  Court  or  Magistrate  may 
BJfiPOBT  the  proceedings  FOR  the  ORDEilS  OF  the  HIGH  COURT;. 
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Provided  that  in  session  cases  if  a  Court  of  Session  or  Magistrate 
of  the  District  considers  that  a  complaint  has  been  improperly  dismissed 
or  that  an  accused  person  has  been  improperly  discharged  by  a  Sub- 
ordinate Court,  such  Court  or  Mf^gisrf^te  mi^y  direct  the  accused  person 
to  be  committed  for  trial 

297.  If,  in  any  case  either  called  for  by  itself  or  repw-ted  for 
orders,  or  which  comes  to  its  knowledge,  it  appears  to  the  High  Court 
that  there  has  been  a  MATERIAL  ERUOU  m  any  judicial  proceeding 
of  any  Court  subordinate  to  it,  it  shall  pass  such  judgment,  sentence 
or  order  thereon  as  it  thinks  fit. 

If  it  considers  that  an  accused  person  has  been  IMPROPERLY 
DISCHARGED,  it  may  order  him  to  be  tried,  or  to  be  committed  for 
trial; 

If  it  considers  th^t  the  CHARGE  hw  been  INCONVENIENTLY 
FRAMED,  and  that  the  facta  of  the  case  show  tli»t  the  prisoner  ought 
to  have  deen  convicted  of  8^1  Qfien<*e  other  thftu  that  of  which  he  was 
couTicted,  it  shall  pass  sentence  for  the  c^ence  of  which  he  ought  to 
have  been  convicted ; 

Provided  that  if  the  ERROft  IN  THE  CHARGE  appears  material- 
ly  to  have  misled  and  preiudiced  the  accused  person  in  his  defence,  the 
High  Court  shall  annul  the  conviction  and  rem^d  the  case  to  the 
Court  below  with  an  amended  charge,  the  Court  below  shall  thereupon 
proceed  as  if  it  had  itself  amended  such  charge. 

If  the  High  Court  considers  that  mj  person  convicted  by  a  Magi»i 
trate  has  committed  an  OFFENCE  NOT  TRIABLE  by  such  M^^ 
trate,  it  may  annul  the  trial  and  order  a  new  trial  before  a  competent 
Court. 

If  it  considers  that  the  SENTENCE  passed  on  the  accused  person 
is  one  which  CANNOT  LEGALLY  BE  PASSED  for  the  oflfence  of 
which  the  accused  person  has  been  oonvicted,  or  might  have  been  legal<» 
ly  convicted  upon  the  facts  of  the  case,  it  shall  annul  such  sentence 
and  pass  a  sentence  in  accordance  with  law. 

If  it  considers  that  the  sentence  passed  is  too  severe,  it  may  pass 
t^uj  lesser  sentence  warranted  by  law ;  if  it  considers  that  the  sentence 
is  madequate,  it  may  pass  a  proper  sentence, 

The  High  Court  may.  whenever  it  thinks  fit,  jrder  that  the  SEN, 
TENCE,  in  any  case  coming  before  it  as  mi  a  Court  of  Revision,  be 
SUSPj^NDED;  and  that  any  person  imprisoned  under  such  sentence 
be  released  on  bail,  if  the  offence  fbr  which  such  person  has  been  impri, 
Boned  be  bailable. 

Except  as  provided  in  sections  328  and  398,  no  Court  other  th^^ 
the  High  Court,  shall  alter  any  sentence  or  order  of  any  Subordinate 
Court  except  upon  appeal  by  the  parties  concerned. 

No  person  has  any  RIGHT  TO  BE  HEARD  before  any  High 
Court,  in  the  exercise  of  its  powers  of  revision,  either  personally  or  by 
agent,  but  the  High  Court  may,  if  it  thinks  fit>  hear  such  person  either 
personally  or  by  agent, 

298.  The  High  Court,  the  Court  of  Session  or  the  Magistrate  of 
the  District  may  order  any  subordinate  Court  to  inquire  into  any 
gOJIPLAXNT  which  has  been  DISMISSED  imder  aeetioa  U7. 
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299.  When  a  case  is  revised  by  the  High  Court  ander  this  chap- 
ter.  it  shall  CERTIFY  ITS  DECISION  or  order  to  the  Court  m 
which  the  convictiou  was  had  or  by  which  the  order  was  passed ;  or  if 
the  conviction  or  order  was  passed  by  a  Magistrate  other  than  the 
Magistrate  of  the  District,  to  the  Magistrate  of  the  District. 

The  Court  or  Magistrate  to  which  the  High  Court  certifies  its 
order  shall  thereupon  make  such  orders  as  are  conformable  to  the  deci» 
sion  of  the  High  Court,  and,  if  necessary,  the  record  shall  be  amended 
in  accordance  therewith. 

In  rases  revised  by  the  High  Court  under  this  chapter,  the  High 
Court  shall  not  alter  or  reverse  the  sentence  or  order  of  the  Court 
below,  except  as  herein  provided,  nor  shall  it  reverse  or  set  aside  the 
verdict  of  a  jury,  unless  it  is  of  opinion  that  the  jury  was  misdirected 
by  the  Judge.  In  that  case  it  may  set  aside  the  verdict  and  direct  a 
new  trial,  if  it  think  fit  to  do  so. 

300.  The  provisions  of  section  ^3  shall  apply  to  revbion  orders 
ander  this  chapter^ 


PART  VII. 
Eixecution, 


CHAPTER  XXIII, 

301.  In  CASES  REFERRED  by  the  Court  of  Session  for  the 
confirmation  of  a  sentence  of  death  by  the  High  Court,  the  proper 
offiter  of  the  High  Court  shall  without  delay,  after  the  order  of  confir- 
mation or  other  order  has  been  made  by  the  High  Court,  send  a  copy 
of  the  order  under  the  seal  of  the  High  Court,  and  attested  with  hi  a 
otlicial  signature,  to  the  Court  of  Session, 

Such  Court  shall,  if  the  sentence  be  confirmed  or  commuted,  issue 
a  warrant  to  the  ofiicer  in  charge  of  the  jail  in  which  the  prisoner  is 
confined,  to  cause  the  sentence  or  order  to  be  carried  into  execution ; 
or,  ill  the  case  of  any  other  orders,  shall  cause  such  orders  to  be  car- 
ried into  efl'ect, 

302.  In  CASES  TRIED  BY  the  COURT  OF  SESSION,  the 
Court  shall  forward  a  copv  of  its  finding  and  sentence  to  the  Magistrate 
of  the  District  in  which  the  trial  was  held. 

If  the  accused  person  is  sentenced  to  tr^nsport^tiop,  imprisonment 
or  whipping,  the  Court  shall  forthwith  forward  him,  with  a  warrant 
for  the  execution  of  the  sentence,  to  the  officer  in  charge  of  the  jail  of 
the  district  in  which  the  trial  was  held, 

The  warrant  shall  state  the  offence  of  which  the  accuiscd  person  has 
been  convicted  and  the  period  during  which  he  is  to  be  transported  or 
imprisoned  and  the  nature  of  the  imprisonment  or  other  punishment. 

In  CASESTBIED  BY  any  COURT  INFERIOR  TO  a  COURT 
OF  SESSION;  the  Court  passing  the  sentence  shall  forthwith  forward 
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the  accuse*!  ])er8on  u  ith  a  similar  warrant  for  the  ezeetrtion  of  the  sen- 
tettce,  to  the  o(Hcer  in  charge  of  the  jail  of  the  district  in  which  the  trial 
was  held. 

303.  Every  WARRANT  for  the  commitment  of  a  person  to  cus- 
totly  shall  be  in  writing  and  signed  and  sealed  by  the  Judge  or  Ma^s- 
trate  who  issues  it,  and  shall  be  directed  to  some  jailor  or  other  officer 
or  person  having  authority  to  receive  and  keep  prisoners,  and  shall  be 
in  the  Form  (C  or  1)  as  the  case  may  be)  given  in  the  sococid  schedulo 
to  this  Act,  or  to  the  like  effect.  * 

301.  The  WARRANT  of  commitment  shall  he  LODGED  WITH 
the  JAILOR,  if  he  be  in  the  jail;  and  if  he  be  not  in  the  jail  with  his 
deputy. 

If  the  jailor  has  no  deputy,  the  warrant  may  be  lodged  with  aoy 
officer  of  the  jail  then  being  in  the  jail. 

305.  Upon  the  receipt  of  a  warrant  under  sectien  301  or  302,  the 
oHf^cer  in  charge  of  the  jail  shall  cause  the  sentence  to  be  ezecated,  and 
shall  return  the  warrant,  when  the  sentence  has  been  fully  executed,  to 
the  Court  from  which  it  issued  with  an  endorsement  under  his  signa- 
ture, certifying  the  manner  in  which  the  sentence  has  been  ex- 
ecuted. 

306.  If  a  WOMAN  sentenced  to  death  be  found  to  be  PRE- 
GNANT, the  High  Coui't  shall  order  the  execution  of  the  sentence  to 
be  postponed,  and  may  commute  the  sentence. 

3()7.  Whenever  an  offender  is  sentenced  to  pay  a  FINE,  the  Court 
which  sentences  him,  may  issue  a  warrant  for  the  levy  of  the  amount  by 
distress  and  sale  of  any  moveable  property  beloging  to  the  offender, 
whether  or  not  the  ofieuce  be  punishable  with  fine  only  and  whether  or 
not  the  sentence  direct  that,  in  default  of  payment  of  the  fine,  the  offen- 
der shall  sufler  imprisonment. 

Such  warrant  may  be  executed  within  the  jurisdiction  of  the  Court 
that  issued  it,  and  it  shall  authorize  the  distress  and  sale  of  any  moveable 
property  belonging  to  the  offender  without  the  jurisdiction  of  the  said 
Court,  when  endorsed  by  the  Magistrate  of  the  District  in  which  such 
property  is  situated. 

This  section  shall  not  apply  to  cases  in  which  any  special  procedure 
is  laid  down  by  any  special  or  local  law,  in  fon  e  for  the  time  being,  for  the 
recovery  of  any  fine,  but  shall  apply  to  cases  in  which  no  such  proce- 
dure is  laid  down,  and  to  all  fines  not  levied  when  this  Act  comes  into 
force,  but  which  might  have  been  levied  under  this  section  if  it  had 
been  in  force  when  they  were  imposed. 

The  warrant  may  be  issued  either  by  the  Judge  or  Magistrate  who 
passes  the  sentence  or  by  his  successor  in  office. 

308.  Whenever  a  Criminal  Court  imposes  a  fine  under  any  law  in 
force  for  the  time  being,  or  confirms  yi  appeal  or  revision  a  sentence  of 
such  fine,  or  a  sentence  of  which  such  fine  forms  a  part,  the  Court  may 
order  the  whole  or  any  part  of  the  FINE  to  be  paid  IN  COMPEN- 
SATION, 
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(1)  for  expenses  properly  incurred  in  the  prosecution, 

(2)  for  the  offenre  complaiued  of,  where  such  offence  can,  in  the 
opinion  of  the  Court,  be  compensated  by  money. 

Such  payment  shall  be  made,  as  the  Court  thinks  fifc,  to  or  for  the 
benefit  of  the  complainant,  or  the  person  iujured,  or  both. 

If  the  fine  be  awarded  by  a  Court  whose  decision  is  subject  to 
appeal  or  revision,  the  amount  awarded  shall  not  be  paid  uutil  tho 
period  prest  ribed  for  preseutafciou  of  the  ap]ieal  has  elapsed,  or,  if  an 
appeal  be  presented,  till  after  tho  decision  of  the  appeal. 

In  any  subsequent  civil  proceediogs  relating  to  the  same  matter, 
the  Court  shall  take  into  account  any  sum  which  may  have  been 
awarded  under  this  section. 

3()9.  In  every  case  punishable,  under  any  law  in  force  for  the 
time  being,  with  imprisonment  as  well  as  fine,  in  which  the  olfender  is 
sentenced  to  a  fine,  whether  with  or  without  imprisonment,  the  Crimi- 
nal Courts  shall  be  guided  by  the  provisions  of  sections  64  and  65  of 
the  Indian  Penal  Code  in  awarding  the  period  of  IMPRISONMENT 
IN  DEFAULT  of  payment  of  the  fine  : 

Provided  that,  in  no  case  decided  by  a  Magistrate,  where  imprison- 
ment shall  have  been  awarded  as  part  of  the  substantive  sentence,  shall 
the  period  of  imprisonment,  awarded  in  default  of  payment  of  the  fine, 
exceed  one-»ourtn  of  the  period  of  imprisonment  which  such  Magistrate 
is  competent  to  inflict  as  punishment  for  the  offence  otherwise  than  as 
imprisonment  in  default  of  payment  of  the  fine. 

When  a  person  is  sentenced  to  fine  only,  the  Magistrate  may  award 
such  term  of  imprisonment  in  default  of  payment  of  fine  as  is  allowed 
by  law,  provided  the  amount  does  not^  exceed  the  Magistrate's  power 
under  this  Act. 

310.  When  the  punishment  of  WHIPPING  is  awarded  in  addi- 
tion to  imprisonment,  bv  a  Court  whose  sentence  is  oj)en  to  re  vision  by 
a  superior  Court,  the  whipping  shall  not  be  inflicted  until  fifteen  days 
from  the  date  of  such  sentence,  or,  if  an  appeal  be  made  wfthin  that 
time,  until  the  sentence  is  confirmed  by  the  superior  Court ;  but  the 
whipping  shall  be  inflicted  immediately  on  the  expiry  of  the  fifteen 
days,  or,  in  case  of  an  appeal,  immediately  on  the  receipt  of  the  order 
of  the  Appellate  Court  confirming  the  sentence. 

31 1.  In  the  case  of  persons  of  or  over  sixteen  years  of  age,  the  pun- 
ishment of  whipping  shall  be  inflicted  with  such  instrument,  in  such 
MODE  and  on  such  part  of  the  person  as  the  Local  Government  di- 
rects ;  and,  in  the  case  of  a  person  under  sixteen  years  of  age,  it 
shall  be  inflicted  iu  the  way  of  school  discipline  with  a  light  ratan. 

In  no  case,  if  the  cat-of-nine-tails  be  the  instrument  employed, 
shall  the  punishment  of  whipping  exceed  150  lashes,  or  if  the  ratan  be 
employed,  shall  the  punishment  exceed  thirty  stripes. 

The  punishment  shall  be  inflicted  in  the  presence  of  a  Magistrate, 
and  also,  unless  the  Court  which  passed  the  sentence  otherwise  orders, 
in  the  presence  of  a  Medical  Officer. 
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312.  No  fKmtence  of  WHIPPING  Bhall  be  <^rried  into  execntioQ 
anlesa  a  Medical  Officer,  if  present,  certifies,  or,  if  there  is  not  a  Medicil 
Officer  present,  unless  it  appears  to  the  Mrtiristrate  present,  that  the 
offender  ifl,  in  a  FIT  STATE  OE  HEALTH  to  undergo  the  ptmish- 
ment. 

If  during  the  execution  of  a  sentence  of  Whippinpr,  a  Medical  Offifcr 
certifies,  or  it  appears  to  the  Ma^jistrate  present,  that  the  offender  is 
not  in  a  fit  state  of  health  te  undergo  the  remainder  of  the  ^punish- 
ment, the  whipping  shall  be  finally  stopped. 

No  sentence  of  whipping  shall  be  executed  by  INSTALMENTS. 

313  In  any  case  in  which,  under  section  312,  a  sentence  of  whip- 
ping is,  wholly  or  partially,  prevented  from  being  carried  into  execu- 
tion, the  offender  shall  bo  kept  in  custody  till  the  Court  which  passed 
the  sentence  can  revise  it;  and  the  said  Court  may,  at  its  discretion, 
either  order  the  discharge  of  such  offender,  or  SENTENCE  him,  IN 
LIEU  OF  WHIPPING,  or  in  lieu  of  so  much  of  the  sentence  of 
whipping  as  was  not  carried  out,  to  IMPRIS0NME2NT  for  any  period, 
which  may  be  in  addition  to  any  other  punishment  to  which  he  may 
have  been  sentenced  for  the  same  offence : 

Provided  that  the  whole  period  of  imprisonment  to  which  suck 
offender  is  sentenced  shall  not  exceed  that  to  which  he  is  liable  by  law, 
oe  that  which  the  said  Court  is  competent  to  award. 

314.  When  a  PERSON  is  CONVICTED  AT  ONE  TRIAL  Of 
TWO  OR  MORE  OFFENCES  punishable  under  the  same  or  diffe- 
rent sections  of  any  law  for  the  time  being  in  foi'Ce,  the  Court  may 
sentence  him,  for  the  offences  of  which  he  has  been  convicted,  to  ibs 
several  penalties  prescribed  by  such  enactmftut  or  enactments,  wbit  h 
sufh  Court  is  competent  to  inflict;  such  penalties,  when  consistiug  of 
imprisonment  or  transportation,  to  commence  the  one  after  the  expira- 
tion of  the  other. 

It  shall  not  be  necessary  for  the  Court,  by  reason  only  of  the  ag- 
^egate  punishment  for  the  several  offences  being  in  excess  of  the  mm- 
ishment  which  it  is  competent  to  inflict  on  conviction  of  a  single  offence 
to  send  the  oflender  for  trial  before  a  higher  Court. 

Provided  that  in  no  case  shall  such  person  be  sentenced  to  impri' 
Bonment  for  a  longer  period  than  14  years  i 

Provided  also  that,  if  the  case  be  tried  by  a  Magistrate,  (other  than 
a  Magistrate  acting  Under  section  36)  the  punishment  shall  not  in  the 
aggregate  exceed  twice  the  amount  of  punishment  which  he  is  by  his 
ordinary  jurisdiction  competent  to  inflict. 

315.  Whoever,  having  been  convicted  of  an  offence  punishable 
nnder  chapter  12  or  chapter  17  of  the  Indian  Penal  Code  with  imprison- 
ment for  a  term  of  three  years  or  upwards,  is-  again  accused  of  any 
offence  punishable  under  either  of  tnose  chapters  with  imprisonment 
for  a  term  of  three  years  or  upwards,  shall  ordinarily,  if  the  Magistrate 
considers  him  an  HABITUAL  OFFENDER,  be  committed  to  the 
Court  of  Session : 

Provided  that,  in  districts  in  which  the  Masjistrate  of  the  District 
has  been  invested  with  powers  under  section  3G,  the  accused  person 
may  be  placed  on  h*s  trial  before  such  Magistrate  of  the  District. 
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31G.  When  sentence  is  passed  on  an  ESCAPED  CONVICT  for 
Fuch  escape  or  for  any  other  offence,  the  Court  may  direct  the  sent^uco 
to  take  effect  immediately,  or  after  such  convict  has  suffered  imprison- 
ment or  transportation,  as  the  case  may  be,  for  a  further  period  ecjual 
to  that  which  remained  unexpired  of  his  former  sentence  at  the  tmie 
of  his  escape. 

317.  When  sentence  is  passed  on  a  PERSON  ALREADY  UN- 
DER SENTENCE  of  imprisonment  or  transportation,  and  the  sen- 
tence is  for  imprisonment  or  transportation,  the  Court  shall  direct  that 
Burh  imprisonment  or  transportation  shall  commence  at  the  expiration 
of  the  imprisonment  or  transportation  to  which  such  peison  has  been 
previously  sentenced, 

or,  if  he  is  undergoing  a  sentence  of  imprisonment,  and  the  sen- 
tence, on  such  subsequent  conviction,  be  for  transportation,  the  Court 
may  direct  that  the  sentence  shall  commence  immediately,  or  at  the 
expiration  of  the  imprisonment  to  which  such  person  has  been  previous- 
ly sentenced: 

Provided  that  nothing  in  this  section  shall  be  held  to  excuse  such 
pei'son  from  any  part  of  the  punishment  to  which  he  is  liable  upon  such 
former  or  subsequent  conviction. 

318.  When  any  person,  under  the  age  of  sixteen  years,  is  sen- 
tenced, by  any  Criminal  Court  to  imprisonment  for  any  offence,  such 
Court  may  direct  that  the  offender,  instead  of  being  imprisoned  in  the 
criminal  jail,  shall  be  confined  in  any  REFORMATORY  established  by 
the  Local  Government  as  a  fit  nlace  for  confinment,  in  which  there  are 
means  of  suitable  discipline  and  of  training  in  some  branch  of  useful 
industry,  or  which  is  kept  by  a  person  willing  to  obey  such  rules  as 
the  Government  prescribes  with  regard  to  the  discipline  and  training 
of  persons  confined  therein. 

All  persons  confined  under  this  section  shall  be  subject  to  the  rules 
so  prescribed  by  Government. 

319.  The  Governor  General  of  India  in  Council  may,  from  time  to 
time,  appoint  a  place  or  places  within  British  India  to  which  persons 
sentenced  to  TRANSPORTATION  shall  be  sent:  the  Local  Govern- 
ment, or  some  officer  duly  authorized  by  such  Government,  shall  give 
orders  for  the  removal  of  such  persons  to  the  place  or  places  so  ap- 
pointed; and  no  sentence  of  transportation  shall  specify  the  place  to 
which  the  person  sentenced  is  to  be  transported. 

320.  When  sentence  is  passed  on  a  person  already  undergoing 
transportation  under  a  sentence  previously  passed  for  another  offence, 
it  shall  not  be  necessary  for  the  Local  Government  to  order  his  re- 
moval from  the  place  in  which  he  is  so  undergoing  transportation. 

321.  When  any  person  is  SENTENCED  TO  DEATH,  the  sen- 
tence  shall  direct  that  he  be  hanged  by  the  neck  till  he  is  dead. 

322.  When  any  person  has  been  sentenced  to  punishment  for  an 
offence,  the  Governor  General  of  India  in  Council,  or  the  Local  Go- 
vernment, may,  at  any  time,  without  conditions,  or  upon  any  conditions 
which  the  person  sentenced  accepts,  REMIT  the  whole  or  any  part  of 
the  PUNISHMENT  to  which  he  has  been  sentenced. 
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If  the  person,  to  whom  a  pardon  has  been  given,  fails  to  fulfil  the 
conditions  prescribed  by  the  Goveroor  General  of  India  in  Conndl,  or 
the  Local  feovernment,  the  Governor  General  of  India  in  Council  or 
the  Local  Government,  as  the  case  may  be,  may  WITHDRAW  snch 
PARDON,  whereupon  such  person  shiJl  be  remanded  to  undergo  the 
unexpired  portion  of  his  sentence. 

The  Governor  General  of  India  in  Council,  or  the  Local  Govern- 
ment, may  also,  without  the  consent  of  the  person  sentenced,  in  snbsti- 
intion  for  the  sentence  passed  according  to  law,  COMMUTE  any  oce 
of  the  following  SENTENCES  for  any  other  mentioned  after  it- 
death,  transportation,  penal  servitude,  imprisonment. 


PART.  vm. 

Evidence. 


CHAPTER  XXIV. 
Special  Rules  of  Evidence  in  Oriminal  Oases. 

323.  The  examination  of  a  CIVIL  SURGEON  or  other  medical 
witness,  taken  and  duly  attested  by  a  Magistrate,  majr  be  ^ven  in  evi- 
dence, in  any  criminal  trial  although  the  parson  examined  is  not  called 
as  a  witness. 

The  Court  may  summon  such  Civil  Surgeon  or  other  medical  wit* 
ness,  if  it  sees  sufficient  cause  for  doing  so. 

824.  If  an  accused  person  admits  the  commission  of  an  offence 
before  a  Court  competent  to  try  him  for  such  c^ence,  such  Court  may 
convict  him  on  his  own  ADMISSION. 

325.  Any  document  purporting  to  be  a  BEPOBT  FROM  the 
CHEMICAL  EXAMINER  or  Assistant  Chemical  Exwniner  to  Govern- 
ment  upon  any  matter  or  thing  duly  submitted  to  him  for  examination 
or  analysb  and  report,  in  the  course  of  any  criminal  trial,  or  in  any 
preliminary  inquiry  relating  thereto,  may,  if  it  bears  his  signature,  be 
used  as  evidence  in  any  criminal  trial, 

The  Court  may  presume  that  the  signature  of  any  such  document 
is  genuine  and  that  the  person  signing  it  held  the  office  which  he  pro- 
fessed to  hold  at  the  time  when  he  signed  it. 

326.  Where  a  PREVIOUS  CONVICTION  or  acquittal  is  to  be 
proved  against  an  accused  person,  application  shall  be  made  to  the 
officer  in  whose  custody  the  records  of  such  trial  may  be.  It  shall  not 
be  necessary  to  produce  the  record  of  the  convicticm  (v  acquitt^  of 
Buch  accused  person,  or  a  copy  thereof,  but  an  extract  may  be  produced 
in  proof  of  such  conviction  or  acquittal  if  certified  under  the  hand  of 
the  Clerk  of  the  Court  or  other  omeer  having  the  custody  c^  the  records 
of  the  Court  in  which  such  conviction  or  acquittal  was  liad,  or  by  the 
Deputy  of  such  Clerk  or  officer,  to  be  a  copy  of  the  charge,  finding  and 
sentencei  as  the  case  may  be. 
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327.  If  an  accased  person  abscond,  and  after  due  pursuit  cannot 
be  arrestedr  any  Court,  competent  to  try  or  to  commit  such  accused 
person  for  trial  for  the  offence  complained  of,  MAY,  IN  his  AB- 
SENCE, RECORD  the  STATEMENTS  of  the  persons  acquainted 
with  the  facts;  and  such  depositions  may,  on  the  arrest  of  such  person, 
be  put  in  on  his  trial  for  such  offence,  i£  it  is  not  practicable  to  procure 
the  attendance  of  such  witnesses. 

328.  Whenever  any  Magistrate,  afler  haying  heard  part  of  the 
evidence  in  a  case,  ceases  to  exercise  jurisdiction  m  such  case  and  is , 
suceeded  bv  another  Magistrate  who  has  and  who  exercises  jurisdic- 
tion in  such  case,  such  last-named  Magistrate  may  decide  the  case  on 
the  EVIDENCE  PARTLY  RECORDED  BY  his  PREDECESSOR 
and  partly  recorded  by  himself,  (»:  he  may  re-summon  the  witnesses 
and  commence  afresh ; 

Provided  that  the  aroused  person  may,  when  the  second  Magistrate 
eommences  Ms  proceedings,  demand  that  the  witness  shall  be  re-sum- 
moned and  rewheard,  in  which  case  the  trial  shall  be  commenced  a  fresh* 

Providedalso  that  any  Court  of  Appeal  or  revision,  before  which 
the  case  may  be  brought^ 

or,  in  casea  tried  by  Ms^istrates  subordinate  to  the  Magistrate  of 
the  District,  the  Magistrate  of  the  District,  without  appeal, 

mav  set  aside  any  conviction,  passed  on  evidence  not  wholly  re« 
eorded  by  the  Magistrate  before  whom  the  conviction  was  had,  if  such 
Court  or  Magistrate  is  of  opinion  that  the  accused  person  has  beeu 
materially  prejudiced  thereby :  and  may  order  a  new  trial 

329*  Whenever,  from  any  cause,  a  Magistrate  making  an  inquiry, 
mder  chi^ter  15  of  this  Act,  is  unable  to  complete  the  proceediugs 
himself,  any  other  Magistrate  having  jurisdiction  to  inquire  or  to  com- 
nut,  may  complete  the  case  and  proceed  as  if  he  had  recorded  all  the 
evidence  himself. 

330.  Whenever  it  appears  that  the  attendance  of  a  witness  cannot 
be  procured  without  an  amount  of  delay,  expense  or  inconvenience 
which  under  the  circumstances  of  the  case  would  be  unreasonable,  it 
shall  be  competent  to  a  Court  of  Session  or  to  a  High  Court  to  dispense 
with  the  personal  attendance  of  such  witness. 

Such  Court  of  Session  or  High  Court  may  direct  a  COMMISSION 
to  the  Ma^trate  of  the  District  or  to  a  Magistrate  of  the  1st  class,  in 
whose  jurisdiction  such  witness  may  be.  The  Magistrate  to  whom  the 
commission  is  directed  shall  proceed  to  the  place  where  such  witness 
is,  or  shall  summon  such  witness  before  himself.  Such  Magistrate  shall 
take  the  evidence  of  such  witness  in  the  same  manner,  and  shall  have 
for  this  purpose  and  may  exercise  the  same  powers,  as  in  trials  of  war- 
rant cases. 

The  prosecutor  and  the  accused  person  may  forward  interrogato- 
ries to  which  the  officer  to  whom  the  commission  is  directed  shall  cause 
a  return  to  be  made,  or  the  prosecutor  may  appear  personally  before 
the  Magistrate  to  whom  the  commission  is  directed,  or  the  prosecutor 
or  accused  person  may  so  appear  by  authorized  agent. 
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Whenever,  in  the  ooorse  of  a  trial  before  a  Magistrate,  it  shall  ap- 
pear that  a  commission  ought  to  be  issued  for  the  examiuation  of  a 
witness  whose  evidence  is  necessary  in  suoh  trial,  such  Magistrate  shall 
apply  to  the  Court  of  Session,  to  which  he  is  subordinate,  stating  the 
reasons  for  the  application ;  and  such  Court  may  either  issue  a  com- 
mission in  the  manner  hereinbefore  provided,  or  may  reject  the  appli- 
cation. 


CHAPTER  XXV. 
Evidence  how  taken. 

331.  In  all  Criminal  Courts,  complainants  and  witnesses  shall  be 
examined  upon  OATH  OR  AFFIRMATION,  or  otherwise  according 
to  the  provisions  of  the  law  for  the  time  being  in  force  in  relation  to 
the  examination  of  witnesses. 

332.  In  inquiries  and  trials  (other  than  summary  trials)  under 
this  Act,  the  EVIDENCE  of  the  witnesses  SHALL  BE  RECORDED 
by  the  Magistrate  or  Sessions  Judge  as  the  case  may  be,  IN  THE 
FOLLOWING  MANNER, 

333.  In  SUMMONS  CASES  tried  before  Magistrates,  and  in 
cases  of  the  kind  referred  to  in  section  222  when  tried  by  a  Magistrate 
of  the  1st  or  2nd  class,  otherwise  than  at  a  summary  trial,  the  Magis- 
trate shall  make  a  memorandum  of  the  substance  of  the  evidence  of 
each  witness,  as  the  examination  of  the  witness  proceeds. 

Such  memorandum  shall  be  written  and  signed  by  the  Magistrate 
with  his  own  hand,  and  shall  form  part  of  the  record. 

If  the  Magistrate  is  prevented  from  making  a  memorandum  as 
above  required,  he  shall  record  the  reason  of  his  inability  to  do  so,  and 
shall  cause  such  memorandum  to  be  made  in  writing  from  his  dictation 
in  open  Court,  and  shall  sign  the  same ;  and  such  memorandum  shall 
form  part  of  the  record. 

334.  In  ALL  OTHER  CASES  before  Magistrates  and  in  all 
proceedings  before  Courts  of  Session,  the  evidence  of  each  witness  shall 
bo  taken  down  in  writing  in  the  language  in  ordinary  use  in  the  dis- 
trict in  which  the  Court  is  held,  by  or  in  the  presence  and  heariog  and 
under  the  personal  direction  and  superintendence  of  the  Magistrate  or 
Sessions  Judge,  and  shall  be  signed  by  the  Magistrate  or  Sessions 
Judge. 

When  the  evidence  of  a  witness  is  given  in  English,  the  Magis- 
trate or  Sessions  Judge  may  take  it  down  in  that  language  with  his 
own  hand ;  and  an  authenticated  translation  of  the  same,  in  the  lan- 
guage in  ordinary  use  in  the  district  in  which  the  Court  is  held,  shall 
lorm  part  of  the  record. 

If  the  accused  person  be  a  European  British  subject  or  be  familiar 
with  the  English  language,  no  translation  shall  be  necessary. 

In  cases  in  which  the  evidence  is  not  taken  down  in  writing  by  the 
Magistrate  or  Sessions  Judge,  he  shall,  as  the  examination  of  each  wit- 
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nesa  proceeds,  make  a  memorandum  of  the  substance  of  what  such  wit- 
ness deposes  and  such  memorandum  shall  be  written  and  signed  by  the 
Mac^strate  or  Sessions  Judge,  with  his  own  hand,  and  shall  form  part 
of  the  record. 

If  the  Magistrate  or  Sessions  Judge  is  prevented  from  making  a 
memorandum  as  above  required,  he  shall  record  the  reason  of  his  in- 
ability to  do  so, 

335.  The  Local   Government  may  direct  that  in  any  district  or 

Eart  of  a  district,  or  in  proceedings  before  any  Court  of  Session,  or 
efore  any  Magistrate  or  class  of  Magistrates,  the  EVIDENCE  of  com- 
plainants or  witnesses  shaU  be  TAKEN  DOWN  BY  THE  SES- 
SIGNS  JUDGE  OR  MAGISTRATE  WITH  HIS  OWN  HAND 
in  the  vemacuW  language  of  the  Sessions  Judge  or  Magistrate,  unless 
the  Session  Judge  or  Magistrate  be  prevented  by  any  sufficient  reason 
from  taking  down  the  evidence  of  any  complainant  or  witness,  in  which 
case  he  shskll  record  the  reason  of  his  inability  to  do  so,  and  shall  cause 
the  evidence  to  be  taken  down  in  writing  from  his  dictation  in  open 
Court 

The  evidence  so  taken  down  shall  be  signed  by  the  Sessions  Judge 
or  Magistrate,  and  shall  form  part  of  the  record  : 

Provided  that,  if  the  vernacular  language  of  the  Sessions  Judge  or 
Magistrate  be  not  English  or  the  language  in  ordinary  use  in  the  dis- 
trict in  which  the  Court  is  held,  the  Local  Government  may  direct  him 
to  take  down  the  evidence  in  the  English  language,  or  in  the  language 
in  ordinary  use  in  the  district  in  which  the  Court  is  held,  instead  of  his 
own  vernacular. 

336.  In  cases  of  the  kind  referred  to  in  section  333,  tried  before 
Magistrates,  the  Magistrate  may  if  he  thinks  fit,  take  down  the  evi- 
dence of  any  witness  in  the  manner  provided  in  section  334,  or,  if, 
within  the  jurisdiction  of  such  Ma^trate,  the  Local  Government  has 
made  the  order  referred  to  in  section  335,  in  the  manner  provided  iu 
section  335. 

337.  The  Local  Government  may  determine  what,  for  the  pur- 
poses of  this  Act,  shall  bo  hold  to  be  the  LANGUAGE  IN  ORDl. 
NAKY  USE  in  any  district  in  which  a  Court  ifcield. 

338.  The  evidence  taken  under  section  334  shall  not  ordinarily  be 
taken  down  m  the  form  of  question  and  answer,  but  in  the  FOUM  OF 
A  NARRATIVE. 

It  shall  be  in  the  discretion  of  the  Magistrate  or  SessionF  Judge  to 
take  down,  or  cause  to  be  taken  down,  any  particular  questiou  and 
answer,  if  there  appears  any  Bi)ecial  reason  for  so  doing,  or  if  any  ]>or. 
son  who  is  a  prosecutor  or  a  person  accused,  or  his  Counsel  or  agent, 
requires  it 

339.  As  the  exddence  of  each  witness,  taken  under  section  334, 
is  completed,  it  shall  be  READ  OVER  TO  the  WITNESS  in  the 
presence  of  the  accused  person,  if  in  attendance,  or  of  his  agent,  when 
his  personal  attendance  is  dispensed  with  and  he  appears  by  agent, 
and  shall,  if  necessary,  be  corrected. 
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If  the  witness  deny  the  correctness  of  any  part  of  the  eyidenoe 
when  the  same  is  read  over  to  him,  the  Magistrate  or  Sessions  Judge 
may,  instead  of  correcting  the  evidence,  make  a  memorandum  therecm 
of  the  objection  made  to  it  by  the  witness,  and  shall  add  such  remarics 
as  he  thinks  necessary. 

If  the  evidence  be  taken  down  in  a  langni^  different  from  that 
in  which  it  has  been  given,  and  the  witness  does  not  understand  the 
language  in  which  it  is  taken  down,  the  witness  may  require  his  evi- 
dence as  taken  down  to  be  interpreted  to  him  in  the  language  in  which 
it  was  given,  or  in  a  language  which  he  understands. 

340.  In  all  cases  whatever,  when  the  evidence  is  given  in  a  LAN- 
GUAGE NOT  UNDERSTOOD  BY  the  ACCUSED  person,  it  shaU 
be  interpreted  to 'him  in  open  Court  in  a  language  understood  by  him. 
where  he  is  present  in  person. 

If  he  appears  hj  agentt  and  the  evidence  is  given  in  a  languacre  other 
than  the  language  m  ordinary  use  in  the  district  in  which  the  Uourl  is 
h^d,  it  shall  be  mterpreted  to  such  agent  in  that  language. 

In  cases  in  which  documents  are  put  in  for  the  purpose  of  formal 
proof,  it  shall  be  in  the  discretion  of  the  Court  to  interpret  as  much 
thereof  as  appears  necessary. 

341.  Every  Seenions  Judge  or  Magistrate  recording  the  evidenoe 
of  a  witness  shall  record  such  remarks  as  he  thinks  material  respecting 
the  DEMEANOUR  OF  such  WITNESS  whilst  under  examination. 

Of  the  Examination  of  accused  Persons. 

842.  In  all  inquiries  and  trials  a  Criminal  Court  may  from  tim« 
to  time  and  at  any  stage  of  the  proceedings, 

put  any  QUESTIONS  TO  the  ACCUSED  person  which  such  Court 
may  think  proper. 

344.  Except  as  is  provided  in  section  347,  no  influence,  by  means 
of  any  promise  or  threat  or  otherwise,  shall  be  used  to  the  accused 
person  to  INDUCE  him  TO  DISCLOSE  6r  withhold  any  matter  with- 
in his  knowledge. 

343.  The  accused  person  shall  not  be  liable  to  any  punishment  for 
refusing  to  answer,  omor  answering  falsely  questions,  asked  under  sec- 
tion 342,  but  the  Court  shall  draw  such  inferences  as  seems  just  from 
such  refusal. 

345.  NO  OATH  OR  AFFIRMATION  shall  be  administered 
TO  the  ACCUSED  person. 

346.  Whenever  an  accused  person  is  examined  the  whole  of  such 
examination,  including  EVERY  QUESTION  put  to  him  and  EVERY 
ANSWER  given  by  him,  shall  be  recorded  in  full,  and  he  shall  be  at 
liberty  to  explain  or  add  to  his   answers. 

When  the  whole  is  made  conformable  to  what  he  declares  is  the 
truth,  the  examination  shall  be  attested  by  the  signature  dT  the  Magis- 
trate  or  Sessions  Judge,  who  shall  certify  under  his  own  hand  that  it 
was  taken  in  his  presence  and  in  his  hearing,  and  contains  accurately 
the  whole  of  the.statemeiit  made  by  the  accused  person. 
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In  cases  in  which  the  examination  of  the  accused  person  is  not  re- 
corded by  the  Magistrate  or  Sessions  Judge  himself,  he  shall  be  boaud 
as  the  examination  proceeds ,  to  make  a  memorandara  thereof  in  the 
Ternacalar  of  the  district,  or  in  Engish,  if  he  is  safficiently  acquainted 
with  that  language;  and  such  memorandom  shall  be  written  and 
signed  by  the  Magistrate  or  Sessions  Judge  with  his  own  hand,  and 
shall  be  annexed  to  the  record.  If  the  Magistrate  or  Sessions  Judge 
is  precluded  from  making  a  memorandum  as  above  required,  be  shall 
record  the  reason  of  his  inability  to  do  so. 

The  accused  person  shall  sign  or  attest  by  his  mark  such  record. 

If  the  examination  be  taken  in  the  course  of  a  preliminary  inouiry 
and  the  Court  of  Session  find  that  the  provisions  of  this  section  have 
not  been  fully  complied  with,  it  shall  take  evidence  that  the  prisoner 
duly  made  the  statement  recorded :  Provided  that  if  the  error  does  not 
prejudice  the  prisoner,  it  shall  not  be  deemed  to  affect  the  admissibility 
of  the  statement  so  recorded. 

347.  The  Magistrate  of  the  District,  an j  Magistrate  of  the  Ist 
class  inquiring  into  the  case,  or  with  the  sanction  of  the  Magistrate  of 
the  District,  any  Magistrate  duly  empowered  to  commit  to  the  Court  of 
Session,  may,  after  recording  his  reason  for  so  doing,  TENDER  a 
PARDON  to  any  cme  or  m(»re  of  the  persons  supposed  to  have  been 
directly  or  indirectly  concerned  in  or  privy  to  any  offence  specified  in 
column  seven  of  the  fourth  schedule  nereto  annexed  as  triable  exclu- 
sively by  the  Court  of  Seesicm,  on  condition  of  his  or  their  making  a 
full,  true  and  fair  disclosure  of  the  whole  of  the  circumstances,  within 
his  or  their  knowledge,  relative  to  the  crime  committed,  and  every 
other  person  concerncHi  in  the  perpetration  thereof. 

Any  person  accepting  a  tender  of  pardon  under  this  section  shall 
be  examined  as  a  witness  in  the  case  under  the  rules  applicable  to  the 
examinati(Mi  of  witnesses. 

Such  person,  if  not  on  bail,  shall  be  detained  in  custody  pending 
the  termination  of  the  triaL 

A  Magistrate,  having  tendered  a  pard<m  under  this  section  amd 
examined  the  accused  person,  is  precluaed  from  trying  the  case  himself. 

348.  The  High  Court  as  a  Court  of  revision,  and  the  Court  of  Ses- 
sion after  committal  but  before  the  commencement  of  a  trial,  may,  with 
the  view  of  obtaining  on  the  trial  the  evidence  of  any  person  or  persons 
supposed  to  have  been  directly  or  indirectly  concerned  in  or  privy  to 
ai^  such  offence,  INSTRUCT  the  committing  MAGISTRATE  TO 
TENDER  a  PARDON  on  the  same  condition  to  such  peison  or 
persons. 

The  Court  of  Session,  in  like  manner  and  on  the  same  conation, 
may,  at  any  time  before  judgment  is  passed,  with  the  view  of  obtaining 
on  the  trial  the  evidenf  e  of  any  person  or  persons  supposed  to  have 
been  directly  or  indirectly  concerned  in  or  privy  to  any  such  offmce, 
tender  a  pardon  to  such  person  or  persons. 

349.  When  a  pardon  has  been  tendered  under  section  347,  or 
section  348,  if  it  M^pears  to  the  Magistrate  before  the  trial,  or  to  the 
Court  of  Session  before  judgment  has  been  passed,  or  to  the  High 
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Conrt  aa  a  Court  of  reference  or  revision,  that  any  person,  who  hae  ac- 
cepted such  offer  of  pardon,  has  not  conformed  to  the  conditions  under 
which  the  pardon  was  tendered,  either  by  wilfully  concealing  anything 
essential,  or  by  giving  false  evidence,  such  Magistrate  or  Conrt  may 
commit  or  direct  the  commitment  of  such  person  for  trial  for  the  crf- 
fence  in  respect  of  which  the  pardon  was  so  tendered. 

The  statement  made  by  a  person  under  pardon,  which  PARDON 
has  been  WITHDRAWN  under  this  section,  may  be  put  in  evidence 
against  him. 


CHAPTER  XXVT. 
Of  Securing  the  Attendance  of  Witnesses. 

350.  The  following  procedure  shall  be  pursued  in  order  to  obtain 
the  ATTENDANCE  OF  WITNESSES  before  a  Magistrate  or  Crimi- 
nal Court. 

351.  Any  Court  or  Magistrate  may  at  any  stage  of  any  proceeding 
inquiry  or  trial  SUMMON,  in  the  manner  provided  by  Chapter  12,  any 
witness,  or  examine  any  peraon  in  attendance  though  not  summoned  as 
a  witness,  and  it  shall  be  its  or  his  duty  to  do  so  if  the  evidence  of  such 
person  appears  essential  to  the  just  decision  of  the  case. 

352.  If  a  Court  or  Magistrate  has  reason  to  believe  that  any  wit- 
ness, whose  attendance  is  required,  will  not  attend  to  give  evidence 
without  being  compelled  to  do  so,  it  or  he  may,  instead  of  issuing  a 
summons,  issue  a  WARRANT  of  arrest  in  the  first  instance. 

353.  If  such  warrant  cannot  be  executed  and  the  Court  or  Magis- 
trate considers  that  the  witness  absconds  or  conceals  himself  for  the 
purpose  of  avoiding  the  service  thereof,  it  or  he  may  issue  a  PROCLA^ 
MAT  ION,  requiring  the  attendance  of  such  witness  to  give  evidence  at 
a  time  and  place  to  be  named  therein,  to  be  affixed  on  some  conspicuous 
part  of  such  witness'  ordinary  place  of  abode. 

If  1  he  witness  does  not  attend  at  the  time  and  place  named  in 
Buch  proclamation,  the  Court  or  Magistrate  may  order  the  ATTACH- 
MENT of  any  moveable  property  belonging  to  such  witness  to  such 
amount  as  seems  reasonable,  not  being  in  excess  of  the  amount  of  costs 
of  attachment  and  of  any  fine  to  which  the  witness  may  be  liable  under 
the  provisions  of  the  following  section. 

Such  order  shall  authorize  the  attachment  of  any  moveable  proper- 
ty within  the  jurisdiction  of  the  Court  or  Magistrate  by  whom  it  was 
made ;  and  it  shall  authorize  the  attachment  of  suiy  moveable  property 
without  the  jurisdiction  of  the  said  Court  or  Magistrate,  when  endorsed 
by  the  Magistrate  of  the  District  in  which  such  property  is  situated. 

354.  If  the  witness  appears  and  satisfies  such  Court  or  Magis- 
trate that  he  did  not  abscond  or  conceal  himself  for  the  purpose  of 
avoiding  the  execution  of  the  warrant,  and  that  he  had  not  notice  of 
the  proclamation  in  time  to  attend  at  the  time  and  place  named  there- 
in, the  Court  or  Magistrate  shall  direct  that  the  PROPERTY  be  RE- 
LEASED FROM  ATTACHMENT,  and  shall  make  such  order  in 
regard  to  the  costs  of  the  attachment  as  to  such  Court  or  Magistrate 
seems  fit. 
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If  such  witness  does  not  appear,  or  appearing,  fails  to  satisfy  the 
Court  or  Magistrate  that  he  dia  not  abscond  or  oonceal  himself  for  the 
porpose  of  avoiding  the  execution  of  the  warrant,  and  that  he  had  not 
such  notice  of  the  proclamation  as  aforesaid,  the  Court  or  Magistrate 
may  order  the  property  attached,  or  any  part  thereof,  to  be  sold  for 
the  purpose  of  satisfying  all  costs  incurred  in  consequence  of  such 
attachment,  together  with  the  amount  of  any  fine  which  may  be  im- 
posed upon  such  witness  under  the  provisions  of  section  172  of  the 
Indian  renal  Code. 

If  thg  witness  pays  to  such  Court  or  Magistrate  the  costs  and  fine 
as  aforesaid,  his  property  shall  be  released  from  attachment. 

355.  If  any  PERSON  SUMMONED  to  give  evidence  NEG- 
LECTS or  refuses  TO  APPEAR  at  the  time  and  place  appointed  by 
the  summon9,  and  no  reasonable  excuse  is  ofiered  for  such  neglect  or 
refusal,  the  Court  or  Magistrate,  upon  proof  of  the  summons  having 
been  duly  served,  may  issue  a  warrant  under  his  hand  and  seal,  to  bring 
such  person  before  him  to  testify  as  aforesaid. 

356.  If  any  PERSON  summoned  or  brought  before  a  Magistrate 
REFUSES  TO  ANSWER  such  questions  as  are  put  to  him,  without 
oflering  any  reasonable  excuse  for  such  refusal,  such  Magistrate  may, 
by  warrant  under  his  hand  and  seal,  commit  him  to  custody  for  any 
term  not  exceeding  seven  days,  unless  in  the  meantime  such  person 
consents  to  be  examined  and  to  answer ;  after  which,  in  the  event  of 
his  persisting  in  his  refusal,  he  may  be  dealt  with  according  to  tho 
provisions  of  sections  435  or  436. 

Inquiries. 

357.  In  INQUIRIES  PRELIMINARY  TO  COMMITMENT 
to  a  Court  of  Session  or  High  Court,  the  Magistrate  shall  procure  tho 
attendance  of  the  witnesses  for  the  prosecution  as  in  eases  usually  tried 
upon  warrant ;  and  it  shall  be  in  his  discretion  to  summon  any  witness 
offered  on  behalf  of  the  accused  person  to  answer  or  disprove  the  evi- 
dence against  him.  If  the  Magistrate  refuses  to  summon  a  witness  so 
ofifered  he  shall  record  his  reasons  for  such  refusal. 

The  Magistrate  may  summon  and  examine  SUPPLEMENTARY 
WITNESSES  after  commitment  and  before  the  commencement  of  Uie 
trial,  and  bind  them  over  to  appear  and  give  evidence.  Such  exami- 
nation shall,  if  possible,  be  taken  in  the  presence  of  the  accused  person* 
and,  in  every  case,  a  copy  of  the  examination  of  such  witnesses  shall  be 
given  him  free  of  cost. 

358.  In  such  inquiries,  when  the  person  accused  is  to  be  com- 
mitted for  trial  and  has  given  in  the  list  of  witnesses  mentioned  in 
section  200,  the  MAGISTRATE  SHALL  SUMMON  the  WITNESSES 
to  appear  before  the  Court  before  which  the  accused  person  is  to  be 
tried. 

369.  If  the  Magistrate  thinks  that  any  WITNESS  is  INCLUD- 
ED in  the  list  FOR  the  PURPOSE  OF  VEXATION  OR  DlELAY 
or  of  defeating  the  ends  of  justice,  he  may  require  the  accused  person 
to  satisfy  him  that  there  are  reasonable  grounds  for  believing  that 
such  witness  is  material. 

10 
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If  the  Ma^fitrate  be  not  so  satisfied,  he  shall  not  be  bonnd  to  snm- 
tnon  the  witness ;  bat,  in  doabtf nl  cases,  he  may  sammon  such  witness, 
if  snch  a  snm  is  deposited  with  the  Magistrate  as  he  thinks  necessarf 
to  defray  the  expense  of  obtaining  the  attendance  of  the  witness. 

360.  Prosecntors  and  witnesses  for  the  proscntion  and  defence, 
whose  attendance  is  necessary  before  the  Court  of  Session  or  Hisrh  - 
Court,  shall  execute  before  the  Magistrate  RECOGNISANCES,  in  ihe 
Form  (F)  given  in  the  second  schedule  to  this  Act,  or  to  the  like  effect, 
to  be  in  attendance  when  called  upon  at  the  Court  of  Session  or  High 
Court,  to  prosecute  or  to  give  evidence  as  the  case  may  be. 

If  any  prosecutor  or  witness  refuses  to  attend  before  the  Court  of 
Session  or  High  Court,  or  to  execute  the  recognizance  above  directed, 
the  Magistrate  may  detain  him  in  custody,  until  he  executes  such  re- 
cognizance, or  untu  the  time  when  his  attendance  at  the  Court  of  Ses- 
sion or  High  Court  is  required,  when  the  Magistrate  shall  send  him  un- 
der custody  to  the  Court  of  Session  or  High  Court. 

Summons  Cases. 

361.  In  summons  cases,  the  Magistrate  may  summon  any  person 
who  appears  to  him  likely  to  give  material  evidence  on  behiJf  of  the 
complamant  or  the  accused. 

Ordinarilv  it  shall  be  the  duty  of  the  complainant  and  accoBed,  in 
non-cognizable  cases,  to  produce  their  own  witnesses. 

In  such  cases  it  shall  be  in  the  discretion  of  the  Magistrate  to  sum- 
mon any  witnesses  named  by  the  complainant  or  the  accused  ;  and  he 
may  require,  in  such  cases,  a  deposit  of  the  expenses  of  a  witness  befere 
summoning  him. 

Warrant  Oases. 

862.  In  warrant  cases,  the  Magistrate  shall  ascertain  from  the 
complainant,  or  otherwise,  the  names  of  any  persons  who  may  be  ac^ 
quainted  with  the  facts  and  circumstances  of  the  case,  and  who  are  like* 
ly  to  give  evidence  for  the  prosecution,  and  shall  summon  such  of  thmn 
to  give  evidence  before  him  as  he  thinks  necessary. 

The  Magistrate  shall  also,  subject  to  the  provisions  of  section  359, 
summon  any  witness  and  examine  any  evidence  that  may  be  offered  in 
behalf  of  the  accused  person  to  answer  or  disprove  the  evidence  against 
him,  and  may  for  that  purpose,  at  his  discretion,  ^journ  the  trial  from 
time  to  time.  If  the  Magistrate  refuse  to  summon  a  witness  named  by 
the  accused  person,  he  shall  record  his  reasons  for  such  refusal,  and  the 
accused  person  shall  be  entitled  to  appeal  to  the  Court  (k  ScNseion 
against  such  refusal. 

Sessions  Trials. 

863.  The  accused_person  shall  be  allowed  to  examine  any  WIT- 
NESS NOT  PREVIOUSLY  NAMED  bjr  him,  if  such  witness  be  in  at- 
tendance ;  but  he  shall  not,  except  as  provided  in  section  448,  be  entitl- 
ed of  RIGHT  TO  HAVE  any  WITNESS  SUMMONED  other  than 
the  witnesses  named  in  the  list  delivered  to  the  Magistrate  by  whom 
he  was  committed  or  held  to  bail  for  trial. 
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364  If  a  witness  before  a  Coart  of  Session  EEFUSES  TO  AN. 
8WER  any  question  which  is  pnt  to  him,  and  does  not  offer  any  jaet 
excuse  for  such  refusal ,  the  Court  may  commit  him  to  custody  for  such 
reasonable  time  as  it  deems  proper,  unless  in  the  meantime  he  consents 
to  be  examined  and  to  answer. 

In  the  event  of  such  witness  persisting  in  his  refusal,  he  may  be 
dealt  with  according  to  the  provisions  of  section  435  or  436. 

Qf  Securing  Documentary  Evidence. 

365.  Whenever  an  officer  in  charge  of  a  Police-station  or  any 
Court  considers  that  the  production  of  anjr  document  is  necessarjr  or 
desirable  for  the  purposes  of  any  investicration  or  judicial  proceeding, 
such  officeiF  or  Court  may  issue  a  SUMMONS  TO  the  PARTY,  IN 
WHOSE  KEEPING  such  document  is  believed  to  be,  requiring  him 
to  attend  and  produce  such  document  at  the  time  and  place  stated  in 
th0  summons. 

366.  If  there  appears  reason  to  believe  that  the  person,  to  whom 
the<  summons  is  addressed,  will  not  p*oduce  it  as  directed  in  the  sum- 
mons, such  officer  or  Court  may  issue  a  SEARCH-WARRANT  FOR 
the  DOCUMENT  in  the  first  instance. 

367.  Any  Court  may,  if  it  thinks  fit,  IMPOUND  any  DOCU- 
ME  NT  produced  before  it,  or  may,  at  the  conclusion  of  the  proceedingSy 
order  such  document  to  be  returned  to  the  person  who  produced  it. 


OHAPraiR  XXVIL 
Of  Search- Waxrants. 

368.  When  a  Magistrate  considers  that  th6  production  of  anything 
is  esseutisU  to  the  conduct  of  an  inquiry  into  an  oflence  known  or  sus- 
pected to  have  boon  committed,  or  to  the  discovery  of  the  offender, 

or  when  he  considers  that  such  inquiry  or  discovery  will  be  further* 
ed  by  the  search  or  inspection  of  any  house  or  place, 

he  may  grant  his  SEARCH-WARRANT;  and  the  officer  charged 
with  the  execution  of  such  warrant  may  search  or  inspect  any  house  or 
pla-  e  within  the  jurisdiction  of  the  Magistrate  of  the  District, 

The  Magistrate,  issuing  such  warrant,  may,  if  he  see  fit,  specify  in 
his  warrant  the  house  or  place,  or  part  thereof,  to  which  only  the  search 
or  inspection  shall  extend  ;  and  the  officer,  charged  with  the  execution 
of  such  warrant,  shall  then  seacch  or  inspect  only  the  house,  place,  or 
part  so  specified. 

369.  The  last.preceding  section  shall  not  aathorize  any  Magistrate 
other  than  the  Magistrate  of  the  District,  to  grant  a  SEARCH-WAR- 
RANT FOR  a  LETTER  IN  the  custody  of  the  Ft  ST AL  DEPART. 
MENT; 

but  if  any  such  letter  is  wanted  for  the  purpose  of  any  criminal 
proceeding,  any  Magistrate  or  District  Superintendent  of  Police  may 
give  notice  to  the  Posral    authorities  to  cause  seai'ch  to  be  made  for 
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ftnd  to  detain  any  snch  letter,  pending  the  orders  of  the  Mafj^strate  of 
the  District ;  and  the  Magistrate  of  the  Bietrict  may,  if  he  thinks  fit 
direct  the  Postal  authorities  to  deliver  np  any  snch  letter. 

370.  A  search-warrant  SHALL  ORDINARILY  be  DIRECTED 
TO  a  POLICE  officer ;  bat  the  Magistrate  issuing  the  warrant  may 
after  recording  his  reasons,  if  immediate  search  is  necessary  and  no 
Police  officer  be  immediately  available,  direct  it  to  any  other  person. 

371.  A  search-warrant  directed  or  endorsed  to  a  Police  officer 
may,  if  he  is  not  able  to  proceed  in  person,  be  executed  by  any  othor 
PoUce  officer. 

In  such  case  the  name  of  such  Police  officer  shall  be  endorsed  up- 
on the  warrant  by  the  officer  to  whom  it  is  directed  or  endorsed. 

372.  When  it  is  necessary  for  a  SEARCH-WARRANT  to  be  ex- 
ecuted  OUT  OP  the  DISTRICT  in  which  it  Tvas  issued,  any  Magis- 
trate, within  whose  local  jurisdiction  the  warrant  is  to  be  executed, 
shall  endorse  his  name  thereon. 

Such  ENDORSEMENT  shall  be  sufficient  authority  for  the  Police 
officer  charged  with  the  execution  of  the  warrant  to  execute  the  same 
within  the  said  jurisdiction. 

Or  the  search-warrant  may  be  directed  to  the  Magistrate,  within 
whoso  local  jurisdiction  the  search  is  to  be  made;  and  he  shaU  there- 
upon endorse  his  name  on  such  warrant  and  enforce  its  execution  in 
the  same  manner  as  if  it  had  been  issued  by  himself. 

373.  Whenever  there  is  reason  to  believe  that  the  delay,  occasion- 
ed by  obtaining  the  endorsement  of  the  Magistrate  in  whose  District 
the  warrant  is  to  be  executed,  will  prevent  the  discovery  of  the  thin^ 
for  which  search  is  to  be  made,  the  Police  officer  charged  with  the  ex- 
ecution of  the  warrant  may  execute  the  same  in  any  place  beyond  the 
district  in  which  it  was  issued  WITHOUT  the  ENDORSEMENT  of 
the  Magistrate  in  whose  local  jurisdiction  that  place  is  situate. 

If  the  thing,  for  which  search  is  made,  is  foxmd  in  such  place,  it 
shall,  when  the  place  where  the  thing  is  found  is  nearer  to  the  Magis- 
trate having  jurisdiction  in  such  place  than  to  the  Magirtrate  who  is- 
sued the  wantkut,  be  immediately  taken  before  the  Magistrate  in  whose 
local  jurisdiction  it  is  found ;  and  unless  there  be  good  cause  to  the 
contrary,  such  Magistrate  shall  make  an  order  authorizing  it  to  be  taken 
to  the  Magistrate  who  issued  the  warrant. 

If  the  thing  be  not  found  after  such  search,  the  Police  officer  mak- 
ing the  same  shall,  in  addition  to  the  return  made  to  the  Magistrate 
who  issued  the  warrant,  report  the  fact  to  the  Magistrate  in  whose  local 
jurisdiction  the  search  was  made. 

374.  If  the  thing  searched  for  be  found  within  ja  PRESIDENCY 
TOWN,  it  shall  be  taken  to  the  Commissioner  of  Police  or  to  a  Police 
Magistrate  ;and  such  Commissioner  or  Magistrate  shall  act  in  the 
manner  prescribed  in  section  373. 

375.  Whenever  it  appears  necessary,  a  Magistrate  may,  by  his 
warrant,  order  SEARCH  to  be  made  in  a  place  OUT  OP  his  JURIS- 
DICTION, and  may  direct  that  the  warrant  be  executed  either  after  or 
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without  obtaining  the  endorsement  of  the  Magistrate  within  whose 
jurisdiction  the  search  is  to  be  made. 

When  a  Magistrate  issaes  a  warrant  under  this  section,  he  shall 
inform  the  Magistrate  within  whose  local  jurisdiction  the  house  or 
place  to  be  searched  is  situate,  or  if  the  house  or  place  be  situate 
within  a  Presidency  town  he  shall  inform  the  Commissioner  of  -Police, 
of  the  issue  of  such  warrant. 

376.  A  Magistrate  issuing  a  search- warrant  to  be  executed  in  any 
house  or  place  out  of  the  jurisdiction  of  the  Magistrate  of  the  District* 
or  out  of  his  own  division,  may  direct  the  warrant  to  any  Magistrate 
within  whose  local  jurisdiction  such  house  or  place  is  situate,  and  MAY 
SEND  the  same  BY  POST. 

On  receipt  of  such  warrant  by  the  Magistrate  to  whom  it  is  direct- 
ed, he  shall  endorse  his  name  thereon  and  enforce  its  execution  in  the 
same  manner  as  if  it  had  been  originally  issued  by  himself. 

If  the  warrant  is  to  be  executed  within  a  PRESIDENCY  TOWN 
it  shall  be  addressed  to  the  Commissioner  of  Police  or  to  a  Police  Magis- 
trate. 

In  sueh  case  any  property  found  on  search  made  may  be  dealt  with 
as  provided  in  sections  373  and  374. 

377.  If  the  Magistsate  of  the  District,  or  a  Magistrate  of  a  divi- 
sion of  a  District,  or  a  Magistrate  of  the  1st  class,  upon  information  and 
after  such  inquiry  as  he  thinks  necessary,  has  reason  to  believe 
that  any  HOUSE  or  place  is  USED  as  a  place  FOR  the  DEPOSIT  OR 
SALE  OF  STOLEN  PROPERTY, 

or  for  the  deposit  or  sale  or  manufacture  of  forged  documents,  or 
counterfeit  Government  stamps,  or  counterfeit  coin,  or  instruments  or 
materials  for  counterfeiting  coin  or  for  forging, 

or  that  any  forged  documents,  or  counterfeit  stamps,  or  false  seals, 
or  counterfeit  coin,  or  instruments  or  materials  used  for  counterfeiting 
coin,  or  for  forging,  are  kept  or  deposited  in  any  house  or  place, 

he  may  by  his  warrant  authorize  any  Police  officer  above  the  rank 
of  a  constable  to  enter,  with  such  assistance  as  may  be  required,  and  by 
force,  if  necessary,  any  such  house  or  place,  and  to  search  all  such  parts 
of  the  same  as  are  specified  in  the  warrant,  and  to  seize  and  take  pos- 
session of  any  property,  documents,  stamps,  seals,  or  coins,  therein 
found,  which  he  reasonably  suspects  to  be  stolen,  forced,  false,  or 
counterfeit,  and  also  of  any  such  mstruments  and  materials  as  afore- 
said. 

378.  The  MAGISTRATE,  by  whom  a  search-warrant  is  issued, 
MAY  ATTEND  PERSONALLY  for  the  purpose  of  seeing  that  the 
warrant  is  duly  executed. 

The  Magistrate  may  also  direct  a  search  to  be  made  in  his  presence, 
of  any  house  or  place  for  the  search  of  which  he  is  competent  to  issue  a 
search-warrant. 

379.  Whenever  an  officer  in  charge  of  a  Police-station,  or  a  PO- 
LICE OFFICER  making  an  investigation,  considers  that  the  produc- 
tion of  anything  is  necessary  to  the  conduct  of  an  investigation  into 
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ftnj  offence  which  he  U  aathorized  to  inveetigate,  he  MAY  SEARCH 
or  cause  search  to  be  made  for  the  same,  in  any  house  or  place  withia 
the  limits  of  the  staciou  of  which  he  is  in  charge  or  to  which  he  is 
attached. 

In  such  case,  the  officer  in  charge  of  the  Police-station  or  Police 
officer  making  investigation  shall»  if  practicable,  conduct  the  search  La 
person. 

If  he  is  UDable  to  condnct  the  search  in  person,  and  there  is  no 
oth^  person  competent  to  make  the  search  present  at  the  time,  the 
officer  in  charge  or  the  Poli*  e-station,  or  Police  officer  making  investi- 
gation, may  require  any  officer  subordinate  to  him  to  make  the  search ; 
aud  he  shall  deliver  to  such  subordinate  officer  an  order  in  writing,  spe- 
cifying the  property  for  which  search  is  to  be  made  aud  the  house  or 
place  to  be  searched,  and  such  subordinate  officer  may  thereupon  search 
for  such  property  in  such  house  or  place. 

The  provisions  of  sections  382  to  ^5  (both  inclusive),  relating  to 
search-warrants,  shall  be  applicable  to  a  search,  made,  under  this  sec- 
tion, by  or  under  the  direction  o^  an  officer  in  charge  of  a  Police-station 
or  by  a  Police  officer  making  an  investigation. 

380.  An  officer  in  charge  of  a  Police-station  MAY  REQUIRE  an 
OPFICKR  IN  CHARGE  lF  ANOTHER  POLICE-STA'I  ION,  whe- 
ther  subordinate  to  the  same  Magistrate  as  himself  or  to  a  Magistrate 
of  another  District,  TO  CAUSE  a  SEARCH  to  be  made  in  any  house 
or  place  in  any  case  in  which  the  former  offi«  er  might  cause  such  search 
to  be  made  within  the  limits  of  his  own  station. 

Such  officer,  on  being  so  required,  shall  proceed  according  to  tho 
provisions  of  section  379,  and  shall  forward  tne  thing  found,  if  any,  to 
the  officer  at  whose  request  the  search  was  made. 

381.  An  officer  in  charge  of  a  Police-station  nmy,  without  a  war- 
rant, enter  any  shop  or  promises  within  the  limits  of  such  station  for 
the  purpose  of  INSPECTING  or  searching  for  any  WEIGHTS  or 
MEASURES  or  instruments  lor  weighing  used  or  kept  therein,  when- 
ever ho  has  reason  to  believe  that  there  are  in  such  shop  or  premises 
any  weights,  measures,  or  instruments  for  weighing  which  are  laLse. 

If  su(  h  officer  finds  in  such  shop  or  premises  any  weights,  measnres* 
or  instruments  that  are  false,  he  may  seize  the  same,  and  shall  forthwith 
give  information  of  such  seizure  to  the  Magistrate  having  jurisdiction. 

382.  Whenever  any  house  or  plaf-e  liable  to  search  or  inspectiony 
under  this  chapter,  is  closed,  any  Pi^RSON  residing  in  or  being  IN 
CHARGES  OF  such  HOUSE  or  place  SHALL,  on  demand  of  tho 
officer  or  other  person  executing  the  warrant,  ALLOW  such  officer  or 
other  person  FREE  INGRESS  thereto,  aud  aUbrd  all  reasonable  faci- 
lities for  a  search  therein. 

383.  A  Police  officer,  or  other  person  authorized  by  a  warrant  to 
search  any  house  or  plate,  MAY  BREAK  OPEN  any  outer  or  inner 
DOOR  or  WINDOW  of  such  house  or  place,  in  order  to  execute  the 
warrant,  i£,  after  notification  of  his  authority  and  purpose,  aud  demand 
of  admittance  duly  made,  he  cannot  otheiwise  obtain  admittance. 
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384.  If  the  place  ordered  to  be  searched  is  an  APARTMENT  IN 
the  actual  OCCUPANCY  OF  A  WOMAN,  who,  ac<  ording  to  the  cns- 
toms  of  the  conn  try,  does  not  appear  in  public,  the  officer  or  other  per- 
son chareed  with  the  execution  of  the  warrant  shall  give  notice  to 
Buch  woman  in  such  apartment,  not  bein^  a  woman  against  whom  a 
warrant  of  arrest  has  been  issued,  that  she  is  at  liberty  to  withdraw. 

After  giving  such  notice  and  allowing  a  reasonable  time  for  such 
woman  to  withdraw,  and  affording  her  every  reasonable  facility  lor 
withdrawing,  such  officer  or  person  may  enter  such  apartment  for  the 
purpose  of  completing  the  search,  using  at  the  same  time  every  precau- 
tion consistent  with  these  provisions  for  preventing  the  clandestine 
removal  of  property. 

385.  Before  rondncting  a  search  under  this  chanter,  the  officer 
conducting  it  shall  call  upon  two  or  more  RESPECTABLE  INHA- 
BITANTS of  the  place  in  which  the  house  or  place  to  be  searched  is 
situate,  TO  ATTEND  AND  WITNESS  the  SEARCH. 

The  search  shall  be  ma^e  in  their  presence,  but  they  shall  not  be 
required  to  attend  the  Court  of  the  Magistrate  as  witnesses,  unless 
specially  summoned  by  him. 

The  occupant  of  the  house  or  place  searched,  or  some  person  in  his 
behalf,  shall,  in  every  instance,  be  permitted  to  attend  during  the 
search. 

386.  Whenever  it  is  necessary  to  cause  a  WOMAN  to  be  SEARCH- 
ED, the  search  shall  be  conducted  with  strict  regard  to  the  habits 
and  customs  of  the  country. 

387.  Whenever  a  PERSON  is  ARRESTED  by  the  Police  under 
a  warrant  which  does  not  provide  for  the  taking  of  bail, 

or  under  a  warrant  which  provides  for  the  taking  of  bail,  but  the 
arrested  person  cannot  furnish  bail, 

or  is  arrested  without  warrant  and  is  not  admitted  to  bail, 

it  shall  be  the  DUTY  of  the  arresting  officer  TO  SEARCH  such 
person  and  to  place  in  safe  custody  all  articles,  other  than  necessary 
articles  of  apparel,  found  on  such  person. 

A  list  of  such  articles  shall  be  forwarded  with  the  daily  diary  or 
with  the  final  report  in  the  case- 


PART  IX. 
Procedure  Incidental  to  Inquiry  and  Trial. 


CHAPTER  XXVIII. 
Bail. 

'    388.    When  any  person  appears  or  is  brought  before  a  Magistrate 
accused  of  any  BAILABLE  OFFENCE,  he  shall  be  admitted  to  bail. 
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389.  When  any  person,  accused  of  any  NON-BAILABLE  OF- 
FENCE, appears  or  is  brought  before  a  Mas^strate,  such  person  shall 
not  be  admitted  to  bail,  if  there  appear  reasonable  founds  for  belisT- 
ing  that  he  has  been  guilty  of  the  offence  of  which  he  is  accused. 

If  the  evidencCf  given  in  support  of  the  accusation,  is,  in  the  opi- 
nion of  the  Magistrate,  not  sucn  as  to  raise  a  strong"  presumption  of 
the  guilt  of  the  accused  person, 

or  if  such  evidence  is  adduced  on  behalf  of  the  accused  person  as, 
in  the  opinion  of  the  Jlagistrate,  weakens  the  presumption  of  his  guilt* 
but  there  appears  to  the  Ma^strate  in  either  of  such  cases  to  be  suffi- 
cient ground  for  further  inquiry  into  his  guilt, 

the  accused  person  shall  be  admitted  to  bail  pending  such  inquiry. 

390.  The  COURT  OP  SESSION  MAY  in  any  case,  whether 
there  be  an  appeal  on  conviction  or  not,  DIRECT  that  an  accused 
person  shall  be  admitted  to  BAIL,  or  that  the  bail  required  by  a 
Magistrate  be  reduced.  * 

391.  When  a  Magistrate  admits  to  bail  any  person  accused  or 
suspected  of  any  offence,  a  RECOGNIZANCE,  in  such  sum  of  money 
as  the  Magistrate  thinks  sufficient,  shall  be  entered  into  by  the  person 
so  accused  and  one  or  more  sureties,  conditioned  that  such  person  shall 
attend  at  the  time  and  place  mentioned  in  the  recognizance,  and  shall 
continue  to  attend  until  otherwise  directed  by  the  Court,  and,  if  re- 

2uired,  shall  appear  when  called  upon  at  the  Court  of^  Session  or  other 
'ourt,  as  the  case  may  be,  to  answer  the  charge. 

392.  If  through  mistake  or  fraud  INSUFFICIENT  BAIL  has 
been  taken,  or  if  the  sureties  become  afterwards  insufficient,  the  accus- 
ed person  may  be  ordered  b^  the  Magistrate  to  give  sufficient  bail,  or  to 
find  sufficient  sureties,  and,  m  default,  may  be  committed  to  prison. 

393.  If  the  accused  person  cannot  find  sureties  when  called  upon, 
he  shall  be  admitted  to  BAIL  upon  finding  the  same  AT  ANY  TIME 
afterward  BEFORE  CONVICTION. 

394.  After  the  recognizances  have  been  duly  entered  into,  the 
Magistrate,  in  case  the  accused  person  has  appeared  voluntarily,  or  is  in 
the  custody  of  some  officer,  shall  thereupon  release  him  ;  and  in  case  he 
Ls  in  some  prison  or  other  place  of  confinement,  shall  issue  a  warrant 
of  release  to  the  jailor  or  other  person  having  htm  in  his  custody,  and 
such  jailor  or  other  person  shall  thereupon  release  him. 

395.  Any  one  or  more  of  the  SURETIES  for  an  accused  person 
MAY,  at  any  time,  APPLY  TO  the  Magistrate  to  BE  DISCHARGED 
from  their  engagements. 

On  such  an  application  being  made,  the  Magistrate  shall  issue  hia 
warrant  of  arrest,  directing  that  such  person  be  brought  before  him. 

On  the  appearance  of  such  person  pursuant  to  the  warrant,  or  on 
his  voluntary  surrender,  the  Magistrate  shall  direct  the  recognizances 
of  the  sureties  to  be  discharged,  and  shall  call  upon  such  person  to  find 
other  sureties,  and,  in  deiault,  may  order  him  to  be  committed  to 
prison. 
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3%.  "Whenever,  by  reason  of  default  of  appearance  of  the  person 
executing  the  personal  reroguizance,  the  Magistrate  is  of  opinion  that 
PUOCEEDmaS  should  be  had  TO  COMPEL  PAYMENT  OF  the 
PENALTY  mentioned  IN  the  RECOGNIZAJ^CE,  he  shall  proceed 
to  enforce  the  penalty  by  issuing  a  warrant  for  the  attachment  and 
Bale  of  the  jnoveable  property  belonging  to  such  person,  which  may  be 
found  within  the  jurisdiction  of  the  Magistrate  of  the  District.  Such 
Warrant  may  be  executed  within  the  jurisdiction  of  the  Magistrate  of 
the  District,  and  it  shall  authorize  the  distress  and  sale  of  any  move- 
able property  belonging  to  the  accused  person  without  the  jurisdiction 
of  the  said  Magistrate,  when  endorsed  by  the  Magistrate  c!f  the  Dis- 
trict in  which  such  moveable  property  is  situated. 

397.  Whenever,  by  reason  of  default  of  appearance  by  the  person 
bailed,  the  Macristrate  is  of  opinion  that  PROCEEDINGS  should  be 
had  TO  COMPEL  PAYMENT  OP  the  PENALTY  mentioned  IN  the 
RECOGNIZANCE  OP  the  SURETY  or  sureties,  he  shall  give  notice 
to  the  surety  or  sureties  to  pay  the  same,  or  to  show  cause  why  it  should 
not  be  paid. 

If  such  penalty  be  not  jjaid  and  if  no  sufficient  cause  for  its  non- 
payment be  shown*  the  Magistrate  shall  proceed  to  recover  the  penalty 
from  such  surety  or  sureties  by  issuing  a  warrant  for  the  attachment 
and  sale  of  any  moveable  property  belonging  to  him  or  them  which 
may  be  found  within  the  jurisdiction  of  the  Magistrate  of  the  District. 
Bni'h  warrant  may  be  executed  within  the  jurisdiction  of  the  Magistrate 
of  the  District;  and  it  shall  authorize  the  distress  and  sale  of  an^  move- 
able property  belonging  to  the  surety  or  sureties  without  the  jurisdic- 
tion of  tne  said  Magistrate  when  endorsed  by  the  Magistrate  of  the 
District  in  which  such  moveable  property  is  situated. 

If  such  penalty  be  not  paid  and  cannot  be  recovered  by  such  at- 
tachment and  sale,  such  surety  or  sureties  shall  be  liable  to  confinement, 
by  order  of  the  Magistrate,  in  the  Civil  jail,  during  a  period  not  exceed- 
ing six  months. 

398.  The  powers  given  by  sections  396  and  397  may  be  exercised  b^ 
every  Criminal  Court  in  every  case  in  which  a  personal  recogni- 
zance or  bail  has  been  given  for  the  appearance  of  a  party  or  witness, 
if  default  is  made  by  the  non-appearance  of  such  party '  or  witness  be- 
fore such  Court  according  to  the  conditions  of  such  recognizance  or 
bail  : 

Provided  that  the  Magistrate  or  Court  MAY,  at  his  or  its  dis- 
cretion, REMrr  any  PORTION  OF  the  PENALTY  mentioned  in 
the  recognizance  of  the  accused  person  or  of  the  surety  or  sureties,  and 
enforce  payment  in  part  only  : 

All  orders  passed  by  any  Magistrate,  other  than  the  Magistrate  of 
the  District,  Under  this  section  or  section  396  or  397,  shall  be  AP- 
PEALABLE to  the  Magistrate  of  the  District,  or,  if  not  so  appealed, 
may  be  revised  by  him. 

A  High  Court  or  a  Court  of  Session  may  direct  anjr  Magistrate  to 
levy  the  amount  due  on  a  forfeited  bail-bond  executed  m  respect  of  at- 
tendance before  sach  High  Court  or  Court  of  Session, 

11 
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399.  When  any  person  i«<  required  by  any  officer  or  Criminal 
Conrt  to  give  bail,  except  in  cases  coming  niider  chapter  38, soch  olRoer 
or  Court  may  permit  such  person  to  DEPOSIT  a  sam  dT  money  or 
Government  promissory  notes  to  such  amount  as  it  may  fix  IN  LiEU 
OF  such  BAIL. 


CHAPTER  XXIX. 

Formation  of  lists  of  Jxirors  and  Assessors  and  their 
Attendance. 

400.  The  Sessions  Judge  and  the  Collector  of  the  District,  or  such 
other  officer  as  the  Local  Government  from  time  to  time  appoints  in 
this  behalf,  shall  prepare  and  make  out  in  alphabetical  order  a  LIST 
of  persons  residing  within  ten  miles  from  the  place  where  trials  before 
the  Court  of  Session  ai*e  held,  or  within  such  other  distance  as  the 
Lo<  al  Government  thinks  fit  to  direct,  who  are,  in  the  judgment  of  the 
Sessions  Judge  and  Collector  or  other  otlicer  as  aroresMO,  qualified  from 
their  education  and  ohai'acter  to  servo  as  jurors  or  as  assessors,  res- 
pectively. 

The  list  shall  contain  the  name,  place  of  abode,  and  quality  or  busi- 
ness of  every  such  person ;  and  if  the  person  is  a  European  or  an  Ame- 
rican, the  list  shall  mention  the  race  to  which  he  belongs. 

401.  COPIES  OP  SUCH  LIST  SHALL  BE  STUCK  UP 
in  the  ofSce  of  the  Collector  or  other  officer  as  aforesaid  and  in  the 
Court-houses  of  the  Magistrate  of  the  District  and  of  the  Chief  Civil 
Court,  and  in  some  conspicuous  place  in  the  town  or  towns  near  or  in 
the  Ticinity  of  which  the  persons  named  in  the  list  reside. 

To  every  such  copy  shall  be  subjoined  a  notice,  stating  that  objec- 
tions to  the  list  will  be  heard  and  determined  by  the  Sessions  Judge 
and  Collet  tor  or  other  officer  as  aforesaid  at  the  Sessions  Court-house, 
and  at  a  time  to  be  ujeutioned  in  the  notice. 

402.  For  the  hearing  of  such  objections  the  Sessions  Judge  shall 
sit  with  the  Collector  or  other  officer  as  aforesaid,  and  shall,  at  the  time 
and  place  mentioned  in  the  notice,  REVISE  THE  LIST  and  hear  the 
objections  (if  any)  of  persons  interested  in  the  amendment  thereof,  and 
shall  strike  out  the  name  of  any  person  not  suitable  in  their  judgment 
to  serve  as  a  juror  or  as  an  assessor,  or  who  may  avail  himself  df  the 
exemption  from  service  given  by  section  406  and  insert  the  name  of  any 
person  omitted  from  the  list  whom  they  deem  qui^ified  for  such 
service. 

In  the  event  of  a  difference  of  opinion  between  the  Collector  or 
other  officer  as  aforesaid  and  the  Sessions  Judge,  the  name  of  the  pro- 
posed Juror  or  Assessor  shall  be  omitted  from  the  list. 

A  copy  of  the  revised  list  shall  be  signed  by  the  Sessions  Judge  and 
Collector  or  other  officer  as  aforesaid  and  sent  to  the  Court  of 
Session. 
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Ajxj  order  of  the  Sessionn  Judofe  and  Collector  or  other  officer  as 
aforesaid  in  preparing  and  revising  the  list  shall  be  final. 

403.  The  list  so  prepared  and  revised  shall  be  AGAIN  REVIS- 
ED ONCB  IN  EVERY  YEAR. 

The  list  so  revised  shall  be  deemed  a  new  list  and  shall  be  sub- 
ject to  all  the  rales  herein  before  contained  as  to  the  list  originally 
prepared. 

404.  All  male  PERSONS  between  the  apjes  of  21  and  60,  resident 
within  the  local  limits  of  the  jurisdiction  of  tho  Coui*t  of  Session,  ex- 
cept tho^e  hereinafter  mentioned,  shall  be  deemed  CAPAHLE  of  serv- 
ing as  jurors  and  assessors,  and  shall  be  liable  to  be  summoned  accor- 
dingly. 

405.  Thefollowing  PERSONS  are  INCAPABLE  of  serving  as 
jurors  or  as  assessors,  namely  : — 

Persons  who  hold  any  ofTioe  in  or  under  the  said  Court. 

Persons  executing  any  duties  of  Polioeor  entrusted  with  any  Police 
functions. 

Persons  who  have  been  convicted  of  any  ofience  agiunst  the  State 
or  of  any  fraudulent  or  other  offence  whi<'n  in  the  judgment  of  tho 
Sessions  Judge  and  Collector,  renders  them  unfit  to  servo  on  tho 
jury. 

Persons  afflicted  with  any  infirmity  of  body  or  mind  sufficient  to 
incapacitate  them  from  serving. 

Persons  who,  by  habit  or  religious  vows,  have  relinquished  all  care 
of  worldly  affairs. 

406.  The  following  PERSONS  are  EXEMPT  from  the  liability  to 
serve  as  jurors  or  as  assessors,  namely  : — 

All  officers  in  oivH  employ  superior  in  rank  to  a  Magistrate  of  the 
district. 

Judges  and  other  Judicial  officers. 

Commissioners  and  Collectors  of  Revenue  or  Customs. 

All  persons  engaged  in  the  Prevontivo  Service  in  Ihe  Customs 
Dtepartment. 

All  persons  engacred  in  the  rolToction  of  the  revenue  whom  the 
Collector  thinks  fit  to  exentpt  on  the  ground  of  official  duty. 

Cliaplains  and  others  employed  in  religious  offices. 

All  persons  in  the  Militarv  Service,  except  when,  by  any  law  in 
force  for  the  time  being,  such  persons  are  specially  made  liable  to 
serve. 

Surgeons  and  others  who  openly  and  constantly  practise  in  tho 
profession  of  physic. 

Persons  employed  in  tho  Post  Office  and  Electric  Telegraph  De- 
partments. 

Persons  actually  officiating  as  priests  in  thoir  respective  religious. 
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All  persons  exempted  by  the  local  Government :  and  persons  ex- 
empted by  Government  from  personal  appearance  in  Coort  under  ths 
provisions  of  the  Code  of  Civil  Procedure,  sectipn  22. 

The  exemption  from  service  given  by  this  section  is  a  right  of 
which  each  person  exempted  may  avail  himself  or  not. 

Nothing  contained  in  this  section  shall  be  construed  to  disqualify 
any  such  person,  if  he  is  willing  to  serve  as  a  juror  or  as  an  assessor. 

The  Sessions  Judge  rnvkj  Issue  a  summons  to  any  exempted  P^^ou 
to  serve  as  an  assessor  or  juror  on  the  trial  of  a  European  &itish 
subject. 

407.  The  Court  of  Session  shall  ordinarily,  three  days  at  least  be- 
fore  the  time  fixed  for  the  holding  of  sessions,  send  a  precept  to  a  Ma- 
gistrate directing  him  to  sammon  as  many  persons,  named  in  the  said 
revised  list,  as  seem  to  the  Court  to  be  needed  for  trials  by  jury  and 
trials  with  the  aid  of  assessors  at  the  said  sessions,  the  number  to  be 
summoned  not  being  lees  than  double  the  number  required  for  any  case 
about  to  be  tried  at  such  sessions. 

The  names  of  the  persons  to  be  summoned  shall  be  drawn  by  lot 
in  open  Court,  excluding  those  on  the  revised  list  who  have  served 
within  six  months,  unless  the  number  cannot  be  made  up  without  them; 
the  names  so  drawn  shall  be  specified  in  the  precept  to  the  Magistrate. 

408.  When  a  trial  is  to  be  held  In  which  the  accused  person  or 
one  of  the  accused  persons  is  entitled  to  be  tried  by  a  jnry  constttuted 
under  the  provisions  of  section  234«  the  Court  of  Session  shall,  three 
days  at  least  before  the  day  fixed  for  holding  such  trial,  cause  to  be 
summoned,  in  the  manner  hereinafter  prescribed,  as  many  EURO- 
PBAN  AMD  AMERICAN  JURORS  as  are  required  for  the  trial,  if 
there  be  so  many  on  the  jury-list  of  the  District,  in  which  the  trial  is  to 
beheld. 

The  Court  shall  also  at  the  same  time  in  like  manner  cause  to  be 
summoned  the  same  number  of  other  persons  named  in  the  revised  list 
unless  such  number  of  such  other  persons  shall  have  b^n  already 
summoned  for  jury  trials  at  that  session. 

From  the  whole  number  of  persons  returned  the  jurors  who  are  to 
constitute  the  jury  shall  be  taken  by  lot  in  the  manner  prescribed  in 
section  240  until  a  jury  containing  the  proper  number  of  Europeans  or 
Americans,  or  a  number  approaching  thereto  as  nearly  as  possible  has 
been  obtained. 

If  a  jury  containing  the  requisite  number  of  Enro7)eans  and  Ame- 
ricans is  not  obtained,  the  accused  person  may  elect  to  be  tried  by  the 
Judge  with  the  aid  of  assessors ;  otherwise  he  shall  be  tried  by  the 
jury  obtained  by  the  means  aforesaid. 

409.  Every  SUMMONS  TO  a  JUROR  OR  ASSESSOR  shall 
be  in  writing,  and  shall  require  his  attendance  as  a  juror  or  assessor  at 
a  time  and  place  to  be  therein  specified. 

The  summons  or  a  copy  thereof  shall  be  served  on  every  juror  or 
assessor  personally. 
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If  the  juror  or  assessor  sammoned  be  absent  from  his  usual  place 
of  abode,  the  summons  may  be  left  for  him  there  with  some  adult  male 
member  of  his  family  residing  with  him. 

410.  The  Court  of  Session  may  direct  jurors  or  assessors  to  be 
summoned  at  other  periods  than  the  period  specified  in  section  4C 7, 
when  the  number  of  trials  before  the  Uourt  renders  the  attendance  of 
one  set  of  jurors  or  assessors  for  a  whole  session  oppressive,  or  when- 
ever  it  is  found  to  be  necessary. 

411.  If  any  person  summoned  to  serve  as  a  JUROR  or  ASSES- 
SOR be  IN  THE  SERVICE  OF  GOVERISMENT  or  of  a  Railway 
Company,  the  summons  shall  be  sent  to  him  through  the  head  officer  of 
the  office  in  which  he  is  employed;  and  the  Court  may  excuse  the  atten- 
dauce  of  such  person  if  it  appear,  on  the  representation  of  such  head 
officer,  that  the  person  summoned  cannot  serve  as  a  juror  or  assessor 
without  inconvenience  to  the  public  service. 

412.  The  Court  of  Session  may  EXCUSE  any  juror  or  assessor 
FROM  ATTENDANCE  for  reasonable  cause. 

413.  At  each  session  the  Court  shall  cause  to  be  Siade  a  LIST 
of  the  names  OF  THOSE  WHO  ISEKVt:  as  jurors  or  assessors  at 
such  session. 

Surh  list  shall  be  kept  with  the  revised  list  of  the  jurors  and  asses- 
sors prepared  under  section  402. 

A  reference  shall  be  made  in  the  margin  of  the  said  revised  list  to 
each  of  the  names  which  are  mentioned  in  the  list  prepared  under  this 
section. 

414.  Any  person  summoned  to  attend  as  a  JUROR  OR  as  an 
ASSESSOR  who,  without  lawful  excuse,  FAILS  TO  ATTEND  as 
required  by  the  summons,  or  who,  having  attended,  departs  without 
having  obtained  the  permission  of  the  Court,  or  fails  to  attend  after  an 
adjournment  of  the  Court  aflcr  being  ordered  to  attend,  shall  be  liable 
by  order  of  the  Court  of  Session  to  a  flue  not  exceeding  100  rupees. 

Such  fine  shall  be  levied  by  the  Magistrate  of  the  District  hj  at- 
tachment and  sale  of  any  moveable  property  belonging  to  such  juror 
or  assessor  within  the  jurisdiction  of  the  ISessions  Court  making  the 
order. 

In  default  of  recovery  of  the  fine  by  such  attachment  and  sale, 
such  jiiror  or  assessor  mav  be  imprisoned  in  the  civil  jail  for  the  space 
of  fifteen  days,  if  the  fine  be  not  sooner  paid. 


o6apter  XXX. 

Miscellaneous  Provisions. 

415.  The  seizure  by  any  Police  officer  of  PROPERTY  alleged  or 
SUSPECTED  TO  HAVE  BEEN  STOLEN,  or  found  under  circum- 
stances which  create  suspicion  of  the  commission  of  any  offence,  shall 
be  forthwith  reported  to  a  Magistrate,  who  shall  thereupon  make  such 
order  respecting  the  custody  and  production  of  such  property  as  he 
thinks  proper. 
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If  sach  property  id  of  a  perishable  natare,  or  if  it  appears  to  the 
Bfagistrate  tnat  its  sale  would  be  for  the  benefit  of  the  owner,  sach  Ma* 
gistrate  may  at  any  time  direct  it  to  be  sold,  and  shall  hold  the  pro* 
ceeds  of  such  sale  in  trust  for  the  owner,  subject  to  the  provisions  con* 
taiued  in  sections  461  and  471. 

416.  When  the  OWNER  of  any  such  property  is  UNKNOWN, 
the  Ma^aristrate  may  detain  it,  or  the  pro*  eeds  thereof,  if  sold,  and,  in 
case  of  such  detention,  shall  issue  a  proclamation,  specifjdng  the  arid* 
cles  of  which  such  property  consists  or  consisted,  and  requiring  any 
person,  who  may  have  a  claim  thereto  or  to  the  proceeds  thereof,  to  ap* 
pear  before  him  aud  establish  his  claim  within  six  months  fiom  the  date 
of  such  proclamation. 

417.  If  NO  PERSON  within  such  oeriod  ESTABLISHES  HIS 
CLAIM  to  such  pro|)erty  or  proceeds,  ana  if  the  person,  in  whose  pos* 
session  such  property  was  found,  is  unable  to  show  that  it  was  le^ly 
acquired  by  him,  such  property  shall  be  at  the  disposal  of  the  Govern- 
ment, aud  may  be  sold  under  the  orders  of  the  Magistrate  of  the  Dis* 
trict,  or  a  Md^istrate  of  a  Division  of  a  District,  or,  if  duly  authorized, 
a  Ma^intrateot  the  Ist  class;  or,  if  it  has  been  already  sold  by  the 
Man:istrate,  the  proceeds  thereof  shall  be  at  the  disposal  of  the  Govern'^ 
meut. 

An  APPEAL  shall  be  allowed,  to  the  Court  to  which  appeals 
against  Houteuces  would  lie,  in  the  case  of  every  order  passed  ondev 
this  section. 

418.  When  the  trial  in  any  Criminal  Court  is  concluded,  the  Court 
may  make  such  order  as  appi^ars  right  for  the  DISPObAL  OF  any 
FKOPKHTY,  I'KODUCED  before  it,  regarding  which  any  offence  ap* 
pears  to  have  been  committed. 

419.  Any  Court  of  appeal,  reference  or  revision  may  direct  any 
such  order  passed  by  a  Court  subordinate  thereto  to  be  stayed,  aud  may 
modify,  alter  or  annul  it. 

420.  The  ORDER,  passed  by  any  Court  under  section  481  and  491' 
MAY  BE  IN  THE  FORM  OF  A  REFERENCE  of  the  property  to- 
the  Mai^istrate  of  the  District,  or  to  a  Magistrate  of  a  Division  of  a  Dis» 
trict,  who  shall  in  such  cases  deal  with  it  as  if  the  property  had  been 
seized  by  the  I'olice  and  the  seizure  had  been  reported  to  him  in  the 
manner  hereinbefore  mentioned. 

421.  Subject  to  any  rules  that  may  l>e  passed  by  the  Loral  Go» 
vernment,  with  the  previous  sanction  of  the  Governor  General  of  In* 
dia  in  ('-ouMcil.  the  Criminal  Courts  may  order  payment  on  the  part  of 
(Government  of  the  reasonable  EXL^ENHBS  OF  any  COMPLAINANT 
OK  WITNESS  attending  for  the  purpose  of  any  trial  bet  ore  suclt 
Court  under  this  Act. 

422.  When  the  services  of  an  INTERPRETER  are  required  by 
any  Criminal  Conrt  for  the  interpretation  of  any  evidence  or  stote- 
meut,  he  shall  be  bound  to  state  the  true  interpretation  of  such  evi- 
dent e  or  statement. 


Digitized  by  VjOOQIC 


ACT    10  Of   1872.  LUNATICS.  87 

CHAPTER  XXXI. 
Lunatics. 

423.  When  any  person  charf^d  with  an  ofTonre  before  a  Macjij?. 
trate,  ompotout  to  try  the  case.  api>eai*8  to  such  Ma<:^istn\te  to  he  of 
unsound  mind  and  INCAPABLE  OF  MAKING  a  DliiFKNCK,  such 
Magistrate  Hhall  institute  an  inquiry  to  ascertain  the  fact  of  such  un- 
soundness rf  mind,  and  shall  cause  the  accused  person  to  bo  examined 
by  the  Civil  Surgeon  of  the  Distri*  t,  or  some  other  medical  olficer,  and 
thereupon  shall  examine  such  Civil  Sur^^eon  or  other  medical  ofliccr, 
as  a  witness,  and  shall  reduce  the  oxamiuatiou  into  writing. 

If  such  Magistrate  is  of  opinion  that  the  accused  person  is  of  un- 
sound mind,  he  shall  stay  furtner  pro  eedings  in  the  case. 

424.  When,  from  the  evidence  given  before  a  Masristratie,  there 
appears  to  be  sufficient  ground  for  believing  that  the  accused  person 
committed  an  act  which,  if  he  had  been  of  sound  mind,  would  have 
boon  an  offence  triable  exclusively  by  the  Court  of  Session,  and 
that  he  was  at  the  time  when  the  at  t  was  committed,  by  reason  of  un- 
soundness of  mind,  INCAPABLE  OP  KNOWING  THE  NATURE 
OF  THE  ACT  charged,  or  that  he  was  doing  what  was  wrong  or 
contrary  to  law,  such  accused  person  shall,  if  he  appears  to  be  sane  at 
the  time  of  inquiry,  be  sent  for  trial  by  the  Magistrate  before  the  Court 
of  Session  : 

If  such  ac<*used  person  is  a  European  British  subject,  the  Magis- 
rate  shall  follow  the  procedure  prescribed  in  Chapter  7. 

If  an  accused  person  appear  to  be  insane  at  the  time  of  inquiry,  the 
Magistrate  shall  act  in  the  manner  provided  in  the  last  preceding 
section. 

425.  If  any  person,  committed  for  trial  BEFORE  a  COURT  OP 
SESSION,  shall  at  his  trial  appear  to  the  Conrt  ta  be  of  imsonnd  mind 
and  INCAPABLE  OP  MAKING  HIS  DEFENCE,  the  Court  shall 
in  the  first  instance  try  the  fact  of  such  unsoundness  of  mind,  and  it 
satisfied  of  the  fact,  shall  give  a  special  judgment  that  the  accused  per^ 
son  is  of  unsound  mind  and  incapable  of  making  his  defence;  and 
thereupon  the  trial  shall  be  postponed. 

426.  Whenever  an  accused  person  is  found  to  be  of  unsound  mind 
and  incapable  of  m^ing  his  defence,  the  Magistrate  or  Court  of  Ses- 
sion, as  the  case  may  be,  IF  the  OFFENCE  of  which  such  person  is 
accused  be  BAILABLE,  may  release  such  person  on  sufficient  secu« 
rity  being  given  that  he  shall  be  properly  taken  care  of,  and  shall  be 

Ere  vented  from  doing  injury  to  himself  or  to  any  other  person,  and  for 
is  appearance  when  required. 

If  the  oflTence  be  NOT  BAILABLE,  or  if  the  required  bail  be  not 
given,  the  accused  person  shall  be  kept  in  safe  custody  in  such  place 
as  the  Local  Qovernment  to  which  the  case  shall  be  reported  shall 
direct. 

427.  Whenever  an  inquiry  or  trial  is  postponed  under  section  423 
or  section  425,  the  Magistrate  or  Court  of  Session,  as  the  case  may  be, 
may,  at  any  time,  RESUME  the  inquiry  or  TRIAL,  imd  require  the 
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accnfled  pernon,  if  detained  in  custody,  to  be  bronp^ht  before  snch  Ma- 
^ptrato  or  Court;  or,  if  the  accused  persoa  has  been  released  on  eecu- 
ritj,  may  require  his  appearance. 

The  surety  of  such  person  shall  be  bound,  at  any  time,  to  produce 
him  to  any  officer  whom  the  Maj^strate  or  Court  of  Session  appcHnts 
to  inspect  him  ;  and  the  certifi  ate  of  snch  officer  shall  have  the  same 
effei-t  as  the  certificate  of  an  Inspector  General  of  Prisons  or  the  Vui« 
tors  of  Lunatic  Asylums,  granted  Under  section  432. 

428.  If,  when  the  accused  person  appears  or  is  again  brought  be- 
fore the  Masrist  rate  or  the  Court  of  Session,  as  the  case  may  be  it  ap« 
pears  to  su.  h  Mafristrate  or  Court  that  the  ACCUSED  PERSON  is  IN 
A  P[T  STATE  OF  MIND  to  make  his  defence,  the  INQUIRY 
SHALL  PROCEED,  or  the  accused  person  shall  be  put  on  his  trial,  as 
the  case  may  require. 

If  it  appears  that  the  accused  person  is  still  of  unsound  mind,  and 
incapable  or  making  his  defence,  the  Magistrate  or  Court  of  Sessioft 
shall  again  act  according  to  the  provisions  of  section  423,  or  section 
425. 

429.  Whenever  any  PERSON  is  ACQUITTED  upon  the  ground 
that,  at  the  time  at  which  he  is  charged  with  having  committed  aa 
offence,  he  was,  by  reason  of  unsoundness  of  mind,  incapable  of  know* 
ing  the  nature  of  the  act  charged  or  that  he  was  doing  what  was  wrong' 
or  contrary  to  law,  the  FINDING  shall  state  specially  whether  suck 
person  committed  the  act  or  not. 

430.  Whenever  such  finding  states  that  the  accused  person  com* 
mitted  the  act  charged,  the  Magistrate  or  Court  of  Session,  before 
whom  the  trial  was  held,  shall,  if  the  act  charged  would,  but  for  the 
incapacity  found,  have  amounted  to  an  offence,  order  such  PERSON 
TO  BE  KEPT  IN  SAFE  CUSTODY,  in  such  phwje  and  manner  as 
to  the  Magistrate  or  Court  of  Session  seems  fit^  and  ishall  report  the 
case  for  the  order  of  the  Local  Government. 

The  Local  Government  may  order  snch  person  to  be  kept  in  safe 
custody  in  a  Lunatic  Asylum  or  other  suitable  place  of  safe  custody. 

431.  When  any  person  is  confined  under  the  provisions  of  section 
426  or  section  430,  the  INSPECTOR  GENERAL  OF  PRISONS,  if 
such  person  is  confined  in  a  jail,  OR  the  VISITORS  OF  the  LUNA- 
TIC ASYLUMS  or  any  two  of  them,  if  he  is  confined  in  a  Lunatic 
Asylum,  may  visit  him  in  order  to  ascertain  his  state  of  mind ;  and  he 
shall  be  visited  once  at  least  in  every  six  months  by  such  Inspector 
General  or  by  two  of  such  Visitors  shall  make  a  special  report  to  the 
Local  Government  as  to  the  state  of  mind  of  such  person. 

432.  If  such  person  is  confined  under  section  426,  and  such  In- 
spector General  or  Visitors  as  aforesaid  shall  CERTIFY  THAT,  in 
his  or  their  opinion,  such  PERSON  IS  CAPABLE  OF  MAKING 
HIS  DEFENCfE,  he  shall  bo  taken  before  the  Magistrate  or  Court  o€ 
Session,  as  the  case  may  be,  at  such  time  as  such  Magistrate  or  Court 
of  Session  appoints ;  and  such  Magistrate  or  Court  shall  deal  with  such 

?erson  under  the  provisions  of  section  428 ;  and  the  certificate  of  such 
nspector  General  or  Visitors  as  aforesaid  shall  be  receivable  as  evi- 
dence. 
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438.  If  Buch  person  is  confined  under  the  provisions  of  section 
430,  and  sach  Inspector  General  or*  Visitors  as  aforesaid  CERTIFY 
THAT  in  his  or  their  judgment,  he  MAY  BE  DISCHARGED  with- 
out danger  of  his  doing  injury  to  himself  or  to  any  other  person,  the 
Local  Government  may  thereupon  either  order  him  to  be  discharged ; 
or  to  be  detained  in  custody ;  or  to  be  transferred  to  a  public  Lunatio 
Asylum,  if  he  has  not  been  already  sent  to  such  an  Asylum ;  and  may 
appoint  a  commission,  consisting  of  a  judicial  officer  not  below  the 
grade  of  a  Sessions  Judge,  and  two  medical  officers,  whereof  the  chief 
medical  officer  attached  to  the  Lunatic  Asylum  shaU  be  one. 

The  said  commission  shall  make  formal  inquiry  into  the  state  of 
mind  of  such  person,  taking  such  evidence  as  is  necessary,  and  shall 
report  to  the  Local  Grovcmment  who  may  order  his  discharge,  or  de- 
tention as  to  it  may  seem  fit. 

434.  Whenever  any  EELATIVE  OR  FRIEND  OF  any  PER- 
SON  DETAINED  under  the  provisions  of  section  430  is  desirous  that 
he  shall  be  delivered  over  to  his  care  and  custody  the  Looal  Government 
upon  the  application  of  such  relative  or  friend  and  on  his  giving  securi- 
ty to  the  satisfaction  of  such  Government  that  the  person  detained  shall 
he  prevented  from  doing  injury  to  himself  or  to  any  other  person  may 
make  an  order  that  such  person  may  be  delivered  to  such  relative  or 
friend. 

Whenever  such  person  is  so  delivered  over,  it  shall  be  upon  condi- 
tion that  he  shall  be  subject  to  the  inspection  of  such  officer  as  the  Lo- 
cal Government  appoints,  and  at  such  times  as  such  Government 
directs. 

The  provisions  of  Sections  431  and  433  shall  apply  to  persons  detain- 
ed under  the  provisions  of  this  section;  and  the  certificate  of  the  inspect- 
ing officer  appointed  under  this  section  shall  be  dealt  with  as  a  certi- 
ficate of  the  Inspector  General  of  Prisons,  or  the  Visitors  of  Lunatic  Asy- 
lums under  the  said  sections. 


CHAPTER  XXXTT. 
Contempts  of  Court. 

435.  When  any  such  OFFENCE  as  is  described  in  sections  175, 
178,  179,  180,  or  228  of  the  Indian  Penal  Code  is  COMMITTED 
IN  the  view  or  presence  of  any  Civil,  Criminal,  or  Revenue  COURT, 
the  Court  may  cause  the  ofiender,  whether  he  be  a  European  British 
subject  or  not,  to  be  detained  in  custody ;  and,  at  any  time  before  the 
rising  of  the  Court  on  the  same  day,  may  take  cc^nizance  of  the  ofience; 
and  acyudge  the  offender  to  punishmet  by  FINE  NOT  EXCEEDING 
TWO  HUNDRED  RUPEES,  and  in  default  of  payment,  by  imprison- 
ment in  the  civil  jail  for  a  period  not  exceeding  one  month,  unless  such 
fine  be  sooner  paid. 

12 
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In  every  fluch  cafle  the  Court  ahall  record  the  facts  constitnting 
the  offonce,  with  any  statement  the  offender  may  make,  as  well  as  the 
finding  and  sentence 

If  the  oflTence  is  nnder  section  228  of  the  Indian  Penal  Code,  the 
record  must  show  the  nature  and  stage  of  the  judicial  proceeding  in 
which  such  public  servant  was  sitting,  and  the  nature  of  the  interrup- 
tion or  insult  offered. 

436.  If  the  Court,  in  any  case,  considers  that  a  person,  accused 
of  any  such  offence,  should  be  imprisoned  otherwise  than  in  default  of 
Davmentof  fine,  or  that  a  FINE  EXCEEDING  TWO  HUNDRED 
Rupees  should  be  imposed  upon  him,  such  Court,  after  recording 
the  fai'ts  constituting  the  offence,  and  the  statement  of  the  a*  cused  per- 
son as  before  provided,  SHALL  FORWARD  THE  CASE  TO  a 
MAGISTRATE^  or,  if  the  accused  person  be  a  European  British 
subject,  to  a  Magistrate  of  the  first  class  who  is  a  Justice  of  the 
Peace  and  a  European  British  subject;  and  shall  cause  bail  to  be 
taken  for  the  appearance  of  such  accused  person  before  such  Magistrate, 
or,  if  sufficient  bail  be  not  tendered,  shall  cause  such  person  to  be  for- 
warded under  custody  to  such  Magistrate. 

If  the  case  be  forwarded  to  a  Magistrate,  he  shall  proceed  to  try 
the  accused  person  in  the  manner  provided  by  this  Act  for  trials  before 
a  Magistrate;  and  such  Magistrate  may  adiudge  the  offender  to  punish- 
ment, as  provided  in  the  section  of  the  Indian  Penal  Code  under  which 
he  is  charged. 

If,  in  the  case  of  a  EUROPEAN  BRITISH  SUBJECT,  the  Ma- 
gistrate  to  whom  he  is  forwarded  considers  the  offence  to  require  a 
more  severe  punishment  than  he  is  competent  to  award  nnder  Chapter 
7  of  this  Act,  he  may  commit  the  offender  to  the  Sessions  Court. 

In  no  case  tried  under  this  section  shall  any  Magistrate  adjudge 
imprisonment  or  a  fine  exceeding  200  rupees  for  any  contempt  com- 
mitted in  his  own  presence  against  his  own  Court. 

437.  When  any  Court  has  adjudf^ed  an  offender  to  punishment,  or 
forwarded  him  to  a  Magistrate  for  trial  for  refusing  or  omitting  to  do 
anything  which  he  was  lawfully  required  to  do,  or  for  any  intentional 
insult  or  interruption,  the  Court  may  discharge  the  offender,  or  remit 
the  punishment,  on  his  SUBMISSION  to  the  order  or  recjuisition  of 
such  Court,  OR  on  APOLOGY  being  made  to  its  satisfaction. 

When  any  such  offence  as  is  described  in  Chapter  10  of  the  Indian 
Penal  Code,  (except  sections  175, 178,  179,  180,  and  228,)  is  committed 
in  contempt  of  the  lawful  authority  of  any  Civil,  Criminal,  or  Revenue 
Court  by  a  EUROPEAN  BRITISH  SUBJECT,  such  offence  shall  be 
cognizable  onlv  by  a  Magistrate  of  the  1st  class  who  is  a  Justice  of  the 
Peace  and  a  European  British  subject ;  and  such  Magistrate  may  deal 
with  the  offender  on  conviction  in  the  same  manner  as  is  provided  in 
that  behalf  in  section  74. 

If  such  Magistrate  considers  the  offence  to  require  a  more  severe 
punishment  than  he  is  competent  to  award  under  the  said  section,  he 
may  commit  the  offender  to  the  Sessions  Court. 
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PART  X. 
Charge,  Judgment,  and  Sentence. 


CHAPTER  XXXIII. 
Of  the  Charge. 


Form  of  Charges. 

439.  The  charge  shall  state  the  offence  with  which  the  accused 
person  is  charged. 

If  the  law  which  creates  the  offence  gives  it  any  specific  name,  the 
offence  may  be  described  in  the  charge  by  that  name  only. 

If  the  law  which  creates  the  offences  does  not  give  it  any  specific 
name,  so  much  of  the  definition  of  the  offence  must  be  stated  as  to  give 
the-  prisoner  notice  of  the  matter  with  which  he  is  charged. 

The  Act  and  section  or  sections  of  the  Act  against  which  the  of- 
fence is  said  to  have  been  committed  must  bo  referred  to  in  the  charge. 

The  fact  that  the  charge  is  mode  shall  be  equivalent  to  a  statement 
that  every  legal  condition,  necessary  by  law  to  constitute  the  offence 
charged,  was  fulfilled  in  the  particular  case. 

The  charge  may  be  written  either  in  English  or  in  the  LANGU- 
AGE of  the  district.  If  not  written  in  a  languaj^e  understood  by  the 
prisoner,  it  must  be  read  to  him  in  a  language  which  he  understands. 

If  the  accused  person  has  been  previouHly  convicted  of  any  offence 
and  if  it  is  intended  to  prove  such  PREVIOUS  CONVICTION  for 
the  purpose  of  aftecting  the  punishment  which  is  to  be  awarded,  the 
fact  of  the  previous  conviction  must  bo  stated  in  the  charge.  If  it  is 
ommitted,  it  may  be  added  at  any  time  before  sentence  is  passed,  but 
not  afterwards. 

TlliMiraiions. 
(a).    A  is  chai^g«d  with  the  mnrder  of  B. 

Thi«  is  equivalent  to  a  statement  that  A*a  act  fell  within  the  definition  of  mnrdor  given 
in  sections  299  and  300  of  the  Indian  Penal  Code  :  that  it  did  not  fall  within  any  of  the  gene- 
ral exceptions  of  the  Penal  Code:  that  it  did  not  fnll  within  any  of  the  five  exceptions  to 
section  .HOO,  or  that  if  it  did  fall  within  exoepticm  1,  one  or  other  of  the  three  provisos  to  that 
exception  applied- to  it. 

[h).  A  is  charged  under  section  326  of  the  Indian  Penal  Code  with  voluntarily  causing 
grievous  hurt  to  B,  by  means  of  an  instmmeat  tbr  shooting  :  this  is  equivalent  to  a  statement 
that  the  i-ase  was  not  provided  for  b^  section  335  of  the  uidian  Penal  Code,  and  that  the 
general  exeeptions  did  not  apply  to  it. 

(e).  A  is  accused  of  murder  cheating,  theft  and  extortion,  adultery  or  criminal  intimi- 
dation, or  using  a  false  property-mark.  The  charge  may  state  that  A  committed  murder,  or 
cheating,  or  theft,  or  extortion  or  adultery,  or  oriininal  intimidation,  or  that  he  used  a  faluo 
pioperty  mark,  without  reference  to  the  definitions  of  those  crimes  contained  in  the  Penal 
Code  ;  but  the  sections  under  which  the  offence  is  punishable  must  in  each  instance,  be  refer- 
red to  on  the  cliarge. 

{d).  A  is  charged  under  section  l&l  of  the  Indial  Penal  Code  with  intentionally  obstruct- 
ing a  sale  of  property  offeted  for  sale  by  the  lawful  authority  of  a  public  servant.  The  chiu^ 
should  be  in  those  words. 
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440.  The  charge  shall  contain  gnch  PARTICULABS  AS  TO  the 
TIME  and  PLACE  of  the  alleged  offence  and  the  person  agamst 
whom  it  was  committedt  &8  are  reasonably  suflioient  to  give  notice  to 
the  aocnsed  person  of  the  matter  with  which  he  is  charg^. 

441.  When  the  nature  of  the  case  is  such  that  the  particulars 
mentioned  in  sections  439  and  440  do  not  give  snfficient  notice  to  the 
accused  person  of  the  matter  with  which  he  is  charged,  the  charge  shall 
also  contain  such  PARTICULABS  OF  the  MANNER  IN  WHICH 
the  all^ired  offence  was  COMMITED  aa  will  be  sufficient  for  tiii^ 
purpose. 

JllvaircU{(m8. 

(a.)  A  ic  MCtMed  of  the  theft  of  a  certain  artide  at  a  certain  time  and  pUee.  TIm 
diargeneed  not  eet  out  the  manner  in  which  the  theft  wia  effected. 

\h.}  A  is  aocnsed  of  cheating  B  at  a  giren  time  and  i4aoe.  The  diarge  mnst  aet  oat  tfas 
manner  lA  which  A  cheated  B. 

(«.)  A  is  accused  of  giving  false  eridenoe  at  a  gi^en  time  and  place.  The  charge  mvat 
set  out  that  portion  of  the  evidence  given  by  A  which  is  allied  to  be  false. 

{d.)  A  is  aocnsed  of  obstructing  B,  a  pablic  servant,  in  disohaige  of  his  pnblie  f\anctiona 
at  a  ffiven  time  and  nUce.  The  obuge  mnstset  out  the  manner  in  which  A  obstructed  B  in 
the  &obaxge  of  his  AiDctiona, 

(f.)  A  is  accused  of  the  murder  of  B  at  a  given  time  and  place.  Tlie  diarge  need  not 
state  the  manner  in  irtoch  A  murdered  B. 

(/.)    A  is  accused  of  disobeying  a  direction  of  the  law  witii  intent  to  save  B  from  punish* 
The  charge  must  set  out  the  disobedience  charged  and  the  law  infruiged. 


1 
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442.  The  charge  may  be  in  the  FORM  given  in  the  third  schedule 
to  this  Actor  to  the  like  effect, 

443.  No  ERROR  either  in  the  way  in  which  the  offence  is  stated 
or  in  the  particulars  required  to  be  stated  in  section  441,  and  no  OMIS- 
SION to  state  the  offence,  or  to  state  those  particulars,  shall  be  regard- 
ed at  any  stage  of  the  case  as  material,  unless  the  person  accused  was 
in  fact  misled  by  such  error  or  omission. 

Jlluatrationa. 

(a.)  A  is  oiiaTB«d  under  section  242  of  the  Indian  Penal  Code  with  "  having  been  in  pos- 
session of  counterfeit  coin,  having  known  at  the  time  when  he  became  possessed  thereof  that 
such  coin  was  counterfeit."  The  word  "  fraudulently"  being  omitted  in  the  chaige.  Unless 
it  appears  that  A  was  in  fact  misled  by  this  omission,  the  error  shall  not  be  regar&d  aa  ma- 
terial 

(b.)  A  is  charged  with  cheating  B,  and  the  manner  in  which  he  cheated  B  is  not  set  out 
in  the  charge,  or  is  set  out  innonrctly.  A  defends  himself,  calls  witnesses,  and  gives  his  own 
account  of  the  transaction.  The  Court  may  infer  from  this  that  the  omission  to  set  out  the 
manner  of  the  cheating  is  not  material. 

(o.)  A  is  charged  with  cheating  B,  and  the  manner  in  which  he  cheated  B  is  not  set  out 
in  the  charge.  There  wore  many  transactions  between  A  and  B,  and  A  had  no  means  of 
knowing  to  which  of  them  the  charge  referred,  and  offered  no  defraice.  The  Court  may  infer 
tsom  Huch  facts  that  the  omissicm  to  set  out  Uie  manner  of  the  cheating  was  in  this  oaae  a 
material  error. 

(d.)  A  is  charged  with  the  murder  of  Khnda  Baksh  on  the  2tst  January.  In  fi&ct  the 
muraered  Person's  name  was  Uaidar  Baksh  and  the  date  of  the  murder  was  the  2t>th  Janua- 
ry. A  was  never  charged  with  any  murder  but  one  and  hod  heard  the  inqniiy  before  the 
Magistrate  which  referred  exrlusivply  to  the  cose  of  Haidar  Baksh.  The  Court  m*y  infer 
from  tlicse  facts  that  A  was  not  misled,  and  that  the  error  in  the  chajge  was  immaterial. 

{e.)  A  was  charged  with  murdering  Haidar  Baksh  on  the  20th  January  and  Khnda  Baksh 
(who  tried  to  arrest  nim  for  that  murder)  on  the  21st.  January.  When  charged  for  the  mur- 
der of  Haidar  Baksh  he  was  tried  for  the  murder  of  Khuda  Baksh.  The  witnesses  present 
in  his  defeiu:e  were  witnesses  in  the  case  of  Haidar  Baksh.  The  Court  may  infer  from  this 
that  A  wod  minded,  and  that  the  error  was  material. 
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Any  ACCUSED  person  MAY  APPLY  to  the  Court  by  which  he  is 
tried  FOR  an  AMENDMENT  of  the  charge  made  against  him  ;  and  in 
considering  whether  any  error  in  a  charge  did  in  fact  mislead  the  ac- 
cused person  the  Court  shall  take  into  account  the  fact  that  he  did 
or  did  jiot  make  such  an  application. 

445.  Any  COURT  MAY,  either  upon  the  application  of  the  ac- 
cosed  person,  or  upon  its  own  motion,  AMEND  or  alter  any  charge  at 
any  stage  of  the  proceedings  before  judgment  is  signed,  or,  in  cases  of 
trials  before  a  Court  of  Session,  before  the  verdict  of  the  jury  is  deliver- 
ed or  the  opinion  of  the  assessors  is  expressed.  Such  amendment  shall 
bo  read  and  explained  to  the  accused  person. 

446.  If  a  prisoner  is  committed  to  the  Court  of  Session,  either 
without  any  charge  at  all,  or  upon  a  charge  which  the  Court,  upon  re- 
ference to  the  proceedings  before  the  committing  Magistrate,  considers 
improper,  the  COURT  OF  SESSION  MAY  DRAW  UPa-CHARUB 
for  any  offence,  which  it  considers  to  be  proved  by  the  evidence  taken 
l>efore  the  committing  Magistrate.  A  copy  of  such  charge  shall  be 
given  to  the  accused  person. 

447.  If  the  amendment  or  alteration  is  such  that  proceeding  im* 
mediately  with  the  trial  is  not  likely,  in  the  opiuion  of  the  Court,  to 
prejudice  the  accused  person  in  his  defence,  it  shall  be  at  the  discretion 
of  the  Court,  after  making  such  amendment  or  alteration,  to  proceed 
with  the  trial  as  if  the  amended  charge  had  been  the  original  charge. 

448.  If  the  amendment  or  alteration  is  such  that  proceeding  im- 
mediately with  the  trial  is  likely,  in  the  opinion  of  the  Court,  to  pre- 
judice the  accused  person  in  his  defence,  the  Court  may  either  direct  a 
NEW  TRIAL,  OR  SUSPEND  the  TRIAL  for  such  period  as  may 
be  necessary  to  enable  the  accused  person  to  make  his  defence  to  the 
amended  or  altered  charge  ;  and,  after  hearing  his  defence,  the  Court 
may  further  adjourn  the  trial,  to  admit  of  the  appearance  of  any  wit- 
ness, whose  evidence  the  Court  may  consider  to  bo  material  to  the  c  as© 
or  whom  the  accused  person  may  wish  to  bo  summond  in  his  defence. 

449.  In  all  cases  of  amendment  or  alteration  of  a  charge,  the  pro- 
secutor and  accused  person  shall  be  ALLOWED  TO  RECALL  and 
examine  any  WITNESS  who  may  have  been  examined. 

460.  IF  the  offence  stated  in  the  new  charge  be  one  for  which 
PREVIOUS  SANCTION  is  NECESSARY,  the  case  shall  not  bo 
proceeded  with  until  such  sanction  is  obtained ;  unless  sanction  has 
been  already  obtained  for  a  prosecution  on  the  same  facts  as  those  on 
which  the  new  charge  was  based. 

451.  If  any  Appellate  Court,  or  the  High  Court  in  the  exercise  of 
its  powers  of  revision,  is  of  opinion  that  any  PERSON,  CONVICTED 
of  an  offence,  was  in  fact  MISLED  in  his  defence  BY  an  ERKOR  IN 
THE  CHARGE,  it  shall  direct  a  new  trial  to  be  had  upon  a  charge 
amended  in  whatever  manner  it  thinks  proper. 

If  such  Court  is  of  opinion  that  the  facts  of  the  case  are  such  that 
no  valid  charge  could  be  preferred  against  the  person  accused  in  res- 
pect of  the  facts  proved,  it  shall  quash  the  conviction. 
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Illustratton. 
A  IB  ronTioted  of  na  offence  under  Section  188  of  the  Indian  Penal  Code  npoo  a  ebas^e 
whii:h  omits  to  state  that  A  kxww  that  he  waa  dirocted  to  abstain  from  a  certain  act  bjr  aa 
or'ler  promulgated  bjr  a  public  servant  lawfully  erapowwed  to  promulgate  such  order.  If 
tho  Court  thinks  it  probable  that  A  liad  such  knowledge,  and  that  he  waa  misled  in  his  de- 
fiiire  by  the  oraiasitm  from  the  charge  of  the  statement  that  he  had  it,  it  shall  direct  a  xkew 
tri»l  upon  an  amended  change ;  but  if  it  appears  probable  trom  the  proceedings  that  ▲  faad 
no  such  knowledge,  it  shall  quash  the  convictiim. 

Joinder  of  COiarges. 

452.  There  mnsfc  be  a  SEPARATE  CHARGE  FOR  EVERY 
DISTINCT  OFFENCE  of  which  any  person  is  accused,  and  every 
!^iic*h  charge  must  be  tiied  separately  except  in  tho  cases  hereinafter 
excopted. 

Illusfration. 

A  is  a^vmsed  of  a  theft  on  one  occasi«>n,  and  of  causing  grievous  hurt  on  another  oceaajoii* 
A  niUHl  be  sc^mratcly  charged  and  sct>arately  triod  for  the  theft  and  the  causing  grievous 
hui-t. 

4'>3.  When  a  person  is  accused  of  more  OFFENCES  than  one 
OF  THE  SAME  KIKU  COMMITTED  AVITHIN  ONE  YEAR  of 
each  other,  he  may  be  charprtMl  and  tried  at  the  same  time  for  any  num- 
ber of  them  not  exceeding  three. 

E.t'idiin'Uion. — CfTences  are  said  to  be  of  the  same  kind  under  this 
section  il'  they  fall  within  the  provisions  of  section  455. 

454.  I  — If  in  one  set  of  facts  so  connected  together  as  to  form 
the  same  transaction,  more  ollences  than  one  are  tommitted  by  the 
same  person,  he  may  be  charged  with  and  tried  for  every  such  ofiTenee 
at  the  same  time. 

II. — If  a  single  a^t  falls  within  two  separate  definitions  of  any  law^ 
in  force'for  tho  time  b^ing,  by  which  offences  are  defined  or  punished, 
the  person  who  does  it  may  be  charged  with  each  of  the  otfences  so 
committed,  but  he  must  not  receive  a  more  severe  pnnishmeut  than 
could  be  awarded,  by  the  Court  which  tries  him,  for  either. 

Ill — If  several  facts  of  which  one  or  more  than  one  would  by 
itself  constitute  an  offence  form,  when  combined,  an  offence  under  the 
provisions  of  any  law,  in  force  for  tho  time  being,  by  which  offences  are 
defined  or  punished,  a  person  who  does  them  may  be  charged  with 
every  offence  which  he  may  have  committed,  but  he  must  not  receive 
for  such  offences,  collectively,  a  punishment  more  severe  than  that 
which  might  have  been  awarded,  by  the  Court,  trying  him,  for  any  one- 
of  such*  offences,  or  for  the  offence  formed  by  then*  combination. 

lUustrations, 
To  paragraph  I. 

{a)  A  rescues  B,  a  person  in  lawful  custody,  and  causes  grievous  hurt  to  C,  a  constable 
in  whoso  custody.B  was.  A  may  be  separately  charged  with,  convicted  of  and  punished'  for 
offences  under  Sections  225  and  333,  Indian  Penal  Code. 

{h)  A  has  in  his  possession  several  counterfeit  seals  with  the  intention  of  committing 
sftventl  forgeries.  A  may  be  separately  charged  withj  convicted  of  and  punished  for  the  poa- 
srsKion  of  each  seal  for  a  distinct  forgery,  under  Section  473,  the  Penal  Code. 

(r)  A,  with  intent  to  cause  injury  to  B,  institutes  proceedings  against  him  knowing 
tliere  is  no  just  or  lawful  g^round  for  such  proceedings.  A  also  £vlselv  charges  B  with  having 
committed  an  offence.  A  may  be  sepjiritely  diarged  with,  convicted  of  and  punished  fta 
two  offences  under  S<^cUon  211,  Indian  Penal  Code. 
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{d)  A,  with  intent  to  injnre  B,  brings  a  false  charge  against  him  of  having  oommittM 
an  offence.  On  the  trial,  A  gives  false  evidence  against  B.  A  may  be  st-parately  charjfed 
with,  convicted  of  and  punished  for  offences  under  Sections  211  and  194,  or  195,  Indian 
Penal  Code. 

^e)  A,  knowing  that  B,  a  female  minor,  has  been  kidnapped,  wrongfully  oonflbes  her  and 
detains  her  as  a  slave.  A  may  be  separately  charged  with,  convicted  of  and  punished  for 
offences  under  Sections  366  (read  with  367)  and  370,  Indian  Penal  Code. 

(f)  A,  with  six  others,  commits  the  offences  of  rioting,  grievous  hurt  and  of  a.i«aulting 
a  public  servant  engaged  in  supresaing  a  riot,  A  may  be  separately  chagod  with,  convicted  of 
and  punished  for  offences  under  Sections  147,  325  and  152,  Indian  Penal  Code. 

ig)  A  criminally  intimidates  B.  C  and  D  at  the  s-ame  Hme.  A  may  be  separately  charg- 
ed with,  convicted  of  and  punished  for  each  of  the  three  offences  under  Section  50C,  Indian 
Penal  Code. 

{h)  A  intentionally  causes  the  death  of  three  persons  by  upsetting  a  boat.  A  may  be 
separately  charged  with,  convicted  of  and  punished  for  thre«  offences  under  Section  S02, 
Indian  Penal  Code. 

To  paragraph  n. 

(0  A  commits  mischief  by  cutting  down  a  tree  in  a  Government  forest.  The  tree  over- 
hangs the  bank  of  a  river  and  (alls  into  the  stream.  A  commits  theft  by  having  severed  the  tree 
and  by  floating  it  down  the  river  to  his  village,  where  he  sells  it.  A  may  be  separately 
chaived  with  and  convicted  of  offences  under  Sections  426  and  379,  Indian  Penal  Code  ;  but 
the  Court  which  tries  him  may  not  inflict  a  more  severe  sentence  than  if  it  had  convicted 
liim  under  Section  379  only. 

(j)  A  wrongfully  strikes  B  with  a  cane.  A  may  be  separately  chjirged  witJi  and  con- 
victed of  offences  under  Sections  362  and  323  of  the  Indian  Penal  Code :  but  the  Court  which 
tries  him  may  not  inflict  a  more  severe  sentence  than  if  it  had  convicted  him  under  Section 
823  only. 

[k)  A  wrongfully  kiUs'a  buflklo  worth  sixty  rupees,  belonging  to  B,  and  then  takes 
away  the  carcase  in  a  manner  amounting  to  th^t.  A  may  be  separately  c^rged  with  and 
coovicted  of  offences  under  Sections  429  and  379,  Indian  Penal  Code ;  but  the  Court  which 
tries  him  may  not  inflict  a  more  severe  sentence  than  if  it  had  convicted  him  under  Section 
429  only. 

(/)  Several  stolen  sacks  of  com  are  made  over  to  A  and  B,  who  know  they  are  stolen 
property.  A  and  B  thereupon  assist  each  other  to  conceal  the  sarks  at  the  bottom  of  a 
grain-pit.  A  and  B  may  be  separately  charged  with  and  convicted  of  offences  under  Sections 
411  and  414,  Indian  Penal  Code  :  but  the  Court  which  tries  them  may  not  inflict  a  severer 
sentence  than  if  it  had  convicted  ihem  under  one  of  those  Sections  only. 

(m)  A  uses  a  forged  document  in  evidence  in  order  to  convict  B  a  public  servant,  of  an 
oftence  under  Section  167.  A  may  be  separately  charged  with  and  convicted  of  offences 
under  Sections  471  (read  with  466)  and  196  of  the  Indian  Penal  Code ;  but  the  Court  wliich 
tries  him  may  not  inflict  a  severer  sentenoe  than  if  it  had  convicted  him  under  one  of  those 
Sections  only. 

To  paragraph  m. 

(n)  A  commits  house-breaking  by  dav  with  intent  to  commit  adulterv,  and  commits,  in 
the  house  so  entered,  adultery  with  B's  wife.  A  may  be  separately  charged  with  and  convict- 
ed of  offences  under  Sections  454  fuid  497.  Indian  Penal  Code ;  but  the  Court  which  tries  him 
may  not  inflict  a  severer  sentence  than  if  it  had  convicted  him  under  Section  497  only. 

[o)  A  robs  B,  and,  in  doing  so,  voluntarily  causes  hurt  to  him.  A  may  be  separately 
charged  with  and  convicted  of  offences  under  Sections  323, 392  and  394  of  the  Indian  Penal 
Code ;  but  the  Court  which  tries  him  may  not  inflict  a  severer  sentenoe  than  if  it  had  convict- 
ed him  under  Section  392  or  384  only. 

(p)  A  entices  B,  the  wife  of  C,  away,  and  then  commits  adultery  with  her.  A  may  be 
separately  chaived  with  and  convicted  of  offences  under  Sections  498  and  497,  Indian  Penal 
Code :  but  the  Court  which  tries  him  may  not  inflict  a  severer  sentence  than  if  it  had  con- 
victed him  under  Section  497  only. 

455.  If  a  single  act  or  set  of  acts  is  of  such  a  nature  that  it  ia 
DOUBTFUL  WHICH  OF  SEVERAL  OFFENCES  the  facts  which 
can  bo  proved  will  constitute,  the  accused  person  may  be  charged  with 
having  committed  any  such  offence ;  and  any  number  of  such  charges 
may  be  tried  at  once,  or  he  may  be  charged  in  the  alternative  with 
having  committed  some  one  of  the  said  offences. 
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Illugfraiion. 

A  i«  fxnnfd  of  an  act  which  may  amount  to  either  Uieft,  rewiring  stolen  prnfief^. 
criminal  breach  of  trust,  or  cheating.  He  may  hi  charged  separ&tdy  with  theft,  crimnal 
breach  of  tntat,  and  cheating,  or  he  maybe  charged  with  having  committed  either  th^t  or 
criminal  breach  of  trast  or  cheating. 

456.  If  in  the  case  mentioned  in  the  last  section,  one  charge  only 
is  brought  against  an  aocosed  person,  and  it  appears  in  evidence  thi^ 
he  committed  a  difieront  offence,  for  which  he  might  have  been  charged 
under  the  provisions  of  that  section,  he  may  be  convicted  of  the  offence 
which  he  ifl  shown  to  have  committed,  aithoagh  he  was  not  charged 
with  it. 

lUusiration, 
A  in  charged  with  theft.    It  appears  that  he  eommited  criminal  breach  of  tmst  or  reeeiv- 
tog  stolen  goods.    He  mair  be  convicted  of  ertminal  breach  of  tnist  or  zeoeiTing  stolen  goods* 
tiioogh  he  waa  not  chaxged  with  it 

457.  When  a  person  is  charged  with  an  offence,  and  PABT  OP 
THE  CHARGE  is  NOT  PROVED,  but  the  part  which  is  proved 
amonnts  to  a  different  offence,  he  ma7  be  convicted  of  the  offence, 
which  he  is  proved  to  have  committed,  thoagh  he  was  not  charged 
with  it. 

lUustraMonB. 

{a).  A  is  charged  nnder  section  407,  Indian  Penal  Code,  with  criminal  breach  of  Justin 
respoct  of  property  entrusted  to  him  as  a  carrier.  It  appeaJrs  that  he  did  commit  criminal 
breach  of  trust  under  section  406  in  respect  of  the  proper^,  but  that  it  was  not  entrusted  to 
him  a«  a  carrier.    He  may  be  convietea  of  criminal  breacn  of  trust  undw  section  406. 

fh).  A  is  charged  with  murder.  A  may  be  convicted  of  culpable  homidde  or  of  oana- 
ing  death  by  negUgettce. 

458.  When  more  PERSONS  THAN  ONE  are  accnsod  of  the  same 
offence,  or  of  different  offences,  committed  in  the  same  transaction,  or 
when  one  person  is  accused  of  committing  any  offence  and  another  o£ 
abetment  of  or  attempt  to  commit  such  ofience,  they  MAT  BE 
CHARGED  and  tried  TOGETHER  or  separately,  as  the  Court  thinks 
proper,  and  the  provisions  hereinbefore  contained  shall  apply  to  all 
such  charges. 

Illusirations. 
(a).    A  and  B  are  accused  of  the  same  murder.    A  and  B  may  be  ohaxged  and  tried  to- 
gether for  the  murder. 

lb).  A  and  B  are  accused  of  a  robbery  in  the  course  of  which  A  commits  a  murder  with 
which  B  has  noting  to  do.  A  and  B  may  be  tried  ^together  on  a  charge,  charging  both  of 
them  with  the  robbery,  and  A  Alone  with  the  murder. 

(e).  A  and  B  are  both  charged  with  a  theft,  and  B  is  charged  with  two  other  thefts  eom- 
mittea  by  hm  in  the  course  of  the  same  transaction.  A  and  B  may  be  both  tried  together  on 
a  chaige,  charging  both  with  the  one  thetft,  and  B  alone  with  the  two  othet  thefts. 

459.  In  trials  before  a  Court  of  Session  or  High  Court,  when  more 
charges  than  one  are  preferred  against  the  same  person,  and  when  a 
CONVICTION  has  been  HAD  ON  ONE  or  more  of  them,  the  Govern- 
ment  Pleader  or  other  officer  conducting  the  prosecution  may,  with  the 
consent  of  the  Court,  WITHDRAW,  or  the  Court  of  its  own  accord 
may  suspend,  the  inquiry  into  the  REMAINING  CHARGE  or  charges. 

Previotis  AcquittaJs  or  Oonvictions. 

460.  A  person  who  has  once  been  tried  for  an  offence  and  con- 
victed or  acquitted  of  such  offence,  shall,  while  such  conviction  or  ac- 
quittal remains  in  force,  NOT  be  LIABLE  TO  BE  TRIED  AGAIN 
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on  the  samo  facts  for  the  same  offence,  nor  for  any  other  offence,  for 
which  a  different  charp^e  from  the  one  made  against  him  might  have 
been  made  ander  section  455,  or  for  which  he  might  have  been  con- 
victed under  section  456. 

A  person,  convicted  or  acc|uitted  of  any  offence,  may  be  afterwards 
tried  for  any  offence,  for  which  a  separate  charge  might  have  been 
made  against  him  on  the  former  trial  under  section  454,  paragraph  1. 

A  person  acquitted  or  convicted  of  any  offence  in  respect  of  any  art 
cansing  consequences  which,  together  with  such  act,  constituted  a  dif- 
ferent offence  from  that  for  which  such  person  was  acquitted  or  con- 
victed, maybe  afterwards  tried  for  such  last- mentioned  offence,  if  the 
consequences  had  not  happened,  or  were  not  known  to  the  Court  to 
have  happened,  at  the  time  when  he  was  acquitted  or  convicted. 

A  person  acquitted  or  convicted  of  any  offence  in  respect  of  any 
facts  may,  not-withstanding  such  acquittal  or  conviction,  bo  subse- 
quently charged  with  and  tried  for  any  other  offence  which  he  may 
have  t'ommitted  in  respect  of  the  same  facts  if  the  Court  by  which  he 
was  first  tried  was  not  competent  to  try  the  offence  with  which  he  is 
subsequently  charged. 

Ultiairations, 
(a)    A  ifl  tried  npon  a  charge  of  tboft  as  a  sorvant  and  acquitted.    He  cannnt  afterwarda 

cd  upon  the  sam<  °    '      '"         *■  .....    ^     .      . 

breach  of  trust. 


be  charged  upon  the  same  fJACts  either  with  theft  as  a  servant,  with  theft  simply,  or  wilh 
criminal  I;        *~  "      " 


(ft)  A  is  tried  upon  a  charge  of  murder  and  aoqnitted.  There  is  no  charge  of  robbery ; 
bnt  it  appears  from  the  foots  that  A  committed  robbery  at  the  time  when  the  murder  was 
committed ;  ho  may  afterwards  be  charged  with  and  tried  for  robbery. 

(c)  A  is  tried  for  an  assault  and  convicted.  The  person  afterwards  dies.  A  may  be  tried 
again  for  culpable  homicide. 

(cf)  A  is  tried  under  Section  270  of  the  Indian  Penal  Code,  for  malignantly  doing  an  act 
likely  to  spread  the  infection  of  a  disease  dangerous  to  life  and  is  acquitted.  The  act  so 
dcme  afterwards  causes  a  person  permanently  to  lose  his  eyesight  A  may  be.chai-gcd  under 
section  325  with  voluntarily  causing  grievous  hurt  to  that  person. 

(«}  A  is  charged  before  the  Court  of  Session  and  convicted  of  the  culpable  homicide 
of  B.    A  may  not  afterwards  be  tried  for  the  murder  of  B  on  the  same  facts. 

(/)  A  is  charged  by  a  Magistrate  of  the  first  class  with,  and  convicted  by  him  of,  volun- 
tarily causing  hurt  to  B,  A  may  not  afterwards  be  tried  for  voluntarily  causing  grievous 
hurt  to  B  on  the  same  facts,  unless  the  ease  comes  within  paragraph  3. 

(ff)  A  is  charged  by  a  Magistrate  of  the  2nd  class  with,  and  eonvioted  by  him  of,  theft, 
of  property  ftom  the  person  of  B.  A  may  be  subsequently  charged  with  and  tried  for  rob- 
bery on  the  same  facts. 

(A)  A,  B  and  C  are  charged  by  a  Magistrate  of  the  Ist  class  with,  sad  convicted  by  him 
of,  robbing  D.  A,  B  and  C  may  afterwaraa  be  charg«d  with  and  tned  for  dacoity  on  the 
same  facts. 


OHAPTER  XXXIV. 
Of  the  Judgment,  Order,  and  Sentence. 

461.  When  the  trial  in  any  Criminal  Court  is  concladed,  the  Court, 
in  passing  JUDGMENT,  if  the  accused  person  be  convicted,  SHALL 
distinctly  SPECIFY  THE  OFFENCE  of  which,  and  the  section  6f 
the  Indian  Penal  Code  or  other  law  under  which,  he  is  convicted ; 

or  IF  it  be  DOUBTFUL  under  WHICH  OP  TWO  SECTIONS, 
or  under  which  of  ^o  parts  of  the  same  section  such  ofience  falls,  the 
Court  shall  distinctly  express  the  same,  and  pass  judgment  in  the  alter- 
native, according  to  section  72  of  the  said  Code. 

13 
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4C2.  In  TRIALS  WITH  ASSESSORS,  when  the  exhibiiH  hare 
been  pemfled,  the  witness^^fi  examined,  and  the  parties  heard  in  p>erson 
or  by  their  respective  pleaders,  the  Conrt  shall  pronounce  its  jadgment. 
The  jadprment  shall  be  pronounced  in  open  Court  either  immediately  or 
on  some  future  day  of  wnich  due  notice  shall  be  given  to  the  parties  or 
their  pleaders. 

4fi3.  The  judsrment  or  final  order  shall  be  written  by  the  ^^sid- 
ing  officer  of  the  (Jourt  in  English  or  the  LANGUAGE  of  the  district. 

If  the  langua^  of  the  Judge  be  not  English  the  Judgment  shall 
not  be  written  in  English  unless  the  Judge  be  sufficiently  oonversAiit 
with  the  English  language  to  be  able  to  imte  a  clear  and  intelligible 
decision  in  that  language. 

464.  The  JUDGMENT  OR  final  order  SHALL  CONTAIN  the 
point  or  points  for  determination,  the  finding  thereupon,  and  the  rea- 
sons for  the  finding,  and  shall  be  dated  and  signed  by  the  Judge  in 
open  Court  at  the  time  of  pronouncing  it.  When  a  judgment  or  final 
order  has  been  so  signed,  it  cannot  be  altered  or  reviewed  by  the  Court 
which  gives  such  judgment  or  order.  It  shall  specify  the  offence  of 
which  the  accused  person  is  convicted,  and  the  punishment  to  which  he 
is  sentenced ;  or,  if  it  be  a  finding  of  acquittal,  it  shall  direct  that  he  be 
set  at  liberty. 

The  judgment  or  order  shall  be  explained  to  the  accused  person,  or 
persons  affected  hy  it;  and  a  copy  shall  be  given  him  in  his  own  lan- 
guage as  soon  as  possible. 

The  original  shall  be  filed  with  the  record  of  proceedings,  and  a 
TRANSLATION  thereof,  where  the  original  is  recorded  in  a  different 
language  from  that  in  ordinary  use  in  the  district,  shall  be  incorporated 
in  the  record  of  the  case. 

In  trials  by  Jury  the  Court  need  not  state  its  reasons  for  its  judg- 
ment, but  shall  rec  ord  the  heads  of  the  charge  to  the  Jury. 

If  the  Judge  differ  from  the  Jury  and  determine  to  submit  the  case 
to  the  High  Court,  he  shall  record  the  grounds  of  his  opinion. 

Nothing  herein  contained  shall  prevent  any  Court  from  recalling 
any  order  other  than  a  final  order. 

No  error  or  defect  in  any  judgment  shall  invalidate  the  pro- 
ceedings. 


CHAPTER  XXXV. 
Prosecutions  in  certain  Oases. 

465.  A  complaint  of  an  OFFENCE  punishable  UNDER  CHAP- 
TER VI  of  the  Indian  Penal  Code,  except  section  127,  or  punishable 
under  section  294  A  of  the  said  Code,  shall  not  be  entertained  by  any 
Court,  unless  the  prosecution  be  instituted  by  order  of,  or  under  autho- 
rity from,  the  Governor  General  of  India  in  Council,  or  the  Local  Go- 
vernment or  some  offi<-er  empowered  hj  the  Grovernor  General  in  Coun- 
cil to  order  or  authorize  such  pros6catiou»  or  unless  instituted  by  the 
Advocate  General. 
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466.  A  complaint  of  an  OFFKNCK  COMMITTED  BY  a  PUB- 
lilC  SERVANT  in  his  capacity  as  such  public  servant,  of  which  any 
Judge  or  any  public  servant  not  removeable  from  his  oflice  without  the 
sanction  of  the  Government  is  accused  as  such  Judge  or  public  servant, 
shall  not  be  entertained  against  such  Judge  or  ])ublic  servant,  except 
with  the  sanction  or  under  the  direction  of  the  Local  Government,  or  of 
some  officer  empowered  by  the  Local  Government,  or  of  some  Court  or 
other  authority  to  which  such  Judge  or  public  servant  is  subordinate, 
and  whose  power  so  to  san*  tion  or  direct  such  prosecution  the  Local 
Government  shall  not  think  fit  to  limit  or  reserve. 

No  such  Judge  or  public  servant  shall  be  prrsecuted  for  any  act 
purporting  to  be  done  by  him  in  the  discharge  of  his  duty  unless  with 
the  sanction  of  Government. 

The  sanction  must  be  giveu  before  the  commencement  of  the  pro- 
ceedings. 

The  Local  Government  may  limit  the  person  by  whom,  and  the 
manner  in  which»  the  prosecution  is  to  be  conducted,  and  may  specify 
the  Court  before  which  the  trial  is  to  be  held. 

467.  A  complaint  of  any  OFFKNCE  described  INCHAPTERXof 
the  Indian  renal  Code,  not  falling  within  section  435  or  436  of  this  act 
shall  not  be  entertained  in  any  Criminal  Court  except  with  the  sanction 
or  on  the  complaint  of  the  public  scf  vant  concerned,  or  of  his  official 
Bctperior. 

The  prohibition  contained  in  this  section  shall  not  apply  to  the  of- 
fences described  in  sections  189  and  190  of  the  Indian  Penal  Code. 

468.  A  complaint  of  an  OFFENCE  AGAINST  PUBLIC  JUS- 
TICE, described  in  sections  193, 194^  195,  196,  199,  2(K),  206,  206,  207, 
208^  209„  210,  211,  04-  228,  of  tho  Indian  Penal  Code,  when  such  offence 
is  committed  before  or  against  a  Civil  or  Criminal  Court,  shall  not  bo 
entertained  in  the  Criminal  Courts,  except  with  the  sanction  of  the 
Court  before  or  against  which  the  offence  was  committed,  or  of  some 
other  Court  to  which  such  courc  is-  subo4  diuate. 

469.  AcompUint  of  an  OFFENCE  RELATING  TO  DOCU- 
MENTS described  in  sections  463,  471.  475,  or  476,  of  the  Indian  Pe- 
nal Code,  when  the  document  has  been  given  in  evidence  in  any  pro- 
ceedings in  any  Civil  or  Criminal  Court,  shall  not  be  entertained  against 
a  party  to  such  proceedings,  except  with  the  sanction  of  the  Court  in 
which  the  document  was  given  in  evidence,  or  of  some  other  Court  to 
which  such  Court  is  subordinate. 

470.  The  SANCTION  referred  to  in  sections  467,  468,  and  469, 
may  be  expressed  in  general  terms,  and  need  not  name  the  accused 
person. 

Such  sanction  may  be  given  at  any  time  and  a  sanction  under  any 
one  of  the  three  last  preceding  sections  shall  be  deemed  sufficient  autho- 
rity for  the  Court  to  amend  the  charge  to  one  of  an  offence  coming 
within  either  of  the  two  remaining  sections,  if  the  facts  disclosed  such 
ofibnce. 

Explanation, — In  cases  under  this  chapter,  the  report  or  applica- 
tion of  the  public  servant  or  Court  shall  be  deemed  sufficient  com- 
plaint. 
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471.  When  ^ny  Court,  Civil  or  Criminal,  is  of  opinion  that  there 
is  Buffi<  icut  groond  for  inquiring  into  any  charge  mentioned  in  sections 
467,  468  and  469,  such  COURT,  after  making  snoh  preliminary  inqniry 
as  may  be  necessary,  MAY  either  COMMIT  THE  CASE  ITSELF,  or 
may  SEND  the  ease  for  inauiry  TO  any  MAGISTRATE  having  power 
to  try  or  commit  for  trial  tlie  accused  person  for  the  offence  charged. 

8ach  Magistrate  shall  thereupon  proceed  according  to  law;  and  the 
Court  may  send  the  accused  person  in  custody  or  take  sufficient  bail  Cor 
his  appearance  before  such  Magistrate;  and  may  bind  over  any  persoa 
to  appear  and  give  evidence  on  such  trial  or  inquiry. 

The  Magistrate  receiving  the  case  may,  if  he  is  authorized  to  make 
transfers  of  cases,  transfer  the  inquiry  to  some  other  competent  Ma^^is- 
trate  instead  of  completing  the  inquiry  himself. 

472.  A  COURT  OP  SESSION  may  charge  a  person  for  any  such 
ofTeiice  committed  before  it  or  under  its  own  cognizance,  if  the  oflence  be 
tnable  by  the  Court  of  Session  exclusively,  and  MAY  commit  or  hold 
to  bail  and  TRY  such  person  UPON  ITS  OWN  CHARGE. 

In  such  case  the  Court  of  Session  shall  have  the  same  power  of 
Fummoniug,  and  causing  the  attendance  at  the  trial  of  any  witnesses 
for  the  prosocutiou  or  for  the  defence,  as  is  vested  in  a  Magistrate  by 
this  Act. 

Such  Court  may  direct  the  Magistrate  to  cause  the  attendance  of 
such  witnesses  on  the  trial. 

473.  Except  as  provided  in  sections  435, 436  and  472,  no  Court  shall 
try  any  person  for  an  offenoe  committed  in  CONTEMPT  of  its  own  aa* 
thority. 

474.  In  any  case  triable  by  the  Court  of  Session  exclusively,  any 
CIVIL  COURT,  before  which  such  offenoe  was  committed,  MAY,  in- 
stead of  sending  the  case  for  inquiry  to  a  Magistrate,  COMPLETE  the 
INQUIRY  itself,  and  commit  or  hold  to  bail  the  accused  person  to 
take  his  trial  before  the  Court  of  Session. 

For  the  purposes  of  an  inquiij  mider  this  section,  the  Qivil  Court 
may  exercise  idl  the  powers  of  a  Magistrate;  and  its  proceedings  in  such 
inquiry  shall  be  deemed  to  have  been  held  by  a  Magistrate. 

If  a  Civil  Court  sends  a  case  for  inquiry  and  commitment  to  a  Ma- 
gistrate he  is  bound  to  receive  and  dispose  of  it ;  but  if  a  Civil  Court 
makeH  a  commitment  it  shall  complete  the  inquiry  itself. 

475.  When  any  such  commitment  is  made  by  order  of  a  Civil 
Court,  the  Court  shall  frame  a  charge  in  the  manner  hereinbefore  pro- 
vided, and  shall  send  the  same  with  the  order  of  commitment  and  the 
record  of  the  case  to  the  Maixistrato  of  the  District  or  other  Magistrate 
of  tlio  1st  class  ;  and  such  Magistnito  shall  bring  the  case  before  the 
Court  of  Session,  together  with  the  witnesses  for  the  pi-osecution  and 
dolence, 

476.  Whenever  any  COURT  of  Session  or  Civil  Court  commits 
or  holds  to  bail  any  person  for  trial  under  sections  472,  474,  or  475,  it 
may  also  bind  over  any  person  to  give  evidence,  and  for  that  purpose 
MAY  EXEROIJSE  all  the  POWERS  OF  a  MAGilSTKATE. 
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477.  If  any  such  OFFENCE,  triable  by  the  Court  of  Session  ex- 
clusively, be  COMMITTED  BEFORE  A  MAGISTRATE  NOT  EM- 
POWE&ED  TO  COMMIT  for  trial  before  a  Court  of  Session,  he  shall 
»end  the  case  to  a  Magistrate  competent  to  make  such  commitment, 
who  shall  proceed  to  pass  sach  order  in  the  case  as  he  thinks  fit. 

478.  A  complaint  of  an  offence  under  section  497  of  the  Indian 
Penal  Code  shall  not  be  instituted  accept  by  the  husband  of  the  woman, 
or  by  any  person  under  whose  care  she  was  living  at  the  time  when 
the  ADULTERY  was  committed. 

479.  A  complaint  of  an  oflfonce  under  SECTION  FOUR  HUND  - 
RED  AND  NINETY-EIUHT  of  the  Indian  Penal  Code  shall  not  be  in- 
stituted  except  by  the  husband  of  the  woman  or  by  the  person  having 
care  of  such  woman  on  behalf  of  her  husband. 


PART  XI. 
Preventive  Jurisdiction  of  Magistrates. 


CHAPTER  XXXVI. 
Of  the  Dispersion  of  Unlawftil  Assemblies. 

480.  Any  MAGISTRATE  or  officer  in  charge  of  a  Police-station 
MAY  COMMAND  any  unlawful  ASSEMBLY  or  any  assembly  of 
five  or  more  persons,  likely  to  cause  a  disturbance  of  the  public  peace, 
TO  DISPERSE;  and  it  shall  thereupon  be  the  duty  of  the  members 
of  such  assembly  to  disperse  accordingly. 

481.  If,  upon  being  so  commanded,  any  such  assembly  does  not 
disperse,  or  if,  without  being  so  commanded,  it  conducts  itself  in  such 
a  manner  as  to  show  a  determination  not  to  disperse,  any  Magistrate 
dr  officer  in  charcre  of  a  Police-station  MAY  PUOCEED  to  DISPERSE 
such  assembly  BY  FORCE,  and  may  recjuire  the  assistance  of  any 
person,  other  than  any  European  or  Native  Troops  of  Her  Majesty 
acting  as  such,  for  the  purpose  of  dispersing  it,  and  arresting  the  per- 
sons who  form  part  of  it. 

482.  If  an  unlawful  assembly  cannot  be  otherwise  dispersed,  and 
if  it  is  necessary  for  the  public  security  that  it  should  be  dispersed,  the 
Ma^^strate  of  the  highest  rank,  who  is  present,  MAY  CAUSE  IT  TO 
BE  DISPERSED  BY  MILITARY  FORCE. 

483.  No  Magistrate  shall  be  held  to  commit  any  ofieuce  by  order- 
ing  the  disj^ersion  by  Military  Force  of  any  assembly,  the  disjiersion 
of  which  he  regards,  on  reasonable  grounds  and  in  good  faith,  as  neces- 
sary to  the  public  security. 

484.  When  a  Magistrate  determines  to  disperse  an  assembly  by 
Military  Force,  he  may  require  any  OFFICER  IN  COMMAND  of  any 
of  Her  Majesty's  Troops,  whether  Furopcan  or  Native,  to  disperse  such 
assembly  by  such  force  ;  and  it  shall  be  the  duty  of  every  sach  oWrer 
TO  OBEY  every  such  REQUISITION  in  such  manner  as  in  hisdiscre- 
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tion  appears  ptt>per ;  bat  in  doing  bo  he  shall  nse  as  little  force  and  do 
as  little  iniuiry  to  person  and  property  as  is  consistent  with  dispersing 
the  assembly  and  arresting  and  detainiufl;  such  person  as  he  may  be 
directed  by  the  Magistrate  to  arrest  and  aetain,  or  as  it  may  be  neoesaarj 
to  arrest  and  detain  for  the  purpose  of  dispersing  the  assembly, 

485.  No  officer,  obeying  any  such  requisition,  shall  be  held  to  bave 
committed  any  offence  by  any  act  done  by  him  in  good  frnth  in  order  to- 
oomply  with  it. 

No  inferior  officer  or  private  soldier  shall  be  held  to  have  commit- 
ted any  offence  by  any  act  done  for  the  dispersion  of  any  such  assenibly 
in  obedience  to  anj  order,  which  he  was  bound  by  the  mutiny  Act  or 
by  the  Indian  Articles  of  war  to  obey. 

487.  When  the  Public  security  is  manifestly  endxmgered  by  an  un- 
law ful  assembly  and  when  no  Ma^strate  can  be  communicated  with 
any  COMMISSIONED  OFFICER  of  Her  Majesty's  European  or  Na- 
tive  Forces  MAY  DISPEKSE  any  such  ASSEMBLY  by  mUitary 
force  ;  and  in  doing  go,  HE  SHALL  HAVE  the  SAME  PROTECTION 
AS  A  MAGISTRATE  and  all  officers  and  soldiers  acting  under  his  orders 
shall  have  the  protection  mentioDed  iu  section  486  ;  bnt  as  soon  as  such 
Commissioned  Officer  can  communieate  with  any  Magistrate,  it  is  his 
duty  to  do  so. 

488.  NO  PROSECUTION  against  any  Magistrate,  officer  or  sol- 
dier  for  any  act  done  under  the  provisions  contained  in  sections  481, 
482,  484  and  487  shall  be  instituted  in  any  Crimiual  Court  EXCEPT 
WITD  the  SANCTION  OF  the  GOVERNMENT  of  India,  or  the 
Government  of  Madras  or  Bombay. 


OHAPTER  XXXVn. 
Of  Security  for  keeping  the  Peace. 

489.  Whenever  a  person,  accused  of  rioting,  assault,  or  other 
breach  of  the  peace,  or  with  abetting  the  same,  or  with  assembling 
armed  men  or  taking  other  unlawful  measures  with  the  evident  inten- 
tion of  committing  the  same,  is  convicted  of  such  ofibnce  before  a  Coart 
of  Session,  or  Magistrate  of  a  division  of  a  District,  or  Magistrate  of  the 
Ist  class, 

and  the  Court  or  Magistrate,  by  which  or  by  whom  such  person 
is  convicted,  or  the  Court  or  Ma^trate,  by  which  or  by  whom  the 
final  sentence  or  order  in  the  case  is  passed,  is  of  opinion  that  it  is  just 
and  necessary  to  require  such  person  to  give  a  personal  BECOGNI- 
ZANCE  FOR  KEEPING  THE  PEACE, 

such  Court  or  Magistrate  may,  in  addition  to  any  other  order  pass- 
ed in  the  case,  direct  that  the  person  so  convicted  be  required  to  execute 
a  formal  engagement,  in  a  sum  proportionate  to  his  condition  in  life 
and  the  circumstances  of  the  case,  for  keeping  the  peace  during 
such  period  as  it  may  appear  proper  to  fix  in  each  instance,  not  exceeci- 
ing  one  year  if  the  sentence  or  order  be  passed  by  a  Magistrate,  or 
three  years  if  the  sentence  or  final  order  be  passed  by  a  Court  of  Ses- 
sion, with  a  provision  that  if  the  same  be  not  given  tne  person  required 
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to  enter  into  the  enp:agement  shall  be  kept  in  simple  imprisonment  for 
any  time  not  exceodin^j  one  your,  if  the  oi*der  be  passed  by  a  Magistrate 
or  three  years  if  the  order  be  passed  bv  the  High  Court  or  by  a  Court  of 
Session  unless,  u  ithin  such  period  such  person  execute  such  formal  en- 
gagement as  aforesaid. 

If  the  accnsod  person  be  sentenced  to  imprisonment,  the  period, 
for  which  he  may  be  required  to  execute  a  recognizance,  and  the  im- 
prisonment in  default  of  executing  such  recognizance  shall  commence 
when  he  is  released  on  the  expiration  of  his  sentence. 

When  any  accused  person  is  convicted  of  any  offence  specified  in 
this  section  by  a  Magistrate  neither  in  charge  of  a  division  of  a  Dis- 
trict nor  of  the  1st  class,  such  Magistrate,  if  he  considers  it  just  and 
necessary  to  require  a  personal  recognizance  for  keeping  the  peace  from 
the  person  so  couyictod,  shall  report  the  case  to  the  Magistrate  of  the 
District,  the  Magistrate  of  the  aivision  of  the  District  or  to  a  Magis- 
trate of  the  first  class  to  whom  such  Magistrate  is  subordinate ;  and 
the  Magistrate  to  whom  the  case  is  so  reported,  shall  deal  with  the  case 
as  if  the  conviction  had  been  before  himself, 

In  any  case  where  the  order  is  not  made  at  the  time  of  signing,  or 
by  the  Court  which  signs  the  judgment,  the  convict  must  be  produced 
before  the  Magistrate  who  adds  the  order  to  enter  into  a  personal  re- 
cognizance to  the  original  sentence. 

490.  Whenever  it  appears  necessary  to  require  SECURITY  FOR 
KEEPING  THE  PEACE,  in  addition  to  the  personal  recognizance  of 
the  party  so  convicted,  the  Court  or  Magistrate,  empowered  to  require 
a  personal  recognizance,  may  rec^uire  security  in  addition  thereto,  and 
may  fix  the  amount  of  the  secnnty-bond  to  be  executed  by  the  surety 
or  sureties ;  with  a  provision  that,  if  the  same  be  not  given,  the  party 
required  to  find  the  security  shall  be  kept  in  simple  imprisonment  for 
any  time  not  exceeding  one  year  if  the  order  be  passed  by  the  Magis- 
trate of  the  District,  Magistrate  of  a  Division  of  a  district,  or  by  a  1st 
Class  Magistrate,  or  three  years  if  the  order  be  passed  by  the  High 
Court  or  by  a  Court  of  Session. 

491.  Whenever  a  Magistrate  of  a  division  of  a  District,  or  a  Ma- 
gistrate of  the  1st  class,  receives  information  that  any  person  is  likely 
to  commit  a  breach  of  the  peace,  or  to  do  any  act  that  may  probably 
occasion  a  breach  of  the  peace,  he  may  summon  such  person  to  attend 
at  a  time  and  place  mentioned  in  the  SUMMONS,  TO  SHOW  CAUSE 
WHY  HE  SHOULD  NOT  be  requu^d  to  ENTER  INTO  A  BOND  TO 
KEEP  THE  PEACE,  with  or  without  sui^ties,  as  such  Magistrate 
thinks  fit. 

Explanation  1. — A  summons,  calling  on  a  person  to  show  cause 
why  he  should  not  be  bound  over  to  keep  the  peace,  may  be  issued  on 
any  report  or  other  information  which  appears  credible  and  which  the 
Ma^trate  believes;  but  the  Magistrate  cannot  bind  over  a  person 
until  he  has  adjudicated  on  evidence  before  him. 

Explanation  2. — A  Magistrate  may  recall  a  summons  issued  under 
this  section  if  he  thinks  proper. 
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492.  finch  SUMMONS  SHALL  SET  FORTH  the  aubslance  of 
the  re[)ort  or  iuformation  on  which  it  is  waned,  the  amount  of  the  bond, 
and  the  term  r9r  which  it  is  to  be  in  force,  and,  if  security  is  called  for 
the  number  of  sureties  required,  and  the  amount  in  which  they  are  to 
be  bonnd  respectively;  and  the  time  and  place  at  which  the  person 
summoned  is  required  to  attend. 

EypUinaiion, — When  the  parties  are  present  in  Court  no  summons 
is  necessary,  but  the  person  to  whom  a  summons  would  have  been 
issued  mu8t  have  an  opportunity  to  show  cause  why  he  should  not  be 
bound. 

493.  The  bond  shall  be  in  the  FORM  (E)  given  in  the  second 
Schedule,  or  to  the  like  efiect ;  and  its  penalty  shall  be  fixed  with  a  due 
regard  to  the  circumstances  of  the  case  and  the  means  of  the  party. 

The  amount  in  which  the  sureties  shall  be  bound  shall  not  exceed 
the  penalty  named  in  the  bond. 

494.  IF  the  PERSON  summoned  DOES  NOT  ATTEND  at  the 
time  and  place  named  in  the  summons  on  the  day  appointed,  such  Ma- 
gistrate, if  satisfied  that  the  summons  has  been  duly  seryed,  may  issue 
a  WARRANT  for  his  arrest : 

Provided  that,  whenever  it  appears  to  such  Magistrate,  upon  the 
report  of  a  Police  officer  or  upon  other  credible  information  (the  sub- 
stance of  which  report  or  information  shall  be  recorded),  that  there  is 
juHt  reason  to  fear  the  commission  of  a  breach  of  the  peace,  which  may 
probably  be  prevented  by  the  immediate  an*est  of  any  person,  the 
Magistrate  may  at  any  time  issue  a  warrant  for  his  arrest. 

495.  The  MAGISTRATE  MAY,  if  he  sees  sufficient  cause,  DIS- 
PENSE  WITH  the  PERSONAL  ATTENDANCE  of  the  person  in- 
formed  againsb,  under  section  491,  and  may  permit  him  to  appear  and 
enter  into  the  required  security  or  show  cause  against  such  i^aquisition, 
by  an  agent  duly  authorized  to  act  in  his  behalf, 

496.  If  on  the  appearance  of  such  person  informed  against,  or  of 
his  agent,  if  he  is  permitted  to  appear  by  agent,  the  Magistrate  is  not 
satisfied  that  there  is  occasion  to  bind  such  person  to  keep  the  peace,  the 
Magistrate  shaU  direct  hU  DISCHARGE. 

497.  If  the  Magistrate  is  satisfied  that  it  is  necessaiy  for  the  pre- 
servation of  the  peace  to  take  a  bond  from  such  person  with  or  without 
security,  he  shall  make  an  order  accordingly  ;  and  IF  such  PERSON 
FAILS  TO  COMPLY  WITH  the  ORDER,  the  Magistrate  may  order 
him  to  be  kept  in  simple  imprisonment  until  he  furnish  the  same. 

498.  The  PERIOD  for  which  the  Magistrate  may  bind  a  person 
to  keep  the  peace  with  or  without  security,  SHALL  NOT  EXCEED 
ONE  YEAR. 

When  a  person  is  imprisoned  under  section  497,  he  shall  not  be  de- 
tained by  autnority  of  the  Magistrate  beyond  the  term  of  one  year,  and 
shall  be  released  whenever,  within  that  term,  he  complies  with  the 
order. 
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499.  Whenever  it  appears  to  the  Ma^sfcrate  that  it  is  necessary 
for  the  preservation  of  the  peace  to  bind  a  person  BEYOND  the 
term  of  ONE  YEAR,  he  may,  before  the  expiration  of  the  first 
year,  record  his  opinion  to  that  effect  and  the  grounds  thereof,  and  may 
refer  the  case  for  the  orders  of  the  Court  of  Session. 

Snch  Conrt,  after  examining  the  procedings  of  the  Magistrate,  and 
making  such  further  inquiry  as  it  thinks  necessary,  may,  it  it  see  cause, 
authorize  the  Magistrate  to  extend  the  term  for  a  further  period  not 
exceeding  one  year. 

If  such  person  fails  to  give  a  bond,  with  security  if  required,  for 
his  keeping  tne  peace  for  such  further  period  as  the  Magistrate  under 
the  orders  of  the  Court  of  Session  directs,  he  ma^  be  kept  in  simple 
imprisonment  for  such  further  period,  or  until,  within  that  period,  lie 
gives  such  bond. 

Explanation, — When  the  subject  of  dispute,  or  ground  for  appro- 
hension,  is  the  same  as  that  on  which  the  nrst  order  was  passea,  the 
Magistrate  must  proceed  under  this  section  if  the  first  bond  is  still 
in  force,  and  not  under  section  491. 

500.  The  Magistrate  of  the  District  may,  if  he  see  sufficient  cause, 
DISCHARGE  any  RECOGNIZANCE  and  surety  for  keeping  the 
peace  taken  by  him,  or  by  any  Magistrate  subordinate  to  him,  or  by 
his  predecessor  under  the  preceding  sections,  and  may  order  the  release 
of  the  person  confined  for  default  m  entering  into  such  recognizance  or 
giving  such  security. 

501.  A  SURETY  for  the  peaceable  conduct  of  another  person 
MAY  at  any  time  APPLY  to  the  Magistrate  TO  BE  RELIEVED 
from  his  engagement  as  surety. 

On  such  application  being  made,  the  Msjpstrate  shall  issue  his 
summons  or  warrant  in  order  that  the  person,  for  whom  such  surety  is 
bound,  may  appear  or  be  brought  before  him. 

On  the  appearance  of  the  person  to  such  warrant  or  on  his  volun- 
tary surrender,  the  Magistrate  shall  direct  the  engagement  of  the  sure- 
ty to  be  cancelled,  and  shall  call  upon  such  person  to  give  fresh  security, 
and  in  default  thereof  shall  order  him  to  be  kept  in  simple  imprison- 
ment. 

502.  Whenever  it  is  proved  before  the  Magistrate  that  any  recog- 
nizance or  other  BOND  taken  under  this  chapter  has  been  FOR- 
FEITED, he  shall  record  the  grounds  of  such  proof,  and  shall  call 
upon  the  person,  bound  by  such  recognizance  or  bond,  to  pay  Uiq 
penaJty  thereof,  or  to  show  cause  why  it  should  not  be  paid. 

If  sufficient  cause  be  not  shown  and  the  penalty  be  not  paid,  the 
Magistrate  shaU  proceed  to  recover  the  same  by  issuing  a  warrant  for 
the  attachment  and  sale  of  any  of  the  moveable  property  belonging  to 
the  person  bound  by  such  recognizance  or  bond. 

Such  warrant  may  be  executed  within  the  inrisdiction  of  the  Ma- 
gistrate of  the  District  in  which  it  is  issued;  ana  it  shall  authorize  the 
distress  and  sale  of  any  moveable  property  belonging  to  tho  person 
bound  without  the  jurisdistion  of  the  Magistrate  of  the  District  in  which 
such  property  is  situated. 
14 
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If  enoh  penally  be  not  paid  and  cannot  be  recovered  bj  mcfa  at- 
tachment and  sale,  such  person  shall  be  liable  to  imprisonment  hy 
order  of  the  Magistrate  in  the  civil  jail  for  a  period  not  exceeding  ax 
months* 

The  penaltj  shall  not  be  enforced  nntil  the  person  bonnd  has  had 
an  opportunity  of  showing  caose  and  nntil  the  brach  of  <he  oonditions 
has  been  proved. 

The  oommission,  or  attempt  to  commit  or  abetment  of  any  ofiTcnce 
whatever  and  wherever  it  may  be  committed  is  a  breach  of  the  bond. 

Proceedings  nnder  this  Chapter  may  be  taken  either  in  the  district 
in  which  the  breach  of  the  peace  is  apprehended,  or  where  an  oflence 
has  been  committed  in  breach  of  the  bond,  or  in  any  district  where  the 
person  it  is  desired  to  bind  may  be. 

603.    Whenever  it  is  proved  before  the  Magistrate  that  any  BOND 

WITH  a  SURETY  has  been  FORFEITED,  the  Magistrate  may  at  his 
discretion  give  notice  to  the  sxxtety  to  pay  the  penaltv,  to  which  he  has 
thereby  become  liable,  or  to  show  canse  why  it  shonla  not  be  paid. 

If  no  sufficient  canse  is  shown,  and  such  penalty  is  not  paid,  the 
Magistrate  may  proceed  to  recover  payment  of  the  penalty  from  such 
surety  in  the  same  manner  as  from  the  principal  pafty. 


CHAPTER  XXXVUL 
Of  Security  for  good  Behaviour. 

504.  Whenever  it  appears  to  the  Magistrate  of  the  District,  or  to 
a  Magistrate  of  the  1st  class,  that  any  person  is  lurking  within  kis  ju- 
risdiction, or  that  there  is  within  his  jurisdictaon  a  person  who  has  no 
ostensible  means  of  subsistence,  or  who  cannot  give  a  satisfiM^toiT  sc« 
count  of  himself,  such  Ma^strate  may  require  such  SECURITY  FOB 
such  person's  GOOD  BEHAVIOUR  FOR  a  period  not  exceeding  SIX 
MONTHS  as  to  him  may  appear  good  and  scffficient. 

If  in  an^  case  nnder  this  or  the  two  following  sections  the  person 
to  be  bound  is  nnder  sentence  for  an  offence,  he  must  be  brought  up  ou 
or  after  the  expiration  d  his  sentence  for  the  purpose  of  being  boun^ 

If  a  SessionB  Judge,  or  Magistrate  of  the  second  or  third  dass, 
eonsiders,  from  evidence  taken  in  any  proceedings  before  him,  that  any 
person  shauld  be  required  to  enter  into  a  bond  to  be  of  good  behavioori 
he  may  send  such  person  in  custody  to  a  competent  Msgistrate. 

A  Magistrate  in  charge  of  a  Division  of  a  District,  ex^rcLNng  the 
powers  of  aMa^^sfcrate  of  the  second  olass,  may  make  any  inquiry  ne* 
oeseary  under  this  chapter,  and  may  submit  his  proceedings  to  the 
Magistrate  of  the  District  who  may  pass  such  order  on  tiieni,  either 
directing  the  person  whose  character  was  inquired  into  to  furnish  seca* 
rity  or  not,  as  he  thinks  fit. 

505.  Whenever  it  appears  to  such  Magistrate  from  the  evidence 
as  to  general  diaracter,  adduced  before  hmi^  tiiatuiy  person  is  by 
repute  a  robberi  hoose-breakeri  or  thief. 
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or  a  receiyer  of  stolen  property,  knowing  the  same  to  have  been 
stolen, 

or  of  notorioQsly  bad  liyelihood,  or  is  a  dangerous  character, 

such  Magistrate  may  require  similar  SECURITY  FOB  the  GOOD 
BEHAYIOIJB  of  such  persoa  FOB  a  period  not  exceeding  ONE 
YBAB. 

506.  Whenever  it  Mmears  to  snch  Magistrate  from  the  evidence 
as  to  general  character  addoced  before  him^  that  any  person  is  by  habit 
a  robber,  house-breaker,  or  thief, 

or  a  receiver  of  stolen  p9(^>evty,  knoiwing  the  same  to  have  been 
stolen, 

or  of  a  character  so  desperate  and  dangeroos  as  to  render  his  re« 
lease,  without  security,  at  the  expiration  of  the  limited  period  of  one 
year,  hazardous  to  the  community, 

he  shall  record  his  0()imoft  to  that  effect,  with  an  order  specifying 
the  amount  of  security  which  should^  in  his  judgment,  be  required  from 
snch  person,  as  well  as  the  number,  character,  and  class  of  sureties, 
and  the  period,  NOT  EXCEEDING  THBEE  YEARS,  for  which  the 
sureties  should  be  responsible  for  such  person's  good  behaviour,  and  if 
such  person  does  not  comply  with  the  order,  the  Alagistrate  shall  issue 
a  warrant  directing  his  oetentioa  pending  the  orders  of  the  Court  of 
Session. 

507.  If  a  person  required  to  furnish  security,  under  the  provi- 
sions of  the  last  preceding  section,  does  not  furnish  the  same,  or  offers 
sureties  whom  the  Magistrate  sees  fit  to  reject,  the  PBOGEEDINGS 
shall  be  LAID,  as  soon  as  conveniently  may  be,  before  the  Court  of 
Session. 

Such  Court,  after  examining  such  proceedings  and  requiring  any 
further  information  or  evidence  which  it  thinks  necessary,  may  pass 
orders  on  the  case,  either  ooufirming,  modifying  or  annulling  the  orders 
of  such  Magistrate  as  it  thinks  proper. 

508.  If  the  Court  of  Session  does  not  think  it  safe  to  direct  the 
immediate  discharge  of  such  person,  it  shall  fix  a  period  for  his  deten- 
tion, not  exceeding  three  years,  in  the  event  of  his  not  giving  the  se- 
curity required  from  himt. 

509.  Whenever  security  for  good  behaviour  is  required  by  the 
Court  of  Session  or  by  a  M!agistrate,  the  amount,  the  security,  the 
number  and  description  of  sureties,  and  the  period  of  time  for  which 
the  sureties  are  to  oe  responsible  for  the  good  conduct  of  the  person 
required  to  furnish  security,  shall  be  stated  in  the  order. 

The  security-bond  shall  be  in  the  Form  (G)  given  in  the  second 
schedule,  or  to  the  like  effect. 

610.  In  the  event  of  any  person,  required  to  give  security  under 
the  provisions  of  this  chapter,  FAILING  TO  FURNISH  the  SECU- 
BITY  so  required,  he  shsdl  be  committed  to  prison  until  he  furnish 
the  same. 
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ProYided  that  no  sooh  person  shall  be  kepii  in  prison  for  a  longer 
period  than  that  for  which  the  secarity  has  been  required  from  hioL 

Imprisonment  under  this  section  may  be  rigorous  or  simple,  as  the 
Court  or  Magistrate  in  each  case  directs. 

511.  The  Mafinstrate  of  the  District  may  at  any  time,  exercise  his 
DISCRETION  IN  RELEASING,  without  reference  to  any  other 
authorifey,  anyPRISONEB  CONFINED  UNDER  REQUISITION 
OP  SECURITY  for  good  behaviour,  whether  BY  HIS  OWN  OR- 
DER, or  that  of  his  predecessor  in  office,  or  by  the  order  of  any  oflScer 
subordinate  to  him,  provided  he  is  of  opinion  that  such  person  can  be 
released  without  haojEurd  to  the  community. 

512.  Whenever  the  Magistrate  of  the  District  is  of  opinion,  that 
any  PERSON  CONFINED  under  requisition  of  security  for  good  be- 
havour  BY  ORDER  OF  A  COURT  OF  SESSION,  can  bo  eaf(d/ 
released  without  such  security,  such  Magistrate  shall  make  an  immedi- 
ate report  of  the  case  for  the  orders  of  such  Court  of  Session. 

513.  A  SURETY  for  the  good  behaviour  of  a  person  MAY  "at 
any  time  APPLY  to  a  competent  Magistrate  TO  BE  RELIEVED 
from  his  engagement  as  such  surety. 

On  such  application  being  made,  such  Magistrate  shall  issue  his 
summons  or  warrant  in  order  that  such  person  may  appear  or  be 
brought  before  him. 

On  the  app^urance  of  such  person  "pursuant  to  such  summons  or 
warrant,  or  on  his  voluntary  surrender,  such  Magistrate  shall  direct 
the  engagement  of  the  surety  to  be  cancelled,  and  shall  call  upon  the 
person  so  appearing  or  surrendering  to  ^nve  fresh  security,  and,  in  do' 
fault  thereof,  shall  qommit  him  to  custody. 

514.  Whenever  a  competent  Magistrate  is  of  opinion  that,  by 
reason  of  an  offence,  proved  to  have  been  committed  by  a  person,  for 
whose  good  behaviour  security  has  been  jciven,  subsequent,  to  his  hav- 
ing given  such  security,  PROCEEDINGS  should  be  had  UPON  the 
BOND  EXECUTED  BY  the  SURETY,  such  Magistrate  shall  give 
notice  to  the  surety  to  p^y  the  penalty,  or  to  show  cause  why  it  should 
not  be  paid. 

If  such  penalty  be  not  paid  and  no  sufficient  cause  for  non-pay 
mont  be  shown,  such  Ma^str&te  shall  proceed  to  recover  the  pen- 
alty from  such  surety  by  issuing  a  warrant  for  the  attachment  abd 
sale  of  any  moveable  property  belonging  to  him.  Such  warrant 
may  be  executed  within  the  jurisdiction  of  the  Magistrate  oftheDis- 
trict  in  which  it  is  issued  ;  and  it  shall  authorize  the  distress  and  sale 
of  any  moveable  property,  belon^g  to  such -surety,  without  the  juris- 
diction of  the  said  Magistrate,  when  endorsed  by  the  Magistrate  d  the 
District  in  which  such  property  is  situated. 

If  such  penalty  be  not  paid,  and  cannot  be  recovered  by  such  at- 
tachment and  sale  the  surety  shall  be  liable  to  imprisonment  by  order 
of  such  Mikgistrate  in  the  civil  jail  for  a  period  not  exceeding  six 
months. 

516,  The  provisions  of  sections  492  and  494,  relating  to  the  issue 
ef  flUMMOJNS  mi  WARBANT  of  arrest  for_securing  the  personal   at- 
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tendance  of  the  party  informed  agidnst,  when  such  party  is  not  in  cns- 
cody  shall  apply  to  proceedings  taken  nnder  this  chapter  against  persona 
required  to  give  secority  for  their  good  behaviour. 

Proceedings  may  be  taken  under  this  chapter,  agidnst  persons 
amenable  to  its  provisions,  in  any  district  where  they  may  be. 

Any  EVIDENCE,  taken  under  Chapter  37  or  this  chapter,  shall  be 
taken  as  in  cases  usually  heard  by  a  Magistrate  upon  summons. 

Any  PREVIOUS  CONVICTION  against  the  person  to  be  bound 
may  be  proved  on  proceedings  held  under  this  chapter. 

516.  A  Magistrate  may  refuse  to  accept  anv  surety  offered  under 
this  chapter  on  the  ground  that  such  SURETY  is  an  UNFIT 
PERSON. 

517.  The  provisions  of  this  chapter  shall  not  apply  to  EURO- 
PEAN BRITISH  SUBJECTS. 


CHAPTER  XZXIZ. 
Local  Nuisances. 

518.  A  Magistrate  of  the  District,  or  a  Magistrate  of  a  division  of 
a  District,  or  any  Magistrate  specially  empowered,  may  by  a  written  or- 
der, direct  any  person  to  abstain  from  a  certain  act  or  to  take  certain 
order  with  certain  property  in  his  possession,  or  under  his  management, 
whenever  such  Magistrate  considers  that  such  direction  is  likely  to  pre- 
vent, or  tends  to  prevent, 

^  obstruction,  annoyance  or  injury,  or  risk  of  obstruction  annoyance 
or  injury  to  any  persons  lawfully  employed, 

or  danger  to  human  life,  health,  or  safety, 

or  a  riot  or  an  affray. 

EsaplanaUon  I.— This  section  is  intended  to  provide  for  cases  whero 
a  speedy  remedy  is  desirable  and  where  the  delay,  which  would  be  oc- 
casioned by  a  resort  to  the  procedure  contained  in  section  521  and  the 
next  following  sections  would,  in  the  opinion  of  the  Magistrate,  occasion 
a  greater  evil  than  that  suffered  by  the  person  upon  whom  the  order 
was  made,  or  would  defeat  the  intention  of  this  chapter. 

Explcmation  II. — An  order  may,  in  cases  of  emergency  or  in  cases 
where  tne  circumstances  do  not  admit  of  the  serving  of  notice,  be  pass- 
ed ex  pa/rie,  and  may  in  all  cases  be  made  upon  such  information  as 
satisfies  the  Magistrate. 

Esoplanatton  III. — An  order  may  be  directed  to  a  jjarticular  indi- 
vidual, or  to  the  public  generally  when  frequenting  or  visiting  a  parti- 
cular place. 

Explanation  IV.— Any  Magistrate  may  recall  or  alter  any  order 
made  under  tl^'»  section  by  himself  or  by  his  predecessor  in  the  same 
ofl^. 
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519.  A  Magistrate  of  the  District,  or  a  Magistrate  of  a  dirimi 
of  a  District,  or  any  Magistrate,  specially  empowered,  MAY  ENJOHf 
any  person  NOT  TO  REPEAT  or  continue  a  PUBLIC  NUISANCE, 
as  defined  in  section  268  of  the  Indian  Penal  Code  or  nnder  any  Local 
or  special  Law. 

520.  Orders  made  under  sections  518  and  519  are  not  judicial 
proceedings. 

521.  Whenever  a  Magistrate  of  the  District  or  a  Magistrate  of  a 
division  of  a  District,  or,  when  empowered  by  the  Local  ^verument  in 
this  behalf  a  Magistrate  of  the  1st  class,  considers  that  any  unlawfol 
obstruction  or  nuisance  should  be  removed  from  any  thoroughfare  or 
public  place, 

or  that  any  trade  or  occupation,  by  reason  of  its  being  injurious  to 
the  health  or  comfort  of  the  community,  should  be  suppresised  or  should 
be  removed  to  a  different  place, 

or  that  the  construction  of  any  building  or  the  disposal  of  anj 
combustible  substance  as  likely  to  occasion  conflagration,  should  be 
prevented, 

or  that  any  building  is  in  such  a  state  of  weakness  that  it  is  likely 
to  fall,  and  thereby  cause  injury  to  persons  passing  by,  and  that  its  re* 
movalin  consequence  is  necessary, 

or  that  any  tank  or  well  adjacent  to  imy  public  thoroughfare  should 
be  fenced  in  such  a  manner  as  to  prevent  dan^ger  arising  to  the 
public, — 

such  Magistrate  may  issue  an  order  to  the  person  causing  such 
obstruction  or  nuisance,  or  carrying  on  such  trade  or  occupation,  or 
being  the  owner  or  in  possession  o^or  having  control  over,  such  bnild- 
ing,  substance,  tank,  or  well  as  aforesud,  callmg  on  him,  within  a  time 
to  be  fixed  in  the  order, 

to  remove  such  obstruction  or  nuisance, 

or  to  suppress  or  remove  such  trade  or  occupation, 

c»r  to  stop  the  construction  of  such  building, 

or  to  remove  it, 

or  to  alter  the  disposal  of  such  substance, 

or  to  fence  snch  tank  or  well,  as  the  case  may  bo, 

or  to  appear  before  himself  or  some  other  Magistrate  of  the  let  or 
2nd  class  within  the  time  mentioned  in  the  order,  and  show  cause  why 
snch  order  should  not  be  enforced. 

The  issue  of  an  order  under  this  section  shall  be  a  judicial  proceed- 
ing, whether  or  not  evidence  is  taken  therein. 

Such  order  may  be  issued  on  a  report  or  other  information  which 
the  Magistrate  believes,  and  shall  direct  the  |>erson  to  whom  it  is  ad- 
dressed either  to  obey  it  or  to  show  cause  why  it  should  not  be  obeyed. 
The  order  shall  not  be  made  absolute,  except  as  is  hereinafter  provid- 
ed, until  opportunity  has  been  given  to  the  person  affected  to  show 
cause. 
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Esifplanaiion,'—A  **  public  place"  inclades  property  belonging  to  the 
State,  camping  grounds,  and  grounds  ^lefb  unoccupied  for  sanitary  and 
recreative  purposes. 

622.  Tiie  ORDER  mentioned  in  section  521  shall  if  practicable, 
be  SERVED  PERSONALLY  on  the  person  to  whom  it  is  issued. 

But  if  i)er8onal  service  is  found  to  be  impracticable,  such  order 
shall  be  notified  by  proclamation,  and  a  written  notice  thereof  shall  be 
stuck  up  at  such  place  or  places  as  may  be  best  adapted  for  conveying 
the  information  to  such  person.] 

623.  The  person,  to  whom  such  order  is  issued,  shall  be  bound, 
within  the  time  specified  in  the  order,  to  obey  the  same  ;  or  to  appear 
before  f he  Magistrate,  before  whom  he  was  required  by  the  order  to 
appear  and  show  cause  as  aforsaid  ;  or  he  may  apply  to  such  Magistrate 
for  an  order  for  a  JURY  to  be  appointed  to  fry  whether  such  order  is 
reasonable  and  Proper. 

On  receiving  such  application,  such  Magistrate  shall  forthwith  ap- 
point a  jury  consisting  of  an  uneven  number  of  persons  not  loss  than 
five,  of  whom  the  foreman  and  one-half  of  the  remaining  members  shall 
be  nominated  by  such  Magistrate,  and  the  other  members  by  the  ap- 
plicant. 

The  EXECUTION  of  the  order  SHALL  BE  SUSPENDED 
PENDING  such  INQUIRY,  and  the  Magistrate  who  issued  the  order 
or  before  whom  the  applicant  appears  shall  be  ^ded  by  the  decision 
of  the  jury,  which  shall  be  according  to  the  opinion  of  the  majority. 

If  the  applicant  by  neglect  or  otherwise  prevents  or  if  the  does  not 
claim  the  appointment  of  a  jury,  or  if  from  any  cause  the  jury  so  ap- 
pointed do  not  decide  and  report  within  a  reasonable  time,  the  Magis- 
trate may  pass  such  order  as  he  thinks  proper,  which  order  shall  bo 
carried  out  in  the  manner  hereinafter  provided. 

The  time  within  which  the  rep<xi;  is  to  be  made  shall  be  fixed  by 
the  Magistrate  in  the  order  for  the  appointment  of  the  jury,  and  may 
from  time  to  time  be  extended  by  him.  When  the  jury  have  made 
their  report,  the  order  of  the  Magistrate  must  be  founded  thereon,  ex- 
cept in^cases  falling  under  section  528. 

624  Such  MAGISTRATE  MAY  SUMMON  so  many  JURORS 
as  may  be  necessary,  and  snch  persons  shall  be  bound  to  attend  and 
make  their  inquiry  and  report. 

Any  juror  failing  to  attend  or  neglecting  his  duty  as  a  juror  shall 
be  liable  to  be  dealt  with  under  section  174  of  the  Indian  PenaJ  Code. 

525.  If  the  person,  to  whom  the  order,  mentioned  in  section  521, 
ini88ued,appearsiiOshow  cause  a^inst  the  same,  as  hereafter  pro- 
vided, the  Magistrate  shall  take  evidence  in  the  matter,  but  if  he  aoes 
not  appear  or  does  oot  obey  the  order. 

or  apply  for  the  jury  within  the  time  specified  in  such  order, 

he  shall  be  liable  to  the  penalty  prescribed  in  that  behalf  in  section 
188,  of  the  Indian  Penal  Code; 

and  the  Magistrate,  who  issued  such  order,  may  proceed  to  can^ 
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it  into  execation  at  the  expense  of  each  person,  and  may  realize  soch 
expenses,  either  by  the  sale  of  anj  baiidlne,  goods,  or  other  property 
removed  by  his  order,  or  by  the  distress  and  sale  of  snch  moveable  pro- 
perty of  such  person  withm  or  without  his  jurisdiction.  If  snch  pro- 
perty is  without  his  jurisdiction,  the  order  shall  authorise  its  attach- 
ment and  sale  when  endorsed  by  the  Magistrate  in  whose  jurisdiction 
the  goods  are  attached. 

No  suit  shall  lie  in  respect  of  anything  necessarily  or  reasonably 
done  in  carrying  out  the  provisions  of  this  section. 

626.  IP,  in  a  case  referred  to  a  jury,  the  JURY  FIND  that  the 
ORDER  of  the  Magistrate  is  REASONABLE  AND  PROPER,  as  ori- 
ginally made,  or  subject  to  a  modification  which  theMagistarate  accepts, 
the  Ma^trate,  who  issued  the  order,  or  before  whom  cause  was  shown, 
shall  give  notioe  of  such  finding  to  the  person  to  whom  the  order  was 
issuecC  and  shidl  add  to  such  notice  an  order  to  obey  the  aforesaid 
order,  within  a  time  to  be  fixed  in  the  notice,  and  an  intimation  that, 
in  case  of  disobedience,  such  nerson  will  be  liable  to  the  penalty  pro* 
Tided  by  section  188  of  the  Inoian  Penal  Code. 

If  such  latter  order  is  not  obeyed,  the  Magistrate  may  proceed  as 
in  section  525. 

527.  If  the  person,  to  whom  the  order  of  the  Magistrate,  under 
section  421,  is  issued,  appears  and  shows  cause  against  it  so  as  to  satisfy 
the  Magistrate  who  issued  it  that  it  is  not  reasonable  and  proper,  no 
farther  proceedings  shall  be  taken  in  the  case. 

528.  If  the  Magistrate  who  issued  the  order  considers  that  imme- 
diate measures  are  necessary  to  be  taken  to  prevent  IMMINEIH? 
DANGER  or  injury  of  a  serious  kind  TO  the  PTJBLIO,  he  may  issue 
such  an  injunction  to  the  person,  to  whom  the  order  under  section  521 
was  issued,  as  is  required  to  obviate  or  prevent  such  danger  or  injury, 
whether  a  jury  is  to  be,  or  has  been  appointed  or  not. 

In  default  of  such  person  forthwith  taking  all  necessary  measures 
ordered  to  be  taken  by  such  injunction,  the  Magistrate  may  himself  use 
or  cause  to  be  used  such  means  as  may  be  necessary  to  obviate  such 
danger  or  to  prevent  such  injury. 

No  suit  shall  lie  in  respect  of  anything  necessarily  or  reasonably 
done  for  that  purpose. 

529.  Nothing  in  this  chapter  shall  interfere  with  the  provisions  of 
section  48  of  Act  Na  XXIV  of  1859  (fir  the  heUer  regulcUwn  of  the 
police  within  the  territories  suliject  to  the  J^residency  of  Fort  8t  Oeorge), 
or  of  section  34  of  Act  No.  V  of  1861  (for  the  regulation  of  Police),  or 
of  section  16  of  Act  No.  VIII  of  1867  {for  the  regulation  of  the  District 
Police  in  the  Presidency  of  Bombay  J  ^  of  the  Governor  of  Bon^y  in 
Council. 


CHAPTER  XL 
Possession. 

530.    Whenever  the  Magistrate  of  the  District,  or  a  Magistrate  of 
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a  division  of  a  District  or  Magistrate  of  the  fir.qt  class,  is  satisfied  that  a 
DISPUTE,  LIKELY  TO  INDUCE  A  BREACH  OF  THE  PEACE, 
exists  CONCERNING  any  LAND  or  the  boundaries  of  any  land,  or 
concerning  any  houses,  water^  fisheries,  crops  or  other  produce  of  land, 
within  the  linuts  of  his  jurisdiction, 

such  Magistrate  shall  record  a  proceeding  stating  the  grounds  of 
his  being  so  satisfied,  and  shall  call  on  all  parties  concerned  in  such 
dispute  to  attend  his  Court  in  person,  or  by  agent,  within  a  time  to  be 
fixed  by  such  Magistrate,  and  to  give  in  a  written  statement  of  their 
respective  claims,  as  respects  the  fact  of  actual  possession  of  the  sub- 
ject of  dispute. 

Such  Magistrate  shall,  without  reference  to  the  merits  of  the  claims 
of  any  party  to  a  right  of  possession,  proceed  to  inquire  and  decide 
which  party  is  in  possession  of  the  subject  of  dispute. 

After  satisfying  himself  upon  that  point,  he  shall  issue  an  order 
declaring  the  party  or  parties  to  be  entitled  to  retain  possession  until 
ousted  by  due  course  of  law,  and  forbidding  all  disturbance  of  posses- 
sion until  such  time. 

Explanation. — Such  Magistrate  may  satisfy  himself  of  the  existence 
of  a  dispute  likely  to  induce  a  breach  of  the  peace  from  a  report  or 
other  information ;  but  the  question  of  possession  must  be  decided  on 
evidence  taken  before  him. 

631.  If  such  Magistrate  decides  that  NEITHER  OF  THE  PAR- 
TIES IS  IN  POSSESSION,  or  is  unable  to  satisfy  himself  as  to 
which  person  is  in  possession  of  the  subject  of  dispute,  he  may  attach 
it,  until  a  competent  Civil  Court  shall  have  determined  the  rights  of 
the  parties,  or  who  ought  to  be  in  possession. 

632.  If  a  DISPUTE  arise  CONCERNING  the  right  of  USE  OP 
any  LAND  OR  WATER,  or  any  right  of  way,  such  Magistrate,  within 
whose  jurisdiction  the  subject  of  dispute  lies,  may  inquire  into  the  mat- 
ter ;  and  if  it  appears  to  him  that  the  subject  of  dispute  is  open  to  tho 
use  of  the  pubhc,  or  of  any  person  or  of  any  class  of  persons,  such  Ma- 
gistrate may  order  that  possession  thereof  shall  not  be  taken  or  retain- 
ed by  any  one  to  the  exclusion  of  the  public,  or  of  such  person,  or  of 
such  class  of  persons,  as  the  case  ma^  be,  until  the  person  claiming 
such  |>ossession  shall  obtain  the  decision  of  a  competent  Civil  Courti 
adjudging  him  to  be  entitied  to  such  exolusiye  possession. 

Provided  that  such  Magistrate  shall  not  pass  any  such  order,  if  the 
matter  be  such  that  the  right  of  use  is  capable  of  being  exercised  at  all 
times  of  the  year,  unless  such  right  has  been  ordinarily  exercised  within 
three  months  from  the  date  of  the  institution  of  theiiiquiry;  or,  in 
cases  where  the  right  of  use  exists  at  particular  seasons,  unless  such 
right  has  been  exercised  during  the  last  of  such  seasons  before  the 
complaint. 

533.  Whenever  a  LOCAL  INQUIRY  is  necessary  for  the  pur- 
poses of  this  chapter,  any  Magistrate  of  the  first  class  may  depute  any 
Magistrate  subordinate  to  him  to  make  the  inquiry,  and  may  furnish 
him  with  such  instructions,  consistent  with  the  law  for  the  time  being 
in  force,  as  may  seem  necessary  for  his  guidance,  cuid  may  declare  by 
15 
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whom  the  whole  or  any  part  of  the  necOTsary  expense?  of  ihe  inqiriTy 
aball  be  paid. 

534.  Whenever,  in  any  Criminal  Conrt,  a  person  is  conTicted  of 
an  offence  attended  with  criminal  force,  and  it  appears  to  such  Court 
that  BY  snch  CRIMINAL  FORCE  ANY  PERSON  has  been  DIS- 
POSSESSED OP  any  IMMOVEABLE  PROPERTY,  the  Court  may 
order  soch  person  to  be  restored  to  possession. 

No  snch  order  shall  prejudice  any  right  over  such  immoyeabla 
property  which  any  person  may  be  able  to  show  in  a  civil  suit. 

535.  Nothing  in  this  chapter  shall  affect  the  powers  of  a  COIr- 
LECTOR,  or  a  person  ezercismg  the  powers  of  a  Collector  or  of  a 
BoTenue  Court 


CHAPTER  XLL 
Of  the  Maintenance  of  Wives  and  Families. 

536.  If  any  person,  having  sufficient  means,  n^lects  or  refuses  to 
midntaiu  his  wife,  or  legitimate  or  illegitimate  child  unable  to  main- 
tain himself,  the  Magistrate  of  the  District,  or  a  Magistrate  of  a  Divi* 
sion  of  a  District  or  a  Magistrate  of  the  first  class  may,  upon  due  proof 
thereof  by  evidence,  order  such  person  to  make  a  monthly  allowance 
for  the  MAINTENANCE  of  his  mfe  or  such  child  at  such  monthly 
rate,  not  exceeding  fifty  rupees  in  the  whole,  as  to  such  Magistrate 
seems  reasonable. 

Such  allowance  shall  be  payable  from  the  date  of  the  order. 

If  such  person  wilfully  neglects  to  comply  with  this  order,  such 
Magistrate  may,  for  every  breach  of  the  order,  by  warrant,  direct  the 
AMOUNT  due  to  be  LEVIED  IN  THE  MANNER  PROVIDED  FOR 
LEVYING  FINES ;  and  may  order  such  person  to  be  imprisoned 
with  or  without  hard  labor  for  any  term  not  exceeding  one  month  for 
each  month's  allowance  remaining  unpaid : 

Provided  that,  if  such  person  offers  to  maintain  his  wife  on  oondi« 
iion  of  her  living  with  him,  and  his  wife  refuses  to  live  with  him,  such 
Magistrate  may  consider  any  grounds  of  refusal  stated  by  such  wife ; 
and  make  the  order  allowed  by  this  section  notwithstandiug  such  offer, 
if  he  is  satisfied  that  such  person  is  living  in  adultery,  or  that  he  haa 
habitually  treated  his  vnf e  with  cruelty. 

No  wife  shall  be  entitled  to  receive  an  allowance  from  her  husband 
under  this  section,  if  she  is  living  in  adultery,  or  if,  without  any  auffi- 
cient  reason,  she  refuses  to  live  with  her  husband,  or  if  they  are  living 
separately  by  consent. 

537.  On  the  application  of  any  person  receiving  or  ordered  to  pay 
a  monthly  allowance  under  the  provisions  of  section  535,  and  on  proof 
of  a  change  in  the  circumstances  of  such  person,  his  wife,  or  child,  the 
Magistrate  may  make  such  ALTERATION  IN  the  ALLOWANCE 
ordered  as  he  deems  fit,  provided  the  total  sum  of  rupees  fifty  a  month 
be  not  exceeded. 
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538.  A  copy  of  the  ORDER  OF  MAINTENANCE  shall  be  given 
to  the  person  for  whose  maintenance  it  is  made  or  to  the  guardian  of 
sach  person  ;  and  shall  be  ENFORCEABLE  BY  ANY  MAGISTRATE 
in  any  place  where  the  person  to  whom  the  order  is  addressed  may  be 
on  the  Magistrate  being  satisfied  as  to  the  identity  of  the  parties  and 
the  non-payment  of  the  sum  claimed. 


PART  xn. 

Miscellaneous  Provisions. 


CHAPTER  XUI. 
Miscellaneous. 

539.  The  procedure  prescribed  by  this  Act  shall  be  followed,  so 
far  as  it  can  be,  in  all  MISCELLANEOUS  CRIMINAL  OASES  and 
proceedings  which  are  instituted  in  any  Court. 

540.  Nothing  in  this  Act  shall  be  held  to  alter  or  afiect  the  juris- 
diction or  procedure  of  the  Magistrates  or  Commissioners  of  Police,  or 
the  Police  in  the  PRESIDENCY  TOWNS  except  so  far  as  this  Act 
expressly  provides  for  the  same. 

541.  Nothing  in  this  Act  shidl  be  held  to  alter  or  affect — 

(a)  the  jurisdiction,  or  procedure  of  landholders  specially  em* 
powered  according  to  law  in  tne  Presidency  of  Bombay, 

(6)  The  jurisdiction  or  procedure  of  the  heads  of  villages  in  the 
Presidency  of  Fort  Saint  George, 

(c)  the  jurisdiction,  or  procedure  of  village  Police  olHcers  in  the 
Presidency  of  Bombay. 

(d)  the  lurisdiction  or  procedure  of  any  officer  duly  authorized 
and  appointea  under  the  laws  in  force  in  the  Presidencies  of  Fort  Saint 
George  and  Bombay  respectively,  for  trial  of  pettv  offences  iu  military 
bazars  at  cantonments  and  stations  occupied  by  the  troops  of  those  Pro 
sidencies  respectively. 


SCHEDULE  I. 

For  this  aohedule  see  "  Bepealing  EnaotmentB." 

SCHEDULE  II. 

FoBUS  OF  SuMMOifB,  Waboaktsi  Bonds,  and  Bkcoonizaxces. 


FoBM  OP  BcMMONS  {Section  152). 
To  A.  B.,  of 

Whereas  jour  attendance  is  necessary  to  answer  to  a  complaint  of  (state  shortly  the  offenu 
complained  of)  :  You  are  hereby  required  to  appear  in  person  or  by  authorized  agent,  as  the 
case  may  be,  before  the  [  Magistrate  J  of  on  tho  day  of  Herein  fail  not. 

CSignatnrc  and  Seal.) 
Dated  tho  day  of 
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B 

FoBX  or  Wabeaxt   {Seetion  150). 

To  {lUUfU  and  dctiffnation  o/theperwn  or  person*  who  are  to  extaOe  the  mtarrtud). 

Whereas  of  b  Acoiued  of  ibe  offence  of  (suue  the  ofcnee) :  You  are  hereby 

directed  to  apprabeod  the  laid  and  prodooe  him  before  me.  Herein 

faO  not 

(Sigpafaae  and  SeaL) 

Thia  warrant  may  be  eodorsed  aa  followi  :— 

If  the  said  ahaU  give  bail,  himself  in  the  sum   of  with  one  soretyin  the 

sum  of  (or  two  sureties  eadi  in  the  sum  of  )  to  appear  befdve  me  on  the 

day  of  lie  may  be  rdeased. 

(Signatnrc.) 

Dated 


o 

FoEX  or  WAsaAVT  or  OoimmcnT  vob  hntKMEDikTR  Custody  (Sections  196, 197  and  903>. 

To  Jailor  of 

Whereas  of  is  charged  with  {siait  thf  offence  in  rtsptct  of  vhich  Ae  prwtner 

U  charged)  and  haa  been  committed  to  take  his  trial  before  the  Court  of  at 

You  are  hereby  required  to  receive  the  said  into  yoor  cnstody  and  to  prodooe 

him  before  the  said  Court  when  so  required. 

(Signature) 
(Office  and  powers,) 
Dated 


FoEM  OF  Wabsavt  OF  CoMifiTincvT  (Sootion  303). 
To  Jailor  of 

Whereas  of  is  convicted  before  me  {nmu  and  officiaf[desiffnatioH)  of  the 

offence  of  {meiUion  the  offtnee  quoting  Act  and  secHon)  and  scntcncca  to  {stat"  the  jmniikmieni 
/mUu  ami  distinctly  menlioning  its  nature  and  extent) ;  You  are  hereby  required  to  receive  the 
said  into  ^'our  custody  in  the  said  jail  of  together  with  this  warrant,  and  there 

carry  the  aforesaid  soitenoe  into  execution  aooordiug  to  law. 

(Signature) 

Dated  the  day  of 


E 

FoBic  OF  BoxD  TO  KXEP  THs  PsACB  (SccUon  498). 

Whereas  I  inhabitant  of  have  been  called  upon  to  enter  into  a   bond  to 

keep  the  peace  for  the  term  of  ,  I  hereby  bind  myself  not  to  commit  a  breach  of  the 

peace  or  do  any  act  that  may  probably  ocooAion  a  breach  of  the  i>eaco  during  the  said  term  : 
and  in  case  of  my  making  default  therein  I  bind.myself  to  forfeit  to  Her  Majesty  the  sum 
of  rupees. 

(Signature.) 

Dated 

FOBM    OF    SsCtJBITY  TO  BS  SUBJOINED  TO  THB  BOKD  OF  THE  PrDTCITAL. 

I  hereby  declare  myself  surety  fur   the  above  said  that  he  shall  not  commit  a  . 

breach  of  the  peace  or  do  any  act  Umt  may  probably  occasion  a  breach  of  the  peace  during 
the  said  term  :  and  in  case  of  his  making  default  therein,  I  hereby  bind  myself  to  forfeit  to 
Her  Majesty  the  sum  of  rui>ce8. 

(Signature.) 

Dated 
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FoBM  or  Beooghisakcb  to  proaocti  OB  GiTB  wriDWsat  (SeoUoiiB  190  and  860). 

I  of  do  hereby  bind  myself  to  appear  at  in  the  Court  of 

at  o'clock  on  the  day  of  next  and  then  and  there  to  prosecute 

{or  at  theea$e  majf  be,  to  proeocuto  and  give  eridenoe.  <>rtog:iye  evidence)  in  the  matter 
of  a  chaive  of  against  one  A.  B.^  and  to  attend  at  the  said  Court  tcom  dnj  to  day  or 

as  I  may  be  otherwise  directed  by  the  presiding  officer  ;  and  in  case  of  my   makmg  default 
herein,  I  bind  myself  to  forfeit  to  Her  Majesty  the  sum  of  rupees. 

(Signature.) 
Dated 


Form  of  Bokd  iob  Good  Bbhatioub  (Section   500). 

Whereas  1  inhabitant  of  haye  been  called  to  enter  into  a  bond  to  bo  of 

good  behaviour  to  Her  Majesty  the  Queen  and  to  all  her  subjects,  for  the  the  term  of 

,  I  hcrebv  bind  myself  to  be  of  good  behaviour  to  Her  Majesty  and  to  all  her  subjecta 
during  the  said  term,  and  in  case  of  my  making  default  therein,  I  bind  my  self  to  forfeit  to 
Her  Majesty  the  sum  of  rupees. 

(Signature.) 
Dated 

Form  op  Sbcuritt  to  bb  suBJonrsD  to  tbb  Bomd  of  thb  Priwcipal. 

I  hereby  declare  myself  surety  for  the  above  said  that  he  shall  be  of  good  beha- 

viour to  Her  Majesty  and  to  all  her  subjects  during  the  said  term ;    and  in  case  of  his  mak- 
ing de&ult  therein,  i  hereby  bind  myself  to  forfeit  to  Her  Majesty  the  sum  of  rupees. 


SCHEDULE.  III. 
Charges. 

(l.)~CnAB0B8  wrra  oxe  iixad. 

(/I.)    I  [name  and  office  of  magUtraU   <tc.,]    hereby  charge  you  [napu  of  accused  person^ 
as  follows  :— 

(b.)    That  3rou,  on  or  about  the  dav  of  at  ,  waged  war  against  the 

Queen,  and  thereby  committed  an  oflence  punishable  under  section  121  of  the  Indian  Penal 
Code,  and  within  the  cognizance  of  the  Court  of  Session. 

(c.)    And  I  hereby  direct  that  you  be  tried  by  the  said  Court  on  iba  said  ohaigo, 

[Signature  and  Seal  of  the  Magistrate.] 

[*To  be  substituted  for  (ft.)'] 

(2.)    Thatyou,  on  or  about  the  day  of  at  ,  with  the'  intention  of 

inducing  the  Honorable  A.  JJ.,  Member  of  the  Council  of  the  (Governor  General  of  India,  to 
refirainm>m  exercising  a  lawftil  power  as  such  Member,  assaulted  such  Member,  and  there,— 
by  committed  an  offence  punishable  under  Section  124  of  the  Indian  Penal  Code,  and  within 
the  cognizance  of  the  Court  of  Session. 

(8.)    That  you,  being  a  public  servant  in  the  Department,  directly  sccepted  from 

[state  the  namf]  for  another  party  [state  the  tiAmel  a  gratiflcation,  other  than  legal  re- 
muneration, as  a  motive  for  forbearing  to  do  an  omcial  act,  and  thereby  comraittcd  an 
offence  punishable  under  Section  161  of  the  Indian  Penal  Code,  and  within  the  cognizance  of 
the  Court  of  Session. 

(4.)    Thatyou,  on  or  about  the  day  of  at  ,  committed  culpable 

homicide  not  amounting  to  murder,  causing  the  death  of  ,  and  thereby  comniittcd 

an  offence  punishable  under  Section  804  of  tne  Indian  Penal  Code,  and  within  the  cognizuuco 
of  the  Court  of  Session. 

(0.)    That  you.  on  or  about  the  day  of  at  ,  vclimtarily  caused 

grieviouH  hurt  to  ,  and  thereby  commtttod  an  offence  punishable  under  Section  325 

of  the  Indian  Penal  Code,  and  within  tbo  oognisuice  of  tho  Court  of  Session. 
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(7.)    Th&t  Ton,  on  or  abont  the  day  of  at  ,  oommitted  robbery,  u 

offence  puniibAble  onder  Section  392  of  Um  IndUn  Penal  Code,  and  within  ^tbe  c4)gniauiee  of 
the  Court  of  Seeiion. 

(8.)    That  Ton,  on  or  obont  the     ^        day  of  at  .eommitted  daeoity,  aa 

offence  punishable  under  Section  860  of  the  Indian  Penal  Code^  and  within  the  cognizanoe  of 
the  Court  of  Beeeinn 

(9.)    That  you.  on  or  about  the             day  of  at  did  (or  ommitted  to  do 
M  the  ease  may  be)              such  oondnet  beia^  contrary  to  the  provisions  of  Act       Section 
andthei  *  ...    -         - 


.  and  was  known  by  yoo  to  be  prejndicial'to  and  thereby  committed  aa  Ouia«« 

punishable  under  Section  166  of  the  Indian  Penal  Code  and  within  the  oogniauice  of  the  Court 
of  Seasion. 

(10.)    That  yon,  on  or  about  the  day  of  at  in  the  course  of  the  trial 

of  before  stated  in  evidence  that  "  "  which  statement  you  either  knew 

or  believed  to  be  CiUse.  or  did  not  believe  to  be  true,  and  thereby  committed  an  offence  fnm- 
inhable  under  Section  193  of  the  Indian  Penal  Code  and  within  the  cognizanoe  of  the  Court 
of  Session. 

In  cases  tried  by  the  Magistrates  substitute  "within  my  cognisance"  for  "within  the 
cognizance  of  the  Court  of  Session."    In  (e}  omit "  by  the  said  Court." 

(U.)— ChABOES  with  two  OB  XOBK    HBAD8. 

(a.)    I  r*  name  and  office  of  Magistrate,  Ac,']  hereby  charge  yoa  [ '  name  of  aocosed 
person^]  as  follows  :— 

(&.)    Ftr«<.— That  you,  on  or  about  the  day  of  at  ,  knowing  a  coin 

to  be  counterfeit,  delivered  the  same  to  another  person,  by  name  A.  £.,  as  genuine,  and 
thereby  committed  an  offence  punishable  under  becUon  241  of  the  Indian  Penal  Code,  and 
within  the  cognizance  of  the  Court  of  S^sion. 

S^4»»kKy.— That  you,  on  or  about  the  day  of  at  ,  knowing  a  coin  to 

be  counterfeit,  attempted  to  induce  another  person,  by  name  A.  B.^  to  receive  it  as  genuine, 
and  thereby  committed  an  ofliBnoe  punishable  under  Section  242  of  the  Indian  Penal  Code,  and 
within  the  the  cognizanoe  of  the  Court  of  SessicMk 

(c.)    and  I  hereby  direct  that  you  be  tried  by  the  said  Court  on  the  said  charge. 

[Signature  and  Seal  of  the  Magistrate.] 

For  (J).    ^r#<.— That  you,  on  or  about  the  'day  of  at  .committed 

murder  by  causing  the  death  of  ,  and  thereby  committed  an  oflienoe  puni^ble  under 

Section  302  of  the  Indian  Penal  Code,  and  within  the  cognizanoe  of  the  Court  of  Session. 

SeconMy^—ThaX  you.  on  or  about  the  day  of  at  ,  by  causing  the 

death  of  ,  committed  culpable  homicide,  and  thereby  committed  an  offence  punish- 

able under  Section  804  of  the  Indian  Penal  Code,  and  within  the  cognizanoe  of  the  Court 
of  Session. 

For  (h),    J1r«<.— That  you,  on  or  about  the  day  of  at  .  committed 

theft,  and  thereby  committed  an  offence  punishable  under  Section  S04  of  the  Indian  Penal 
Code,  and  within  the  cognizance  of  the  Court  of  Session. 

£^eeo>uUy.--That  you,  on  or  about  the  day  of  at  ,  committed 

theft,  having  made  preparation  for  causing  death  to  a  person  in  order  to  the  committing  of 
such  theft,  fmd  thereby  committed  an  offence  punishable  under  Seoticm  882  the  Indian  Penal 
Code,  and  within  the  cognizance  of  the  Court  of  Session. 

TTitrdZy.— That  you,  on  or  about  the  day  of  at  ,  committed  thef^ 

having  made  reparation  for  causing  restraint  to  a  person  'in  order  to  the  effecting  of  your 
escape  after  the  committing  of  such  theft,  and  thereby  committed  an  offence  punishable  un- 
der Section  882  of  the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session. 

FourHUv.—ThaX  you,  on  or  about  the  day  of  at  .  committed  theft, 

having  made  preparation  for  causing  fear  of  hurt  to  a  pOTson  in  order  to  the  retaining  of  pro- 
perty taken  by  such  theft,  and  thereby  committed  an  offence  punishable  under  Section  382  of 
the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session. 

For  (A).  That  you,  on  or  about  the  day  of  at  in  the  course  of  the 

inquiry  into  before  stated  in  evidence  that "  "  and  that  you,  on  or 

alK>ut  the  day  of  at  in  the  course  of  a  trial  before  stated 

in  evidence  that "  "  one  of  which  statements  you  either  knew  or  believed  to  be  fslse, 

or  didnotbelievetobe  true  and  thereby  committed  an  office  punishable  under  S«:tion 
193  of  the  Indian  Penal  Code,  and  within  the  cognizance  of  the  Court  of  Session. 

In  trials  before  Magistrates  substitute  "  within  my  cognizance"  for  "  within  the  cog* 
nizance  of  the  Court  of  Seasion ;"  and  omit  *'  by  the  said  Court," 
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SCHEDULE  IV. 

Exflanaiortf  Kotes.—Ut.'-ThB  entries  in  the  2nd  and  6Ui  colnmns  of  the  schednle.  headed 
respeetiTel7  **  Offence"  and  "  Punishment  under  the  Indian  Penal  Code,"  are  not  intended 
as  definitions  of  the  offences  and  ponishmeBts  described  in  the  several  corresponding  sections 
of  the  Indian  Penal  Code  ;  or  even  as  abstracta  of  those  sections,  but  merely  as  references  to 
the  subject  of  the  section,  the  number  of  which  is  given  in  the  1st  column. 

2iu2.— The  term  "  Whether  bailable  or  not."  in  column  6,  is  to  be  taken  in  connection 
with  the  provisions  of  Section  388  and  889,  of  tne  Code. 

8ri2.— Oflienoes  may  be  tried  by  a  Court  superior  to  the  Court  spedflally  mentioned  in 
column  7.  For  example,  a  Court  of  Session  may  try  an  offence  entered  in  column  7  as  triable 
by  a  Magistrate. 

4(&.— The  words  "  any  Magistrate,"  as  used  in  oolomn  7,  shall  include  any  Magistrate  of 
the  1st  or  2nd  or  Srd  class. 

5<A.— In  the  territories  in  British  India  to  which  the  General  Regulations  of  Bengal,  Mad- 
ras and  Bombay  do  not  extend,  the  powers  given  by  this  Act  shall  b«  exercised  by  such  officec 
as  the  Local  Ooverament  of  those  territories  respectively  shall  appoint. 

6<A.— The  last  part  of  the  schedule  headed  "  Offences  against  other  Laws,"  shall  not  be 
taken  to  alter  or  affect  any  special  provision  contained  in  such  laws  r^;arding  the  procedure 
to  be  followed  in  the  case  ox  offences  made  punishable  thereby. 

7ih. — Column  4  is  meant  to  indicate  to  Magistrates  the  manner  in  which  the  discretion 
vested  in  them  by  sections  148, 149  and  160  is  commonly  to  be  used,  but  it  is  not  to  affect  the 
definition  of  summons  oases  azid  warrant  cases  given  in  section  4. 


Column  3. 

The  police  MA.Y  ARREST  WITHOUT  WARRANT  in  the 
following  cases,  In  all  other  cases  they  shall  not  arrest  without  war- 
rant. 

Chap.  Y.  Abetment.-— If  arrest  for  the  offence  abetted  may  be  made 
without  warrant* 

Chap.  VII.    Armt  and  Natt.— 131, 132, 133, 134, 135, 136, 138  140. 

Chap.  VIII.  Public  Tranquility.— 143, 144,  145, 147, 148, 149  (if  ar- 
rest may  be  made  without  warrant  for  the  ofienco  committed) 
150, 151,  152,  153,   157,  158. 

Ghap.  IX.    Public  Servants.— 170, 171. 

Chap.  XI.    False  Evidence  &c.— 212,  216,  224,  225,  225  A.  226. 

Chap.  XII.    Coin  and  Stamps.— The  whole. 

Chap.  XIV.  Public  Health  &c.— 269,  270,  277,  279,  280,  281,  282, 
283,   285,  286,  289,  291,  292,  293,  294. 

Chap.  XV.    Religion.— 295,  296,  297. 

Chap.  XVI.  Human  Bodt.— 302,  303,  304,  304  A,  305,  306,  307,  308, 
309,  311,  317,  318,  324,  325,  326,  327,  328,  329,  330,  331,  332, 
333,  334,  335,  336,  337,  838,  341,  342.  343.  344.  346.  347,  348, 
353,  354,  356,  357,  363,  364,  365,  366,  367,  368,  369,  371,  372,  373, 
374,  376,  377. 

Chap.  XVII.  Propertt.— 379,  380,  381,  382,  392.  393,  394,  395,  396, 
397,  398,  399.  400,  401,  402.  406,  407,  408,  411,  412,  413,414,  430, 
431,  432,  433,  435,  436,  437,  438,  439.  440.  447,  448,  449,  450, 
451,  452,  453,  454,  455,  456,  457,  458,  459,  460,  461,  462. 

Chap.  XVHI.    Forgery  &c.— 467  cl.  2,     471  cL  2, 
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Chip.  XXIII.    Attempts.— If  the  oflTence  attempted  is  one  for  which 
the  police  may  arrest  without  warrant. 

Ofpencrs  against  other  Laws. — If  punishable  with  death  transporta- 
tion or  imprisonment  for  3  years  and  upwards. 


Column  4. 

A  SUMMONS  shall  ordinarily  issue  in  the  first  instance  in  the 
following  cases.    In  all  other  cases  a  warrant  shall  ordinarily  issue. 

Ohap.  V.    Abetment. — If  a  summons  may  issue  for  the  offence  abetted. 

Chap.  VII.    Aemy  and  Navt.— 137, 140. 

Chap.  VIII.  Public  Tranquillitt. — 143, 149  (if  a  summons  may  issue 
for  the  offence  committed),  150  (according  to  the  offence  com- 
mitted by  the  person  hired  engaged  or  employed)  151,  153  cL  2. 
154,  155,  156,  157,  158  cl.  1,  160. 

Chap.  IX.  Pubuc  Sebvants.—161,  162, 163,  164,  165,  166,  167,  163, 
169, 171. 

Chap.  X.  Contempts.— 172, 173,  174, 175,  176, 177,  178, 179,  180,  182 
183,  184,  185,  186,  187,  188,  189,  190. 

Chap.  XI.    False  evidence  Ac.— 202,  217,  223,  227,  228,  229. 

Chap.  XIIL    Weights  and  Measures.— The  whole. 

Chap.  XIV.  Public  Health  Ac.— 269,  270,  271,  272,  273,  274,  275, 
276,  277,  278,  279.  280,  282,  283,  284,  285,  286,  287,  288,  289,  290, 
291;  294  A. 

Chap.  XV.    Keligion.— The  whole. 

Chap.  XVI  Human  body.— 323,  324,  325,  326,  334,  335,  336,  337,  338, 
341,  342,  343,  344,  345,  346,  347,  348,  352,  355,  358. 

Chap.  XVII.  Pbopebty.--426,  447,  484,  485,  486,  487,  488,  489,  490, 
491,  492. 

Chap.  XXIII.    ArrEMPra — According  to  the  offence  attempted. 

Off ences  against  other  Laws. — If  punishable  with  imprisonment  for 
loss  than  3  years,  or  with  fine  only. 


Column  5. 
The  following  offences  are  BAILABLE.  All  others  are  not  baila.    ^ 

Chap.  V.  Abetment.— 109, 110,  111,  113, 114, 116, 117, 119  clauses  1  and 
3,  and  120,  if  the  offence  abetted  is  bailable, 

Chap.  VI.  State  offENCEs.— 129. 

Chap.  VII.  Abmy  &  Navy.— 135,  136, 137, 138, 140. 
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Chap.  VIII.  PtJBno  TnAKQmLT.iTT.— 143,  144^  145, 147,  148,  149,  (if 
the  ofTence  committed  is  bailable)  150,  (if  the  offence  is  bailable) 
151,  152,  163, 154,  155,  156,  157, 158, 160. 

Chap.  IX.    Pttblic  Sebyants.— The  whole. 

Chap.  X.    Contempts.— The  whole. 

Chap.  XI.  False  Evidikcb  &c.— 193,  196,  (if  the  offence  of  giving 
such  evidence  is  bailable)  197,  198, 199,  200,  201,  202,  203,  204, 
205,206,  207,  208,  209,  210,  211,  212,  213,  214.  215,  216,  217,  218, 
219,  220,  221,  222  01.  3,  223,  224,  225  CI.  1,  225  A,  228,  229. 

Chap.  XII.  Com  ahd  Stamps.— 255, 256,  257, 258,  259,  260,  261,  262, 
263. 

Chap.  XIII.    Weights  and  Msasubbs.— The  whole. 

Chap.  XIV.  Pubuo  Health  Ac.— The  whole. 

Chap.  XV.    Eeligion.- The  whole. 

Chap.  XVI.  Human  Body.— 304  A,  308,  309,  312,  317,  318,  323,  324, 
325,  330,  332,  334,  335,  336,  337,  338,  341,  342,  343,  344,  345,  340 
347,  348,  362, 353,  364,  355,  357,  358,  370,  374. 

Chap.  XVII.    Propbrtt.— 384,  385,  403,  404,  417,  418,  419,  420,  421, 
422,  423,  424,  426,  427,  428, 429,  430,  431,  432,  433,  434,  435,  447, 
.  448,  451  a.  1,  461,  462. 

Chap.  XVIII.  Porobkt  Ac.— 465,  469,  471  CI  1,  482,  483,  484,  485, 
486, 487, 488,  489,  490,  491, 492. 

Chap.  XX.    Marriage.— 494,  497, 498. 

Chap.  XXI.    Defamation.— The  whole. 

Chap.  XXII.    Intimidation  &c.— 504,  506,  607,  508,  509,  510. 

Chap.  XXIII.    Attempts.— If  the  offence  attempted  is  bailable. 

Oppences  against  other  Laws. — If  ponishable  with  imprisonment  for 
less  than  3  years  or  with  fine  only. 


Oolunm  7. 
By  what  Oourt  triable. 

1.— BY  ANY  MAGISTRATE. 

Chap.  V.    Abetment. — If  offence  abetted  is  triable. 

Chap.  VII.    Abmt  and  Navy.— 140. 

Chap.  VIII.    Public  Tranquillity.- 143,  144,  145,147,149  (if  tho 
offence  committed  is  triable,)  150  (do.)  151,  153,  160. 

Chap.  IX.    Public  Sebvants.— 170, 171. 

Chap.  X.    Contempts.— 172, 174, 175  (if  committed  in  his  Court,  subject 
to  the  provisions  of  chapter  3!$  of  this  Code),  178  (do.),  179  do. 
16 
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180  do.  201  (if  the  offence  is  triable),  212  cl.  3  do.  213  cl.  3  do. 
214  ol.  3  do.,  216,  o1.  3  do.,  227  do.,  228  (if  committed  in  his  Couri, 
sabject  to  the  provisions  of  chapter  32  of  this  Code). 

Chap.  XIV  Pubuc  Health  &o-,— 277,  278,  279,  285^  286,  289,  290, 
294  A. 

Chap.  XVI.    Huiuii  bodt.— 323,  334,  336,  341,  352,  356,  357,  358,  374. 

Chap.  XVII.    Pbopbrtt.— 379,  380,  403,  426,  447,  448,  451  cl.  1. 

Chap.  XXII.    Intikidation  Ac.— 504,  510. 

Chap.  XXIII.    Attbmpts.— If  the  oflence  attempted  is  taiable. 

Oppbkces  against  otheb  Laws.* According  to  the  provisions  of  Sectdoo 
8  of  this  Code. 

II.— BY  MAGISTBATBS  OP  THE  2nd  CLASS. 

Chap.  V.    Abetment.— If  the  offence  abetted  is  triable. 

Chap.  VII.    Abmy  and  Navy.— 135, 136, 137, 138. 

Chap.  VIII.    Public  Tbanquillity.— 154, 155, 156, 157, 158. 

Chap.  IX    Public  Sirvants.— 165, 166. 

Chap,  X.  Contempts.— 173,  175,  176,  177,  178,  179,  180,  182,  183, 
184,  185, 186,  187,  188,  189, 190. 

Chap.  XI.  False  Evidence  &c.,— 201  cl.  3  (if  the  offence  is  triable) 
202,  203,  206,  207,  212;  cl.  3  (if  offence  triable)  213  cL  3  do., 
214  cl.  3  do.,  216  cl.  3,  217,  221  cl.  3,  223,  224,  225  cl.  1,  225  A, 
227,  (if  original  offence  triable)  228,  (if  offence  committed  ia 
Court;. 

Chap.  XII.    Coin  and  Stamps.— 241,  254,  262. 

Chap.  XIII.    Weights  and  MEA8UBEs.-^The  whole. 

Chap.  XIV.  Public  Health  &c.— 269,  270,  271,  272,  273,  274, 275,  276 
280,  282,  283,  284,  287,  288,  291,  292,  293, 294. 

Chap.  XV.    RELicioN.—The  whole. 

Chap.  XVI.— Human  Body.— 309,  318,  324,  325,  335,  337,  338, 342,  343 
344,  345,  346,  347,  353,  354, 355. 

Chap.  XVII.  Pboperty.— 381,  384,  385,  404,  406,  408,  411,  414,  417, 
418,  419,  421,  422,  423,  424,  427,  428,  429,  430,  431,  432,  434,  451 
a.  2,  452,  453,  454,  456,  457,  461,  462. 

Chap.  XVIIL     FobgeBy  &c.— 482,  483,  436,  .487,  488,  489,, 

Chap.  XIX.    Breach  op  Contbacts  Ac- The  whole. 

Chap.  XX.    Mabbduji.— 498. 

(^p.  XXII.    Intimidation.— 505,  506  Cl.  1,  508, 

Chap.  XXIIl.    Attempts.— If  the  offence  attempted  is  triable, 

Oppences  Against  otheb  Laws.— According  to  the  provisions  of  Sectioa 
8  of  this  Code. 
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III.— MAGISTRATES  OP  THE  Isi  CLASS. 

Chap.  V.    Abetment.— IC  the  ofTenco  abetted  is  tciable^ 

Chap.  VI.    State  Opfences.— 129. 

Chvp.  VII.    Arky  and  Navt.— 133. 

Chap.  VIIL  Public  TBAN<juiLiTy.— 148»  149  (if  offence  triable),  150 
(Do),  152. 

Chap.  IX.    Public  Servants.— 161, 162, 163, 164, 167, 168, 169. 

Chap.  X,    Contempts.— 181. 

Chap.  XI.  Paisb  Evidence.— 193, 196. 197, 198, 199,  200,  201  Clauses 
2  and  3,  204,  205, 208,  209,  210,  211  01.  1,  212,  213  Clauses  2  and 
3,  214  Olauses  2  and  3,  215,  216,  221  01.  2, 222  01.  3,  225  CI.  2,  227 
(if  (»dginal  off(^ce  triable),  228  (if  committed  in  Court),  229. 

Chap.  XII.  Coin  and  Stamps.— 233,  235  a.  1, 237,  239,  240,  242,  243, 
246,  247,  248, 249;  250»-25U  252,  253,  259,  260,  261,  263. 

Chap.  XVI.    Human  body.— 304  A,  326,  332, 348,  363,  372.  373. 

Chap.    XVII.    Property.— 392,  393,  394,  407,  409^420,455,  458. 

Chap  XVIII.    Forgery  &c.— 484, 485* 

Chap.  XXI.    Defamation.— The  whole,. 

Chap.  XXII.    Intimidation.— 506  ol.  2,  507,  509. 

Chap.  XXIII.    Attempts. — If  the  offence  attempted  is  triable. 

Offences  against  other  Lawsit— Acoording  to  the  Provisions  of  section 
SofthiaCode. 

IV.— BY  THE  COURT  OF  SESSION. 

Chap.  V  Abetment.— If  the  offence  abetted  is  triable. 

Chap.  VI.  State  Offences.— 121, 121  A,  122, 123,.  124, 124  A,  125, 126, 
127, 128. 130. 

Chap.  VII.    Army  and  Navy.— 131, 132, 134. 

Chap.  VIII.    Public  Traquillity. — 149  (If  offence  triable). 

Chap.  X.  Contempts.— 175  (4f  committed  in  Court),  178  (Do.),  179, 
(Do),  180  (Do.). 

Chap.  XI.  False  Evidence  &c.— 194, 195,201  cl.  1,  211  cl.  2,  213  cl.  1, 
214  cl.  1,  218,  219, 220,  221  cl.  1,  222  cl.  1,  225  Clai^i^es  3, 4  and  5, 
226,  227  (If  original  offence  triable),  228  (if  committed  in  Court). 

Chap.  XII.  Coin  and  Stamps.— 231,  232,  234.  235  CL  2,  236,  238,  244, 
245,  255,  256,  257,  258. 

Chap.  XIV.    Public  health.— 281. 

Chap.  XVI.  Human  Body.-302,  303,  304,  3a5.  306,  307,  308,  311,  312, 
313.  314,  315.  316,  317,  327,  328,  329,  330,  331,  333,  364,  365,  366, 
367,  368,  369,  370,  371, 376,  377. 
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Chap.  XVII.    Property.— 382,  386,  387,  388, 389,  395  396, 397,  398, 389,  \ 

400,  401, 409,  412,  413.  433,  435,  436,  437,  438,  439,  440,  449,  450, 

459,  460. 

Chap.  XVIII.    Fobokrt  &C.-465, 466, 467, 468, 469, 471,  472, 473,  474, 
475,  476, 477. 

Caap.  ZX.    Mabruqb.— 493, 494,  495,  496,  497. 

Cu AP.  XXIIL    ATTXKPm— If  the  offence  atrempted ifl  triable. 

Of  FSHCEs  Against  other  Laws.— According  to  the  provisions  of  section 
8  of  thifi  Code. 
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MISCELLANEOUS  ACTS  RELATING  TO 
CRIMINAL  PROCEDURE. 


33  &  34  VICTORIA  CAP.  52. 

An  Act  for  amending  the  Law  relating  to  the 
Extradition  of  Criminals. 

Whereas  it  is  expedient  to  amend  the  law  relating  to  the  aorrendcr 
to  Foreign  States  of  persons  accused  or  convicted  of  the  commission  of 
certain  crimes  within  the  jurisdiction  of  such  States,  and  to  the  trial  of 
criminals  sorrenderod  by  Foreign  States  to  this  country   Bo  it  enacted, 

Preliminary. 

1.  This  Act  may  be  cited  as  "  The  Extradition  Act,  1870." 

2.  Where  an  arrangement  has  been  made  with  any  Foreign  Stato 
with  respect  to  the  surrender  to  such  State  of  any  fugitive  criminals 
HER  MAJESTY  MAY,  by  order  m  Council,  DIRECT  THAT  THIS 
ACT  SHALL  APPLY  in  the  case  of  such  Foreign  State. 

Her  Majesty  may,  by  the  same  or  any  subsequent  order,  limit  the 
operation  of  the  order,  and  restrict  the  same  to  fugitive  criminals  who 
are  in  or  suspected  of  being  in  the  part  of  Her  Majesty's  dominions 
specified  in  tne  order  and  render  the  operation  thereof  subject  to  such 
conditions,  exceptions  and  qualifications  as  may  be  deemed  expedient. 

Every  such  order  shall  recite  or  embody  the  terms  oHh&  arrange- 
ment, and  shall  not  remain  in  force  for  any  longer  period  than  the  ar- 
rangement. 

Every  such  order  shall  be  laid  before  both  Houses  of  Parliament 
within  six  weeks  after  it  is  made,  or,  if  Parliament  be  not  then  sitting, 
within  six  weeks  after  the  then  next  meeting  of  Parliament,  and 
shall  also  be  published  in  the  London  Gazette. 

3.  The  following  RESTRICTIONS  shaU  be  observed  WITH  RE- 
SPECT TO  the  SURRENDER  OF  fugitive  CRIMINALS  : 

(I)  A  fiigitive  criminal  shall  not  be  surrendered  if  the  ofience  in  re- 
spect  of  which  his  surrender  is  demanded  is  one  of  a  political  chara- 
cter, or  if  he  prove  to  the  satisfication  of  the  police  magistrate  or 
the  court  before  whom  ho  is  brought  en  Ibobcas  corpus^  or  to  the 
Secretary  of  State,  that  the  requisition  for  his  surrender  has  in 
fact  been  made  with  a  view  to  try  or  punish  him  for  an  of cnce  of 
a  political  character ; 
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(2)  A  fugitive  criminal  shall  not  be  snrrendered  to  a  Foreign  8tate 
unless  pro  vision  is  made  by  the  law  of  that  state,  or  by  arrange- 
ment, tnat  the  fugitive  criminal  shall  not,  until  he  has  been  restor- 
ed or  had  an  opportunity  of  returning  to  Her  Majesty's  dominions, 
be  detained  or  tried  in  that  Foreign  State  for  any  offence  committ- 
ed prior  to  his  surrender  other  than  the  extradition  crime  proved 
by  the  facts  on  which  the  surrender  is  grounded : 

(3)  A  fugitive  criminal  who  has  been  accused  of  some  offence  within 
English  jurisdiction,  not  being  the  offence  for  which  his  surrender 
is  asked,  or  is  undergoing  sentence  under  anjr  conviction  in  the 
United  Kingdom,  shall  not  be  surrendered  unfil  after  he  has  been 
dischaj^^,  whether  by  acquittal  or  on  expiration  of  his  sentence  or 
otherwise. 

(4)^  fugitive  criminaljahall  not  be  snrrendered  until  the  expiration  o^ 
fifteen  days  from  the  date  of  his  being  committed  to  prison  to  awaib 
his  surrender. 

4.  An  Order  in  Council  for  applying  this  Act  in  the  case  of  any 
Foreign  State  shall  not  be  made  unless  the  arrangement — 

{I)  provides  for  the  determination  of  it  by  either  party  to  it  after  the 
expiration  of  a  notice  not  exceeding  one  year ;  and, 

(2)  is  in  conformity  with  the  provisions  of  this  Act,  and  in  particular 
with  the  restrictions  on  the  surrender  of  fugitive  criminals  con- 
tained in  this  ict. 

5.  When  an  ORDER  applying  this  Act  in  the  case  of  any  Foreign 
State  has  been  PUBLISHED  IN  the  LONDON  GAZETTE,  this  Act 
(after  the  date  8(>ecified,  in  the  order  or  if  no  date  is  specified,  after  the 
date  of  the  publication,)  shall,  so  long  as  the  order  remains  in  force,  but 
subject  to  tne  limitations,  restrictions,  conditions,  exceptions,  and  quali- 
fications, if  any,  contained  in  the  order  apply  in  the  case  of  such 
Foreign  State.  An  Order  in  Council  shall  be  conclusive  evidence  that 
the  arrangement  therein  referred  to  complies  with  the  reonisltions  of 
this  Act,  and  this  Act  applies  in  the  case  of  the  Foreign  State  men- 
tioned in  the  order,  and  the  validity  of  such  order  shall  not  be  ques- 
tioned in  any  legal  proceedings  whatever. 

"  6.  Where  this  Act  applies  in  the  case  of  any  Foreign  State,  every 
FUGITIVE  CRIMINAL  of  that  State  who  is  in  or  sa8[>ected  of  being 
in  any  part  of  Her  Majesty's  dominions,  or  that  part  which  is  specified 
in  the  order  applying  this  Act  (as  the  case  may  be),  shall  be  LIAlBLE 
TO  BE  APPREHENDED  AND  SURRENDERED  in  manner  pro- 
yided  by  this  Act,  whether  the  crime  in  respect  of  which  the  surrender 
is  sought  was  committed  before  or  after  the  date  of  the  order,  and  whe- 
ther there  is  or  is  not  any  concurrent  jurisdiction  in  any  Court  of  Her 
Majesty's  dominions  over  that  crime. 

7.  A  REQUISITION  FOR  the  SURRENDER  of  a  fugitive 
criminal  of  any  Foreign  State,  who  is  in  or  suspected  of  being  m  the 
United  Kingdom,  shall  be  made  to  a  Secretary  of  State  by  some  i)er80n 
recognized  by  the  Secretary  of  State  as  a  diplomatic  representative  of 
that  Foreign  State.  A  Secretary  of  State  may,  by  order  under  his  hand 
and  seal,  sigiiifjr  to  a  police  magistrate  that  such  requisition  bas  been 
made,  and  rcciuurc  him  to  issue  his  warrant  for  the  apprehension  of  the 
fugitive  criminal. 
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If  the  Secretary  of  State  is  of  opinion  that  the  OFFENCE  is  one 
OF  a  POLITICAL  CHARACTER,  he  may,  if  he  think  fit,  refuse  to 
send  any  sach  order,  and  may  also  at  any  tmie  order  a  f ngitive  crimi« 
nal  accused  or  convicted  of  such  offence  to  be  discharged  from  custody. 

8.  A  WARRANT  FOR  the  APPREHENSION  of  a  fugitive 
criminal,  whether  accused  or  convicted  of  crime,  who  is  in  or  suspected 
of  being  in  the  United  Kingdom,  MAY  BE  ISSUED— 

(1)  by  a  police  magistrate  on  the  receipt  of  the  said  order  of  the 
Secretary  of  State,  and  on  such  evidence  as  would  in  his  opinion 
justify  the  issue  of  the  warrant  if  the  crime  had  been  committed  or 
the  criminal  convicted  in  England ;  and 

(2)  by  a  police  magistrate  or  any  justice  of  the  peace  in  any  part  of 
the  United  King£>m,  on  such  information  or  complaint  and  such 
evidence  or  after  such  proceedings  as  would  in  the  opinion  of  the 
person  issuing  the  warrant  justuy  the  issue  of  a  warrant  if  the 
crime  had  been  committed  or  the  criminal  convicted  in  that  part 
of  the  United  Eongdom  in  which  he  exorcises  jurisdiction. 

Any  person  issuing  a  warrant  under  this  section  without  an  order 
from  a  Secretary  of  State  shall  forthwith  send  a  REPORT  of  the  fact 
of  such  issue,  together  with  the  evidence  and  information  or  complaint, 
or  certified  copies  thereof,  TO  a  SECRETARY  OP  STATE,  who 
may  if  he  think  fit  order  the  warrant  to  be  cancelled,  and  the  person 
who  has  been  apprehended  on  the  warrant  to  be  discharged. 

A  fugitive  criminal,  when  apprehended  on  a  warrant  issued  with, 
out  the  order  of  a  Secretary  of  State,  shall  be  brought  before  some  per- 
son having  power  to  issue  a  warrant  under  j^his  section,  who  shall  by 
warrant  order  him  to  be  brought  and  the  prisoner  shall  accordingly  be 
brought  before  a  police  magistrate. 

A  fugitive  criminal  apprehended  on  a  warrant  issued  without  the 
order  of  a  Secretary  of  State  shall  be  discharged  by  the  police  mag[is- 
trate,  unless  the  police  magistrate,  within  such  reasonable  time  as,  with 
reference  to  the  circumstances  of  the  case,  he  may  fix,  receives  from  a 
Secretary  of  State  an  order  signifving  that  a  requisition  has  been  made 
for  the  surrender  of  such  criminal. 

9.  When  a  fugitive  criminal  is  brought  before  the  police  magis- 
trate, the  POLICE  MAGISTRATE  SHALL  HEAR  THE  CASE  in 
the  same  manner,  and  have  the  same  jurisdictioi>  and  powers,  as  near 
as  may  be,  as  if  the  prisoner  were  brought  before  him  charged  with  an 
indictable  offence  committed  in  England. 

The  police  magistrate  shall  receive  any  evidence  which  may  be 
tendered  to  show  that  the  crime  of  which  the  prisoner  is  accused  or 
alleged  to  have  been  convicted  is  an  offence  of  a  political  character  or 
is  not  an  extradition  crime. 

10.  In  the  case  of  a  fugitive  criminal  accused  of  an  extradition 
crime,  if  the  foreign  warrant  authorizing  the  arrest  of  such  criminal  is 
duly  authenticated,  and  such  evidence  is  produced  as  ("subject  to  the 
provisions  of  this  Act)  would,  according  to  the  law  of  England,  justify 
the  committal  for  trial  of  the  prisoner  if  the  crime  of  which  he  is  ac« 
oused  had  been  committed  in  ifngland,  the  police  magistrate  shall  com« 
mit  him  to  prisoDi  bat  obherwise  shall  order  him  to  be  discharged. 
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In  the  case  of  a  fo^tive  criminal  alleged  to  have  been  oonTicicd 
of  an  extradition  crime,  if  sach  evidence  is  produced  as  (sabject  to  the 
provisions  of  this  Act)  woald,  according  to  the  law  of  England,  prove 
that  the  prisoner  was  convicted  of  snch  crime,  the  police  magistrate 
shall  commit  him  to  prispUf  but  otherwise  shi^  order  him  to  be  dis- 
charged. 

If  he  commits  snch  criminal  to  prison,  he  shall  commit  him  to  the 
Middlesex  House  of  Detention,  or  to  some  other  prison  in  Middleseic, 
there  to  await  the  warrant  of  a  Secretary  of  State  for  his  surrender, 
and  shall  forthwith  send  to  a  Secretary  of  State  a  certifi(^te  of  the 
committal,  and  such  report  upon  the  case  as  he  may  think  fit. 

11.  If  the  police  magistrate  conmiits  a  fugitive  criminal  to  prison  ^ 
he  shall  inform  such  criminal  that  ho  will  not  be  surrenderea  until 
after  the  exniration  of  fifteen  days,  and  that  he  has  a  right  to  apply  for 
a  writ  of  hctbecks  corpus. 

Upon  the  expiration  of  the  said  fifteen  days,  or,  if  a  writ  of  Jutbeas 
corpus  is  issued,  after  the  decision  of  the  court  upon  the  return  to  the 
wnt,  as  the  case  may  be,  or  after  such  further  period  as  may  be  allowed 
in  either  case  by  a  secretary  of  State,  it  shall  be  lawful  for  a  Secretary 
of  State,  by  warrant  under  his  hand  and  seal,  to  order  the  furtive  cn« 
minal  (if  not  delivered  on  the  decision  of  the  Court)  to  be  surrendered 
to  such  person  as  may  in  his  opinicm  be  duly  authorized  to  receive  the 
fugitive  criminal  by  the  Foreign  State  from  which  the  requisition  for 
the  surrender  proo^eded,  and  such  fugitive  criminal  shall  be  surren- 
dered accordingly. 

It  shall  be  lawful  for  any  person  to  whom  such  warrant  is  directed 
and  for  the  person  so  authorized  as  aforesaid  to  receive,  hold  in  custody, 
and  convey  within  the  jurisdiction  of  such  Foreign  State  the  criminal 
mentioned  in  the  warrant ;  and  if  the  criminal  escapes  out  of  any  cus- 
tody  to  which  he  may  be  delivered  on  or  in  pursuance  of  such  warrant, 
it  shall  be  lawful  to  retake  him  in  the  same  maimer  as  any  person 
accused  of  any  crime  against  the  laws  of  that  part  of  Her  Majesty's 
dominions  to  which  he  escapes  may  be  retaken  upon  an  escape. 

12.  IF  the  fumtive  CBIMINAL  who  has  been  committed  to 
prison  is  NOT  SURRENDERED  and  conveyed  out  of  the  United 
Kingdom  WITHIN  TWO  MONTHS  AFTER  such  COMMITTAL,  or, 
if  a  writ  of  habeas  corpus  is  issued,  after  the  decision  of  the  Court, 
upon  the  return  to  the  writ,  it  shall  be  lawful  for  any  jud^e  of  one  of 
Her  Majesty's  superior  Courts  at  Westminster,  upon  application  made 
to  him  by  or  on  behalf  of  the  criminal,  and  upon  proof  tnat  reasonable 
notice  of  the  intention  to  make  such  application  has  been  given  to  a 
Secretary  of  State,  to  order  the  criminiu  to  be  discharged  out  of  custo- 
dy, unless  sufficient  cause  is  shown  to  the  contrary. 

13.  The  WARE  ANT  of  the  police  magistrate  issued  in  pursuance 
of  this  Act  MAY  BE  EXECUTED  IN  ANY  PART  of  the  UNfTED 
KINGDOM  in  the  same  manner  as  if  the  same  had  been  originally  is« 
sued  or  subsequently  indorsed  by  a  justice  of  the  peace  having  jurisdic- 
tion in  the  place  where  the  same  is  executed. 

14.  Depositions  or  statements  on  oath,  taken  in  a  Forei^  State 
and  copies  of  snch  original  depositions  or  statements,  and  foreign  cer- 
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tificofces  of  or  jndioial  docnments  stating  the  fact  of  conviction,  may,  if 
duly  anthenticated,  be  received  in  EVIDENCB  in  proceedings  under 
this  Act. 

15.  Foreign  warrants  and  depositions  or  statements  on  oath,  and 
copies  thereof,  and  certificates  of  or  judicial  documents  stating  the  fact 
of  a  conviction  shall  be  deemed  DULY  AUTHENTICATED  for  the 
purposes  of  this  Act  if  authenticated  in  manner  provided  for  the  time 
being  by  law  or  authenticated  as  follows  : 

(1.)  If  the  warrant  purports  to  be  signed  by  a  jndge,  magistrate,  or 
officer  of  the  Foreign  State  where  the  same  was  issued  ; 

(2.)  If  the  depositions  or  statements  or  the  copies  thereof  purport 
to  be  certified  under  the  hand  of  a  jndge,  magistrate,  or  officer  of 
the  Foreign  State  where  the  same  were  taken  to  be  the  original 
depositions  or  statements  or  to  be  true  copies  thereof,  as  the  case 
may  require ;  and 

(3.)  If  the  certificate  of  or  judicial  document  stating  the  fact  of 
conviction  purpjorts  to  be  certified  by  a  jud^e,  magistrate,  or  offi*> 
cer  of  the  Foreign  State  where  the  conviction  took  place  ;  and 
if  in  everv  case  the  warrants,  depositions,  statements,  copies,  certifi- 
cates, and  judicial  documents  (as  the  case  may  be^  are  authenticated 
by  the  oath  of  some  witness  or  by  bein^  sealed  with  the  official  seal  of 
the  minister  of  justice,  or  some  other  minister  of  State  :  And  all  Courts 
of  justice,  justices,  and  magistrates  shall  take  judicial  notice  of  such 
official  seal,  and  shall  admit  the  documents  so  authenticated  by  it  to  be 
received  in  evidence  without  further  proof. 

Orimes  committed  at  sea. 

16.  Where  the  CRIME  in  respect  of  which  the  surrender  of  a 
fugitive  criminal  is  sought  was  committed  on  board  any  vessel  ON 
THE  HIGH  SEAS  which  comes  into  any  port  of  the  United  King- 
dom, the  following  provisions  shall  have  enect : 

(1 .)  This  Act  shall  be  construed  as  if  any  8tii)endiary  magistrate  in 
England  or  Ireland,  and  any  sherifi*  or  sherifi*  substitute  in  Scot- 
land,  were  substituted  for  the  police  magistrate  throughout  this 
Act,  except  the  part  relating  to  the  execution  of  the  warrant  of  the 
police  magistrate : 

(2.)  The  criminal  may  be  committed  to  an^  prison  to  which  the  per- 
son  committing  him  has  power  to  commit  persons  accused  of  the 
like  crime  : 

(3)  If  the  fugitive  criminal  is  apprehended  on  a  warrant  issued  with- 
out the  (M*der  of  a  Secretary  of  State,  he  shall  be  brought  before 
the  stipendiary  magistrate,  sheriff*,  or  sherifi*  substitute  who  issued 
the  warrant,  or  who  has  jurisdiction  in  the  port  where  the  vessel 
lieSjOr  in  the  place  nearest  to  that  port 

Fugitive  Oriminals  in  British  Possessions. 

17.  This  ACT,  when  applied  by  Order  in  Council,  SHALL,  nnlesa 
it  is  otherwise  provided  by  such  order,  EXTEND  TO  EVERY  BRI- 
TISH POSSESSION  in  the  same  manner  as  if  throughout  this  Act 
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the  British  pofisepsion  were  snbstitated  for  the  United  Sanirdom  or 
England,  at  the  case  may  require,  bat  WITH  the  FOLLOWING  MO- 
DIFICATIONS;  namely, 

(1.)  The  REQUiSITION  for  the  sorrender  of  a  fugitive  criminal 
who  is  in  or  suspected  of  being  in  a  British  possession  may  be 
made  TO  the  GOVERNOB  <^  that  British  possession  by  any  per- 
son recognized  by  that  Governor  as  a  consul  general,  consul,  or 
vice-consul,  or  (if  the  fugitive  criminal  has  escaped  from  a  colony 
or  dependency  of  the  Foreign  State  on  behalf  o£  which  the  requi- 
sition is  made)  as  the  Governor  of  such  oolony  or  dependency : 

(2.)  NO  WARRANT  OF  A  SECRETARY  OF  STATE  shaU  be  re. 
quired,  and  aU  powers  vested  in  or  acts  authorized  or  required  to 
be  done  under  tnis  Act  by  the  police  magistrate  and  the  Secretary 
of  State*  or  either  of  them,  in  relation  to  the  surrender  of  a  fugitive 
criminal,  may  be  done  by  the  Governor  of  the  British  possession 
a^one: 

(3 )  ANY  PRISON  in  the  Britisli  possession  may  be  sobertitnted  for 
a  prison  in  Middlesex : 

(4)  A  Judge  of  ANY  COURT  EXERCISING  in  the  British  posses- 
sion  the  LIKE  POWERS  AS  the  Court  of  QUEEN'S  BENCH 
exercises  in  England  MAY  EXERCISE  the  POWER  of  DIS- 
CHARGING a  criminal  when  not  conveyed  within  two  months 
out  of  such  British  possession. 

18.  IF  BY  ANY  LAW  or  ordinance,  MADE  before  or  after  the 
passing  of  this  Act  BY  the  LEGISLATURE  OF  any  BRITISH 
possession,  PROVISION  IS  MADE  FOR  carrying  into  effect  within 
such  possession  the  SURRENDER  OF  fugitive  CRIMINALS 
who  are  in  or  suspected  of  being  in  such  British  possession,  Her  Majes- 
ty may,  by  the  Order  in  Council  applying  this  Act  in  the  case  of  any 
Foreign  State,  or  by  any  subsequent  order,  either 

suspend  the  operation  within  any  such  British  possession  of  this 
Act,  or  of  any  part  thereof,  so  far  as  it  relates  to  such  Foreign  State, 
and  so  long  as  such  law  or  ordinance  continnes  in  force  there,  and 
no  longer ; 

or  direct  that  such  law  or  ordinance,  or  any  part  thereof,  shall  have 
effect  in  such  British  possession,  with  or  without  modificatiouB 
and  alterations,  as  if  it  were  part  of  this  Act. 

General  Provisions. 

19.  Where,  in  pursuance  of  anv  arrangement  with  a  Foreign  State, 
any  PERSON  accused  or  convictea  of  any  crime  which,  if  committed 
in  England,  would  be  one  of  the  crimes  described  in  the  first  schedule 
to  this  Act  is  SURRENDERED  BY  that  FOREIGN  STATE  such  per- 
son shall  not,  until  he  has  been  restored  or  had  an  opportunity  of  re- 
turning to  such  Foreign  State,  be  triable  or  tried  for  any  offence  com- 
mitted prior  to  the  surrender  in  any  port  of  Her  Majesty's  dominions 
other  than  such  of  the  said  crimes  as  may  be  proved  by  the  facts  aa 
which  the  surrender  is  grounded* 
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20.  The  FORMS  set  forth  in  the  second  sehednle  to  this  Act,  or 
forms  as  near  thereto  as  circumstances  admit,  may  be  used  in  all  mat- 
ters to  which  such  forms  refer,  and  in  the  case  of  a  British  possession 
may  be  so  used,  mutatis  mutandis,  and  when  used  shall  be  deemed  to 
be  valid  and  sufficient  in  law. 

21.  HER  MAJESTY  MAY,  by  Order  in  Council,  REVOKE  OR 
ALTER  subject  ta  the  restrictions  of  this  Act,  any  ORDER  IN 
COUNCIL  made  in  pursuance  otthis  Act,  and  all  the  provisions  of  this 
Act  with  respect  ta  the  origins^  order  8hakll(so  far  as  applicable^  ^pply» 
mutatis  m^andis,  to  any  such  new  order. 

22.  This  Act  (except  so  far  as  relates  to  the  execution  of  warrants 
in  the  Channel  Islands)  shall  extend  to  the  CHANNEL  ISLANDS 
and  ISLE  OF  MAN  in  the  same  manner  as  if  they  were  part  of  the 
United  Kingdom;  and' the  royal  courts  of  theJChannol  Islands  are  here- 
by respectively  authorized,  and  require  to  register  this  Act. 

23;*^  Nothing  in  this  Act  shall  affect  the  lawful  powers  of  Her  Ma« 
jesty  or  of  the  Governor  General  of  India  in  Council  to  make  treaties 
for  the  extradition  of  criminals  with  INDIAN  NATIVE  STATES  or 
with  other  Asiatic  States  conterminous  with -British  India,  or  to  carry 
into  execution  the  provisions  of  any  such  treaties  made  either  before  or 
after  the  passing  of  thi»  Act.. 

24.  The  TESTIMONY  of  any  WITNESS  MAY  BE  OBTAINED 
IN  RELATION  TO  any  CRIMINAL  MATTER  PENDING  in  any 
COURT  or  tribunal  IN  a  FOREIGN  STATE  in  Kke  manner  as  it 
may  be  obtained  in  relation  to  any  civil  matter  under  the  Act  of  the 
session  of  the  ninteenth  and  twentieth  years  of  the  reign  of  tier  present 
Majesty,  chi^ter  113,.  intituled  "  An  Act  to  provide  for  taking  evidence 
*'  in  Her  Majesty's  Dominions  in  relation  to  civil  and  commercial  mat- 
"  ters  pending  before  foreign  tribunals ;"  and  all  the  provisions  of  that 
Act  shall  be  construed  as  u  the  term  civil  matter  included  a  criminal 
matter,  and  the  term  cause  included  a  proceeding  against  a  criminal : 
Provided  that  nothing  in  this  section  shall  apply  in  the  case  of  any 
criminal  matter  of  a  political  oharaoter; 

25.  For  the  purposes  of  this  Act,  every  colony,  dependency,  and 
constituent  part  of  a  FOREIGN  STATE,  and  every  vessel  of  that 
State,  shall  (except  where  expressly  mentioned  as  distinct  in  this  Act) 
be  deemed  to  be  within  the  jurisaiotion  of  and  ta  be  part  of  such 
Foreign  State. 

26.  In  this  Act  unless  the  context  otherwise  requires, — 

The  term  "  BRITISH  POSSESSION"  means  any  colony,  plantation, 
island,  territory  or  settlement  within  Her  Majesty  s  Dominions, 
and  not  within  the  United  Kingdom,  the  Channel  Islands,  and 
Isle  of  Man ;  and  all  colonies,  plantations,  islands,  territories,  and 
settlements  under  one  legislature,  as  hereinafter  defined,  ai*e  deem- 
ed to  bei  one  British  possession : 

The  term  **  LEGISLATURE"  means  any  person  or  persons  who  can 
exercise  legislative  authority  in  a  British  possession,  and  where 
there  are  local  legislatures  as  well  as  a  Central  legislature,  means 
the  central  legislature  only  : 
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The  iarm  **  GOVEBNOB^  meftos  any  person  or  persons  administerijig 
the  dovemment  of  a  British  poesessko,  and  mchides  the  Qovemor 
of  any  part  of  India: 

The  term  "*  EXTRADITION  CRIME"  means  a  crime  which,  if  commit- 
ted in  Engfamd  or  within  English  jarisdiction,  would  be  one  of  the 
crimes  dewnribed  in  the  first  sohedole  to  this  Act : 

The  terms  ••  OONVICTIOIT'  and  "CONVICTED"  do  not  include  or 
refer  to  a  oouTiotion  which  under  foreign  law  is  a  conviction  for 
contumacy,  but  the  term  **  accused  person**  includes  a  person  so 
oonviotod  for  contumacy : 

The  term*'  FUGITIVE  CRIMINAL"  means  an^r  pMBrson  accused  or 
convicted  of  an  extr^tion  crime  committed  within  the  jurisdiction 
of  any  Foreign  State  who  is  in  or  is  suspected  of  being  in  some 
part  of  Her  Majesty's  dominions ;  and  the  term  **fngitive  criminal 
of  a  Foreign  State  means  a  fugitive  criminal  accused  or  convicted 
of  an  extradition  crime  oommittod  within  the  jurisdiction  ^  that 
State: 

The  term*' SECRETABT  OF  STATE"  means  one  of  Her  Majesty's 
Principal  Secretaries  of  State. 

The  term  *<  POLICE  MAGISTRATE**  means  a  chi^  ma^strate  of 
the  metropolitan  police  courts,  or  one  of  the  other  magistrates  of 
the  metropolitan  police  court  in  Bow  street : 

The  term  "  JUSTICE  OF  THE  PEACE"  includes  in  Scotland  my 
sheriff,  sheri£b  subsUtute,  or  magistrate : 

The  term  **  WARRANT"  in  the  case  of  any  Foreign  State,  includes 
any  judicial  document  authorizing  the  arrest  of  a  person  accused 
or  convicted  of  crime. 


SOHEDUiiES. 

FIRST  SCHSDULB. 
List  ov  Gumbs. 

The  following  Hat  of  orirnGs  is  to  be  oonstrtied  Mcording  to  tlie  law  existing  in  Engtsml, 
or  in  a  British  poesesion  (as  the  case  may  be),  at  the  date  of  the  alleged  oiime,  whether  by 
oommon  law  or  hj  statute  made  before  or  after  the  passing  of  this  Act  : 

Murder,  and  atftfsmpt  and  ooospiracy  to  murder. 

Manslaughter. 

Counterfeiting  and  altering  money  and  uttering  counterfdt  or  altered  money. 

Forgery,  oonnterfsiting,  and  olteringt  and  uttering  what  ia  fofged  or  connteiinted  or 
altered. 

Embesziemsat  and  larceny. 

Obtaining  money  or  goods  by  fttlse  pretences. 

Crimes  by  bankrupts  against  bankruptcy  law. 

Fraud  by  a  bailee,  banker,  agent,  factor,  trustee,  or  director,  or  member,  or  pubiio  officer 
of  any  company  made  criminal  by  any  Act  for  the  time  being  in  force. 

Bape. 

Abduction. 

Child-stosling. 

Burglary  aud  house-breaking. 

Arson. 

Bobbery  with  yiolenoe. 
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Thnati  by  letter  or  otiMTWise  with  InAeDt  to  estort. 

Piracy  by  Uw  of  nations. 

Slnkkig  or  destroying  a  tenel  at  eea,  or  attempting  or  conspiring  to  do  so. 

Assaults  on  boaid  a  riiip  on  tke  high  seas  with  intent  to  destroy  life  or  to  do  griSTona 
bodily  barm. 

BeroltoroonsDinu^tonToltbytvoormoiepenoBioiiboaidaihipoa  the  high  seas 
agafaist  the  anthonty  of  the  master. 

SBCOND  SOHSDXTIiB. 

FoBM  Of  Obdbb  ov  BmctanAMf  or  Stats  to  ths  Polxgb  ICAOiaraATi. 

To  the  Chief  magistnto  of  metropolitan  poHoe    courts  «f  other  magistiate  of  the 
metsopolitan police  conrt  in  Bow  Street  [or  the  stipendiaiy  magistrate  at  ]. 

Whereas,  in  porsnanoe  of  an  antangsment  with  ,   referred  to  in  an  Order  of  Het 

liajesty  in  Council  dated  the  day  of  ,    requisition  has  been  made  to  me 

,    one  of  Her  Midesty's  Principal  Secretaries  of  State,  by  ,    the  diplo« 

matic  repreeentatiTe,  of  ,    for  the  surrender  of  late  of  accused  (m* 

eonvictea]  of  the  commission  of  the  crime  of  within  the  jurisdiction  of  :    Now 

I  hereby,  by  this  my  order  under  my  hand  and  seal,  signify  to  you  that  such  requisition  ' 


been  made,  and  reanire  you  to  issue  your  warrant  for  the  ap^rdiension  of  such  nig^tive,  pro* 


Tided  that  the  condltioos  of  The  Extradition  Act*  1870,  rdating  to  the  issue  of  such  warrant* 
are  in  your  judgment  complied  with. 

Gi^eo  under  the  hand  and  seal  of  the  undereigned^ooelof  Her  Majesty's  Principal 
Secretaries  of  State,  this  day  of  UL 

FtttM  or  Wabeaiit  or  ApnoHnrsKW  vr  Obdsh  of  Skoritabt  Stati. 

To  all  and  each  of  the  constables  of  the  metropolitan  police  force  [or  of  the  county  or 
borough  of         ]    • 

Whereas  the  Rig^t   Honourable  ene  of  her  Hajesty's  Principal  Secretaries  of 

State,  by  order  under  his  hand  and  seal,  hath  signified  to  me  that  requisition  hath  been 
duly  made  to  him  for  the  surrender  of  lato  of  accused  [or  conriuted]  of  the 

commission  of  the  crime  of  within  the  jurisdiction  of  :  This  is  therefore  to 

command  you  in  Her  Majesty's  name  forthwith  to  apprehend  the  said  pursuant  to  the 

Extradition  Act,  1870,  wherCTer  he  may  be  found  in  the  Uhited  Kingdom  or  Isle  of  Man, 
and  bring  him  before  mo  or  some  other  [*magist7ate  sitting  in  this  Court],  to  show  cause  why 
he  should  not  besurrendered  in  pursanoe  of  the  said  Ejctradition  Act»  for  which  this  dtatt 
be  your  warrant. 

Gfven  under  my  hand  andseal  at  [*  Bow  Street,  one  of  the  police  courts  of  the  metro- 
poUsJthis  day  of  18. 

J.    P. 
•N&tt—Aliet  as  leqnbed. 

FoBM  07  WaSEAXT  OV  AFPBBHSX8I01f  WITHOUT  OkOBB  OF  SbCBBTABT  OF  StATB. 

To  all  and  each  of  the  constables  of  the  metropolitan  police  force  [or  of  the  county  &p 
borough  of  ]. 

Whereas  it  has  been  shown  to  the  undersigned,  one  of  Her  Majesty's  justices  of  the  peace 
in  and  for  the  metropolitan  police  district  [or  the  said  county  or  borough   of  ]  that 

late  of       is  aoonsedTor  convicted]  of  the  commission  of  the  crime  of  within  the 

jurisdiction  of  :  Tub  is  therefore  to  command  you  in  Her  Majesty's  name  forthwitib 

to  apprehend  the  said  and  to  bring  him  before  me  or  some  other  magistrate  sitting  at 

this  court  [or  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  county  [or  borough  of 

to  be  further  dealt  with  according  to  law,  for  which  this  shall  be  your  warrant 

Given  under  my  hand  and  seal  at  Bow  Screet,  one  of  the  police  courts  of  the  metro- 
polis,  [or  in  the  county  or  borough  aforesaid]  this  day 

of  18 

J.  P. 

Foam  of  Wabsaiit  if^  BamoDia  Piusoxnca  bbfobb  tbs  Police  Maoistbatk. 

To  constable  of  the  police  force  of  and  to  all  other  peace  officers  in  the 

said  county  [or  borough]  of 

Whereas  lato  of  accused  [or  allied  to  be  convicted  of]  the  commission 

of  the  crime  of  within  the  jurisdiction  of  has  been  apprehended  snd  brought 

before  the  undersigned,  one  of  Her  Majesty's  justices  of  the  peace  in  and  for  the  said  county 
[or  borough  of  And  whereas  by  the  extradition  Act  1870,  he  is  required  to  be  brought 

before  the  chief  magistrate  of  the  metropolitan  police  court,  or  one  of  the  i>olice  magistrates 
of  the  metropolis  sming  at  Bow  Street,  within  toe  metropolitan  police  district  [or  the  8tip|m- 
diary  magistrate  fox  ] :   This  is  thezefbre  to  command  you  the  said  constable,  in  ^er 
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Maiwtj'iiuuMforUiwiUitoUlMUidooiiTMrthe  tud  to  the  me(n»politaB  poliee  d«- 

triei[»rthenid  ]  luid  tli««  earry  him  before  the  nid  chief  magistrate  or  ooe  of  tls 

poUoe  magietratee  of  the  metropolic  aittioff  at  Bow  Stieet  wiUnn  the  eaTd  district  [or  before  a 
stipeodiarj  maffistrate  sitting  in  the  said  ]  to  show  cause  why  he  should  not  be  sor- 

NBdefedm|mrsiuaeeoftheBztraditaonAet,1870,aadothennMtobedealt  wiA  inaeear- 
daaoe  with  law,  for  whkh  this  shall  be  yow  wairant. 

Ohm  mder  my  hand  and  seal  at      in  ihe  eoonly  [m*  boroogfa]  aforesaid  this 
dayof  18    . 

J.  P. 

Fouc  or  WAiftAirr  or  CominTAL. 

To  oae  of  the  constables  of  the  metropolitan  police  force  [or  of  the  police 

force  of  the  eovnty»r  borough  of  ]»  and  to  the  keeper  of  the 

Be  it  remembered,  that  on  this  day  of  in  the  year  of  cm  Lord  late 

of  is  brought  before  me  the  chief  Magistrate  of  the  metropolitan  police  oonita 

I«r  one  of  the  pohce  Magistrates  of  the  metropolis]  sitting  at  the  Police  Conrt  in  Bow  Street 
within  the  metropolitan  polioe  district,  [or  a  stipendiary  Magistrate  for  ,]  to  show 

cause  why  he  ihould  not  oe  snrrenderea  in  pursuance  of  T%e  Extradition  Act,  1870,  on  the 

Stund  of  his  beii^  accused  [or  oonrioted]  of  the  commission  of  the  crime  of  within 

iurisdictioo  of  ,  and  forasmuch  as  no  sufficient  cause  has  been  shown  to  me  why 

he  soould  not  be  sarrsndered  in  pursuance  of  the  said  Act 

This  is  therefore  to  command  you  the  said  constable,  in  Her  Majesty's  name  forthwith 

to  convey  and  dehrer  the  body  of  the  said  into  the  custody  of  the  said  Iraeper  of  the 

at  ,  and  you  thiBsaid  keeper,  toreceiTC  the  said  into  your  custody, 

and  him  there  safdy  to  keep  until  he  is  thence  deliTered  pursuant  to  the  proTisions  of  the 

said  Extradition  Act,  for  which  this  shall  be  your  warrant. 

OiTcn  under  my  hand  and  seal  at  Bow  Street,  one  of  the  Poliee  Conrts  of  the  metropolis 
[«ratthesaid  ]  this  dayof  18    . 

FoftH  OP  Wabxavt  or  SicuniJtT  or  Stats  ros  Subsbxdsb  or  Fuomrx. 

To  the  keeper  of  and  to 

WssasAB  late  of  sceosed  '[or  oonricted]  of  the  commiMion  of  the  erime  of 

within  the  Jurisdiction  of  was  deliTered   into  the  custody  of  you  the 

keeper  of  by  warrant  dated  pursuant  to  The  Extradltiod  Act,  1870 : 

Now  I  do  hereby,  in  pursuance  of  (he  said  Act,  order  you  the  said  keeper  to  delifer   the 

body  of  the  said  into  the  custody  of  the  said  ,  and  I         command  yon,  the'  said 

to  receiTe  the  said  into  your  custody,  and  to  conrey  him  him  within  the  jnria- 

dietioaofthe  said  ,  and  there  pUoe  him  in  the  custody  of  any  person  or  persons  ap- 

ptnnted  by  the  said  to  receiTe  him,  for  which  this  shall  be  your  warrant. 

Giren  under. the  hand  andseal  of  the  undersigned,  one  of  Her  Majesty's  Principal 
Seeietaiies  of  State,  this  dayof  18   . 


ACT  No.  11  of  1872. 

An  Ad  to  provide  for  the  inai  of  offences  cofwrnlied  in  places  h^jond 
British  India  and  for  iJ^e  Extradition  of  Criminals. 

Whereas  by  treaty,  capitulation,  agreement,  grant,  usage,  suffer- 
ance and  other  lawful  means  the  Governor  General  of  India  in  Council 
has  power  and  jurisdiction  within  divers  places  beyond  the  limits  of  Bri- 
tish India ;  and  whereas  such  power  and  jurisdiction  have  from  time 
to  time  been  delegated  to  Political  A^nts  and  others  acting  under  the 
authority  of  the  Governor  General  m  Ck>uncil ;  and  whereas  doubts 
have  arisen  how  far  the  exercise  of  such  power  and  jurisdiction,  and  the 
dele^tion  thereof,  are  controlled  by  ana  dependent  on  the  laws  of  Bri- 
tish India  ;  and  whereas  it  is  expeaient  to  remove  such  doubts,  and  to 
consolidate  and  amend  the  law  relating  to  the  exercise  and  delegation 
of  such  power  and  jurisdiction,  and  to  offences  committed  by  British 
subjects  beyond  the  limits  of  British  India,  and  to  the  extradition  of 
criminals ;    It  is  enacted  as  follows  :— 
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1.  This  Act  may  be  called  "  The  Foreign  Jurifldicfcion  and  Extra- 
dition Act,  1872"  : 

It  EXTENDS  TO  the  whole  of  British  India; 

to  all  Native  Indian  subjects  of  Her  Majesty  without  and  beyond 
the  Indian  territories  under  the  dominion  of  Her  Majesty ;  and 

to  all  European  British  subjects  within  the  dominions  of  Princes 
and  States  in  India  in  alliance  with  Her  Majesty ; 

and  it  shall  come  into  force  on  the  passing  thereof. 

2.  See  **  Repealinf;  Enactments." 

3.  In  this  Act  the  expression  '  POLITICAL  AGENT'  means 
and  includes— 

(1)  the  principal  ofiRcer  representing  the  British  Indian  Govern- 
ment  in  any  territory  or  place  beyond  the  limits  of  British  India; 

(2)  any  oflBcer  in  British  India  ap^inted  by  the  Governor  Gene- 
ral in  Council  or  the  Governor  in  Council  of  the  Presidency  of  Port  St. 
George  or  Bombay,  to  exercise  all  or  any  of  the  powers  of  a  Political 
Agent  under  this  Act  for  any  place  not  forming  part  of  British  India ; 

« NATIVE  STATE'  means,  in  reference  to  Native  Indian  sub- 
jects of  Her  Majesty,  all  places  without  and  beyond  the  Indian  terri- 
tories under  the  dominion  of  Her  Majesty;  and, 

in  reference  to  European  British  subjects,  the  dominions  of  Princes 
and  States  in  India  in  alliance  with  Her  Majesty. 

Powers  of  British  Officers  in  places  beyond 
British  India. 

4.  The  GOVERNOR  GENERAL  in  Council  MAY  EXERCISE 
any  POWER  or  jurisdiction,  which  the  Governor  General  in  Council 
now  has,  or  may  at  any  time  hereafter  have,  within  any  country  or 
place  BEYOND  the  limits  of  BRITISH  INDIA ;  and  may  delegate 
the  same,  to  any  servant  of  the  British  Indian  Government,  in  such 
manner  and  to  such  extent  as  to  the  Governor  General  in  CouncU  from 
time  to  time  seems  fit. 

5.  A  NOTIFICATION  in  the  Gazette  of  India  of  the  exercise  by 
the  Governor  General  in  Council  of  any  such  power  or  jurisdiction,  and 
of  the  delegation  thereof  by  him  to  any  person  or  class  of  persons,  and 
of  the  the  rules  of  procedure  or  other  conditions  to  which  such  persons 
are  to  conform,  and  of  the  local  area  within  which  their  powers  are  to 
be  exercised,  shall  be  conclusive  proof  in  any  Court  of  the  truth  of  the 
matters  stated  in  the  notification. 

6.  The  Governor  General  in  Council  MAY  APPOINT  any  Euro- 
pean British  subject,  either  by  name  or  by  virtue  of  his  office,  in  any 
such  country  or  place,  to  be  a  JUSTICE  OP  THE  PEACE ;  and  every 
such  Justice  of  tne  Peace  shall  have  all  the  powers  conferred  on  Magis- 
trates of  the  first  class,  who  are  Justices  of  the  Peace  and  European 
Britsh  subjects,  by  any  law  for  the  time  being  in  force  in  British 
India  relatmg  to  Criminal  Procedure.    The  Governor  General  in  Coun- 
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oil  may  direct  to  wbftt  Court,  hftving  jnnsdiction  oyer  EnropeAD  Britkh 
subjects,  any  such  Justice  of  the  Peace  is  to  commit  for  triaL 

7.  All  Polilacal  Agents  and  aU  Justices  of  the  Peace,  heretofore 
appointed  by  the  Oovemor  General  in  Council  or  the  Goranor  in 
Council  of  tne  Presidency  of  Fort  St.  Oeorge  or  Bombay,  in  any  sooh 
country  or  place  as  aforesaid,  shall  be  deemed  to  be  and  to  have  been 
appointed,  uid  to  have  and  to  have  had  jurisdictiony  under  the  proviaioos 
of  this  Act. 

8.  The  LAW  RELATING  TO  OFFENCES  AND  to  CBIMTNAL 
PROCEDURE,  for  the  time  being  in  force  in  British  India  SHALL, 
subject  as  to  Procedure  to  such  modifications  as  the  Governor  General 
in  Council  from  time  to  time  directs,  EXTEND  TO  ALL  BRITISH 
SUBJECTS,  European  and  Native,  IN  NATIVE  STATES. 

Inquiries  in  British  India  into  Crimes  Gonmutted 

by  British  Subjects  in  places  beycmd 

British  India. 

9.  All  British  subjects,  European  and  Native,  in  British  India, 
may  be  dealt  with,  in  respect  of  OFFENCES  COMMITTED  by  them 
IN  any  NATIVE  STATE,  as  if  such  oflences  had  been  committed  in 
any  place,  within  British  India,  in  which  any  such  subjects  may  be  or 
may  be  found : 

Provided  that  no  charge  as  to  any  such  oflTenoe  shall  be  inquired 
into  in  British  India,  unless  the  POLITICAL  AGENT,  if  thete  be 
such,  for  the  territory,  in  which  the  offence  is  said  to  have  been  com- 
mitted, CERTIFIES  THAT,  in  his  opinion,  the  CHARGE  is  one 
which  OUGHT  TO  BE  ENQUIRED  INTO  IN  BRITISH  INDLA. : 

Provided  also  that  any  proceedings  taken  against  any  person  un- 
der this  section,  which  would  be  a  oar  to  subsequent  prooeed^oiga 
against  such  person  for  the  same  ofienoe,  if  such  ofience  haa  been  com« 
mitted  in  British  India,  shall  be  a  bar  against  further  proceedings 
a^nst  him,  under  this  Act,  in  respect  of  the  same  ofifence  in  any  Na- 
tive State. 

10.  Whenever  any  such  offence  as  is  referred  to  in  section  nine 
is  being  inquired  into  or  tried,  the  Local  Government  maj,  if  it  thinks 
fit,  direct  that  COPIES  OF  DEPOSITIONS  made  or  exhibits  pro- 
duced  before  the  Political  Agent  or  a  Judicial  Officer  in  the  Sate,  in 
which  such  offence  is  alleged  to  have  been  committed,  shall  be  reo^ved 
as  evidence  by  the  Court  nolding  such  inquiry  or  trial*  in  any  case  in 
which  such  Court  might  issue  a  commission  for  tiUdng  evidence  as  to 
the  matters  to  which  such  depositions  or  ezhibitfi  relf^. 

Extradition. 

11.  When  an  offence  has  been  committed,  or  is  supposed  to  have 
been  committed,  in  any  State  against  the  law  of  such  State  by  a  PER- 
SON NOT  being  a  EUROPEAN  BRITISH  SUBJECT,  and  such 
person  ESCAPES  INTO,  (»•  is  in  BRITISH  INDIA,  the  Pohtieal 
Agent  for  such  State  may  issue  a  warrant  for  his  arrest  and  delivery 
at  a  place  in  such  State,  imd  to  a  person  to  be  named  in  the  warranty 
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If  luoh  Political  Agent  thinks  that  the  offence  is  one  which  bnght 
to  be  enqoired  into  in  such  State, 

and  if  the  act,  said  to  have  been  done,  wonld,  if  done  in  British 
India,  have  constitoted  an  offence  against  anj  of  the  sections  of  the 
Indian  Penal  Code  mentioned  in  the  second  schedule  hereto,  or  under 
anj  other  section  of  the  said  Code  or  any  other  law,  which  ma^,  from 
time  to  time,  be  specified  by  the  Governor  General  in  ConncU  by  a 
notification  in  the  Gazette. 

12.  Such  WARRANT  may  be  DIRECTED  to  the  Mamstrate  of 
any  District,  in  which  the  accused  person  is  belieyed  to  be ;  A19D  shall 
be  EXECUTED  in  the  manner  provided  by  the  law  for  the  time  being 
in  force  with  reference  to  the  execution  of  warrants ;  and  the  accused 
person,  when  arrested,  shall  be  forwarded  to  the  place  and  delivered  to 
the  ofiQcer  named  in  the  warrant. 

13.  Such  POLITICAL  AGENT  MAT  either  DISPOSE  OF  THE 
CASE  himself,  or  may  ^ve  over  the  person  so  forwarded,  whether  he 
be  a  Native  Indian  subiect  of  Her  Majesty  or  not,  to  be  tried  by  the 
ordinary  Courts  of  the  State  in  which  the  offence  was  committed,  if  he 
is  generally  or  specially  directed  to  do  so  by  the  Governor  General  in 
Council,  or  by  the  Governors  in  Council  of  the  Presidency  of  Fort  St. 
George  or  Bombay  respectively. 

14.  Whenever  a  REQUISITION  is  made  TO  the  GOVERNOR 
GENERAL  in  Council  or  any  Local  Government  by,  or  by  the  autho- 
rity of  the  persons  for  the  time  being  administering  the  Executive 
Government  of  any  part  of  the  dominions  of  Her  Majesty,  or  the  terri- 
tory of  any  Foreign  Prince  or  State,  that  any  person  accused  of  having 
committed  an  offence  in  such  dominions  or  territory,  should  be  given 
up,  the  Governor  General  in  Council  or  such  Local  Government,  as  the 
case  may  be,  may  issue  an  order  to  any  Ma^strate,  who  would  have 
had  jurisdiction  to  inc[uire  into  the  ofl'ence,  if  it  had  been  committed 
within  his  local  jurisdiction,  directing  him  to  inquire  into  the  truth  of 
Buoh  accusation. 

The  Magistrate  tfo  directed  shall  issue  a  summons  or  warrant  for 
the  arrest  of  such  person,  according  as  the  offence  named  appears  to  be 
one  for  which  a  summons  or  warrant  wotdd  ordinarily  issue ;  and  shall 
inquire  into  the  truth  of  such  accusation ;  and  shall  report  thereon  to 
the  (Government  by  which  he  was  directed  to  hold  the  said  inquiry. 
If,  upon  receipt  of  such  report,  such  Government  is  of  opinion  that  the 
accused  person  ought  to  be  given  up  to  the  persons  makm^  such  requi- 
sition,  it  may  issue  a  warrant  for  the  custody  and  removal  of  such  ac- 
cused ^rson  and  for  his  delivery  at  a  place  and  to  a  person  to  be 
named  in  the  warrant. 

The  provisions  of  section  10  shall  apply  to  inquiries  held  under 
this  section. 

This  section  shall  not  affect  the  provisions  of  any  law  or  treaty,  for 
the  time  being  in  force,  as  to  the  extradition  of  offenders ;  but  the  pro- 
cedure provided  by  any  such  law.  or  treaty  shall  be  followed  in  every 
case  to  which  it  applies. 

18 
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15.  The  Governor  General  in  Oooncil  maj  make,  and  may  from 
time  to  time  alter,  HULES  to  provide  for — 

(1)  the  confinement,  diet  and  prison  diBcipline  of  British  snl^jecte, 
European  or  Native,  imprisoned  by  Political  Agents  under  this  Act; 

(2)  the  removal  of  accused  persons  under  this  Act,  and  their  con- 
trol and  maintenance  until  such  time  as  they  are  handed  over  to  the 
persons  named  in  the  warrant,  as  entitled  to  receive  them ; 

(3)  and  generally  to  carry  out  the  purposes  of  this  Act. 


SOHEDULE  n. 

Sections  of  the  Indian  Penal  Oode  reliBiTed  to  in 
Section  11. 

Sections  230  to  263,  both  inclusive ;  sections  299  to  304,  both  in* 
elusive ;  sections  307,  310  and  311 ;  sections  312  to  317,  both  inclusive  ; 
sections  323  to  333,  both  inclusive ;  sections  347  and  348 ;  sections  360 
to  373,  both  inclusive ;  sections  375  to  377,  both  inclusive ;  sections  378 
to  414,  both  inclusive ;  sections  435  to  440,  both  inclusive ;  sections  443 
to  446,  both  inclusive ;  sections  464  to  468|  both  inclusive ;  sections  471 
to  477,  both  inclusive. 


£)^.  (f.  G.'^i?, 
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APPENDIX. 


The  following  Acts  were  passed  while  this  work  was  going 
through  the  press.  They  have  been  inserted  here  to  bring  the  law 
up  to  the  1st  January  1873. 

Act  No.  XVII.  of  1872. 

An  Act  for  postponing  the  day  on  which  the  Code  of  Criminal  Procedure  is 
to  come  into  force. 

Whereas  the  Code  of  Criminal  Procedure  (Act  No.  X.  of  1872),  section 
1,  enacts  that  the  said  Code  shall  come  into  force  on  the  first  day  of 
September  1872  :  And  whereas  it  is  expedient  to  postpone  the  day  on 
which  such  Code  shall  come  into  force  ;  It  is  hereby  enacted  as  follows  : — 

1.  The  said  Act  No.  X.  of  1872  shall  come  into  force,  not  on  the 
first  day  of  September  1872,  but  on  the  first  day  of  January  1873. 

Act  No.  XVIII.  of  1872. 

An  Act  to  am^nd  the  Indian  Evidence  Act,  1872.    (Passed  29th  August,) 

Whereas  it  is  expedient  to  amend  the  Indian  Evidence  Act,  1872  j 
It  is  hereby  enacted  as  follows  : — 

1.  This  Act  may  be  called  "  The  Indian  Evidence  Act  Amendment 
Act;" 

-     And  it  shall  come  into  force  on  the  passing  thereof. 

2.  In  section-32  of  tlig  Indian  Evidence  Act,  1872,  clauses  [5]  and 
1|6],  after  the  word  "  relationship,"  the  words  "  by  blood,  marriage,  or 
adoption"  shall  be  inserted. 

3.  In  section  41  of  the  same  Act,  lines  17,  20,  and  23,  after  the  word 
"  judgment,"  the  words  "  order  or  decree"  shall  be  inserted. 
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4.  In  section  45  of  the  same  Act,  line  5,  after  the  word  "  art,"  tiie 
words  "  or  in  questions  as  to  identity  of  hand-writing"  shall  be  inserted. 

5.  In  section  57  of  the  same  Act,  parap*aph  [13],  after  the  ivorda 
*'  road,"  the  words  "  on  land  or  at  sea*'  shall  be  inserted. 

6.  In  section  66  of  the  same  Act,  line  5,  after  the  word  **  is,"  tJie 
words  **or  to  his  attorney  or  pleader"  shall  be  inserted. 

7.  In  section  91  of  the  same  Act,  exception  [2],  for  the  -words 
"  under  the  Indian  Succession  Act,"  the  words  "  admitted  to  probate  in 
British  India"  shall  be  substituted. 

8.  In  section  92  of  the  same  Act,  proviso  [1],  for  the  words  "  want 
of  failure,"  the  words  "  want  or  failure"  shall  be  substituted. 

9.  In  section  108  of  the  same  Act,  line  1,  for  tlie  word  "  when,"  the 
words  "  Provided  that  when"  shall  be  substituted  ;  and  in  the  last  line, 
for  the  word  "  on,"  the  words  "  shifted  to"  shall  be  substituted. 

10.  In  section  126  of  the  same  Act,  line  22,  and  in  section  128 
of  the  same  Act,  line  6,  after  the  word  "barrister,"  the  word  "pleader" 
shall  be  inserted. 

In  section  126  of  the  same  Act,  line  15,  for  the  word  "  criminal," 
the  word  "  illegal"  shall  be  substituted. 

11.  In  section  55  of  the  same  Act,  paragraph  [2],  for  the  word 
"  had,"  the  word  "  accepted"  shall  be  substituted. 

12.  Nothing  in  the  Indian  Evidence  Act,  1872,  shall  be  deemed  to 
affect  Act  No.  XV.  of  1852  (to  amend  the  Law  of  Evidence) ^  section  12. 


Act  Xo.  XIX.  of  1872. 

An  Act  to  amend  the  definition  of  "  0>m"  contained  in  the  Indian 
Penal  Code. 

Whereas  it  is  expedient  to  amend  the  definition  of  "  coin"  contained 
in  the  Indian  Penal  Code,  section  230 ;  It  is  hereby  enacted  as  follows  : — 

1.  For  the  first  paragraph  of  the  said  section  the  following  shall  be 
substituted : — 

"  230.  Coin  is  metal  used  for  the  time  being  as  money,  and  stamped 
and  issued  by  the  authority  of  some  State  or  Sovereign  Power  in  order 
to  be  so  used." 
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